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L SUMMARY OF MEMORANDUM D E ~ O N  

In this memorandum derision, the Spedal MasEr determines that 
stockwa~fing and certain stockponds and domestic uses in the San Pedro 
River watershed constitute de minim~ uses of water in the Gila River 
system. Consequentiy, summary procedures and proposed water right 
charaaefisticG which are described in this dec~ion, are justified for 
completing the adjudication of these uses. This decision initiates the 
summary adjudication of approximately 5,800 or more stockwatefing, 
stockpond, and domes~c water users, or between 80 and 85 percent of all 
poEnfi~ water uses in the San Pedro River watershed. 

Because the terminology in this case is spedAized and impoAant to an 
unders~nding of this ded~on, the following terms are defined: 

"De min im~ water use" means a water use found to be 
suffi~en~y sma~ so that the costs of a deta~ed a~udication 
of the use outw~gh the benefi~ that would resulL 

"Summary adjudication" means those procedures used by 
the court to adjudica~ de minim~ water uses in a ~mplified 
and expedited manner wh~e safeguarding the statutory and 
due process figh~ of the ~gan t s  involved. 

"Proposed water ~ght characte~s~c~ are those rules used by 
the Ma~er to as~gn at¢ibu~s to de ~inim@ water ffgh~ 
recognized during summary adjudication procedures. 
Proposed water fight characteristics for a de minim~ ~ght 
become final upon entry of the final decree unless (1) 
modified by the court or MasEr p~or to the final decre~ or 
(2) the ~ght is subje~ to a posbdecree severance or transfer 
proceedin~ 

In the course of this ded~on, other definitions are established. Wh~e 
many defini~ons were offered before or du~ng the ¢ i~ ,  the MasEr defines 
the following terms for purposes of this dedAon: 

• "StockwaE~ng" means the insceam waEring of stock at 
unimproved or improved locations on a s~eam, creek, 
sp~n~ or ~milar source. 

"Stockpond" means a pond or other arfifid~ fad~ty having a 
capadty of not more than (~) 15 a c r ~ e t  ~cff0 that is used 
sol~y for stock or wildlife. 

1 A ~  REV. ~ A ~  ANN. § 4~1~  (1994~ 
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"Domes~c use" means the use of pffva~ly supplied water by 
persons in a permanent dwellin~ the w a ~ n g  of pe~  and 
farmyard anim~G and the ~ g a ~ o n  of ~wns,  garden~ and 
orchards on land adjoining the dwelling. HoweveG the 
domes~c uses determined to be de minim@ in this 
proceeding are those supplied by the landowner or occupant 
from a well or surface water source (~elf-suppHed") 
providing wa~r  for a single family household and a s soda~d  
outdoor ac~vi~es on adjoining ~nd  not exceeding (~) 0.2 
a~es @~. 

The Special Master  issues this m e m o r a n d u m  decis ion in a 
consolida~d case designa~d to deride how the adjudication of stockpond~ 
stockwam~n~ and domestic uses in the San Pedro River watershed should be 
undertaken. The San Pedro River wa~rshed is the first in the GiM River 
sys~m to reach active H~ga~on, and this con~s~d case presen~ the first set 
of uses to be examined by the courL 

Afar  approvM by the Supe~or Cou~ of the case management s ~ a ~ g y  
for the San Pedro River wa~rshed,  see Minu~ Entry at 4 Oan. 2~ 1993L the 
SpedM MasEr establ~hed the first group of con~s~d  cases to be ~ied. This 
group ini~aHy con~s~d of ~x individual contes~d cases joining six groups of 
watershed file repor~  (WFRs) in the San Pedro River watershed. The 
H~gan~ in these cases consist of the landowners (~equenfly the United StaRs 
and the State of AHzona), the lessees of public and trust land, and the 
o~e~or s  to the WFRs. These six cases were later consolidated into the 
present case for the convenience of both the Htgan~ and the courL Minu~  
EnVy at 4 (Dec. ~ 1993). 

As a prelude to ~ t g a t o ~  the litigan~ were urged by the MasEr  to 
meet and discuss whether any of the o~ections ~ these w a t c h e d  file repoRs 
could be settled. The ~ t g a n ~  met repea~dly ~om June 1~ 199~ to Marc~  
1994. Though succes~ul in settling many o~ections, the ~ g a n ~  i n d i c t e d  to 
the cou~ that many ~sues concern~g these uses would have to be ~ d .  

In Iu ly 199~ the Arizona Supreme Court ~sued Ks opinion on Issue 
No. 2, which addressed the r~a~onship of groundwater and surface water in 
the Gila River adjudication. As part of ~s opinion, the Supreme Court  
endorsed the possibi~ty of a de minim~ a d j u d ~ a t o n  of wel~ in the Gila 
River adjudication and the use of "reasonable ~mplifying assumptions" as an 
effective tool to make progress in the adjudication. In re General 
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Adjud~at~n of all Rights to Use Wat~ in the Gi~ River Sys~m and Source, 
857 P.2d 1236 (1993). 

In the aftermath of this ded~o~ the M ~ r  indica~d at the August 1G 
1993, status conference that he desired to proceed to an e~denfiary hearing on 
what he considered to be the threshold issue in this consofidated case: Are 
s~ckpond~ s~ckwa~fin~ and domestic uses located in the San Pedro River 
w a t c h e d  de minim~ in the con~xt of the Gi~ River sys~m and should 
they be a~udica~d in an abbrevia~d or summary ~shion? 

The Maser  reques~d a t e c h n ~  report by the Depa~ment of Water 
Resources (DWR) on the magnitude of these uses in the San Pedro River 
wa~rshed and adopted a schedule ~ading to ¢ial. The Department's reporL 
Techn~al Report on De M~im~ Adjud~at~n of Domest~, Stockpond and 
Stockwate~ng Uses in the San Pedro Wa~rshed (hereina~er "DWR 
Technical Report"L was filed on November 19, 1993, and was later received 
into evidence at the ¢ial as ExhibR No. 65. The actual ~ial commenced on 
March 22, 1994, and continued for seven days.. Thereaf~G leg~ b~efing and 
the subm~sion of proposed findings of fact continued through August 1994. 
The Htigan~ active in the trial and posb¢i~ b~efing were the UnRed S t a ~  
State of Ar~onG Gila River Indian Community; San CaHos Apache T~be; 
Tonto Apache Tffbe; Yavap~ Apache Indian T~b~ Camp Verde Reservation 
(all Indian groups collec~v~y referred to herein as "the T~bes"~ City of 
Phoeni~ Salt River Pr~ec~ and water users Bayless & Berkalew Co., Joseph L. 
Goff, Harry T. Hend~ckson, Virgil E. MerceG Ronald Pyeatt, Jeptha O. White, 
and Anthony Lunt. An am~us cu~ae b~ef was ~so filed in behalf of certain 
Verde Va~ey d~mants.  

m. Ot~Sl~OyS l ~ ~ n ~ l )  
_ 

The factual and legal questions presented in this phase of this 
consolidated case are as foNow~ Are stockwatefing, stockpond~ or domestic 
water uses in the San Pedro River wa~rshed de minim~ in the context of the 
Gila River adjudication? If these uses are de minim~, what are the 
approp~ate summary procedures for adjud~afing them? What procedures 
should be foNowed to adjud~a~ any stockwatering, stockponds, or domestic 
uses not determined in th~ proceeding to be de minim~ uses? 
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W. CONC~T OF DE M F ~ s  WA~R R~GHTS 

A. Gener~ 

The concept of de minim~ water uses has been &equenfly men~oned 
in Afizon~s general s~eam adjudica~on but infrequently defined or 
discussed at ~ngth. De minim~ ~ an abbreviation of a longer Latin phrase, 
de minim~ non curat lex, which means "the law does not care for, or take 
no~ce oL very small or trifling m ~ . "  BLACK'S LAW DICTIONARY 431 (6th 
ed. 1990). The de minim~ concept has been u t ~ e d  by Amer~an common 
law cour~ to resolve disputes pertaining to the a~ustment  of damage awardG 
Bu~tn~  v. Po~r Bar ~e Cream Co., 17 So. 2d 48G 490 (La. App. 1944), and to 
determine the app~cabiHty of the Fair Labor Standards Act to intrastate 
commerce acfiv~ies having some degree of effect on interstate commerce, 
H u n t ~  v. Mad@on Ave. Corp., 174 F~d 164 (6th C~. 1949~ Wiley Vo Stewart 
Sand & Mater~l Co., 206 S.W.2d 362 (Mo. App. 1947). 

More recently, the de min im~  concept was embodied  in the 
Comprehensive Env~onmental Response and Liability Act (CERCLA) which 
recogniz~o that con~ibutors of small amoun~ of material to a hazardous 
waste site (superfund site) wi~ be considered differently by the regulators in 
environmental cleanup action~ 42 U.~C.A. § 9622(g) (1994 Supp.). 

De minim~ ~ fundamen~Hy a case management determination by a 
court that the benefi~ of resolving certain types of disputes are substantially 
outweighed by the costs of doing so. There are numerous examples of 
judidal  resources being deployed after compaffng the costs of certain 
procedures with the benefi~ to be g~ned. Thu~ criminal cases have calendar 
p~ofity over dvil  case~ e~., MARICOPA COUNTY SUPER. CT. LOCAL R. ~2(a), 
and smaller money-based lawsui~ are subm~ted to arbi~ators in lieu of 
gener~ jurisdiction judges, e~., ~. at 3.10(a~ UNIF. R. P. ARB. l(b). 

In many complex dvil  cases, s ~  and ~ d e r ~  cour~ have faced 
drcums~nces  ~ m i ~ r  ~ th~ water a~udication w h e ~  ~ad i~on~  ~figa~o~ 
by exhausting the resources available through a~orneys' ~es  and cos~, would 
produce a result benefiting no one. The parties and the cour~ have o f~n  
developed non~adifion~ means m avoid this r e s ~  In the f i~d of mass tort 
litigation, innova~ve procedures, commonly ca~ed ~ i m s  resolu~on 
~cilitie~" have been employed to sho~en litiga~on and compensam victims 
in a summary ~ s h i o ~  ~ ~ g a ~ o n  had continued, any asse~ availab~ to 
compens~e victims would have been d i~ ipa~d .  See Symposium, Claims 
R ~ o ~ t ~ n  Faciliti~ and the Mass S ~ e m e n t  of M a ~  Tor~, 53 LAW & 
CONTEMP. PROBS. 1 (1990); Georgine v. Amchem Produ~s Inc., No. 93-CV- 
0215 (D. Pa. Au~ 1~ 199~. 
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One particularly relevant summary process stems from products 
Hability ~ g a ~ o n  against A.H. Robins, Co., the sole manufacturer of 2.2 
million Dalkon Shield in~auterine devices. In 1974, A.H. Robins filed for 
pro~cfion under chapter 11 of the Bankrup~y Code when present and 
p o ~ n ~  claims against the company exceeded i~ asse~. 2 In an effort to 
a s c e ~ n  i~ ul~ma~ ~ability, A.H. Robins asked the Bankruptcy Court to 
de~rmine the aggrega~ value of aH claims, estima~s of which ranged from 
$800 million to $7 b ~ o n .  It was apparent that the assets available to 
compensa~ victims would be exhaus~d ff gadition~ ~tigation continued. 3 
After receiving the report of a court-appointed expert and holding an 
evidenfiary hea~ng, the federal dis~ia court de~rmined the aggregate v~ue 
of aH claims, and hence the maximum amount of potential recovery against 
A.H. Robin~ to be $2A75 billion. The court then accep~d a proposal by A.H. 
Robins to dis~ibute this money through a ~ust u~ng a va~ety of summary 
procedures to consider claims for injury. These procedures allow prompt 
paymen~ for many injurie~ pursuant to a schedule adop~d by the ~ustee~ 
based only on d~man~ '  affidavi~ or medic~ r e p o ~  4 

B. De Minimis Determinations in Water Adiudications 

Several litigan~ have argued that the de minim~ concept should not 
be utilized in Arizona's general s~eam adjudication since it ~ not specifically 
mentioned in the statute, has never before been used in the adjudication, and 
has uncertain meaning. The following sections more fully discuss the 
potential use of the de minim~ concept in the water adjudication. 

1. Ar~ona~ General $~eam Adiud~afions 

As previously mentioned, the de m ~ i m ~  concept received formal 
recognition in the Gila River a~udicafion when the Ar~ona Supreme CourL 
as parr of i~ July 27, 1993, opinion on theso-ca~ed ~ubflow" issue, 
recogn~ed that "the ~ial court may adopt a rafion~ly-based exclusion for 
we~s having a de minim~ effect on the fiver sys~m. Such a de minimis 
exdu~on effectiv~y a~ocates to those w~l owners wha~ver  amount of 
waters it de~rmined to be de minimis. It is, in effec~ a summary 
a~udicafion of the~ fights~ 857 P.2d 123& 1248 (1993). There is nothing in 
the courfs opinion or lo~c to suggest that wells are the only water uses that 
may be candidates for de m~ im~  ~eatment in this adjudicafio~ 

Certain small uses have already been determined to be de minim~ in 
the Silver Creek watershed, part of the Lit~e Colorado River adjudication. In 

~n ~ A~. Rob~ Co, ~ ~ ~2 ~ .  V~ 1 9 ~  
3Over 300,000 persom ~ d~ms ~r ~m~nsa~o~ 
4Ch~ng~ ~ ~e ~s~bm~n ~an w~e reject~ by ~e Four~ ~r~iL ~ ~ A~. 

Ro~n~ Co, ~0 F.2d ~4 ~ ~ 1~9~ c~t. &nied ~b ~m., M ~ d - ~ d  v. A.H. Ro~m 
Co, 493 ~S. 959 (1989~ 
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his Apr. 20, 1994, memorandum dedgon, the SpedM Maser  recognized that 
s ~ c k w a ~ n ~  wild5fe, s~ckponds of a cer~in.s~G and wamr uses in dosed 
basins a~e de minim~. Memorandum Ded~o~  In ~ Repor~ng ~ D ~ s ~ n  
Inform~ion and Other O ~ t ~ n ~  No. 6417-033-9005 (Apache County Super. 
Ct. 1994). The Maser set forth the procedures for a~udicating these ~gh~ in 
a summary or expedi~ous ~shiom The procedures adop~d for sma~ uses in 
the L~fle Colorado River sys~m differ ~om those announced in this ded~on 
for the San Pedro River sys~m. T h e s e  summary procedures must be 
~shioned to the unique character of each w~ershed. 

2. Other Western States 

The Department of Water Resources stated in i~ report that other 
western states have afforded a de minimis-type ~eatment to certain sma~ 
water uses. DWR Technical Report at 14-28. In the ini~al water ~ghts 
permitting process, some states may not require that certain sma~ uses 
receive a permiL In Washington, for instanc~ a permit is not requ~ed for 
groundwater uses commenced after June 6, 1945, if the water is used for 
stockwatering, the wateffng of a lawn or noncommer~al garden of one-half 
acre of less, a single or group domes~c use of 5,0~0 gallons per day (gpd), or an 
indus¢ial use of 5~00 gpd or less. Nevertheles~ these uses are recognized as 
water Hgh~. WASH. REV. CODE ANN. § 90.44~50 (1992). In Wyoming, a 
permit is s ~  necessary; but approp~a~ons of underground water for stock or 
domes~c uses not exceeding 0.056 cubic feet per second (cfs) or 25 gallons per 
minute (gpm) "have a preferred ~ght over ~gh~ for all other uses, regardless 
of their dates of p~o~ty . . . .  " WYO. STAT. §§ 41-3-907 (1977). 

Small water uses are some~mes con~dered de minim~ under 
in~rstate compact~ such as the Y~lowstone River Compact among Montana, 
Wyoming, and North Dakota, where domes~c and stockwate~ng uses with 
20 acre-feet or less of storage are excluded ~om the compact provi~ons. Art. 
V(E)(1), MONT. CODE ANN. § 85-20-101 (1993). 

~mflar approaches have been used for cer~in sma~ uses in gener~ 
s~eam adjudica~ons. In Mon~na,  claims for exis~ng livestock and 
individu~ domes~c uses based on ins~eam flow or groundwater sources 
were not required to be f~ed in the s ~ - w i d e  a~udica~o~ Such claims 
could be filed v ~ u n ~ l ~  MONT. CODE ANN. § 8 ~ 2 2 2  (199~. The Maser  is 
not aware of this exclu~on of uses producing a serious cha~enge to the 
comprehen~veness of the a~udica~on. 

Idaho's Snake River a~u~cafion ~ us~g a procedure to de~r  the fin~ 
a~udication of most d o m ~  and s ~ c k w a ~ n g  uses. In appro~ng  a 
s~pula~on en~red ~ to  b~ween the S ~  of Idaho and the Uni~d S ~  the 
court ordered that these de m~im~ d ~ m a n ~  could "elect to have thor  
claims fully a ~ u ~ c a ~ d  now or ~ postpone the a~udica~on of thor  claims 
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by following [an] ~ r n a f i v e  procedure . . . .  " Findings of FacL Conclusions of 
Law, and Order Establ~hing Procedures for Adjud~at ion  of Domestic and 
Stock Water Uses 5, No. 39576 fldaho Dist. Ct. Jan. 1~ 1989). By deferring the 
adjudication of their claims, de minim~ d ~ m a n ~  need not file a claim or 
pay a filing fee. HoweveL these d ~ m a n t s  are not entitled to enforcement of 
their water right or to change the~ place or manner  of diverMon unless the 
right has been finally d~ermined.  A motion for determination must  be filed 
with the courL and the amount fina~y adjudicated must be no more than the 
amounts provided for those uses in ~atu~.  Id. at 4-6. 

3. C o n d u ~ o n  

As in other complex ~vi l  cases, the court in the general  s c e a m  
adjudication must decide the approp~ate level of resources to devote to the 
adjudication of small water uses. Th~ is the same calculus that a court 
employs when deciding to schedule six months for trial of a nat ional ly  
significant an~¢ust  case but only a few hours for a small co~ec~on case. 

The challenge to the adjudication court is to identify the approp~ate  set 
of small water uses and determine the amount of ~figant and jud ida l  effort . 
that should be expended to decide the ownership,  quanti ty,  and other 
characteris~cs of these ~gh~.  In essence, what the court is a~empt ing  to 
achieve is a b~ance between the p~vate and public needs for a spedfication of 
these r igh~ and the resources appropNate for making this determination. 

V. ARE CERTAIN WATER USES DE M ~ M ~  IN THE SAN PEDRO RIVER 

The Spedal  Master has posed the question of whether stockwate~ng, 
s tockpond~ and domestic  uses in the San Pedro River wa te r shed  are 
suff idenfly small as to justify the condu~ons  that they are de rninim~ and 
can be summari ly  adjudica~d.  

If a single use, or a category of ~mflar  uses, uti l izes only small  
amoun~  of wate~ a detailed adjudica~on of these ~ghts may  not be needed. 
If these uses consume only small  amoun~  of wate~ or the captured water 
would  otherwise not reach downs~eam approp~ators,  these uses do not 
hkely impermissibly interfere with other water users. If these water uses do 
not interfere with the water available for other user~ the amount  of j ud ida l  
resources necessary to determine with exactitude such characte~st ics  as 
priori ty date and quant i ty  can be reduced through the use of s u m m a r y  
procedures and proposed water ~ght character~tc~ 

This approach  is c o n s t a n t  with the Affzona Supreme  C o u r f s  
endor semen t  of ~ e a s o n a b l e  s i m p h f y i n g  assumpt ions"  for conduc t ing  
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Arizona's general s ceam adjudica~on~ 857 P.2d 1236 (1993). The approach is 
also ~mflar  to the one employed in the p rev iou~y  discussed Robins case 
where  an impor tan t  threshold hear ing was held  to de te rmine  Robins '  
max imum HabiHty and summary  procedures were used later to allocate that 
fund of money to victims. 

In determining whether certain San Pedro River water uses  are de 
m~n~rms" " " in the Gila River system, the Master examines these four factors: 

• water ~ a ~  in the w ~ s h e &  

• the number  of s ~ c k w a ~ r i n ~  s t o ~ p o n ~  and d o m ~ f i c  uses; 

• the ex~nt  and impact of these use~ and 

) the costs and benefi~ of a c o m p ~ ,  rather than a b b r e ~ a ~  
a~ud ica~on  of these small uses. 

Before under taking this a n a l y ~  howeve~ the def ini~ons and legal 
status of these uses are examined. 

1. Discussion 

Stockwa~ring is a bene f id~  use of water in Arizona, as recognized by 
section 45-151(A~ ARIZ. REV. STAT. ANN. (1994). Stockwatering can occur at 
an unimproved loca~on on a s~eam; at an improved location on a s~eam;  or 
at a d~nke~  tank, or stockpond rec~ving water from a s~eam,  well, runoff, 
or other source. For purposes of th~ adjudica~on, ins~eam stockwatering is 
dis~nguished &om stockwatering at a ~ockpond.. 

A s~ckpond  is s ~ t u ~ r i l y  defined as "a pond having a capad ty  of not 
more than fifteen acre feet that is used solely for w a ~ n g  Hvestock or 
wildlife." Id. § 4~271. 

Domes~c ~ e s  of water are ~so benefidal  ~ e s  of w~er .  ~ .  § ~ ~ ) .  
W ~ l e  not ~ rec f ly  taken up in this case, ~ l ~ i ~  w a ~ f i n g  is a~o a beneficial 
use of w ~ .  ~ .  For p u ~ o s e s  of the a ~ u ~ c a f i o ~  howeve~  more p r e d s e  
de f l a t ions  of all these uses are n e c e ~ a ~  in o ~ e r  to ~ ~  them ~ o m  
~mflar  use~ and these d e f i ~ f i o ~  are p r o d d e d  in the ~ ~  c o n d u ~ o n s  
of law. 
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2. C o n d u ~ o ~  of Law 

Condu~on of Law No. 1. S ~ c k w a ~ n ~  wildH~ watering, 
s~ckpond~ and d o m ~ c  uses are b e n e f i ~  uses of wa~r. 

Condu~on of Law No. 2. A s~ckwatering (SW) b e n e f i ~  use will be 
a ~ u ~ c a ~ d  for unimproved and improved ~sCeam w a r r i n g  by stock 
(without s ~ g O .  

Condu~on of Law No. 3. A stockpond (SP) benefid~ use will be 
a~ud~a~d  for a pond having a capa~ty of not more than (~) 15 a ~  that is 
used sol~y for w a ~ n g  ~vestock or wildlife. 

Con~us~n of Law No. 4. A s~ckpond ~P) benefi~al use will ~so be 
a~ud~a~d  ~ r  an ~ f i ~  s ~ g e  ~ t y  wh~e the use ~ s~ely ~ r  w a ~ n g  
~vestock or w i~ i f e  and the capa~ty ~ not more than (~) 15 a ~ .  

Condu~on of Law No. 5. An appropfiaton of wa~r  may be made for 
lhe j~nt  war r ing  of s~ck and wildlife (WL) at the same pond or in , ream 
~ c a t o ~  Two benefid~ uses, SW or SP and WL, will be assigned for these 
joint uses. 

Condu~on of Law No. 6. A domestic use (DM) will be adjud~ated for 
the use of p~vately supphed water by persons in a permanent dwe~ing; the 
w a ~ n g  of pe~ and farmyard a n i m ~  and the ~ g a ~ o n  of lawns, gardens, 
and orchards on land adjoining the dwellin~ 

B. Water Availab~itv 

As part of a water budget of watershed supplies and uses, the 
Department of Water Resources reported the total water supply in the San 
Pedro River watershed to be 158,610 acre-feet per year (ac-~/yr). Ex. No. 69 
(HSR Table 4-12). This total includes surface and groundwater inflow, 
tributary surface wateL groundwater recharg~ and impo~s. There has been 
little disagreement with this figure although the State Land Department 
urged a figure of 159~00 ac-ft/yr (perhaps based on an e a ~ r  figure DWR 
correc~d). 

The litigants expressed con~derably more disagreement about the 
amount of water that is discharged ~om the mouth of the San Pedro River 
near Winkelman. after natural and cultural uses ups~eam. The water 
available at the San Pedro's mouth ~ of interest to downs~eam users such as 
the Salt River Project and the Tribes who may partially rely on this water and, 
at least in the case of the Tribes, have hm~ed storage ability. The Tribes 

S~p~MD/HNALINov.~ ~ 13 



argued that DWR's ~ m a ~  of the slight magnitude of s ~ c k w a ~ n ~  
stockpond~ and domestic uses in the w a t c h e d  results &om a flawed 
methodo~gy that produces exagg~a~d condu~ons about the amount cf 
water usually a v ~ e  at the ~ver's mouth. If less water is norm~ly 
ava~a~e at the mouth, then r~afiv~y more wa~r is used ~ r  s ~ c k w a ~ n ~  
s~ckpond~ and househ~ds--perhaps d~qualifying them as de m ~ i m ~  uses. 

Unfortunately, the U.S. Geologic~ Survey maintained a gage at the 
mouth of the San Pedro River near Winkelman (No. 09473500) for only a 
nine-year period ~om 1967 to 1975. Ex. No. 68 ~ e a m f l o w  data). Es~mates of 
s~eamflow before and a~er that pe~od must be interpola~d using data ~om 
n~ghboring gages with longer pe~ods of record. 1 HYDROGRAPHIC SURVEY 
REPORT FOR THE SAN PEDRO RWER WATERSHED (hereinafter "HSR") App. F at 
F-4 to F-8. 

U.S. Geologic~ Survey records for the 1967 to 1975 pe~od indicate that 
the annual surface water flows at the Winkelman gage averaged 35~53 ac~t 
but ranged &om a high of 8~900 a ~  in 1971 to a low of 9~80 ac-ft in 1975. In 
i~ hydrographic survey reporL DWR used data ~om neighboHng gages and 
es~mated s~fisfica~y that mean (averagO sur~ce wa~r flow for the period of. 
1968 to 1988 was 5&540 ac-ft/yr. Ex. No. 7 at 250 (HSR~ 1 HSR App. F at F-7. 
DWR also esfima~d that 1,570 ac-~ of groundwater flows out of the 
w a t c h e d  each year. Id. 

In presenffng the~ case, the Tr~es argued that the cardin~ defect in 
DWR's methodo~gy is the use of mean (average) values rather than median 
(middle) values in es~ma~ng the volume of water discharged near 
Wink~man. The THbes argued that the median annu~ flow at Winkelman 
~ ~524 ac~L Ex. No. 8~ T~al Tr. 1206-15 (Gookin)5 The witness indicated 
flood even~ b~ng up the average for the period of record; but the average 
does not provide a reliable indication of how much wa~r  can normally be 
expec~d in the five~ Id. at 120~0& Un hydrology," witness Gookin ~sfified, 
'~t ~ much more common when you are dewing with s~eam flows to use the 
median as a more ~epresen~ve number ~ refle~ what kind of s~eam flows 
you would normally expe~ to see in a five~" Id. 

The Tribes' argument ~ suppor~d by basic sta~s~c~ One commentator 
has compared the u~lity of mean and median values as fo~ows: 

If the numbers in a group fall more or less symmet~cally to 
either side of the~ average value, then the average may be an 
adequate summary of the group, but ff the numbexs in a group 

5While ~ e  THbes in ~eir bffef ind~a~ ~at  Mr. Goo~n t ~ f i ~  ~ the m e . a n  
a n n u l  flow is ~524 ac-~ ~e  Master has ~ e n  unab~ ~ find ~is  exact figu~ in the r ~ o ~ .  
The valu~ r e p o ~  in Ex. No. ~ ap~ar  ~ produ~ a m~ian  value ~ this range. 
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are asymmetrical perhaps with many members being slightly 
less than the average and a few being subs~nfia~y more than 
the average, then a diff~ent measure of the center or loca~on of 
the group may be more informative. One such measure is the 
med~n, the midd~ number in ihe group when i~ members are 
a~anged in ascending order, or the average of the two middle 
numbe~ when the number of numbers in the group is even. In 
the asymmetrical case men~oned abov~ the average exceeds 
most of the numbers in the group, while the merl in-fa l ls  
squar~y in the middle of the group. 

DAVID W. BARNES AND JOHN M. CONLEY, STATIS~CAL EVIDENCE IN 
LI~GA~ON § 2.7.1 (198~ (emphas~ in o~ginM). S~ ~so G. M. CLARKE & D. 
COOKE, A BAnG COURSE ~N STA~ST~S 17 (1992) (~n general, the median is a 
better measure than the mean when the population of da~  has a skew 
distribufio~ the mean can be misleading ff the dis~ibufion ~ not symmetric 
or Mmo~ symmetric% 

The departmenfs HSR lends suppo~ for the argument that the San 
Pedro is a highly va~ab~ fiver and that average calculations have Hmi~d 
ufiH~. The HSR indicates that "[fl~ws in the San Pedro River and its 
tribu~fies are va~able, fluctuating radically &om season-~eason  and yea r  
t~ye~.  Longer ~rm variations are ~so e~denL" Ex. No. 7 at 88 (HSR). The 
HSR also p~sen~ a grap~ ~ g u ~  ~1~  which depic~ the annum sgeamflow 
of the San Pedro River at C h a f l e s ~  a location mid-point in the watershed. 
The grap~ based on data ~om the gage with the ~ngest period of record 
fl913-9~ in the w a t c h e d  deafly shows annual flows vary greatly &om 
a p p r o ~ m a ~  15~00 to 15~000 ac-ff "[a]lthough lower than average flows 
p~dom~a~."  E~ No. 7 at 88~9 (HSR). 
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From this d~cussion, it follows that the amount of water r e , ab ly  
available at the mouth of the San Pedro River watershed is not of the 
magnitude es~mated by DWR in its water budgeL While the volume of 
outflow at the mouth may be in the range of 35~00 a ~ / y r  to 5G540 ac-ft/yr, 
based on average figures, the flow and amount of water usually in the ~ver is 
considerably less. The Tribes' witness c~culated tha~ for the pe~od of 1962-77 
(years expanded with other U.S. Geologic~ Survey informationL the average 
median sCeamflow at the watershed mouth was 6.26 cfs or 4~24 a ~ / y r .  Ex. 
No. 89. 6 The 1967-75 data reported by the U.S. Geological Survey indicates 
that s~eamflow at the Wink~man gage was 6.1 c~ or less for 5Z2 percent of 
the days during that nine-year pe~od (a 6.1 cfs flow ~ equivalent to 4A16 a e  
ft/yr). Ex. No. 68. 

The amount of water re ,ably  a v ~ b ~  at the mouth of the river is 
impor~nt  in this derision since it is the base again~ which the impact of 
s tockwa~ffng,  stockpond, and domestic uses are compared. Average 
watershed outflow ~-exaggera~d by flood events. In evaluating the impa~ of 
ups~eam uses, downs~eam users are more in~res~d  in the ef~ct on flows 

6See n. 5, supra. 
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and volumes that can usually be expe~ed. The use of the median figure 
be~er achieves this purpose. 

K Fin0ings of Fa~ 

Finding of Fact No. 1. The total water supply of the San Pedro River 
watershed ~ 15G610 a ~ / y n  Ex. No. 69 (HSR Table 4-12). 

Finding of Fact No. 2. Average annual surface water outflow from the 
San Pedro River wa~rshed is between 3~853 a ~  and 5~540 acffL Ex. No. 68 
(A~z. s~eamflow data); Ex. No. 69 (HSR Table 4-12). 

F i n i n g  ~ Fact No. 3. Average annu~ groundwa~r ouffiow ~om ~ e  
San Pedro River w a t c h e d  is 1~70 a~fL Ex. No. 69 (HSR Table ~12). 

Finding of Fact No. 4. The use of median value~ rather than mean 
values, is the preferable statistical technique when estimating water supply 
and outflow in a watershed, such as the San Pedro, with highly va~able water 
production. 

Finding of Fact No. 5. The median surface water flow at the mouth of 
the San Pedro RiveG for the pe~od of 1962-77, ~ approxima~ly 6.2 c~. Th~ 
flow produces 4~24 ac-ft/yr. EK No. 89 (graph and data~ 

Finding of Fact No. 6. Based on the nine-year period of record at the 
U.S. Geological Survey's Winkelman gage at the mouth of the San Pedro 
River, sCeamflow could be expec~d to be 6.1 cfs or less for 57 percent of the 
time. Ex. No. 68 (Ariz. sCeamflow data). This flow produces 4,416 ac-~/yr. 

Finding of Fact No. 7. Based on the available period of record, the 
median flow at the mouth of the San Pedro River ~ approximately 6.1 cfs 
yi~ding approximately 4,500 ac-ft/yr. EK No. 89 (graph and data~ Ex. No. 68 
(Ariz. streamflow data). 

C N u m b ~  of Sm~l  Uses 

1. ~ s c u s ~ n  

Be~re ffi~, the ~tigan~ reached general ag~ement  on the n u m b ~  of 
s~ckwa~f ing  uses, s~ckpond~ and dom~tic  uses ~ the San Pedro River 
w a ~ h e ~  They ~entif ied a p p r o ~ m a ~  1,640 s ~ c k w a ~ n g  uses and 
between 1~52 and 1,890 s~ckponds. 

The tabulation of domestic uses is more difficu~. The department  
reports approximately 2,889 domestic uses in the San Pedro River watershed 
although th~ figure includes uses that were not claimed in the adjudication. 
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The HSR repor~ approximately 2,600 of those uses. Approximately 2,250 of 
these uses appear to be self-supplied domestic uses serving residential 
purposes. An exact number is unnecessary; what is more important is the 
cumulative amount of water consumed by these uses and the~ potential 
impact on downstream users, a ma~er discussed in section V(D), infra. 

Z Findings of Fact 

Finding of Fact No. 8. Stockwa~ring (SW), s ~ c k p o n d s ( S P ) ,  and 
domestic uses (DM) compri~ appro~mately 23 percen~ 26 percent, and 35 
percen~ r e s p e c t i v ~  of the ~ t ~  number of po~nf i~  w a ~ r  f igh~ (PWRs) 
DWR has repor~d ~ r  the San Pedro River w ~ s h e d .  E~ No. 65 at 77 (DWR 
Technical Repor0. 

F ind~g of Fact No. 9. There a ~  app ro~ma~ ly  1,640 stockwa~ring 
uses (SW) in the San Pedro River w a t c h e d .  Uncon~s~d  Fact I~1), Joint 
Pretrial St~ement (Mar. 7. 1994~ Ex. No. 65 at 63 (DWR Technical Report). 

Finding of Fact No. 10. There are 47 stockwatering uses from springs. 
Ex. No. 65 at 71 (DWR Technical Repot0. 

Hnding of Fact No. 11. The m~ori ty of these s~ckwa~r ing  uses are 
&om ephemer~ ~ ibu ta r i~  ~ the perenni~ or intermittent s~eams in the 
San Pedro River w ~ s h e d .  Ex. No. 65 at 71 (DWR Technic~ Report). 

H n ~ n g  of Fact No. 12. There ~e a p p ~ m a ~  36~00 ~ e  ~az ing  ~ 
the San Pedro River w a ~ h e ~  Ex. No. 25 at 14 (Goo~n ~porO. 

Hnding of Fa~ No. 13. Rang~ands in Arizona are stocked with fewer 
cable now than in the pasL Tri~ Tr. at 513 (Brophy). 

Hnding of Fact No. 14. There are between 1~52 and 1~90 stockpond 
uses (SP) in the San Pedro River w ~ s h e ~  Uncon~s~d  Fact H~), J~n t  
Pre~ial ~ e m e n t  (Mar. 7. 1994~ Ex. No. 65 at 63 (DWR Technical Repot) .  

Finding of Fact No. 15. Few stockponds have been cons~ucted in the 
last decad~ Tr~l Tr. at 48~ 486 (Brophy). 

H n ~ n g  ~ Fa~ No. 16. M ~ t  of the ~ o n s  s ~ e  ~ r  s~ckponds on 
rang~ands in Ar~ona have been dev~ope~ Trial Tr. at 481 ~rophy) .  

H n ~ n g  ~ Fact No. 1Z Approximately 721 stockponds ~ r  40 p ~  ~ 
aU s~ckpond~  in the San Pedro River w a t c h e d  we ~ c a ~ d  on land owned 
by the Arizona S~te Land Dep~tmenL U n ~ ~ d  Fa~ H(10L Joint Pretri~ 
~ a ~ m e n t  (M~. 7. 199~. 
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~ n ~ n g  of Fact No. 18. All s~ckponds are ~ca~d  on minor e p h e m ~  
tributary sCeams or wash~. There are no smckponds located on p~ennia l  or 
~ m r m i t t e ~  ~ a m s  in the w ~ s h e &  Ex. No. 65 at 63 (DWR T ~ h ~ l  
Repor0. 

Finding of Fact No. 19. There are 2,538 domestic uses (DM) not 
asso~ated with other ~ g a ~ o n  uses (OT) reported in the San Pedro River 
Watershed HSR. Uncontested FactU(13L Joint Pre~ial Statement (Mar. 7, 
1994). 

Finding of Fact No. 20. There are 57 domestic uses (DM) reported in 
the HSR associated with other ~ g a ~ o n  (OT) uses. Uncontested Fact H(14), 
Joint Pretrial Statement (Mar. 7, 1994). 

Finding of Fact No. 21. There are 35 nonre~den~al domes~c uses. Ex. 
No. 65 at 33 (DWR Technical Repor0. 

Finding of Fact No. 22. Approximately three percent (a total of 80) of aH 
domestic uses in the watershed are supp led  from surface water and the 
remaining 97 percent are supplied from wel~. Ex. No. 65 at 56 (DWR 
Technical Repor0. 

Finding of Fact No. 23. Of the ~538 domes~c uses not assodated with 
other i r ~ g a ~ o n  use, 2,249 possess a unique  d ivers ion  serv ing  
r e , d e n t a l / h o u s e h o l d  purposes. Uncontested Fact II(13), Joint Pretrial 
Statement (Mar. ~ 1994). 

Finding of Fa~ No. 24. Of the ~538 domes~c uses not assodated with 
other ~ g a ~ o n  use, 289 tither possess a diversion that also serves a non- 
domes~c PWR ~ . ,  a PWR for ~ g a ~ o n  (IR), i n d u ~  ~D), mining (MIL or 
storage (SR or PS)], or have other dis~nc~ve characte~stcs (e.g., DM is not 
s ~ s u p p l ~ d ,  serves mobile homes or RV parks). Uncontested Fact II(13), 
Joint Pretri~ S ~ m e n t  (Mar. ~ 1994). 

D. Imvact of Small Uses 

The three types of small uses-smckwamrn~ s~ckpond~ and domestic 
uses--are examined for a better unde~mnding of their impa~ on other water 
users in the Gila Fiver sys~m. The po~ible impa~ on users below the 
mouth of the San Pedro River is the focus of this inquiry since there have 
been no o~ectons by users ~ the San Pedro Fiver wam~hed to neighboring 
s~ckwa~n~ s~ckponds, or domestic uses. 
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1. Stockwaterin~ Uses 

Of the three water use types examined in this proceeding, 
stockwate~ng has been conceded by ~1 to have virtua~y no impact on the 
water supply of the ~ver sys~m. A single anim~ unit (a cow-ca~ pairL since 
it consumes only 0.011 ac-ft/yr of wateG is unlik~y to have an impa~ on 
neighbo~ng or downstream uses. Even if a~ stockwate~ng uses in the 
wa~rshed were considered togetheG DWR repor~d that it would require as 
many as 51~00 animal units to consume one percent of the surface water 
outflow. As previou~y determined, there are only approximately 36,000 
cattle now grazing in the San Pedro River wa~rshed so the total impact is 
much less than one percenL 

2. Stockvonds 
- 

The H~gan~ debated at great length the typical size and capa~ty of 
stockponds and whether these impoundmen~ also have a de minim~ 
impact on the river system. Four sets of data became important for 
determining the s~e and capa~ty of these pond~ 71 stockponds that were in 
the wa~rshed fi~ repor~ de~gna~d in th~ contested case; 721 stockponds 
located on state-owned land that were surveyed by the State Land 
Departmen~ 1~55 stockponds regis~red under the Stockpond Registra~on 
AcL ARIZ. REV. STAT. ANN. §§ 45-271 to -276 (1994); and 322 stockponds that 
were surveyed by DWR. Each of these se~ of data lends support for certain 
condu~ons about the typic~ size and capa~ty of San Pedro River stockponds. 

Before trial, the hfigan~ agreed either par~ally or completely on the 
characte~s~cs for the 71 stockponds de~gnated for this case. For 67 percent of 
these ponds, the Hfigan~ agreed that the individual capaci~es were no more 
than (~) 4 ac-fL 

After eIiminating dupl~ate~ appro~mately 1,355 stockponds (or 
approxima~ly 70 percent of the stockponds in the wa~rshed) were matched 
to previous Stockpond Registra~on Act filings. Seventy-~ght percent of 
these stockponds were d~med  as having a capadty of (~) 4 a ~  or less. 

In registering i~ stockponds and prepaffng for the adjudica~on, the 
State Land Depa~ment  completed on-the-ground surveys of its 721 
stockponds (almost 40 percent of all stockponds in the watershed). The State 
dev~oped a methodology, caned the Es~mated Maximum Volume (EMV) 
sys~m of measuremen~ to rehably es~ma~ the volume of its ponds. Almost 
75 percent of these ponds were also found to have a capadty of (~) 4 ac-~ or 
less. This data also indicated that the average size of the State Land 
Department stockponds is 3.1 ac~L 
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Based on this data, t h r e ~ q u a r ~  of all San Pedro River watershed 
s~ckponds can be re,ably p r e d ~ d  to have individu~ c a p a ~ e s  of no more 
than (~) 4 ac-~. The ~s~mony of DWR also estab~shed that these ponds can 
be expected to fill approximately one time per year (1.12 ~mes). A 
quan~fica~on of 4 acfft/yr for stockponds d ~ m e d  or de~rmined to have a 
capa~ty of no more than (~) 4 acfft would be reasonably related to actual use 
and provide ~tfle mar~n for expan~on since, as one rancher ~sfified, there is 
~tfle econom~ incen~ve ~ enlarge existing ponds. Thu~ wh~e the volumes 
of these s m e a r  stockponds could be more predsely de~rmined, the cos~ of 
doing so would outw~gh the benefit.  

The fourth data seb DWR's survey of 322 ~ockponds assists in this 
regard. Using this data seG DWR utilized regres~on a n ~ y s ~  to develop a 
formu~ corr~a~ng the surface area of individu~ ponds with a n ~ d p a ~ d  
capadty [(capa~ty=6.03(surface area) + (-2~2)]. The formula predi~s that a 
stockpond of one surface acre will have a capa~ty of ~most  4 ac-fL Remo~ 
imaging techniques, which were described at ¢ial, allow DWR to identify 
readily stockponds of (~) 4 ac-ft or less and to monitor unauthorized 
expansions of ponds beyond that limit. Remo~ imaging and regression 
an~ys~ ~so a~ow DWR to re,ably estimate the size of larger stockponds. 

Wh~e these four data sets pro~de re~able indications of the s~e and 
volume of s~ckponds in the San Pedro River w a ~ h e ~  the MasEr still 
must evaluate the ~ d u ~  and cum~afive impa~ of these ponds on other 
water users. In its ~ch~ca l  report and aga~ at ~ i~ ,  DWR presented its 
me thod~ogy  and findings ~ r  esfima~ng the amount of water used or 
"deple~d" by i n d i ~ d u ~  s~ckponds.  Arguing that an im~ w a ~ n g  is 
nomin~ and a~ seepage from a pond e v e n t u ~  ~ tu rns  to the San Pedro 
River, DWR concluded that the only measurable loss ~om a t y p ~  
smckpond is through evaporation. Since the-average ~ze of the great 
m ~ o ~  of s~ckponds (those ~ than ( ~  2 sur~ce a ~ e ~  is 0~ a ~ ,  DWR 
calculated the deple~on ~om a stockpond to be 1.3 a ~ / y r .  While other 
H~gan~ argued about some of the a s s u m p t o n ~  e.g., average s~e,  the 
evaporat~n pan coeffident used, losses to evapo~anspRa~on by ~pa~an  
v e g e ~ o ~  the e~ima~ of 1.3 a ~ / y r  appea~ ~ be a ~ a ~ e  e~ ima~ of the 
magnitude of depletion by ind i~du~  s~ckponds. 

Although individual stockpond uses are small, how much water is 
used by aD the San Pedro River watershed stockponds when considered 
together? The department esfima~d the capadty of aD San Pedro River 
wa~rshed stockponds to be approximately Z200 a c ~  which is 4.5 percent of 
the total annual water supply in the wa~rshed. 

The more pe~inent ques~o~ however, is how much of the Z200 ac- 
~ / y r  would be realistically availa~e for downs~eam use~? How much wa~r  
would be lost to evapo~anspirafio~ channel in f i l~a to~  and other factors ff 
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not captured by the stockponds? Ufil~ing a technique called " u n d e p ~ d  
flow an~ysis," the Depa~ment of Water Resources es~mated thaE without 
stockpondE only ~000 addifion~ a o ~ / y r  of wa~r  would be availab~ at the 
mouth of the wa~rshed at Wink~man. When only stockponds having a 
surface area of less than (<) 2 surface acres are "elimina~d," the amount of 
additional water available at the ~ver's mouth drops to 1~60 ac-ft/yr. 

3. Domestic Uses 

The same questions must be asked about the domes~c uses in the 
watershed. What is the size of individual domestic uses? What is the 
cumulative impact of aH domestic uses? How much more water would be 
available if these domestic uses did not exist? 

In esHma~ng the s~e of individu~ domestic uses, DWR studied the 
amount of water suppled by small rural water companies in the watershed. 
The department found that average annual wa~r  use per domes~c use 
averaged between 0.3 and 0.4 ac4t. The department concluded that "selb 
supplied domestic uses average less than 0.5 acrefe~ per year per residence." 
Ex. No. 65 at 58. ThM usagG which approximates 150 gallons per day for a 
typical household of three persons, is "constrained by f inandal  and 
geographic considerations that usually result in water uses that are less than 
those found in urban areas supplied by munidp~ wa~r  providers." Id. 

A n o ~  exp~t  reported ~at  a ~ a ~ n a ~ e  ~ t i m a ~  of ~ d u ~  ~1~ 
supplied residential uses in the San Pedro River w a t c h e d  is 1.0 a e ~ / y r  
which is based on a ~pical hou~h~d  of three persons and ~ g a ~ o n  and the 
w a ~ n g  of pe~ and ~rmyard a~m~s  on an a ~ n ~ g  0.2 ac of land (a parc~ 
~ a p p r o x i m a ~  93' x 93'). Ex. No. 14 at 4 ffen Eyck ~port). 

The Department of Water Resources further es~mated that 80 percent 
of this water ~ consumed and only 20 percent returns to the San Pedro River 
through outdoor wate~ng and the outflow ~om the sep~c systems which 
serve most of these households. 

Based on its ~ t i m a ~  of 0.5 a ~ / y r  for each d o m ~ c  use, DWR 
~ l ~ d  that ~ wa~r we ~ the a ~ x i m a ~ y  3~00 d o m ~ c  ~ e s  in the 
San Pedro ~ v e r  w ~ e ~ h e d  is 1,500 a ~ / y m  Appl~ng once a g a ~  i~ 
u n d e p ~ d  flow an~ys~ ,  DWR concluded that the ~ i m ~ a ~ o n  of all 
d o m ~ c  uses would ~ e ~ e  the flow of water at ~e  r~eCs mouth by 550 ac- 
R / ~  
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4. Findings of Fact 

Finding of Fact No. 25. Each animal unit (1 cow/ca~ pair) consumes 
approximately 0.011 ac-ft of water per year. Ex. No. 65 at 71 (DWR Technical 
Repor0. 

Finding of Fact No. 26. Approximat~y 51A00 animal uni~ would have 
to use a perennial s¢eam as the sole source of water for an en~re year in 
order to consume one percent of the available surface water outflow. Ex. No. 
65 at 71 (DWR Technical ReporO. 

~nding of Fact No. 27. Wa~r consumption by the 36~00 animal units 
now gra~ng in the San Pedro River w~ershed ~ much ~ss than one percent 
of the available sur~ce water outflow. Ex. No. 25 at 14 (Goo~n r e p o ~  E~ 
No. 65 at 71 (DWR T e c h n ~  Repot0. 

Finding of Fact No. 28. The consumption of water by Hvestock at 
ins~eam locations with no physical improvements or at unimproved sp~ngs 
has minimal impact on the water outf low from the San Pedro River 
watershed. U n c o n ~ e d  Facts II(4 & 5), Joint Pre¢i~ Statement (Mar. Z 1994); . 
Ex. No. 65 at 71, 83-85 (DWR Technical Report); T~al Tr. at 82 (Erb). 

Finding of Fact No. 29. There are 71 stockponds in the lead watershed 
file repor~ de~gnated by the Spedal Master. In reviewing these WFRs, the 
~ g a n ~  agreed to a volume capadty for 52 stockponds. Of these, 67 percent 
(35 ponds) have an agreed-upon capadty of less than or equal to (~) 4 ac-ft. 
Uncontested Facts II(11 & 12 & Appendix F), Joint Pre¢ial Statement (Mar. 7, 
1994). 

Finding of Fact No. 30. Of the 1~52 s~ckpond uses repor~d by DWR 
in the San Pedro HSR, 1~79 stockponds have a ~ o d a ~ d  adjudication and /or  
pr~adjudication fi~ngs. A to~l of 1~55 ~ockponds repor~d in the HSR have 
Stockpond Regi~rat ion Act (SPRA) filing~ while an a d d ~ i o n ~  224 
stockponds have other a s soda~d  pre-adjudication and /o r  adjudication 
filings. U n c o n ~ s ~ d  Fact II(8), Joint Pretrial Sta~ment  (Mar. Z 1994~ 
Appendix A thereto. Of the 1,355 stockponds with app~cable SPRA fi~ng~ 
over 77 percent d ~ m e d  a volume capadty of less than or equ~ to (~) 4 acre- 
feet. Trial Tr. at 261 (Erb); T~al Tr. at 996, 997 (Ten Eyck); E~ No. 14 at 11, 
Table I & Table 2 (Ten Eyck repot). 

Finding of Fact No. 31. Fortyffour and nine-~nths percent (44~%) of 
the acreage in the San Pedro River watershed is owned by the State of 
Arizona. T ~  Tr. at 465 (Laney). Of the 1~52 stockponds identified by DWR 
in the HSR, approxima~ly 40 percent (721 ponds) are located on state-owned 
land. 
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~ n ~ n g  of Fact No. 32. AH 721 of the State-owned s~ckponds  have 
assodamd ~ a m m e ~ s  of claimant and SPRA ~ g s ,  w ~ c h  list the v ~ u m e  
~ p a d ~  of the pond, as p h y ~ c ~  measu~d  by S ~  personne~ u s ~ g  the 
Es~mamd M a ~ m u m  Volume (EMV) sysmm of m e a s u ~ m e n t  TNal Tr. at 
611 (Young). 

Finding of Fact No. 33. The S ~  of Arizona has conduced studies to 
evaluate the accuracy of the EMV sys~m of measurement  T~al Tr. at 611 
(Young). These studies con~uded that the method accura~ly measures the 
dimen~ons of the pond, and that the accuracy of the method ~ not affected by 
the presence or absence of silt in the pond. Trial T~ at 61~ 620 (Young). 

Finding of Fact No. 34. The average capadty of S~te-owned stockponds 
in the San Pedro River watershed is 3.1 a ~ f t  T ~  Tr. at 466 (Laney). 

~ n ~ n g  of Fact No. 35. Appro~mately 75 percent of the stockponds 
located on Sta~-owned lands in the San Pedro River w a t c h e d  have a 
v~ume  c a p a d ~  of no more than (~  4 a ~ .  Trim Tr. at 996 (Ten Eyck); Ex. 
No. 14 at 9 (Ten Eyck report). 

~ n ~ n g  of Fact No. 36. It is u ~ y  that e~s~ng s~ckponds  WIll be 
e ~ g e d .  Ex. No. 65 at 86 (DWR T e c h n ~  R e p o ~  T~al Tr. at 14~ 155-56, 
166, 168, 339, 341-42, 388 (Er~; Trial Tr. at 485, 50~ 514 (Brophy~ THai Tr. at 
531,534~5 (Young; Tri~ Tr. at 467~8 ~aney); Tri~ T~ at 195 (Lun0. 

~nd ing  of Fact No. 37. The s~e of s~ckponds can be determined and 
monitored by s a ~ i ~  imagery that is a v ~ b l e  ~ the Department of Wa~r  
Resources. Data from the Landsat s a t e ~ e  allows surface area to be 
determ~ed for a parcel as sm~l as 0.22 acres. The SPOT s ~  increases the 
image res~ufion to 0.02 acres, and a s a ~ i ~  service expec~d in 1995 w~l 
increase image res~u~on to 0.01 acre. Ex. Nos. 62-64 (diagramS. 

Hnding of Fact No. 38. DWR has deve~ped  a means of rd iab ly  
es~ma~ng capadty of s~ckponds based on surface acreage using regression 
ana~s~.  Tri~ Tr. at 117 (Erb); Ex. No. 61 (d~gram). 

~nd ing  of Fad No. 39. According ~ DWR's regres~on analy~s based 
on field inves~ga~on of 322 s~ckponds in the San Pedro River w a ~ h e d ,  a 
s~ckpond with a sur~ce area of one acre would have a s ~ s ~ c a l l y  predi~ed 
storage capadty of 3.81 a~ft. Ex. No. 61 (d~gram). 

Finding of Fact No. 4 0 . .  Based on DWR's regres~on analy~s ,  a 
stockpond in the San Pedro River watershed with a surface area of two acres 
would have a sta~s~c~ly predicted storage capadty of 9.8 acffL Ex. No. 61 
(diagram). Howeve~ 46 percent of the 1,355 stockponds with SPRA filings 
have been claimed or found to have a capadty of I a ~  or less More than 90 
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percent of these ponds have been claimed or found to have a capa~ty less 
than 9.8 ac-fL Ex. No. 14 at 11 (Table 2) (Ten Eyck report). 

Finding of Fa~ No. 41. The typic~ stockpond in the San Pedro River 
w a ~ h e d  has a surface area of 0.5 acres and fills appro~mately one time 
(1.12) per year. Ex. No. 65 at 63, C-2 (DWR Technical Repor0; Ex. No. 59 
(diagram). 

Finding of Fad No. 42. Evapo~tion ~ the o ~ y  measura~e loss &om a 
typical stockpond ~ the San Pedro River w ~ e r s h e ~  Ex. No. 65 at 67-69 
(DWR Technical Repor0. 

F ind~g of Fact No. 43. AH m e ~ u ~ M e  seepage ~om the t y p ~  
smckpond in the San Pedro River w a t c h e d  e v e n m ~  returns to the San 
Fe~o  River. Ex. No. ~ (~agram). 

Finding of Fad No. 44. The depletion ~om the typic~ San Pedro River 
w a t c h e d  smckpond (wa~r that nev~ ~mrns  m the sys~m) ~ 1.3 a e f f / ~ .  
Ex. No. 59 (diagram). 

Finding of Fad No. 45. The figure of 1.3 ae f f /y r  M a reliaNe esfim~e of 
the magnitude of de le t ion  by the great m ~ o ~  of individu~ smckponds in 
the San Pedro River w a ~ h e ~  E~ No. 59 (diagram). 

Finding of Fact No. 46. The capadty of aH stockponds in the watershed 
total approximately 7,200 aeft, which ~ 4.5 percent of the total water supply in 
the watershed. Ex. No. 65 at 63 (Table 3-4) (DWR TechnMal Repor0. 

F ind~g of Fa~ No. 4~ Based on u n d e ~ e ~ d  flow a n a ~  2,000 
addition~ a~ff of wa~r  w o ~ d  be a v ~ e  at the mouth of the w a t c h e d  at 
Wink~man ff aH s~ckponds ~ the w a t c h e d  did not e a s t  Ex. No. 65 at 64 
(Ta~e 36) (DWR Tech~c~ R e p o t .  

Finding of Fad No. 48. Based on undepl~ed  flow a n a l y ~  1,360 
addifion~ acfft of wa~r  would be a v ~ e  at the mouth of the w a t c h e d  at 
Winkelman if aU stockponds hav~g a surface acre of ~ss than (<) 2 surface 
acres did not e a s t  E~ No. 65 at 69 (DWR Technical Repor0. 

Finding of Fact No. 49. For the typic~ household in the San Pedro 
River wa~rshed,  80 percent of the water is consumed and only 20 percent 
returns to the San Pedro River through outdoor w a ~ n g  and the outflow 
&om the ~epfic sy~em. Ex. No. 58 (diagram). 

Finding of Fact No. 50. Based on the estimate of 0.5 ac-ft/yr for each 
domestic use, total water use by the approximately 3,000 domestic uses in the 
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San Pedro River w a t c h e d  is 1~00 ac-ft/yr. Ex. No. 65 at 59 (Table 3-2) (DWR 
TechnicM ReporO. 

Finding of Fact No. 51. Based on undepleted flow a n a l y ~  the 
~imina~on of all domes~c uses would increase the flow of water at the 
r ivers  mouth by 550 ac-fL Ex. No. 65 at 59 (Table 3-2) (DWR Technical 
Repor0. 

~ n d ~ g  of Fact No. 52. Rather than 0.5 ac-ft/yr, a more reasonable 
e s~ma~  of indiv idu~ self-supplied residenti~ uses throughout  the San 
Pedro River w a t c h e d  ~ 1.0 a o ~ / y r  w~ch ~ based on a typical household of 
three persons and i~igation and the w ~ i n g  of pe~ and ~ r m y a r d  animals 
on an a ~ n i n g  0.2 ac of land (a parcd of a p p r o ~ m a ~  93' x 93'). E~ No. 14 
at 4 (Ten Eyck repor0. 

Costs and B~nefits of a Comvlete Adiudicafion of Small Uses 
. 

I. Discussion 

Even if s ~ c k w a ~ d n ~  s~ckpond~ and domes~c uses are shown to . 
consume small amoun~ of w~er ,  a comple~ a~udicat ion of even these 
small uses is required if the public and p~iva~ benefits of such an 
a~ud ica ton  outwdgh ~ e  costs of doing so. 

The costs of a detailed a~udication of these uses includes the time and 
money spent by the par~es and the court as we~ as the harm to community 
goodwill that resul~ ~om pro~a~ed H~ga~on. While the diminishment of 
water user re~tionships is difficult to quantify, the resource costs of H~ga~on 
are not. The ~ndowners  and lessees joined in this first consolidated case 
have borne the cos~ of a d e t ~ d  adjud~afion of these small uses. One of 
their members testified that ~gal fees in the amount of $4~000 had been 
expended in settlement discussions and pretri~ proceedings ~ading up to the 
t~al. This estimate does not include the a~orneys' fees and costs of the other 
par~es to the case or the expenses of the courL While this first case is 
preceden~al, thus warran~ng a high lev~ of par~dpat ion by all involved, 
this figure does provide an indica~on of the level of expense that will be 
incurred for the detailed ad jud~a~on  of the remaining thousands  of 
stockpond~ domes~c use~ and ins~eam uses. 

Also, if just 0ne-half day were required for the court and Master to 
organiz~ notic~ try, ird~aHy dedd~  hear excep~on~ and finally decide each 
of the approxima~ly 5~00 small uses considered in this ded~on,  then ~900 
days--or more than eleven years--would be required to complete the 
adjudication of these small uses. Thus, the benefits of a complete 
adjudication of these small uses must be demons~ably dear. 
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The private and  public benef i~  of a complete  ad jud ica~on  of a water  
right may  be s u m m a r i z e d  as ensur ing that the proper  o w n e r  of the r ight  is 
iden~f ied ,  the owner  has a valid legal basis for the r ighL and  the r ight  is 
sufficiently described to allow the owner  to use the right and  others to enforce 
the right ~ the ~ r c u m ~ a n c e s  wa~ant .  

In the case of ~ockwatef ing,  s tockpond~ and mos t  domes~c  uses, these 
p~va te  and public benefits do not necess~ate a de ta~ed ad jud ica~on  of every 
water  ~ g h t  characteris~c. This is due  to one impor tan t  observa~on:  as a 
practical ma~eG these rights are not likely to be a d m i n ~ t e r e d  after the final 
decree .  In t imes  of wa te r  shor tage,  i n d i v i d u a l  w a t e r  uses - -no t  en t i re  
catego~es of u s e s - w i ~  be subject to the call of senior water  users. Ind iv idua l  
s tockponds ,  s tockwater ing,  and domest ic  uses, which  usual ly  range in size 
f rom vir tual ly  no th ing  to three or four ac-f t /yr ,  wil l  have  p ~ o ~ t y  dates  
in te rspersed  over  a lO0-year per iod  wi th  larger uses for ~ g a ~ o n ,  min ing ,  
municipal ,  and  other  purposes.  

The expense  and  delay  of e n f o r d n g  a cal l  a g ~ n s t  these  small  uses 
w o u l d  be imprac t i ca l  save for the m o s t  a d v e r s e  d r o u g h t  c o n d ~ i o n s  
i m a ~ n a ~ e .  Since most  s tockponds have no means  of r ~ e a s i n g  wa te~  they 
w o u l d  have to be breache& but  there wou ld  be ~t~e a ~ u r a n c e  that any of the 
water  w o u l d  benefi t  the senior• The futile cM1 doc~ ine  7 w o u l d  cons~tu te  a 

7The fufi~ c~l pfndple is based on an underlying policy of the pffor appropria~on 
doctrine to-avoid the was~ of useful water. While "first in ~me is first in fghff ~ the general 
rul~ an exception occurs when water might be wasted or go unused by an appropfator. This 
means that an upstream junior wa~r user is free to dive~ water for benefid~ use during times 
that the downs~eam senior is not u~ng the water. "Consistent with this policy has been the 
holding that even appropriated water can be used by anothe~ as long as that use does not 
in~rfere with the pfor appropra~on." McClel~n v. Jantzen, 26 Af~  App. 223, 22~ 547 P2d 
494, 496 (1976~ see also Lambeye v. Gard~ 18 Ar~ 178, 157 P. 977 O916); San~ Cruz Reservoir 
Co. v. Rameriz, 16 Ariz. 64, 141 P. 120 ~914); Zannaras v. Bagdad Copper Co, 260 ~2d 575 (9th 
Cir. 1958~ 

Built upon this need to avoid wa~r waste, the fu~le c~l doctrine has developed in the 
western states. The doctrine is best s~ted in the Nebraska case of Cary v. Cochran, 292 N.W. 
239 (Neb. 1940), where downs~eam senior water users had nearly the oldest p fo f ty  date on 
the PiaRe River. Ups~eam junior users were allowed to divert the water when the state 
admini~rator determined that a usable quan~ty of wa~r would not reach the senior users. 
Th~ ruling was based upon sc~nfific evidence that much of the water available ups~eam to 
dive~ers would not make the more than 100-mile ~urney to the senior users' point of diversion. 
In ~cL the courfs descrip~on of the PlaRe River could well describe potions of the San Pedro 
Rive~ 

Losses from evapora~on and ~ans~rafion are heavy, due to the wide and 
shallow character of the fiver. Changes of temperature and varying types of 
wind add to the uncertainty of the ~sses resul~ng ~om these changing 
con~ons .  Losses ~om perco~on vary along the vafous sectors of the fiver.. 
•. Exper~ with expefence on the fver es~mate that the ~ss in delivering 
water ~om North Plate ~ the headga~ of the Kearney canal with a wet 
river bed amoun~ to thee ~mes the amount of delivery, and with a dry fiver 
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successful defense to most  of these calls. As a pracfic~ m a b e l  w h e n  the river 
is caHed, the larger water  uses will be the on to r e~nqu i sh  water  to senior  
d o w n s C e a m  users. 

X F ~ O ~  of Fact 

Finding  o f  Fact No. 53. Because of their large n u m b e r  and  small  size, 
the adminisCaf ion  of s t ockwa~r ing  uses ~ not  practical. Ex. No. 65 at 1K 38- 
3% 82-83 (DWR Technical Report); E~ No. 14 at 14 (Ten Eyck repor0.  

F ind ing  of Fact No: 54. No s tockpond  user  ~ k n o w n  to have  fi led 
o~ecf ions  in the adjudicat ion to another  s tockpond  user 's  wate r  f i gh~ .  Ex. 
No. 65 at 2 (DWR TechnicM R e p o ~  T~al Tr. at 169 (Erb~ Trial Tr. at 1102, 
1103 (Ten Eyck). 

~ n d ~ g  of Fact No. 55. Most  s ~ c k p o n d s  have  no  m e c h a n i s m  for 
r ~ e a ~ n g  w a m ~  Ex. No. 7 at 566 (HSR); E~  No. 5 at 171 (Milne & Young);  
T~M Tr. at 1090 (Ten Eyck). 

~ d  ~at ~ is Mmo~ impo~Me to get wat~ t ~ o u #  ~ o u t  a f l~d  or a iar~ 
~ s ~ d  flow . . . .  The underling rand and g a v ~  beds thicken as ~e  fiver 
mov~ ~ Wi~ ~e  bed ~ t ~  fiv~ on ~e  s ~ h ~  ~ ~ese rends and g a v ~  
d e ~  ~ r ~ s  a h u ~  amount ~ wa~r ~ r~har~  ~e  ~ r  channel and 
~ o u n d ~ g  wamr ~Me Mmr ~e  f l~r  bed ~ becom~ d~.  Un~l t ~  wa~r 
m~e ~ b ~  up ~ ~e  m r h ~  of t ~  flv~ bed, &e ~v~  chann~ wffi not 
mppo~ a ~n~nuous flow. 

~2  ~W. ~ 2~45. ~ took 7~  c~ ~ d~iv~ ~e 1~ ds r ~ r ~  downsgeam. ~2  N.W, ~ ~5. 
The N e b ~ s ~  o u ~  ~ a ~ n ~  ~ "if it appe~s ~at  ~1 ~e  a v ~ b ~  wa~r ~ ~e  

s~eam wo~d ~ ~st b e ~  its ~fival at the headga~ of ~e  Keamey can~, it wou~, of 
cours~ ~ an u~usfified was~ of water to a,empt d e l i ~ . "  292 N.W. at 246. The 
admi~sgatcr was ~ low~  ~ permit u~tream ~ i o ~  by ju~o~s w h ~  ~e  water wou~ ~ct 
~ h  K ~ r ~ y  ~ u ~ e  qu~fifi~. 

The ~file call d ~ n e  has a l~  ~ e n  incorpora~d into ~ e  admi~s~afion and 
e n ~ e m e n t  p r o ~ o n s  of C~orado water law. The Water ~ g h ~  De~rmination and 
Admi~s~afion Act o~ 1969 prov~e~ '~o red~fion of any ~w~l  ~ r s i o n  becau~ o[ ~e  
operation ~ ~e  pfiori~ s ~ m  s ~  ~ p e r m i ~  u ~ s  ~ r~ucfion ~ o u ~  in~ea~ ~e  
amoum of water a~flab~ ~ and r eq~r~  by water flgh~ ~ving sen~r pfiofifi~." COLO. 
REV. STAT. § 3 ~ d ~ d )  ( 1 ~  

See al~ Washin~on v. O r e ~  ~7  U~. 517 (19~) ( ~ e  c ~  d ~ n e  r~ognized and 
appli~ on i n m ~  s ~ m ) ;  C~o~do v. New Me~c~ 459 ~ 1~, 196 (19~) (q~he  ~M of 
p ~ o ~  is not s ~ y  ap#~d [on ~ m ~  s~eam] w ~  ~ wo~d 'work m ~ e  h~dsM~ ~n 
the ~ 'than it wou~ bestow benefiW on ~e  ~ o r  user'~ Nebras~ v. Wyomin& 325 U~. 
58% 6~  (1945) ~our t  upholds spedM mas~Fs ~ 1  ~ regula~ ~Mor t ~ b u ~  u~rs ~ 
~ ~ ~ u ~  on ma~stem ~ m ~  s~eam; 'q'here ~ mine out~f-pfioff~ ~ve~ iom 
as we have noted. B u t . . .  practical d f f f i ~  of ap#~ng  res~c~o~ w ~  wo~d ~duce 
the amount ff wat~ used by the hundr~s ~ smaB i ~ t o r s  would seem ~ outw~gh any ~ght  
~ m f i t  wM~ ~ app~pflators m ~  o b ~ n ~  
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Finding of Fact No. 56. AdminisCafion of individual stockponds is 
generally not ~a~ble  in terms of making water ava~able to downsCeam 
users. Ex. No. 6 at 89 (Young); Ex. No. 5 at I72 (Milne & Young); Tri~ Tr. at 
1167-6E 1170-71 (Ten Eyck). 

Finding of Fact No. 5Z Admin~tra~on of individual domestic uses is 
genera~y not feasible in terms of making water ava~able to downstream 
users. Ex. No. 65 at 79 (DWR Technical Repor0. 

F ind~g  of Fact No. 58. It is unusual in the West to a ~ u ~ c a ~  or 
a d m i r e r  aH sma~ u s ~  ~ke dom~fiC s~ckponds, and s ~ c k w a ~ d n g  uses. 
Ex. No. 65 at ~2~  T ~  Tr. at 318 ~rb~ T ~  Tr. at 1168 ~ e n  Eyck). 

Finding of Fact No. 59. The six water users in this case spenL as a 
group, $42,000 in legal fees during the pretrial process. Trial Tr. at 199 (Lun0. 

~nding  cf Fa~ No. 60. It could ~ke the court sys~m ~s long as eMven 
years to comple~ a detaiM~ indi~duM a~udicafion of each s tockw~erin~ 
s~ckpon~  and domes~c use in the San Pedro River w a ~ h e &  

F. Con~u~on  

1. ~ s c u s ~ n  

The M a s e r  has examined the important factors for d e ~ r m i n i n g  
whether s tockwa~rin~ stockpond~ and domes~c uses are de m~im~ and 
can be adjudica~d in a summary fashio~ the number and size of use~ the 
indiv idu~ and cumulative impa~s of these use~ and the r~afive costs and 
benefits of a comple~ rather than abbrevi~ed adjudica~on of these uses. The 
great number of these small uses-totaling more than ~800- inv i~s  summary 
treatment ff thor  impa~s are smaK 

In the case of s ~ c k w a ~ n g  uses, the large n u m b ~  of uses, He 
~rtuaHy u n n o ~ a b ~  a m o u r s  of wa~r consumed by s~ck a ~ m ~  and the 
few benefi~ that would rese t  ~om a d e ~ e d  a ~ u ~ c a t o n  aH com~ne to 
support summary ~eatmenL W~le  s ~ c k w a ~ n g  u s ~  co~d  be ~rtuaHy 
excluded &om the a ~ u ~ c a ~ o ~  the M ~ r  ~ c o m m e n d s  that they be 
summarily a ~ u d ~ a ~ d  so that ~ e ~  owne~ have documen~d ~gh~  that can 
be e n ~ e d  ff nec~sary a g a ~  other wa~r use~. 

The case is more difficult for s~ckponds and domestic uses. Whim 
these uses are even more numerous and the ind iv idu~ amounts of water 
consumed are de minim~, the evidence does not suppo~ a f inding that 
s~ckponds as a group or domes~c uses as a group have a de minim~ impa~  
on the G~a River sys~m. ~ the annum outflow of the San Pedro River is 
56~40 ac-ft/yr, based on mean v~ues and as reposed by DWR, then deple~on 
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by stockponds in the amount of 2,000 a ~ / y r  or 3.5 percent (based on 
undepleted flow an~ysis)  would be de minim@. Since the Master has 
de~rmined the more r ~ b l e  estima~ of outflOW ~om the wa~rshed  to be 
approximately 4,500 a ~ / y G  based on median values, the depletion by 
stockponds of 2,000 a ~ / y r  resul~ in an impact of 44 percent which is not de 
minimis.  

~mi la r l~  the de~e~on by dom~tic  uses in the amount of 550 ac-~/yr  
produces a one percent impact ff annual flow is con~dered to be. 56~40 ac- 
~/yr .  When comp~ed ag~nst the more p roba te  w ~ s h e d  outflow of ~500 
ac-ft/yr, the impa~ ~ 12 p ~ n t - a g ~  not de m~im~. 

Still, when the costs and benefits of a deta~ed adjudicat ion of 
stockponds and domestic uses are con~dered, the summary adjud~ation of 
individu~ uses is warranted. The entire classes of San Pedro stockponds and 
domestic uses, howeve~ cannot be e~minated from the adjudication--the 
evidentiary record does not suppo~ such a conclu~on. Thu~ a~ stockponds 
and domestic uses must remain subject to seniority ca~s in times of drought 
although, as previously shown, a c~l of any individu~ fight is l ik~y  to be 
futile. Because of the un~k~ihood of stockponds or domestic uses being 
a d m i n ~ r e d  to provide water to senior users, summary  procedures to 
adjudica~ these uses are jus~ied.  

In summary,  the Ma~er concludes that stockwateHng uses are de 
min im~ .whether con~dered individual ly  or cumula t iv~y.  Individual  
stockponds and domestic uses in the San Pedro River wa~rshed  are also de 
minim~ but the evidence does not support a finding that the to~l usage by 
all stockponds or by all domestic uses is also de minim~. Still, based on the 
de m~im~ impa~  of s t o c k w a ~ n g  uses, whether considered individually or 
cumulatively,  and the de m ~ i m ~  i m p a ~  of i nd iv idu~  stockponds and 
domestic uses, summary a~udica~on of all three types of uses is justified. 8 

~ F~d~gs  of Fa~ 

~ n d ~ g  of Fact No. 61. ~ o c k w a ~ n g  d~ectly &om river and s~eams 
has an imperceptible impa~ upon the w ~ s h e &  

8The~ condu~ons do not n~es~rily suppo~ Me argument that any use, when 
~ n s ~ e d  ~paratel~ is de m~im~ ~ He ~ n ~  of He San Pedro ~ v ~  or Gila ~ver systems 
and is en~fled to summa~ ~eatment. -Some uses, such as ~o~ of larger irriga~on c o m p a ~  
and m u ~ p a l ~ ,  a~ ve~ ~rge when ~mpared ~ wat~ s u p ~  o~er uses, and watershed 
ou~ow. What ~ importa~ here is He convergen~ of ~veral key ~ c ~ :  He ~rge number of 
uses, the sm~l ~ d u ~  amoun~ of u~, and Me rela~vely few benefi~ Mat would resu~ 
~om a de~iled a~udica~on of ~ese u ~  
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Hnd~g of Fact No. 62. It is impractical to q u a n ~  s~ckwa~flng uses 
in a precise ~ s ~ o ~  which would mean ~g~af ing  ~ d u ~  gallons of 
usage. S ~ c k w a ~ n g  is more pr~fically quantified as ~ s o n a ~ e  use." 

Finding of Fact No. 63. D e p ~ o n  by San Pedro River watershed 
stockpond~ based on u n d e p ~ d  flow an~y~s,  is 2,000 ac-ft/yr. When 
compared to the median annual outflow from the San Pedro River of 
appro~mat~y &500 a ~ / y ~  deple~on by stockponds is 44 percent of the flow 
reliably available at the river's mouth. 

Finding of Fact No. 64. Dep~tion by San Pedro River watershed 
domestic uses, based on undeple~d flow analys~, is 550 a~R/y~  When 
compared to the median annual outflow from the San Pedro River of 
approximat~y ~500 ac-ft/y~ deple~on by domestic uses is 12 percent of the 
flow reliably available at the rive~s mouth. 

3. C o ~ o ~ o ~  of Law 

a. Gener~ 

Condu~on of Law No. 7. The undepl~ed flow an~y~s methodology 
is a reasonable method, based on sden~fic knowledg~ for estimating the 
amount of water that would be ava~able to downstream users if a par~cular 
use of water did not e~st. 

b. Stockwaterin~ Uses 

Condu~on of Law No. 8. Stockwa~flng uses, whether considered 
individually or cumulativ~y in the San Pedro River watershed, are de 
m~n~m~" " " "in the Gila River sys~m. 

Condu~on of Law No. 9. Individual stockwatering uses win be 
adjudicated utilizing summary procedures and proposed water right 
charactefis~cs appropflate for these uses. The characte~stics of these uses will 
be determined in accordance with the procedures set forth in part VII of this 
decision. 

Condu~on of Law No. 10. Each s~ckwatering use will be a~udica~d 
as ~easona~e use." 

~ Stockvonds 
. 

Condu~on of Law No. 11. S~ckpond~ when considered cumulatively 
in the San Pedro River w a ~ h e ~  have not been shown to be de m ~ i m ~  in 
the Gila River sys~m. 
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Condu~on  of Law No. 12. Individu~ stockponds are de mmim~ in 
the Gila River sys~m.  These stockponds will be ad judica~d utilizing 
summary procedures and proposed water ~ght Charac~s~cs  appropfia~ for 
these uses. The characteristics of these uses will be determined in accordance 
with the procedures set forth in part VII of this deci~on. 

Condu~on  of Law No. 13. V~ume, based on the m a ~ m u m  storage 
~ p a ~ t y  of the e~sfing s~u~ure and expressed in a ~ e ~  is the approp~ate 
quantifi~tion unit for s~ckpondK 

Condu~on  of Law No. 14. A uni~rm volume of "not ~ exceed (~  4 
a ~  with continuous fi~" shoed  be a~udica~d for a~ s~ckponds in the San 
Pedro River w a t c h e d  ha~ng a capad~ of (~  4 ac-ft or less. 

Condu~on of Law No. 15. The capadfies of 721 s~ckponds d ~ m e d  by 
the S ~  of A~zona have been ~ f i m a ~ d  r ~ y  by use of the Est ima~d 
M a ~ m u m  V ~ u m e  (EMV) sys~m of measu~men t  and set ~ r ~  in the 
s ~ m e ~ s  ~ claimant •ed by the S ~ .  

Condu~on of Law No. 16. For ~I S ~  Land Depa~ment stockponds 
claimed or ha~ng  a capadty in ex~ss ~ ~ )  4 a~ft, the amount d ~ m e d  on 
the s ~ m e n t  of d ~ m a n t  should be a ~ u d ~ a ~ d  as the volume (with 
continuous fill). 

Condu~on of Law No. 1Z The Department of Water Resources may 
use previously compiled f idd survey information or regres~on analysis as 
the basis for determining those stockponds having a capadty not exceeding (~) 
4 ac-fL The quantity of these stockponds will be adjudica~d as "not to exceed 
(~) 4 a ~  with continuous fill." 

C o n d u ~ o n  of Law No. 18. A uniform volume of 4 a~f~ with 
c o n f n u o u s  fill~ will  resu~ in a quantification reasonably related to actual 
benefidal use for a p p r o ~ m a ~  t h r e e - q u a r ~  of the stockponds in the San 
Pedro River w a ~ h e d  (with quantifies to be de~rmined more predsely for 
the rem~ning o n ~ q u a r ~ r  of larger ponds). Any benefit resulting from a 
more exact quantification of these stockponds would be outw~ghed by the 
administrativ~ ~tigan~ and judidal cos~ of d~ng  so. 

Condu~on  of Law No. 19. The Department of Water Resources may 
use previously compiled field survey informafon or regres~on analys~ as 
the basis for determining the volume of stockponds larger than (>) 4 ac-ft but 
no more than (5) 15 ac-ft. The resu~s of the field survey or regres~on 
a n ~ y ~  in a ~  with continuous fill, wiU be adjudicated as the quantity of 
each of these ~ghts. 
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Condu~on of Law No. 20. In the case of a s~ckpond larger than (>) 4 
a~ft d~med by ~e  S ~  of ArizonG the v~ume claimed on the s~mment ~ 
d~mant wffi be a ~ u ~ d  as ~e  q u a n ~  of ~e  ~ghL with con~nuous fill. 

Condudon of Law No. 21. The capad~ of s~ckponds can be ~ m a ~ d  
~Ha~y u~ng regression analysis smfisfi~l m~hods devdoped by DWR ~a t  
correla~ surface acreage (as de~rmined &om field measuremen~ for the 
HSR, a ~ i ~  pho~graph~ cr satellite imagery) with volum~ 

Conclusion of Law No. 22. Regr~s~n an~ys~ ~ a ~asona~e metho~ 
based on sden~fic knowledge, ~ r  ~ m a t i n g  the capadty of s~ckponds based 
on surface a~eag~ 

• D o m e ~  Us~ 

Condu~on of Law No. 23. Self-supplied domes~c uses for sin~e 
residence~ when considered cumulatively in the San Pedro River w a ~ h e G  
have not been shown to be de minim~ in the GHa River sys~m. 

Condu~on  of Law No. 24. Individual domestic uses for single 
residence~ when serving household purposes and associated outdoor 
activities on adjoining land not exceeding (~) 0.2 acre~ are de minim~ in the 
Gila River sys~m. These domestic uses w~l be adjudicated ufi~zing 
summary procedures and condition~ wa~r fight characteristics appropria~ 
for these uses. The characteristics of these uses will be determined in 
accordance with the procedures set forth in pa~ VII of this ded~on. 

Condu~on of Law No. 25. The quantity of "not to exceed I ac-ft/yr" of 
water will be adjudica~d for domes~c f g h ~  supplied by the landowner or 
occupant &om a well or surface water source providing water for a ~ngle 
family household and associated outdoor activities on adjoining land not 
exceeding (~) 0.2 surface acres (~dbsuppHed re~denfi~ domes~c fghtO. 

Condu~on ~ Law No. 26. A uniform v~ume ~ 1 a~R will r~uR in a 
quantifica~on ~asona~y related ~ actual benefid~ use ~r self-supplied 
~s~enfi~ dom~c righ~ in the San Pedro River wa~he& Any benefit 
~ s ~ n g  ~om a mcre exa~ q u a n ~ f i ~ o n  ~ thee  d o m ~ c  ~gh~ w o ~ d  be 
outwdghed by the admi~sgativ~ HfiganL and judid~ cos~ of d~ng  so. 

Condus~n of Law No. 2Z Sur~ce area ~ an effident and effective way 
to monitor stockponds and outdoor w a ~ f n g  indden~l  to s ~ s u p p l ~ d  
re~denfial domestic righ~ for compliance with the a~udicafion decree. 

Condu~on  of Law No. 28. AH other domestic uses should be 
a~udica~d and quan~fied in the norm~ course of the a~udica~o~ 
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G. New Uses 

This decision does not necessarily mean  that  new s t o c k w a ~ n g ,  
s tockponds,  and  domest ic  uses will be a f forded  the same de m i n i m ~  
~eatment  as desc~bed herein. In the first ins~ncG an application for a new 
use must  be made to the Department  of Water ResourceG ARIZ. REV. STAT. 
ANN. § 45-152 (1994), and the depar tment  must  d e ~ r m i n e  whe ther  the 
proposed use "confli~s with vested fights, is a menace to public safety, or is 
against the interes~ and w~fare  of the public . . . .  " Id. § 45q53(A). If new 
uses are later joined in this a~udicaf ion,  the M a s e r  will then recommend 
whether  they should be a ~ u d i c a ~ d  under  the procedures  outlined in this 
d e d ~ o n .  

VI. WHAT SUMMARY ADIUDICATION PROCEDURES ARE APPROPRIATE? 

A. Overview of Procedures 

Based on the findings of fact and conclusions of law presented in the 
preceding section, s t o c k w a ~ f i n g  uses are de m~mm~" " " in all r e spec~  and 
s tockponds and self-supplied, single re~dentiM domes~c  uses in the San 
Pedro  River w a t e r s h e d  are ind iv idua l ly  de m i n i m @ .  All should  be 
adjudicated in a summary  fashiom 

The M a s e r  is aware that the resul~ in this consolidated case bind only 
the Hfigan~ in this case and serve only as precedent  for other Gila River 
adjudica~on proceeding~ 9 S~ll, based on the de m i n i m ~  nature  of these uses 
throughout  the watershed,  the Ma~er  will implement  ~mpli f ied ,  s u m m a r y  
procedures to adjudica~ aH of these uses in the San Pedro River watershed.  

This summary  adjudication will be accomp~shed by preparing abstracts 
of proposed water  fight for each of these water use~ applying the rules set 
forth in part  VII to create the proposed water  ~gh t  characteris~cs for these 
uses; deed ing  only spe~fied types of o~ec~ons, whether  made  to the o~g in~  
w a ~ h e d  file reports or to the M a s ~ s  c a ~ g  of proposed water  figh~ ~0 and 
finally ad jud ica~ng  these de m i n i m ~  uses thereby a l lowing them to be 
a d m i n ~ r e d  along with other decreed fights. ~ 

9Thu~ the posture of this case is dff~rent from No. 6417-033-9005 in the Li~le 
Colorado River adjud~a~on where no~ce of issues to be h~gated in the proceeding was given 
to aN d~man~ in that adjud~a~on ~ w i n g  them the opportunity to par~dpate and binding 
them with the result. 

10RULES FOR PROCEEDINGS BEFORE THE SPECIAL MASTER § 15.00 (1991) (hereinafter 
"RULESO. 

11Further judid~ proceedings wiU be h~d in the event a de m~imb water fight owner 
de~res to sever or ~ansfer the ~ghL A severance or ~ansfer proceeding also involves 
adminis~afive procedures before DWR for permis~on to move a wa~r fight from the land to 
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These summary procedures are descffbed in more detail below. 
Because extensive nego~ations among the ~tigants have resulted in 
agreements on many of the characteristics for water ~gh~  involved in case 
No. W1-11-19, the following also desc~bes how these agreemen~ will be 
incorporated into the absCac~ for these ~ghts. 

B. Svecific Procedures for De Minimis Uses in this Case 

For the de minim~ water ~gh~ contained in the watershed file reports 
designated in this case No. W1-11-19, proposed water ~ghts abstracts will be 
prepared in accordance with the partial set~ement offered by the ~figan~; the 
findings of fact and condu~ons of law reached in th~ case; and, where 
necessary, the proposed water ~ght characteristics described in part VII. These 
proposed water ~ghts absCacts will be filed as a supplement to this d e ~ o n ,  
and subsequent proceedings wi~ be held as necessary.. 

C Specific Procedures for Other De Minim@ Uses in San Pedro River 
W ~ e ~ h e 4  

The following procedures will be used to desc~be the water right 
c h a r a c ~ s t c s  of other de minim~ uses in the San Pedro River wa~rshed. 

1. P ~ p ~ n  of Abs~a~s ~ Provosed Water R ~  

Abs~acts of proposed water fight will be prepared for a~ stockwate~ng 
use~ aH stockponds (regardless of size); and s~bsupp~ed re~denfial domestic 
righ~ in the San Pedro River watershed. These abs~acts will be prepared 
based on the findings of fact and con~u~ons of law reached in this case and 
the proposed water fight characteristics described in part VII of this decision. 

2. Incorvoration into Catalo~ of Provosed Water Ri¢hts 
- -  ~ ~ 

The abs~a~s of proposed water fight prepared according to s ~p  1, 
supra, will be incorpora~d into the Mas~r's catalog of proposed water fights 
for the San Pedro River w a t c h e d .  An earlier, partial catalog containing only 
these uses may be filed separately from the catalog for aH other uses in the 
San Pedro River w a t c h e d .  Generally, no o~ecfions to any of these uses will 
be resolved before the preparation of the absCac~ or thor  incorporation into 
the catalog of proposed water figh~. 

w ~ c h  it is appurtenant or to change the p u r p o ~  for w~ch  the wa~r  ~ used. ARIZ. REV. 
STA% ANN. § 45-172 (1994~ 
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3. O v v o ~ u n ~ v  to Review Ab~ra~s  Dufin~ Catalo~ Obiecfion 
~ ~ ~ ~ 

Period 

During the 60-day objec~on period on the catalog of proposed water 
flgh~, see RULES § 15.04, water users and other d~man t s  may examine the 
proposed absCac~ of water fight. They may also file permissible objec~ons to 
the catalog--that is, objections that do "not assert objections that reasonably 
could have been asserted during the o~ginal 180-day objec~on pe~od for that 
watershed . . .  HSR." Id. 

4. Lim~ed Resolution of Obiecfions 

After the 6~day  o~ecfion period on the c ~ o g  of proposed water 
r igh t ,  the Maser  will resolve o~ecfions to the o f l~n~  w a t c h e d  file repor~ 
or p e r m i s ~ e  objections to the c a ~ g  9 ~ y  ff ~ e  o~e~or  can show both of 
the ~ H o w ~  

(a) res~ufion of the o~ection will d e m o n s ~ a ~ y  p r o ~  or 
im~ove  the o~ec~r 's  own wa~r  fight; and 

res~u~on of the o~ection will p ro~de  relief that could 
otherwise not be obtained in a p o s i t i n g ,  d e c r e e  
enforcement p rocee~n~  ~2 

Such a showing may possibly be made if the objector has evidence that a fight 
described in the catalog has no legal basis or was not properly ~aimed in the 
adjudica~on, a ~ght  has been om~ted from the catalog, or ownership of a 
~ght has been improperly as~gned. Such a showing probably cannot be made 
by a senior user arguing that another users junior prioHty date is incorrect- 
the junior ~ght could be ca~ed in any evenL 

No objec~ons concerning quan~ty--whether flied against the o~ginal 
watershed file reports or against the catalog-will be resolved by the Master. 
The proceedings in this case have resulted in decisions based on the 
eviden~ary record concerning reasonable quan~fica~on methods for these 
uses. 

~ D ~ m ~ s ~  of All Other O~ect io~s  

Except as d e s c r i e d  in s~p  ~ no other o~ec~ons to de minim~ ~gh~ ,  
wh~her  filed to ~ e  o ~ n a l  wa~rshed ~ e  report or to the catalo~ will be 

~ o s t - f i ~ l  d ~ r ~  e~orceme~ ~eeding"  m~m ~ Me p r ~ u r ~  ~ be used by the 
court and DWR ~ e~o~e the ~o~s~ns of the fi~l d~r~. Whi~ ~e fi~l d~me ~ expec~d 
to speci~ many of these ~ o ~ o ~ ,  ex~ng enfor~me~ W ~ u r ~  are ~t  for~ ~ s ~  at 
AR~. REV. STAT. ANN. ~ 4~1~, -110 & -112 flW~. 
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heard or resolved before the filing of the Mas~r 's  final report for t he  
w a t c h e d .  The M ~ r  will ~commend that, upon entry of ~ e  fin~ decree, 
these ~ m ~ n g  o~ec~ons be d i s m ~ G  

& Posbde~ee A d m ~ ~ n  

De minim~ water righ~ incorpora~d into the final decree will be 
finally adjudica~d and administered ~ong  with aH other water rights 
de~rmined for the w a ~ h e d .  As previou~y discu~ed, howeveG the abi~ty 
of a senior appropriator to assert a p~offty call of any of these de m~im@ 
righ~ may Hk~y be unsucces~ul under the futi~ c~l doc¢in~ 

The Maser  will also recommend ~ the Superior Court that, p r ~ r  to 
applying to the Depa~ment of Water Resources for severance or transfer ~3 of 
an adjudica~d de minim~ wa~r  dgh~ a proceeding be held before the 
Superior Cou~ to determine the actu~ pfiofity da~  and quantity of the ~ght  
proposed to be ~ a n s ~ e d .  

Finally, many domes~c uses are served by we~s which may eventua~y 
be determined to be ou~ide the jur~diction of the courL For the momen~ ~1 
domestic wells will be adjudicated in a summary fashion. After the 
jurisdiction of lhe court is determined, individu~ we~ owners may request 
the court or Ma~er to deride that the~ we~s are not subje~ to adjudication or 
the court or M ase r  on thor  own motion may undertake proceedings to 
exclude these we~s ~om the final decree. 

These summary  procedures for de minim~ uses accompl~h the 
~atu tory  purposes of the general ~ream a~udication to "[d]etermine the 
extent and p~o~ty  da~ of and adjudica~ any interest in or ~ g h t  to use the 
water of the river sys~m and source . . . .  " ARIZ. REV. STAT. ANN. § 45-257 
(B)(1) (1994). These Hgh~ will be adjudica~d, incorpora~d into the final 
decre~ and represented by wa~r  fight abs~a~s describing essential features of 
the f igh t .  Du~ng posbdecree a d m i n ~ a t i o n ,  these ~gh~  can be enforced 
ag~nst  other wa~r  uses. They may ~so be the subje~ of enforcement actions 
al though such actions against de minim~ r igh~ are likely to prove 
impractic~. The adjudication remains comprehensive. 

K C o n d u s ~ n s  ~ Law 

Condu~on  of Law No. 29. The summary procedu~s  d e s c r i e d  in 
sections VI(C~I) to (6L sups ,  are appropfiate, ~ a s o n a ~  and necessary for 
the expeditious a~udicat ion of i n d i ~ d u ~  s tockwa~r in~ s tockpon~ and 

13See n. 11, supra. 
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domes~c uses found to be de m~im~.  When numerous de minim~ uses 
are presenL the application of summary adjud~a~on procedures is a 
necessary case management tool for making progress in the multi-decade 
gener~ sceam a~udication inv~ving thousands of parties and water ~gh~. 

Condu~on of Law No. 30, The rules for assigning proposed water 
right characteris~cs for individual stockwate~ng, stockpond, and domestic 
uses found to be de minim~, which rules are described in part VII, infra, are 
approp~ate, reasonabl~ and necessary for the expedi~ous adjudication of 
those de minim~ uses. 

Conclusion of Law No. 31. As a precondition for applying to the 
department for permission to sever or transfer a stockpond or self-supplied 
residential domestic right under section 45-172, ARIZ. REV. STAT. ANN., the 
owner must first request the adjudica~on court or the posbdecree Superior 
Court to adjudicate the actual quantity and p~o~ty date of the fight. 

~ I .  How W~L WATER ~GHT CHARACTEmS~CS BE DETERMINED? 

The Master proposes to complete expeditiou~y the adjudication of de 
minimis stockwate~ng, stockponds, and domes~c uses in the San Pedro 
River watershed. In doing so, he u~lizes the rules described in this part VII 
in order to establ~h the proposed water ~ght at~ibutes for these uses. After 
this decision is filed, these rules wi~ be used to create water ~ght abstracts for 
stockwatering, stockpond~ and domestic uses in the San Pedro River 
watershed. Spe~fically, abs~ac~ will be prepared for the fo~owing uses: 

• A~ s ~ c k w a ~ n g  uses, meaning the ins~eam w a ~ n g  of 
stock at unimproved or improved locations on a s~eam, 
cree~ sp~n~ or ~milar sur~ce source. 

All s~ckpond~ mea~ng those ponds or other artificial 
~c i l~e~ used sol~y for the wa~fing of stock or wild~fe, that 
~ d u ~  have a c a p a ~  of no more than (~  15 a~fL As 
the follow~g ~scus~on ~ c a ~  the method of quantify~g 
s~ckponds with ~ d u ~  capa~ties no more than (~  4 ac-ft 
(i.e., assigning a u~form v~umO differs from the method of 
quanfif~ng larger s~ckponds. 

• All domestic uses, as that term is defined in Conclu~on of 
Law No. 6, ~4 so long as they are supplied by the landowner or 

14Condu~on of Law No. 6 defin~ "dom~tc u~" ~ He u~  ~ pfiva~ly supplied wa~r 
by per~ns in a permane~ d w e l l ~  the wa~fing of p~s and farmyard a~mM~ and He 
irrigation ~ ~wns, ga~en~ and orchards on ~nd ad~i~ng the d w e ~ g .  
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occupant &om a well or sur~ce water source ("self-supplied") 
and provide water for a single ~mi ly  h o u s e h ~ d  and 
asso~a~d outdoor a c ~  on a~oining land not exceeding 
(~  0.2 a~es. R e m a ~ g  domestic uses wi~ be a ~ u ~ c a ~ d  
du~ng the norm~ course of the a~udica~om 

The rules to be used for specifying proposed water fight c h a r a ~ e r ~ c s  
are based in part on the d e a c o n s  made by the Spe~al Master in his 
Memorandum D e ~ o n ,  Findings of Fact, and Conclu~ons of Law for Group 
1 Cases Involving Stockpond~ Stockwateffng, and W~dlife Uses, In re 
Reporting of Divers~n Information & Other O ~ e ~ n ~  Spedal Conso~dated 
Case No. 6417-033-9005 (Apache County, Apr. 2~ 1994) (Little Colorado River 
adjudica~on). Li~le Colorado River adjudication determinations are 
certainly not binding in the G~a River adjudication. These determinations 
do provide a reasonable basis for fashioning proposed water  ~gh t  
characte~stics since they were reached a~er extensive b~efing and argument 
by the adverse par~es in that adjudication. Some of these rules may be 
deeded  differently in future San Pedro River cases when they are addressed 
on the m e ~ .  

The rules ~ r  quantif~ng these s~ckwa~Hng, s~ckpond, and domes~c 
uses, howeve~ result ~om deacons  based on the record in this case. 

Water right abs~ac~ w~l also be created for the stockwatefing, 
stockpond, and dome~ic uses specifically identified in this consolidated 
contested case. These abs~ac~ wi~ be prepared as a supplement to this 
d e ~ o n .  In most case~ the character~tics agreed to by the parties in their 
pre~ial statement will be used in the preparation of these abs~ac~. 

It may ~e impos~ble ~ comple~ abs~acts of w ~  right for all these de 
minim~ uses ~nce some are suppor~d by incomple~ s ~ m e n ~  of claimant 
or w a t c h e d  file repots .  In the event necessary information ~ ~cking or 
mi~ing,  ~ e  Sped~  Maser  may require the d ~ m a n ~  and objectors to submit 
suffi~ent ~f idavi~,  ~s t imon~ or other evidence upon which to d~ermine 
the m ~ n g  chara~edsti~.  

A. ~ a r ~ t i c s  ~ ~ ~ ~ d  

Unless unusu~  d ~ u m ~ a n c e s  wa~an~ the following characteristics 
and de~rminations w~l be made and set forth in the wa~r  fight abs~ac~ ~ r  
all abov~des~ibed stockpon~ stockwaterin~ and domestic uses: 

• ~ ~  ~ ~ n ~ b ~  

• Statement of claimant associated with proposed water r ight  
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• Basis of the water righ~ 

• Owner of the water figh~ 

• Benefid~ use (type of use); 

• Priofitydate; 

• Source of wate~ 

• Place of usG and 

• Quan~ty. 

The following optional charac~fistics will be included in a water fight 
abs~a~ for irrformafion~ purposes: 

• Landowner, ff different ~om water fight owne~ 

• Lessee n a m e  if different &om water fight owne~ 

• Lease numbe~ 

• Fadlity nam~ and 

• Lesse~s fight to r~mbu~ement  for improvemen~ fif any). 

These opf ion~ aRfbutes ,  however,  will be provided for in formaf ion~ 
purposes and will not be s u ~ e ~  to objection in the catalog of proposed water 
f igh~ or in exceptions to the Mas~r 's  f in~ report. 

B. P r o v o s e d  Water Ri~_ht N u m b e r  
- -  v 

A proposed water right number (PpWR No.) will be crea~d for each 
water fight to be included in the ca~log of proposed water f i gh t .  For each 
water right recommended for adjudication, the number will be prepared as 
follows: 

• 

Watershed file report  where the water use is described + 
abbreviation of the type of benefidal use + unique sefial number. 

For instance, the first proposed water fight for a par~cular landowner 
would be numbered as follows: 

PpWR No. 114-04-002-SP001. 
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The proposed water righL w ~ c h  will appear in the a b s c a ~ ,  may  be the 
same as the p o ~ n ~  water right (PWR) number ~ p o r ~ d  in the w ~ e r s h e d  
file r epo t .  

C R e q u k e m ~  of a S ~ m e n t  of ~ a i m ~ t  

In this portion of the water ~ght  abscacL the number of the s t a~men t  
of d ~ m a n t  m a s h e d  to the proposed water ~ght  will be ~sted. Sec~on 45- 
254(EL ARIZ. REV. STAT. ANN., requires that a ~a tement  of d ~ m a n t  be filed 
in the adjud~a~on.  The consequences of not doing so are a foff~ture  of the 
water use and the water ~ghL~5 

Even if no objection was filed to the o~ginal watershed file report,  a 
water  ~gh t  abstract  will not be prepared for a de minim~ use unless a 
statement of claimant has been filed and is matched to the water  use. If a 
statement of claimant is not matched to a water  use, the use will be ~sted in 
the "no water ~ght  awarded" section of the catalog of proposed water  ~ghts. 

D. Basis  of  Water Right  

The abstract  will also match the p o ~ n ~  wa te r  r ight  wi th  a 
prea~udicaf ion  filing or other legal basis for the use. The adjudication is a 
confirmation of va~d p r ~ e ~ s ~ n g  water ~gh~ .  ARIZ. REV. STAT. ANN. § 45- 
254(E) ("Any p o ~ n t i ~  d ~ m a n t . . ,  who f~ls to file a s ~ m e n t  of d ~ m a n t . . .  
sha~ be barred and e s~pped  from subsequently asser~ng any fight ~ o f o ~  
acquired upon the river s y s ~ m . . .  ;" empha~s  added).  Thu~ a water  ~gh t  
ab s~a~  will be ~ e a ~ d  ~ r  a de minim~ water use so ~ n g  as a proper  prefiling 
basis is established for the water ~ghL 

A non-exdu~ve  ~st of the possible legal bases for these f fgh~ includes: 

• P r ~  ~ d ~  de~ees,  ~.  § 4 5 ~ 5 ~ ( 1 ~  

• Filings pursuant  to the Water Righ~ Regis~afion A ~ ,  ~ .  §§ 
45-181 to-19~ 

15Sec~on 45-254(E), ARIZ. REV. STAT. ANN. (1994), states as foilow~ 

Any p o ~ n ~  d~mant properly served who fails to file a sta~rnent of 
d~mant in accordance with the requiremen~ of th~ artic~ sha~ be ba~ed 
and es~pped ~om subsequently asser~ng any ~ght there~fore acquired upon 
the fiver sys~m and souse and shaB ~ffe~ a~ ~gh~ to the. use of water in the 
~ver sys~m and souse therefore c~imed by him. 

See dso In re Yellowstone River, 832 P.2d 1210 (MonL 1992) (upholding forfeiture provi~on in 
general s~eam adjudica~on statute). 
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• E~ngs pursuant to the Sin&pond Re~s~afion AcL ~. §§ 45- 
271 to ~7@ 

• Certificates of water right issued under the Pubfic Water 
Code, ~. §§ 45-141 to -16~ and 

• Notices of appropriation. 

Even if no objection was filed to the original watershed file report, a 
water right abstract will not be prepared for a de minim~ use unless a 
preadjudication fi~ng or other legal basis is matched to the water use. If a 
preadjudica~on filing or other legal ba~s is not mashed  to a water use, the 
use wi~ be ~sted in the "no water fight awarded" sec~on of the catalog of 
proposed water rgh~.  

E O ~ e ~  

The name of the landowner as ~sted in the watershed file report will 
appear in the abstract to describe the ownership of these de minim@ uses. 

F. B c n ¢ f i ~  (Type oD U8¢ 

The information contained in the watershed file reports and the 
defin~ions set forth in Condu~ons of Law Nos. 1 through 6, supra, will be 
used to determine the benefidal (type oB use for each fghL 

G P f i o ~  Date 

The p f o r t y  dates for these uses will be determined by use of the 
apparent dates of first use as ~sted in the potent~ water fight section of the 
w a t c h e d  file report. If the w a ~ h e d  file repo~ ~ incomple~ or ambiguou~ 
then the p~ority date will be de~rmined in the following sequence: (1) the 
earliest date set forth in a judid~ decree or Water Righ~ Regis~aton Act 
filin~ or ~) the eaH~st date set forth in any other preadjud~aton filin~ 
adjudication filing, or other a d m ~ b l e  credible evidence. 

If the information is availa~e, the p f o r t y  date will be assigned as the 
day, month, and year. If the day is not avaflabl~ the priority date will be the 
last day of the month and the year. If neither a day nor month is provided, 
the p r o r t y  date will be last day of the year. 

H. Source of Wster 

Where the watershed file report indicates that surface water is used for 
a stockwatering, stockpond, or domestic use, the source of water will be 
described in the abstract as surface wate~ Where the watershed file report 
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indicates that underground water is being used, or the source is uncertain, the 
abstract will list the source as "not yet determined." 

Once the court or Ma~er is able to de~rmine  what underground water 
uses are su~ec t  to ad jud~a~on ,  the owner of a water  r ight  hav ing  
underground  water as the source may move the court or M a s e r  for a 
de~rmina~on  that the water use is not s u ~ e ~  to adjudica~on. The court or 
Master may on its own mo~on seek to identify those Hgh~ not s u ~ e ~  to 
a ~ u d ~ a ~ o n .  

L place of Use 

For s ~ c k w a ~ n g  uses, ~ e  ~ r m a t i o n  set ~ h  ~ the w ~ s h e d  file 
report  under  the "uses" sec~on will  be ut i l ized for de t e rmin ing  this 
chara~effs~c. The p~ce of use will be d e s c r i e d  ~ the q u a ~ e ~ q u a ~ e r  (1/4- 
1 / ~  sec~on in w ~ c h  the use occurs. In cases of two or more s~ckwate~ng  
uses within the same q u a r ~ r - q u a r ~ r  ~ c t i o ~  the ~ghts wiU be d e s ~ e d  to 
the nearest q u ~ t e r - q u a r t e r - q u a ~  s e ~ n  Q/4 -1 /4 -1 /~ .  

For stockponds, the informaEon set forth in the 'Yeservoi~' section of 
the watershed file repo~ will be utilized to provide the legal description for 
the place of use. The quarter-quarter (1/4-1/4) section in which the surface 
area of the stockpond extends will be ufi~zed for the legal description. In the 
case of two or more stockponds in the same quar te~quar ter  secEon, each 
stockpond wi~ be located to the nearest quarter-quarter-quarter (1/4-1/4-1/4) 
section. 

The in format ion  set forth in the "use loca~on" por t ion of the 
w a t c h e d  file repo~ will be used to describe the place of use for domestic 
uses. The q u a r ~ q u ~ r  ( 1 / ~ 1 / ~  secEon ~ w h ~ h  the domestic use occurs 
will be utilized ~ r  the legal des~ ipEo~  In the case of two or more domestic 
uses in the same quar te~qu~ter  ~ c E o ~  each domestic use wi~ be located to 
the nearest quarter-quarter-quoter ( 1 / ~ 1 / 4 - 1 / ~  section. 

Section V(D) of th~ decision has d~cussed the amount  of water used 
for s t o c k w a ~ n g  and domestic uses and the size and capadty  of stockponds 
in the San Pedro River w a ~ h e d .  Findings of fact have been made about the 
amount  of water used for these purposes. Since the quantity of these uses has 
been ~ g a ~ d  and derided on the record, the quantity set forth in the abs~a~s  
wiU be as descdbed in the Condu~ons  of Law Nos. 1~ 1~ 16, 1~ 1~ 2~ and 25, 
supra .  ~ 
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VIII. I~LEMENTING ~ ~ E S  AND ORD~S 

A. Refue led  Findings of Fact and ~onclu~ons of Law 

All requested findings of fact and conclusions of law, unless 
incorporated into this de~sion, are denied. 

B. P ~ p a r ~ n  of Abs~ac~ ~ r  this C o n t e n d  Case 

Subsequent to the filing of this memorandum ded~on,  the Special 
Maser will prepare and file proposed water ~gh~ absCac~ for all de minim~ 
uses iden~fied in the wa~rshed file repor~ that have been the subject of this 
Case No. W1-11q9. Prior to these absCac~ being incorporated into the catalog 
of proposed water rights, the Hfigan~ will be provided an opportunity to 
suggest the correc~on of m~takes in the proposed abstracts. These 
suggestions should not be reques~ for recon~deration of the basic rulings set 
forth in this d e ~ o n .  This opportunity to correct m~takes does not limit the 
right any Htigant may have to move for reconsideration of the basic deci~ons 
made herein. 

G Preparation of Abs~ac~ for Other De Minim@ Uses in the San Pedro 
River Watershed 

The Department of Water Resources is requested to assist the Special 
Master in the prepara~on of the abs~ac~ of proposed water right for the 
remaining de minim~ water ~gh~ in the San Pedro River watershed. The 
absCac~ will be prepared in conformity with the determina~ons set forth in 
this d e ~ o n .  

D. Further Proceedings 

1. AS necessary, the Special Master will conduct further 
proceedings in this Case No. W1-11-19 to address and resolve any remaining 
issues. 

2. In future hydrographic survey reports for the Gila River 
watershed~ the Department of Water Resources is reques~d to prepare 
abstracts of proposed water ~ght for all w~d~fe w a ~ n g ,  ~6 stockwate~ng, 
stockpond~ and s ~ s u p p ~ e d  re~denfi~ domes~c uses in each watershed. 
These abstracts should be prepared in conformance with the prin~ples 
established in this d e ~ o n .  These absCacts wi~ be a pa~ of the hydrographic 

16W~ti~ wildlife uses were not directly considered in this case, they are benefidal uses 
of water under A~zona hw. ARIZ. REV. STAT. ANN. § 45-151(A) fl994). The Maser bel~ves 
that wildlife wate~ng presents a ~tuafion ~m~ar to the wa~fing of ~ock and, for that 
reaso~ abs~acts should be prepared for these uses in the same manner. 
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survey report and may be objected to for the limited reasons set forth in 
sec~on VI(C)(4) of this decision (detailed instruc~ons will be set forth in the 
objection booklet served by the court at the commencement of the objection 
period). 

DATED t~s  14& day of N o v e m b i ~ i ~  -~ 
,L 

.J" 

Re o ~ n ~  of the ~ m ~ g  mafl~ ~is 14~ 
day of Novemb~ 1994 to t ~  Clerk of t ~  
M ~  Coun~ ~ r  ~ ~r fi~n~ ~ 
copes of t~  ~ m ~  ~ i ~ d  ~ ~ ~ r ~  
w ~  a p ~ a r  on ~ ~ u ~ p ~  ~ ~st 
for Case No. ~ 1 ~ 9  (Con~Hda~d) d a t ~  
March 11, 1994. ~ e m  is no ~ ~ ~ of 
t~s d~ume~. 
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