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he abortion right is generally discussed as a nepative

liberty, a righe of privacy, a right 1o be ler alone. This

conception of the right is consistent with cerwain
libertarian traditiens in feminism, bot it is also ar odds with orher
important aspects of feminist thought. Conveesations about the abor-
tion right rypically occur within a framework that is individualist, ang-
statist, and focused on the physiology of reproducrion—that is, on mat-
ters of sex, not gender. This mode of speaking abour the abordioen right
shates important features in common with the framework the Supreme
Courr adopted in Roe v. Wade.'

The abortion right is also sometimes discussed as an issue of equal-
ity for womnen, both in feminisr circles and in the community at large.
The Court’s opinion in Kee, however, is generally oblivious o such con-
cerns; indeed, Roe defines the abortion right in such a way as to make
it diffaicule to speak about in sex equality rerms. Recently, as judicial crit-
icism of Roehas mounted, a growing number of scholars have attempred
to reconceprualize the abortion right in a sex equality framework, devel-
oping arguments that draw upon diverse aspecrs of feminise legal and
social theory. This essay situates che emergent sex equality argument for
abortion rights in jurisprudenrial context and in an interdisciplinary
field.

In rhe years since Roewas decided, fermninist scholars have developed
a sophisticated body of theory exploring the social organization of
reproducrive relations. The firsr wave of social construction theory
demonstrated how much that was seemingly natural in reproduction
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was in fact the product of social relations legitimated as expressions of
nature (Eheenreich and Engfish 1978; Gordon 1974; Leavitr 1980;
O’Brien 1981; Rosaldo and Lamphere 1974). A second wave of social
construction theoty appearing in the 1980s began 1o explore the body
itself as a terrain of cultural signification and contestation {Jacohus,
Kelfer, and Shutdeworth 1990; Laqueur 1986, 1990; Mariin 1987;
Representations 1986). Much of rhis work has focused on aborrion.
Scholars have explored the history of abortion regulation and provided
a rich account of the sociology and iconography of abortion dispurtes,
past and present (Condit 1990; Luker 1984; Perchesky 1984, 1987;
Smith-Rosenberg 1985:217-44). These developments in social con-
struction theory, when combined with more recent work in ferninist
jurisprudence, ¢nable a varicty of new approaches o analyzing repro-
ductive regulation.

Since the mid-1980s a growing number of lawyers and legal acade-
mics have begun to analyze abortion restricttons in an equality frame-
work; these arguments are quite various in style, focus, and intellectual
tradicion {MacKinnon 1983a, 1987:93.102, 1991:1308-24; Law
1984; Ginsburg 1985; Tribe 1988:1353-5%; Olsen 1989:117-35;
Colker 1991; Sicgel 1992; Sunstein 1992:29-44, 1993:270-85; see
also Karst 1977:53-59; Regan 1979).% | will discuss the theoretical
basis of one such argument, developed in my article “Reasoning from
the Body: A Historical Perspecrive on Abordon Regulation and Ques-
vons of Equal Protection™ (Siegel 1992). The equality argument 1 pre-
sent in the following sections builds upon and coneributes wo social con-
steuction theory as it situates abordon-resuictve regulation in a new
jurisprudential framework.

Analyzing Abortion Restrictions as Gender Status Regulation

Legal and popular debate over abortion tends to focus on matters con-
cerning the physical relarions of reproduction. Bur, as feminist scholar-
ship in the humanides and social sciences demonstrares, the ways a
society regulates reproduction and the reasons it advances for doing so
are part of the seciaf relations of reproduction, This paradigm shift has
significant jurisprudential consequences. When abortion restrictions
are analyzed in sociohistworical perspecrive, it is possible o idendify con-
sticutionatly significant features of such laws otherwise obscured by the
nawuralistic framework in which courts now analyze them.

Amcrica’s criminal ahordon laws were firsr enacted in the ningreenrh
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century, the producr of a campaign led by the miedical profession, then
in its infancy. Doctors urged the enacemenr of laws criminalizing abor-
tion and contraceprion for a varicty of reasons. They argued rhar it was
important to prohibit aborrion and contraception in order to prorect
the unborn, to ensure thar married women performed their duties as
wives and morhers, and to preserve the echnic characrer of rhe nadion.
Obsterricians and gynecologists drew upon the discourse of their pro-
fession—-the discourse of reproductive physiology——to advance these
arguments against hirch control practices, thereby infusing social argu-
menrs for criminalizing birth control with the anthoriry of science.

Analyzing the record of the nineteenth-century criminalization
campaign reveals how social discourses concerning women's roles have
converged with physielogical discourses concerning women'’s bodies, as
ewo distinet but compatible ways of reasoning about women’s obliga-
tions as mothers. As I will show, the physiological discousses that cur-
rendy dominate the abortion debate have roots in the ninereenth-cen-
tury amiabortion campaign, where they were employed interchange-
ably with arguments emphasizing the need o enforce women's duties as
wives and mothers. Simply pur, in debares over abordon, issues we
habitually conceptualize in rerms of women's bodies in fact involve
questions concerning women'’s coles. An examinadon of the nine-
teenth-century criminalizarion carpaign rhus provides a new basis for
analyzing abottion-reserictive regulation, illuminaring its lineage and
function as gender-casee regulation,

The Nineteenth-Century Campaign to Criminalize Abortion

At the opening of the ninereenth cenrury, abortion in the United Seates
was governed by the common law; under chis regime, abortion was
allowed until “quickening,” the moment in gestation when women fiesi
perceive fetal movement, typically in the fourth oc fifth month of preg-
nancy {Mohr 1978:3-6}. By mid-cenrury, obsretricians and gynecolo-
gists of the newly founded American Medical Assoclation (AMA) had
inaugurated a campaign to criminalize abortion and orher methods of
birch control, which they underrook for reasons involving borh social
merality and professional starus (Siegel 1992:282-84; Smich-Rosen-
berg 1985:217-44). In response ro this campaign, a growing number
of stares prohibited aboreon induced before quickening—alrthough
many conditioned more severe criminal penalties upon proof of quick-
ening. During this same period, rany states banned contraceprives and
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abortifacienrs, as well as the distribution of information abour them;
federal legistation enacted in 1873, popularly kaown as the Comsrock
Act, classified information concerning contraception and ahordion as
obscene, and prohibited its circulation in the U.S. mails {Comstock
Act, ch. 258, 17 Stat. 598 (1873) [repealed 1909]; Siegel 1992:
314-15). To understand how the AMA persuaded social elires, who in
the early years of industrializarion were increasingly interesied in limir-
ing family size, to adopr laws criminalizing one of the most reliahle
methods of birth control of the era, it is necessary to examine the
diverse arguments doctors marshaled against the practice. The profes-
sion’s antiabottion arguments focused on the physiology of reproduc-
tion, the structure of the family, and the dynamics of population
growth.

Doctors’ Antiabortion Arguments The doctors who led the criminal-
ization campaign sought, firsr of all, to discredic the customaty and
commaon law concept of quickening. Considered from the standpoint
of medical science, the doctors argued, human development was con-
tinuous from the point of conception; therefore, quickening had no
special physiolegical significance. The docrors then soughr to use rhis
scientific critique of quickening to demonsrrate that life begins ar con-
ception, and thus that aborrion ar any point after conception was ran-
tamount to murdet.

As docrors sought 10 equare abortion with the murder of a boin pet-
son, however, they invested physiological facts with particular social
significance. Doctors observed that the embryo/ferus had rhe physio-
logical capacity to develop into a human being, and pointed to this
capacity for physical growth as evidence that the embryo was an
autonamons form of life. Doctors also cited the embryos physical sepa-
ration from the pregnant woman as evidence of its autonomy. Thus, Dr.
Jesse Boring argued:

[TThe fecundated ovum is nor only the embryonic man, already visal,
butitis, inan important sense, an independent, selfexisrent being, that
is having in trself the materials for development, being actually separated
from che mother, as well as from the facher, chough maintaining a con-
nexion in utero by the vacular arrangement repeatedly referred to: there
is, really, as has been fully demonstrated, no actual accachment of the
placenta 1o the urerus, {(Boring 1857:260)

Dr. Horatio Storer, leader of the criminalizadon campaign, contended
that the embryo/fetus was for all practical purposes outside of the
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womian hearing it——even going so fat as to compare the embryofferus
to a kangaroo gestating in its mothet’s abdominal pouch. As he
explained in his popular antiaboriion tracc Wy Not? A Baok for Fvery
Woman, “The fitst impregnation of the epg, whether in man or in kan-
garoo, is the birth of the offspring to life; its emergence into the outside
world fot a wholly separate existence is, fot one as for the other, bur an
accident in time” (Storer 1866:30-31; Storet and Heard 1868:10~11),
In cheir effort 1o demonstrate the autonomy of unbotn life, physicians
discussed the embryo’s capacity for growth as if it could be exercised
outside the womb; the doctors” arguments confused categories of rime
and space so that unborn life seemed to have scant wlation re the
woman bearing it.

Yer the doctors’ most powerful strategy for demonstrating the
autanomy of unborn life did not require confusing the facts of human
development; instead, doctors depicted the facts of human develop-
ment in a highly selective manner, emphasizing the physiological con-
tinuity of human life but omitring all reference o the physical and
social work of reptoduction women perform. De. Hugh Hodge teaced
the path of human maturation without once mentioning women’s tole
in reproduction when he invited his audience to imagine the Fertilized
ovum developing into the highest form of social life—a fully matured
man;

{Tlhe invisible product of conception is developed, grows, passes
through the embryonic and foetal stages of existence, appears as the
breathing and lovely infany, the active, imelligent boy, the studious
maoral youth, the adult man, rejoicing the plenitude of his corporeal
strength and intellectual powers, capable of moral and spirirual enjoy-
ments, and finally, in this world, as the aged man.

{(Hodge 1869:35, quoted in Smith-Rosenberg 1985:242)

To defend the claim that life begins at conception, nineteenth-cen-
tury physicians offered a “scientific” account of human development
that treated women'’s wle in reproducrion as a marter of minot conse-

the maternal/fecal relationship appeared only in debates about abor-
tion, jusr as it does roday. It was otherwise wholly at odds with the “sep-
arate spheres” cradition-—regularly controverted by medical and popu-
lar authotitics of the eta who emphasized that mothers had a unique
capacity to shape a childs development, during gestation and after
(Siegel 1992:292).
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When doctors criticized quickening, they depicted the reproductive
process in ways thar obscured women's role in gestating and nurturing
human life. Bur other argumenrs advanced against abortion and con-
traception emphasized women’s family role. Doctors repeatedly argued
that women had a duty ro hear children. Implicitly or explicitly, they
werte discussing married women. The AMA’s 1871 "Report on Crimi-
rial Aburdion” denounced the woman who sboreed 3 pregnancy: “She
becomes unmindful of the course marked our for her by Providence,
she overlooks the duties imposed on her by the marriage contract. She
yiclds to rhe pleasures—but shrinks from the pains and responsibilicies
of maternity” (O’ Donnell and Adee 1871:241). A woman’s duty
procreate was dictated by her anatomy, as the leader of the criminaliza-
tion campaign explained:

Were woman intended as a mere plaything, or for the gratification of her
own or her husband’y desires, there would have been aeed for her of nei-
ther uterus nor ovaries, nor would the prevention of their being used for
their clearly legitimate purpase have been attended by such tremendous
penalties as is in reality the case, {Storer 1 866:80-81)

It followed that a woman who shicked her duty to bear children com-
mitted “physiological sin” {Pomeroy 1888:97). In this compound con-
“cept of physiological sin, the profession translated religious, legal, and
customary norms of marital duty into therapeutic eoms. As doctots
repeatedly argued, abortion and contraception both threatened women’s
health (Siegel 1992:294-95, and nn_ 123, 125, 126). The only way that
a wife could ensure her health was to bear children, pregnancy being “a
normal physislogical condition, and often absolutely necessary o the
physical and moral health of woman” (Hale 1867:6n.).

By defining the obligations of marriage in medical terms, doctors
claimed special authority ra mediate berween a married woman and the
state, thereby appropriating 2 role the common law of marical starus
otherwise defived as a husband’s. The profession’s claim of experrise jus-
tified the so-called therapeutic exceprion to birth control laws that
vested in physicians authority (o determine whether cheir patients
might have legal access o abortion and contraception. In this way, a
woman was made legal ward of her physician; a woman's choices regard-
ing birth coneral were made subject t0 a man's consent, where no such
requirement exisred ar common law before.?

Just as dectors rranslated concepts of marital duty into physislogical
terms, they also analyzed marters of civic governance in reproductive
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paradigms, Another commonplace atgument against abortion com-
pared the birth rates of the white Anglo-Saxon middle class to that of
the European-immigrant and African-American lower classes. In such
arguments, the same docrors who condemnned abortion as “feticide”
condemnned abortion and contraception as a form of “race suicide”
{Colhoun 1919:225-54). Dr. Augustus Gardner dedicated a polemic
against masturbation, contraception, and abortion, entitted Conjuge!
Sins, “Ta the Reverend Clergy of the United States who by example and
instruction have the power to arrest the rapid extincrion of the Native
American People” (Gardrer 1870:9). Dr. H. 5. Pomeroy made the pre-
occupations of the criminalization campaign explicic when he
observed: “(1]t is coming to pass that our vorers—-and so out fawmak-
ers and tulers, indirectly, if not directly—come more and more from
the lowest class, because thar class is able and willing to have children,
while the so-called better classes seem not to be” (Pometoy 1888:39).
Horatio Storer, who led the campaign, was equally blunt in describing
the doctors’ concerns:

[TThe great tesrizories of the far Wese, just opening o civilization, and
the fertile savanmas of the South, now disinthralled and fitst made hab-
itable by fiecmen, offer homes For countless millions yer unborn. Shall
they be filled by our own children or by those of aliens? This is a ques-
tion thar our own women must answer; upon their Joins depends the
tuture destiny of the narion. {Seorer 1866:85)

As Storer made abundandy clear, political power resided in conttol
of those citizens who would bear citizens. The docrors’ physiclogical
arguments against abortion thus channeled wide-ranging social con-
cern inito the act of reproducrion itself. The claim that life begins at con-
ception was but one of many arguments that identified the reproduc-
tive process as the hasis of social life. Individually and collecrively, these
arguments suggested that regulating the physical act of reproduction
was necessary to ensure reproduction of the social order,

Antigbortion as Antifeminism The campaign against abortion and
contraception was quite specifically concerned with controlling the
conduct of women. TTis is apparent in many of the physiclogical argu-
ments the campaigh directed against birth control practices, but it was
also expressed in openly political terms. Physicians suggested thart
women's interest in controlling bicth was incited by feminise advocacy,
and depicted abortion and contraception as an expression of women’s
resistance to marital and marernal obligations (Smith-Rosenberg
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198%:21744). The same docrors who called aborrion feucide also
described the moral evils of abortdion in the following terms:

Woman's righes and woman's gphete are, as understood by the American
public, quite different From thar understond by us as Physicians, or as
Anatomists, or Physiologists.

“Womans rights” now are understood to be, dhar she should be a man,
and chat her physical srganism, which is consritured by Nature 16 bear
and rear offspring, should be Ieft i abeyance, and thar her ministrations
in the formation of character as mother should be abandoned for the
sterner rights of voring and law making. {Pallen 1869:205-6)

Ok, as another docior put it;

There are lecturerss “to ladies only” who profess o be acruared simply by
good-will woward rheir unforwnare sisters, who yet call woman's highest
and holiest privilege by the name of slavery, and a law ro prosect the fam-
tly from rhe firsr step toward extincrion, ryranny.

There ate apostles of woman’s rights who, in their well-meaning bur
misdirected efforts to arouse women o claim privileges now denisd
them, encourage their sisters to feel ashamed of the firsr and highest
right which is theirs by the very idea of their nature.

Thete are advocaies of education who seek 1o deter woman by false
pride, from performing the one dury she is perfecrly sure of being able ro
do bewter than a man! And there are those who teach thar rheir married
sisters may save time and viralicy for high and noble pursuits by “clect-
ing” how few children shall be born o them.  (Pomeroy 1888:95-96)

As these polemics suggest, doctors who opposed abortion and con-
traception were engaged in a wide-ranging debare with the feminise
movementr of the era. It was not feminist supporr for abertion righes
that drew the physicians’ ire; the ninereenth-cenrury woman’s rights
movement in fact condemned abortion, But the movement did seek
reproductive autonomy for wives, in the form of a demand for “volun-
tary motherhood”™ the claim that a married woman was entitled 10
refuse her husband’s sexual advances (Gordon 1976:108-11). To
understand how physicians and fominisss—who togethet opposed
abortion—were nevertheless engaged in far-ranging conflict about
abortion, it is necessary to consider their strikingly divergent views of
marriage.

When nineteenth-century Feminives demanded voluntary mother-
hood, they were attacking customary and common law concepts of
marriage (Siegel 1992:304-5}. Feminists demanding voluntary moth-
erhood hoped to secure for wives “self-ownership™ control ever their
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daily lives in macters of sexuality, reproduction, and work (ibid., 305-8§;
Siegel 1994:1103-7). Indeed, the movement’s ciiticisms of the legal
and customary structure of the martiage relationship were sufficiently
far-reaching, that, while the movement did net openly support ahot-
tion, many feminists of the era tacitly condoned abortion as an act of
self-defense under prevailing conditions of “forced motherhood”
{Siegel 1992:307).

By contrast, physicians used antiabortion arguments to sppose the
demands of the woman’s righss movement. Antiabortion arguments
explicidy and implicitly associared the pracrice of abortion with femi-
nist effouts to reform the Jaws and customs of marriage and o expand
womens patticipation in ¢he nation’s economic and poliical life, thus
investing abottion wirh explosive social significance. In short, dectors
urged legislators to criminalize abottion in ordet to presecve traditional
gender roles in maurers of sexualiry and motherhood, education and
work, and affairs of suffrage and stare.

Even this cursoty examination of the atguments advanced by the
nineteenth-century criminalizarion campaign reveals that oppositien to
abortion was powerfully shaped by judgments rooted in relations of
gender, race, ethniciry, and class. Theose whe sought to criminalize abor-
tion were interested in protecting unborn life; yer it is equally clear that
they viewed protecting the unborn as 2 means to control rebellious
middle-class women and teeming immigrant populations, and it s in
this conrext chat their judgments about the moraliry of abordon and
contraception must he understood. Concerns of gender, race, ethnicity,
and class were nor peripheral to this ethic, but were instead an integral
part of .

Criminalizing Birth Control: A New Mode of Regulating Gender Status
The campaign to criminalize birth conterol had significant effects on law,
inaugurating a method of regulating women's social status unknown at
common law. Restrictions on abottion and contraception were enacted
at a time when stare legislatures were Jiheralizing the marital stazus doc-
trines of the common law, modifying ancienr restrictions on wives’ con-
duct in an eflort to accommodate the needs of 2 market society and 1o
blunt criticisms of marriage advanced by advocates of woman suffrage
{Basch 1982; Siegel 1994).% I is illuminating ro consider the social pre-
occupations of the criminalization campaign against this backdrop. In
advancing their case for ctiminalizing birth control ptactices, physicians
offered the American public a new way of regulating wives’ conduct, one
that deviated in method and preoccupation from tradidonal dectrines of
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marriage and family law. Laws against abortion and contraceprion
enforced relations of social starus hy regulating the physical act of repro-
ducrion, in this tespece resembling antimiscegenarion laws and other
eugenics legislation adopted in the postbellum  period  {Siegel
1992:319-20). Just as antmiscegenation laws of the era played an
importane role in maintaining a particular regime of racial status, Laws
thar criminalized birth control played a crucial role in enforcing a par-
ricular regime of gender status. Consideted in tercospect, the criminal-
ization campaign can he understood as modernizing both the means of
regulating gender starus and the mode of its justification.

To appreciate the campaign’s role in transforming discourses of gen-
der srarus, it is helpful to examine the 1908 case of Muller v Oregon.”
Inn Muedler, the Supreme Courr upheld prorective lahor legislation regu-
laring women's employmenr and justified this resule on unprecedented
constitutional grounds. To explain why the state of Oregon could
restrict womnents freedom of contract as it could notr men's, the Court
pointed to women’s “physical steuctute,” invoking women’s bodies as
the basis for gender-differentiated regulation of women's conduce in a
fashion that no court of the early nineteench cenrury ever would. The
Coure understood that ir was discussing matters of gender status in 2
fashion that broke with the conventions of the common law. The Court
began its analysis in Mudler by nodng that Oregon had recently
reformed rhe common law to allow wives to form binding contracrs, yet
the Court ruled thar the state could impose new restrictions on women's
capacity 1o form employment coneracts, for reasons relating to their
reproducrive role:

Thoeugh limitatdons upon personal and coneractual righes may he
removed by legislation, there is that in her dispesition and habirs of life
which will operace against a full assertion of those rghts. . . .
| Woman's] physical structure and a proper discharge of hes marernal
funcrions—having in view nor merely her own health, bur the well-
being of the race—justify legislation 1o prorect het from rhe greed as
well as the passion of man. . . . Many words cannot make chis plainer.
The twa sexes differ in srructure of hody, in the luncrions 1o be per-
formed by cach. . . . This differeace justifies a difference in legislarion
and upholds thar which is designed 1o compensare for some of the bur-
dens which rest upon her. { Muller, 422-23)

In Mudler, the Conrt employed claims abour women's bodies to reach
a result thar some decades earlier it mighi have justified hy invoking the
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common law of marital status.® The campaign ro criminalize ahortion
did not supplant marical status law, nor did ir efiminate the use of mar-
riage concepts in explaining women’s social status. Instead it gave them
more “modern,” scientific sense. As the Muller opinion illustrates, the
campaign enabled the Court 1o repudiate traditional norms of gender
status and still find reasons for enforcing women's roles—reasons now
rooted in immurable facts of nature rather than transitory and con-
testable soctal norms.

Comparing the Abortion Debate, Past and Present

If one compares the contemporary abortion debate to the nineteenth-
century campaign, certain commonalities and differences are immedi-
ately apparenr. Arguments about human physiology continue to play
an importanc part in the zbortion controversy; yet today one does not
commaonly hear claims about women’s roles of the sort openly voiced in
the nineteenth century. In chis section, [ will examine the role of phys-
iclogical discourses in the contemporary abortion debate, demonstrar-
ing how they simuftaneously ohscure and facilicare gender-based rea-
soning about the equitics of reproductive regulation,

Today, secular arguments abour abortion are conducted in a medical
framework, just as they were in the nineteenth century. In face, one can
discern the legacy of the criminalization campaign in Roe itself. Roe rec-
ognizes that 2 woman has a privacy right to make decisions abour abor-
tion, and describes this right in medical rerms: it is a right to be exer-
cised under the guidance of a physician {(Ree, 153-63, 165-66). Roe
also allows the state to regulate a woman’s abortion decision, in order to
protect porendial life. The opinion deiives the state’s interest in protect-
ing potential life from a purely medical definision of pregnancy:

The pregnan woman cannor be isolated in her privacy. She carries an
embrvo, and lacer a fews, if one accepts the medical definition of the
developing young in the humare uterus. Sec Dordand's Medical Tius-
srated Dictionary, . .. The situation is therefore inherendy differene from
lall other privacy precedents). Ghid., 159}

Recognizing horh 2 womans right te make decisions abour ahoriion
and the state’s prerogative to regulare those decisions, Roe reconciles the
conflict by means of its trimester framework, with the strength of each
consritutional interest derermined by temporal progress of gestation

irself {ibid., 163).
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The medico-physiological reasoning thar supports Roe also undet-
girds secular arguments opposing the right Roe recognized. To take one
example, an editorial in the New York Post urged its readers to examine
a photo essay depicting the formation of a human heing, observing:

Here in graphic color is living, thrilling irrefutable proof thar within
hours of conception, a unique disrinctive human being has been formed.
The magazine says thar within 20 hours of concepiion, when the sperm
enters the ovum, “the resulr is a single nucleus that contains the entire
biological blueprint for 2 new individual, genertic informarion governing
everything from the length of the nose to the diseases that will be inher-
ited.” (Kerrison 1990:2})

The editorial asserts, without more, that these phorographs “virtually
render obsolere the whole abortion debate” (ibid., 2).

In debating the abortion question today, we reason within a physio-
togical framework thar abstracrs the conflict from the social context in
which judgments about abortion are formed and enforced. 1o under-
stand the reasons why women seck to have children ot to avoid having
them, as well as the rcasons why their choices are communally accept-
able or not, one has to examine the social relations of reproduction and
nor merely its physiclogy. Bur the naruralistic rherorics of the aborrion
debare derer this. As a consequence, we conceprualize the abortion
question as a question concerning women’s bodies, not women's roles.
Thar women are the object of abortion-restrictive regulation is consid-
ered to be a matter of physiological necessiry: women are where the
embryo/fetus #s. Indeed, as the New York Post editorial illustrates,
medico-physiological discourses often presenr the fetus as if it were an
autonomous form of life, depicring the process of human developmenr
as if it scarcely involved women ar all (Perchesky 1987). Thus, today, as
in the nineteenrth cenrury, anriahorrion argumenrs use narratives of
human genesis thar omir all reference to women’s work as mothers in
order to condemn women who seck to avoid becoming mothers. An
antiabortion pamphler observes, “[n]othing has been added to the fer-
rilized ovum you once were except nutrition” (Willke, n.d., quoted in
Olsen 1989:128), just as Horatio Storer once argued that the “total
independence” of the unborn could be discerned in rhe fact thar “irs
subsequent history after impregnation is merely one of developmenr, its
attachment merely for nurrition and shelter” {(Storer and Heard

1868:10-11).

While opponenrs of aborrion no longer make claims about women's .

roles of the sort that dominared rhe ninetcenth-cenrury campaign, gen-
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der-based judgments do continue to inform atguments fot tegulating
women’s reproductive conduct; today these judgments can be articulared
in the physiological modes of reasoning the campaign inaugurated. To
appreciate how gender-based judgments can be exptessed in physiolog-
ical terms, it is helpful to consider the Coutt’s teasoning in Roe. In Roe,
the Court held that the state has an interest in protecting potential life
that becomes compelling at the point of fetal viability, when this inter-
est is strong enough to support state action prohibiting abortion (Roe,
163); critics of Roe's trimester framework contend thar the state’s inter-
est in protecting potential life “exists thtoughout the pregnancy.™ This
proposition bears consideration. Considered in social rather than phys-
iological terms, the state’s “interest in protecting potential life” is a state
interest in compelling women who ate tesisting mothethood to bear
children. Of course, legislators would dispute this chatactetizatior- of
the state’s interest in regulating abortion. To do so, they would invoke
the discourse of reproductive physiology, that is, they would argue that
the state has no interest in the pregnant woman, save for the fact thar
she is where the embryo/ferus is. But this tejoinder does not aleer the
fact thar a state forbidding abortion ro protect potential life Js forcing
women who are resisting motherhood to bear childten. Should legisla-
tors protest that they wish to prohibit abortion ourt of concern for the
unborn and entertain no thoughts about the women on whom they
would impose motherhood, such a defense would reveal that the policy
was premised on gendered assumptions with deep rocts in the nine-
teenth-century campaign: that the embryo/fetus is somehow “outside”
women, like a kangaroo gestating in its mothet’s pouch—or that
women are little more than reproductive otgans. Altetnatively, if legis-
lators attempted to explain why they helieved they wete justified in
forcing a pregnant woman to hear a child, each of the putatively gen-
der-neutral explanations they might provide (e.g., consent, faulr) could
in turn be traced to a set of status-linked judgments about women.®

In short, claims abour abortion that focus on the physical relations
of reproduction often express judgments abourt abotrion rooted in the
social relations of reproduction. In Abortion and the Politics of Mother-
hood, Kristin Luker traces value judgments ahout protecting unborn life
ro value judgments about the structure of family life, contending that
“[t]he abortion debate is so passionate and hatd-fought because it is a
referendum on the place and meaning of mothethood” (Luker
1984:193). As Luker persuasively demonstrates, divergent modes of
reasoning about the unborn correlate with divergent modes of teason-
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ing about the nature of sexuality, work, and family commitments in
womens lives (ibid., 192-215}). Thus, while the separate spheres tradi-
tion no longer receives official public sancrion, the sex-role concepts it
fostered continue to play a crucial role in the abortion controversy, sup-
plying norms of sexual and maternal comportment for women that
inform public judgments about the proptiety of abortion. A 1990 poll
of Louisiana residents indicated that 89 percent favored providing
women access to abortion when pregnancy occurred because of rape or
incest, while 79 percent opposed abortion “when childbirth might
interrupt a woman’s careec” (J. Hill 1990}, The most widespread sup-
port for abortion depended on a judgment about the sexual relations in
which unborn life was conceived, and the most widespread opposition
to abortion reflected a judgmenr abour women’s pursuit of careet
opportuniries in conflict with rhe marternal role.

We can thus recharactetize the interest in regulating abortion. Those
who seek to protecr unborn life want to tegulate the conduct of women
who fail to act as good mothers should. Judgments about women's con-
ducr as morhers are expressed by those interested in protecting unborn
life outside the abottion context, as well. One commentartor surveying
a hospital ward of babies born to drug-dependenr women angrily
warned his readers that “[t]he sins of the mothets are apt to become the
butden of society for generations to come,” and then applauded a
female journalist and six other women who had volunteered to hold the
“damaged babies™ with the exhortation, “Good for Victotia. Good for
the women who cuddle babies” (Martinez 1991).

Yet this analysis remains incomplete. Certain forms of fetal-protec-
tive regulation are overwhelmingly direcred at pregnant wemen who
are poor, of color, and on public assistance (for example, forced surgi-
cal rrearment, or drug-related prosecutions and custody deprivations;
see Roberts 1991:1421 n. 6, 1432-36; Siegel 1992:335 n. 301). Clearly,
such regularion does not reflect gender-based judgments alone. As the
nineteenth-century criminalization campaign richly illustrates, judg-
ments abour women’s reproductive conduct may be intersectional in
characrer, reflecting concetns rooted in relations of gender, race, and
class. Public authorities may focus their regulatory efforts on poor
women of color because their lives diverge most sharply from the white,
middle-class norms that define “good” motherhood in this society (see
Fineman 1991b}. Or, as the history of the nincteenth-century crimi-
nalization campaign suggests, regulation nominally undertaken to pro-
tect the unborn may in fact be driven by antipathy to poor women of
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color and the children they might bear. Dorothy Roberts interprets the
ctiminal prosecution of pregnant drug-dependent women in just this
fashion. Roberts observes that criminal prosecutions provide no assis-
tance to children, while punishing poor wamen of color for reproduc-
ing; she analyzes the prosecurions in light of the history of sterilization
abuse in order to illustrare their underlying social logic (Roberts
1991:1442—44). The same analysis might be extended to other forms
of birth-deterring regulation, such as recent welfare reform proposals
that contemplate imposing “family-caps” on recipients of Aid to Fami-
lies with Dependent Children {AFDC) (see L. Williams 1992:72¢ and
n. 7, 736-41), or proposals that would make use of Norplant a condi-
tion for receipt of public assistance ot for receipt of reduced criminal
sentences (see Archur 1992; Hand 1993).

The injuries freal-protective tegulation inflicts on women are most
often justified as unfortunate incidents of a benign regulatory intention
to protect children. But the structure of the tegulation suggests othet-
wise. If one considers the means conventionally employed to protect
the unborn, one finds ample evidence that fetal-protective policies do
in facr teflect judgments about women, as well as the unborn life they
bear. For example, a state criminalizing abortion to protect the unborn
could nonetheless assist the women on whom it would impose moth-
ethood. Why, then, is it that antiabortion laws do not assist ptegnant
women in coping with the social consequences of gestating and raising
a child? Would every jurisdiction intetested in prohibiting abortion do
so if it were obliged to make women whole for the costs of bearing and
raising a child? Do jurisdictions that wish to prohibit abortion employ
all available noncoercive means to promote the welfare of unborn life,
assisting those women who do want to hecome mothers so that they are
bear and rear healthy children?

The same analysis of tegulatory means can be extended to fetal-pro-
tective policies outside the abortion conrext. As evidence accumulates
that roxins injurious to the unborn can be transmirced through men as
well as women, is ir likely that employers will decide to prohibit fertile
men from working in substantial sectors of the industrial workforce?
Would this society so readily contemplate criminal prosecution, “pro-
tective incatceration,” or custody deprivation as responses to maternal
addicrion if the policies were to be applied to privileged women rather
than the poor? An analysis of the means this sociery employs to protect
the unhorn reveals that feral-protective policies reflect judgments
rooted in relations of gender, race, and class, whose normative sense can
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be elucidated by cxamining status concerns expressed in the nine-
reenth-century campaign.

Analyzing reproductive regulation in historical perspective thus yields
several critical insights thar might be used in studying the regulation
from a variety of disciplinary perspecrives:

1. In the abortion debate, the discourse of reproductive physiology functions
as a discourse of gender status. The ways in which the nineteenth-century
medical profession addressed the aborrion question still shape the way it is
analyzed today, in legal and popular fora. Modes of describing the matet-
nal/fetal relation and the process of human development that would scem
to be purely empirical are in fact specific to the abortion debate; they have
a rherorical history and 2 conceptual bias consistent with this hisrory.
These rherorics of the body are part of a discourse of gender status, long
used to justify regulating women's reproducrive conduct. Consequently, in
contemporary debates about aborrion, gendered judgments can be arricu-
tared in the physiological discourses the nineteenth-century campaign
inaugurared. (The “state’s interest in protecting potential life” is an expres-
sion of this discursive tradition; the Court’s reasoning in Roe unfolds
wirhin, and not againsr, the logic of the criminalization campaign.)

2. Laws criminalizing abortion and contraception compel motherhood,
and from an historical perspective can be understood as a form of gender
status regulation. In the nineteenth century, the criminalization of abor-
tion and conrraception was advocated as a method of ensuring that
women performed their duties as wives and mothers. Laws criminaliz-
ing birth control enacred in this period can be understood as a new
form of gender starus regulation, adopred in an era in which the older
common law regime of marital status was under feminist atrack and
undergoing liberalization. Today, as in the past, public interest in regu-
lzring women'’s reproducrive conduct has grown as older forms of patri-
archal regularion have dectined in legitimacy. Now, as then, new forms
of reproductive regulation are justified with reference to “facts of
nature” rather than to relations of social status, a justificatory stance
necessitated b, the waning legitimacy of overtly patriarchal discourses
and the enshrinemenr of 2 “genderless” citizen subject. (With the

appearance of modern equal protection docrrines forbidding discrimi-
narion on the basis of sex, arguments grounded in reproductive physi-
ology consritute one of the strongest constiturional rationales for class-
based regulation of women’s conduct.?)

3. The nineteenth-century campaign to criminalize birth control was
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shaped by concerns of gender, race, and class—notwithstanding the appar-
ent universality of its physiological polemics; the same is true of contempo-
rary interest in reproductive regulation. In the nineteenth century, the
“native” American middle class responded to the populationist “thteat”
posed by immigrant and African-American families by regularing the
teproductive conduct of its own women. Today, with the growth of the
state apparatus, reproductive regulation has multiplied and diversified
in form. While all modes of fetal-ptotective tegulation are aimed at
women, such regulation may vaty in class and race salience. An inte-
grated approach to analyzing reptoductive regulation will attempt to
ascertain the gender, tace, and class salience of such tegulation, whethet
hirth-compelling ot bitth-deterting in form.

4. All regulation directed at women’s reproductive conduct reflects judg-
ments about women and the children they might bear; to determine whether
such regulation is animated by benign judgments, judgments infected by gen-
der, class, or racial bias, or some amalgam of both, it is necessary to analyze the
structure of the regulation in light of the social, as well as physical, relations of
reproduction—an inquiry that should include an examination of the histori-
cal lineage or antecedents of the practice. Reproductive regulation has served
to enforce or maintain caste relations in rimes past. For this teason, exam-
ining past regulatory practices can illuminare racit forms of bias structur-
ing present regulatory practices; Mary Becker and Dorothy Roberts have
recently demonstrated how such historical analysis can be used to illumi-
nate the status logic of fetal-protective regulation that restricts women's
employment and thar criminalizes women’s use of drugs during pregnancy
{Becker 1986; Roberts 1991). Thus, in attempting to determine whether
contemporary regulatory practices are benign or biased in motivation, jus-
tification, and/or structure, it is helpful to consult the history of repro-
ductive regulation, Such an historical inquiry might consider: the regula-
tion of abottion and contraception; antimiscegenation laws; the cugenics
and sterilization movements; laws governing adoption, custody, and othet
aspects of family structute; welfare laws; and diverse modes of regulating
womens labor force participation, including restrictions on the employ-
ment of married women and sex-based protective labot legislation.

The Legal Context: Developments in Feminist Jurisprudence
Since Roe

The foregoing analysis of abortion restrictions draws upon and con-
tributes to social construction theory—the body of feminist theory
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exploring the social organization of reproducrive relations. Bur this
method of analyzing reproductive regulation shares livde in common
with the framework the Supreme Court employs in interpreting the
Constitution. To appreciate the distance between the critical premises
of social construction theoty and the interpretive assumptions of the
Court, a brief examination of constitutional docerine is required.

This section reviews privacy and equal protection doctrine concern-
ing the regulation of women’s teproductive conduct. It then demon-
strares how feminists have challenged equal protecrion doctrine in the
years since Kpe, Feminist jurisprudence now offers an alternative con-
stirurional framework for analyzing restrictions on abortion—one that
can draw on social construction theory in ways the prevailing constire-
tional framework does not.

In Rer v Wade, the Supreme Courr held thar che right to privacy pro-
tects womens decisions about abortion; at che same time, the Court
recognized the states interese in regulating such decisions. Roe explains
women’s right to choose abortion and the state’s right to regulace that
choice with reference to the physiology of gestation (Roe, 163). Women
have the liberty to control matters of bodily integrity and medical care;
and the stace has the pretogative to regulate matters affecting the gene-
sis and physical development of future citizens {“the state’s inrerest in
potential life”). Roe reconciles the conflice between individual righe and
state regulatory prerogative in a “trimester framework” providing chat a
womans privacy intetest in making the abottion decision wanes over
the course of gestation, while the stare’s interest in regulating the deci-
sion gtows.

Roe protected women's right to make the abortion decision as a right
of privacy not equality. In fact, when Ree was decided in 1973, the
Court bad not yer interprered the equal protecrion clause to require
government adherence to principles of sex equality. As important, Roe
could not be easily incotporated into the constitutional sex discrimina-
tion cradition that would develop shortly thereafrer. The modern equal
protection tradition defines equality as a relation of similaricy and dis-
crimination as an ilegitimate act of differentiation (Tussman and ren-
Broek 1949:344).'"" Roe, however, amalyzed abordion restricions in
physiological terms. Considered from a physiological standpoint, no
roan is similarly situated to the pregnant woman facing abortion restric-
tions; hence, state action restricting a woman’s abortion choices does
not seem to present a problem of sex disceimination.

In the mid-1970s, shordy after Rae was decided, the Courr began ro
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apply the equal protection clause to questons of sex discrimination. In
a series of precedent-setting decisions. the Courr declared thar it would
scrutinize sex-based regulation closely and invalidate the legistation if it
was premised on “old notions of role typing” or other vestiges of the
separate spheres tradition'! (such as the assumption that women are
“child-rearers™'? or the assumption that “the ferale [is] destined solely
for the home and the rearing of the family”*?). But the Court refused
to analyze legislation regularing women’s reproductive role similarly. In
Geduldig v. Aeillo,'" the Coure ruled that a law governing pregnancy
was nor sex-based state action for purposes of equal protection doctrine,
and thus did not warrant heigheened constirutional scrutiny; on other
occasions, the Court observed that the reality of reproductive differ-
ences berween the sexes justified their differential regulatory treat-
mene.'?

While feminists protested the Geduldigdecision, few were concerned
about its implications for che abortion right. Initially, at least, neither
fegal academics nor litigators were intereseed in translating the abortion
right into a sex equality framework. Feminist activists had e incen-
tive to question Roe when che opinion represented an enormous victory
for the movement—in result, if not in reasoning. In addition, so long
as the movemenr was stll seeking ratificarion of the Equal Righis
Amendment, Rods silence abour issues of sex equality had ceraain
advantages, serving o isolate rwo controversial items on the feminise
agenda {Law 1984:985 nn. 114-15, 966-87). Finally, ic is not clear
that in this period feminist Jawyers had the critical tools necessary o
transtate Roe into an equality framework.

During the 1970s feminist legal theory substantially adhered to the
comparative logic of the constiturional tradition. Advacates devoted
their effors o demonstrating the similaricy of the sexes (Law
1984:975-82), even in those circumstances where 1t was necessary ro
deal with questions concerning pregnancy. For example, when the
Court applied its reasoning in Geduldig to the nation’s civil rights laws,
holding in General Electric Co. v. Gilbert'® thar employmenc discrimi-
narion on the basis of pregnancy was not discrimination on the basis of
sex, feminists sought o reverse the decision by amending Tide V1T of
the Civil Rights Acr of 1964'7 in accordance with principles of compa-
rable rreatment. The feminist lawyers who supported che Pregnancy
Discrimination Amendment of 1978'% argued thar it was possible to
identify cerrain forms of discriminatory bias by comparing the treat-
ment of the pregnant erployee 1o others similarly situated in their abil-
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ity to work (W. Williams 1984-85:351-56). This model of functional
comparability provided a standard that could protect pregnant employ-
ces from overtly exclusionary treatment in the workplace.'” Bur hecause
this standard of comparable treatment defined equaliry and discrimi-
nation in such a way as ro obscure rhe distincrive physical and social
charactetistics of pregnancy,®® it had little to say about protecting
womens decistons concerning abartion.

By the 1980s Roe was engulfed in legal and political controversy, and
the decision appeared increasingly vulnerable to reversal. An adminis-
tration openly hostile to Roe was elected, and announced its commit-
ment to select Supreme Court justices from the growing body of jutists
and scholars who questioned the constitutional basts of the privacy
right on which Roe rested (Tribe 1990:17-21). As jurisprudential criti-
cism of the Roe decision mounted, legal academics began to explore
alternative constitutional foundations fot the aborrion right.

Duting this same period rhete wete developments in feminist
jurisprudence that facilitated a new conceptualization of the abortion
right. A number of feminisr legal scholars began to repudiate equality
theory focused on issues of similarity and difference and to argue for
an inquiry focused on issues of hierarchy and suhordination (MacKin-
non 1979; West 1990:57-62). This approach removed a crucial stum-
bling block ro analyzing abortion in a sex equality framework. No
longer was it necessary to demonstrat= sex discrimination by com par-
ing the rreatment of women to a group of similacly situared men;
instead, as Catharine MacKinnon argued, it was enough ro show that
“the policy or practice in question integrally contributes to the main-
tenance of an underclass or a deprived position hecause of gender sta-
tus” (MacKinnon 1979:117). Indeed. as MacKinnon conceptualized
the problem of inequality, gender-differentiated practices such as
rape, pornography, and ahortien-restricrive regulation played a cen-
tral role in women's subordination (MacKinnon 1983a; 1983b:646-55;
1987:40—45). This paradigm shift facilitated equal protection chal-
lenges to abortion restrictions. For example, in 1984 Sylvia Law drew
on MacKinnons work in one of the first major articles to explote the
abortion right in a sex equaliry framework, “Rethinking Sex and the
Constitution.” Law argued that because women’s capaciry to bear chil-
dren represented a real and significant biological difference between
the sexes, reproductive regulation should be evaluated under an anti-

subordination framework; at the same time, she contended that the
traditiona! comparative treatment approach to equal protection analysis
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should be retained for all other forms of sex-based regulartion

(1984:1007-13).

From Privacy to Equality: Analyzing Abortion Restrictions as
Caste Regulation

A growing number of constitutional scholars now defend the abortion
right on sex equality grounds. This section will briefly consider the new
sex equality arguments for abortion, and then analyze their judicial
reception to date.

Sex Equality Arguments for the Abortion Right

As it is currently interpreted, the equal protection clause imposes virtu-
ally no testraints on state regulation of women’s reproducrive lives.
Together, the Court’s physiological view of reptoduction and its com-
parative undetstanding of equality present formidable obstacles to
equal protection analysis of aborrion restrictions. Yet, analyzed in his-
toricat perspective, it is clear thar restrictions on abortion are deeply at
odds with the values and commitments informing the constirurional
guarantee of equal protection. As our analysis of the nineteenth-century
criminalization campaign reveals, laws restricting abortion do not just
regulate women's bodies; they regulate women'’s roles. Because abortion
restrictions can enforce caste or status relarions, such laws implicate
constitutional guarantees of equality as well as privacy.

While the Court often reasons comparatively in interpreting the
equal protection clause of the fourteenth amendment, it has also drawn
upon a cluster of concepts associated with social sratus or casre.?! As
Kennetli Karst observes: “[T]he equality thar matters in our Supreme
Court is not the simple abstraction that likes should be treated alike.
... The equal citizenship principle that is the core of the fourteenth
amendment . . . is presumptively viotated when the organized society
treats someone as an inferior, as part of a dependent caste, or as a non-
participant” (Karst 1983:248; sce also Karsr 1977:48; Lawrence
1990:439).22 Other scholars have employed the concepr of caste ro crit-
icize the Court’s inrerpretation of rhe equal protection clause as exces-
sively formalist. Cass Sunstein argues thar “understanding . . . the equal
protection principle as an attack on irrational differentiation—treating
likes differently—has been a large mistake for constitutional law, which
might instead have undersrood rhe principle as an arrack on caste legis-
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lation. This understanding draws firm support from history” (Sunstein
1992:39 n. 143). Commentators who would replace the “equal treat-
ment principle” with a mediating principle focused on issues of group
suhordination also invoke conceprs associared with caste to describe the
practices prohibited by the fourteenth amendient (Fiss 1976:157;
MacKinnon 1979:117; Trihe 1988:1520},%%

As this paper demonstrates, restrictions on abortion are readily 2na-
fyzed as a form of caste regulation. In the ninetcenth century, restricrions
on abortion and contraceprion were enacted for the explicit purpase of
forcing marriecd women 1o bear children, Abortion restrictions were used
1o enforce the gender status norms of the separare spheres rradition; they
perform a similar function today. Today. no less than in the past, estric-
tions on abortion force women 10 assume the status and perform the
work of motherhcod (Siegel 1992:371-77). Such restrictions do not
merely inflict status-based injuries on women; chey reflect scaws-based
judgments abour women, While the gendered judgments informing
ahortion restrictions are often obscured by the physiological discourses
employed to justify che regulation, it is possihle 10 see how gendered
judgments shape the regulation by considering its justifications and
scructure in light of its social history (ihid., 359-68). For these reasons,
the history of abortion-restrictive regulation calls into question its legit-
imacy under prevailing equal protection jurisprudence, which specifi-
cally condemns regulation of women’s conduct rooted in acchaic gender-
hased judgments about women's roles.2* At the same time, because an
historical analysis of abortion-restrictive regulacion reveals its lineage
and function as gender-caste regulation, this approach renders the regu-
lation more amenable 1o review within the antisubordination frame-
work proposed by critics of prevailing equal protection law.

An increasing number of schofars have advanced equal prorection
arguments against abortion restrictions, While these equality argu-
ments do not specifically invoke the histary of criminal abortion laws
or analyze the regulation in a caste framework, they do emphasize thar
aborrion restrictions are (1) a form of class legislation chat (2} refleces
status-hased judgments ahout women and (3} infliess starus-based
injuries on women, The new equal protection arguments poine our
that:

V. Abortian restrictions single out women for an especially burdensome
and invasive form of public regulation {Law 1984:1015; Tribe
1988:1353-54; MacKinnon 1991:1321: Regan 1979:1623; Sicgel
1992:354; Sunstein 1992:32-33).
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2. Abortion restrictions are gender-biased in justification and structure,
reflecting diverse forms of status-based reasoning about women’ roles.
When justifications fot shortion restrictions are considered in a larger
social contexe, i appears that they rest on a distinctive set of judpments
about the unborn, nor consistently expressed in other social settings
and often controverted by other social pracrices (Tribe 1988:1354;
Olsen 198%:126-30; Siegel 1992:318 n. 236, 365-606). The regulacions
are selective, imposing a duty of lifesaving on pregnant women not oth-
erwise imposed on citizens or family membhers who have the capacity to
save the life of another (Olsen 1989:129-30; Regan 1979; Siegel
1992:335-47, 366, Sunsiem 1992:33-36}. The selectivity of the com-
pulsion is rarely nored because women are expected to perform rhe
work of motherhood, and this role expectation makes reasonable, or
invisible, the impositions of forced motherhood. Thus, in justification
and structure, abortion restrictions reflect stereotypical assumptions
about women's roles (Tiibe 1988:1354; MacKinnon 1991:1320-21;
Siegel 1992:361-68; Sunstein 1992:36-37).

3. Restrictions on abortion injure wamen by compelling motherhood,
Jorcing wamen to assume u yole and to perform work that has long been used
to subordinate them as a clas. The injuries inflicted on women by abor-
tion restrictions arc nor atrribucahle to nature, bur instead reflect insti-
tutional practices of the society that would force women ro bear children
{(MacKinnon 1991:1311-13; Siegel 1992:372-77). Because abortion-
restrictive regulation coerces women to perform the work of mother-
hood without altering the conditions thar continue ro make such work
a principal cause of their subordinate social sratus, it is a form of status-
reinforcing stare acdon thar offends constitutional guarantees of equal
pratection (MacKinnon 1991:{319-21: Siegel 1992:377-79;,

4. Too aoften, legal restrictions on abortion do not save feral lives but
instead subject women, especially poor women, to unsafe, life-threatening
medical procedures (Olsen 1989:132; Sunstein 1992:37-39; of. Tribe
1988:1353 and n. 111). [f the state is genuinely interesred in promor-
ing the welfare of the unborn, ir can and should do so by means that
support women in the work of bearing and rearing children (MacKin-
non 1991:1318-19; Siegel 1992:345-47, 380-81).

Judicial Reception of the Sex Equality Argument

In the years since Roe the Court has grown wo better appreciate the gen-
dered character of the ahorion conflict. In parr this is because the
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Court has acquited experience intetpteting the federal law prohibiting
pregnancy discrimination in employment {Pregnancy Discrimination
Act, 42 ULS.C. §2000¢lk] [1993]).25 Bur the Court’s understanding of
the abortion conflicr has also been shaped by sex equaliry argumenus for
the abortion righ.

Ins its most recent pronouncement on the aborrion right, Plarined
Larenthond of Southeasters Penmisylvania v. Casey.?® the Courr upheld
waiting-pericd restrictions on aborrion, insisting that the stace has the
power ta protect the sancrity of human life by requiring women who
seek abortions to medirare on the consequences of their acr. Bur it also
reafficmed women's privacy right, under Roe, to abort such pregnancies
after due deliberation. In the Casey opinion, the Court identified con-
stitutional reasans for protecting this ptivacy right not discussed in Roe,
The Court observed that the state was obliged to respect a pregnant
woman's decisions about abortion because her “suffering is too intimate
and petsonal for the State to insist . . . upon its own vision of the
womman’s role, however dominant that vision has been in the course of
our history and our culture, The destiny of the woman must be shaped
to a large extent on her own conception of her spititual im peratives and
her place in sociery” (Clasey, 2807). In short, the Courr ruled that laws
prohibiting abortion offend the Constitution because they use the
power of the state to impose traditional sex roles on women.

For similar reasons, the Court struck down a provision of the Penn-
sylvania statute requiring a married woman to notify her husband
before obtaining an abortion. The Court was concerned thar, in con-
flict-ridden marriages, forcing women to inform their husbands about
an abortion might deter them from “procuring an abortion as surely a5
if the Commonwealth had ourlawed abortion in all cases” {ibid., 2829),
and it ruled that the state lacked aurhority to constrain women's choices
this way. But the Court also condemned the spousal notice rule asa tra-
ditional form of gender-status regulacion. The notice requiremnent
“givels] to a man the kind of dominion over his wife thar parents exer-
cise over their children” (ibid., 2831) and thus reflects a “common-law
understanding of a woman's tole within the family,” harkening back to
a time when “a woman had no legal existence separate from her hus-
band, who was regarded as her head and representative in the social

state” (ibid., 283031, quoting Braduwell v Hlineis, 16 Wall. 130, 141
[1873] [Bradley, ].. concureing]). “These views,” the Court ohserved,
“are no longer consistent with our understanding of the family, the
individual, or the Constitudon” Gihid., 2831),
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Justice Blackmun, who authoted Roe, endorsed the gender-con-
scious reasoning of the Casey decision and drew upon it to advance che
argument thar restrictions on abortion offend constitutional guarantees
of equality as well as privacy. In this equality atgument, Justice Black-
mun emphasized thar abottion restrictions are gendet-biased in impe-
tus and impact. When the state reserices abortion, it exacts the work of
mortherhood from women without compensating theit labor because i
assumes that it is women's “natutal” duty to performn such labor:

The State does not compensate women for eheir services; instead, it
assumes that they owe this duty as 3 marter of course. This assump-
tion-that women gan simply be forced 16 accepe the “ratural” status
and incidents of motherhood-—appears to rest upon a conception of
womer's role thar has wiggered the protection of the Equal Protection
Clause. tibid., 2847; aitations and foomore omitted)

Restrictions on abottion do not stem solely from a desire to protect the
anborn; they reflect—and enforce—judgments about women’s roles.
While the abortion controversy is rypically discussed as a conflict
berween an individuat's freedom of choice and the communiry’s inter-
est in protecting unborn life, Justice Blackmun's opinion refrarnes the
conflict, The community’s decision to intervene in women's lives is no
longer presumptively benign; its decision o compel motherhood is pre-
sumprively suspect, one more instance of the sex-role restrictions
impuosed on women throughour American history,

While Justice Blackmun has recently retired from the Courr, Justice
Ruth Bader Ginsburg, who has recently joined the Court, shares the
view that restrictions on ahortion may violate constivurional guarancees
of sex equality (Ginsburg 1985:1992}). The Court as a whele is by no
means teady to embrace the view that reserictions on shortion violate
guatantecs of equal protection;?” but its opinion in Casey makes clear,
as Roe did nor, thac “[t}he ability of women to participate equally in the
economic and social life of the Nation has been facilitated by their abil-
ity to control their reproductive lives” { Casey, 2809).

What the Equality Argument Huminates: Advancages
of Analyzing Abortion Restrictions as Caste- or Status-
Enforcing State Action

There are sevetal advantages to analyzing abortion restrictions as caste-
or status-enforcing state action. First, as this paper illustrates, the frame-
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work creares a hermeneutic of suspicion: historical analysis can be com-
bined with conventional methods of demonstracing discriminatory
hias, to show that gender-, race-, and class-based judgments may ani-
mare or structure abortion restrictions—and so call into question the
“benign” justifications conventionally offeted for fetal-protective regu-
larion. As Casey illustrates, the Court will oppose abortion restrictions
when it believes they are gender biased in impetus or impact, even if the
Court is not ready to adopt the equal protection clause as the consriru-
tional basis for protecting the abortion right.

Second, rhe caste framework offers a basis for discriminating
berween subordinating and emancipating forms of state intervention
in women's reproductive lives. Because the inquiry focuses attention
on the normative premises of reproductive regulation and its pracri-
cal impact on women’s lives, it supplies a framework that reconciles
feminist objections to state involvement in mattets of reproducrion
with feminist demands for state involvement in matters of reproduc-
tion.

Third, the caste framewortk is useful because it shifts the focus of
critical inquiry from the physical to the social telations of reproduc-
rion—from the maternal/fetal relation to the network of social rela-
rions in which women conceive, gestare, and raise children. In dis-
tince bur related ways, this paradigm shift is important for purposes
of legal argumentation and political coalition-building. Focusing
analysis on the social conditions of motherhood reveals how discrim-
inarory bias can infect reproductive regulation; chis exercise in turn
demonstrates thae this society’s professed concern for the welfare of
furure generations is pervasively contradicted hy the manner in which
it treats children and the women who raise them. Thus, the very
analysis that reveals discriminatory hias in abortion restrictions and
orher forms of fetal-protective regulation simultaneously advances an
argument that this society needs to reform the social conditions of
motherhood if it in fact inrends ro promote the welfare of future gen-
erations. In this way, objections to coeccive interventions in women's
reproductive lives lead 1o demands for supportive intervention in
women’s reproductive [ives, so thac legislative support for the Free-
dom of Choice Act,?® adequate child care, the Family and Medical
Leave Act,” and supplemental nutrition programs® ace tied together,
as they are not under a privacy analysis. When the abortion question
is reconfigured in rhis fashion, it is possible to argue for ahorrion
rights without seeming to oppose motherhood; the charge thar
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women seeking abortions devalue children and the work of raising
them can be turned on irs head and aimed at the society that would
regulate their conduct. The argument for aborrion rights is thus trans-
formed into a dare and a demand: thart this society honor the com-
mitments putatively expressed in fetal-protective regulation by sup-
porting those who are struggling to raise children.

Finally, there is vatue in the act of translation itself. Becoming mul-
tilingual about tights discourse facilitates a certain self-consciousness
about advocacy. In this case, examining equality argumencs for the
abortion right can help idenrify elements of pro-choice rhetoric chac are
dysfunctional artifacts of early second-wave feminism. For example,
some arguments in defense of the abortion right have equated freedom
of choice with freedom from motherhood, without demanding che
social reforms that would enable women to choose motherhood freely,
i.e., withour status-linked consequences for their welfare or autonomy.
Moreover, defenses of rhe abortion right rarely address the ways chat
racism has shaped reproductive policies in this nation—focusing on
birth-compelling regulation withour acknowledging the history of
hirth-deterring regulation directed at poor peoples of color. Analyzing
the case for abortion rights in a caste or equality framework illuminaces
these anrimaternalist and race-essentialisr tendencies in pro-choice
arguments, and so explains why such arguments may alienate many
women and men who otherwise might support the abottion right. For
this reason and others, developing equality arguments fot the abottion
right can in fact teinvigorate privacy discoutse. The exercise in ccansla-
tion should encourage us to identify the peculiac steengths of privacy
discourse and to articulate privacy-based claims in ways that comple-
ment, rather than contradict, equaliry-hased argumentrs for the abor-

tion right (cf. Cohen 1992; Gavison 1992),
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