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SIEGEL, J., concurring.

1 concur in the opinion of the Chief Justice holding the Texas and Georgia
abortion statutes unconstitutional. 1 write separately to state what I
understand to be the principal constitutional basis for that judgment.

Government has long regulated women's lives on the assumption that
their family role made them different kinds of citizens from men. But
what is customary is not always constitutional, Too often, laws that single
women out for special treatment in virtue of their maternal role have
excluded women from participating as equals with men in core activities
of citizenship. As we have now come to understand it, the equal citizen-
ship principle embodied in the Pourteenth and Nineteenth Amendments
prohibits state action premised on traditional assumptions about the sexes
that perpetuates second-class citizenship for women. For this reason, laws
that regulate women’s conduct as mothers warrant careful constitutional
scrutiny. The criminal abortion statutes here in issue, which coerce preg-
nant women to perform the work of motherhood, do not survive such
scrutiny. The statutes reflect and enforce traditional assumptions about
the sexes, and can no longer be reconciled with the understanding that
women are equal citizens with men.

Understandings of the equal citizenship principle evolve in history, In
this opinion I demonstrate, first, that an emerging understanding of the
equal citizenship principle warrants careful scrutiny of traditional modes
of regulating women’s conduct, and, second, that the crininal abortion
statutes in issue violate this emergent undetstanding of the equal citizen-
ship principle.

L

Americans have long defined themselves as a people commitied to values
of liberty and equality. But the nation’s understanding of those values has

63



84 PART II

shifted, gquite substantially, over the centuries, At times these shifts in
understanding occur incrementally and imperceptibly; at others, such
changes have grown out of extended periods of national self-examination.

Debates over the meaning of the equal citizenship principle are the
pride—the very life—of our constitutional tradition. Such debates can
bring the community to question customs and traditions that seem to
define it. Por, as the nation has forged new understandings of its constitu-
tional commitments, it has, from time to time, come to change institu-
tions and practices that have long defined the community, in order to
bring its ways of life in line with evolving understandings of its core con-
stitutional values.

It was by reason of our willingness to wrestle with the meaning of our
constitutional commitments and to reconsider entrenched practices in
light of new understandings that we fought the great civil war that trans-
formed this nation from a nation of slavery to a nation of freedom. It was
by reason of our willingness to reconsider the meaning of our founding
cormmitments that, after seventy-five years of debate, the nation amended
its constitution to give half the adult population the right to vote.

We can see this practice of debate, reflection, and revision of constitu-
tional understandings in our own day. One hundred vears after the nation
abolished slavery, the nation is still revising its understanding of how the
equal citizenship principle governs state regulation of race. See Hurper v.
Virginia Board of Elections, 383 U.S. 663, 66970 (1966) (striking down Vir-
ginia’s poll tax under the Equal Protection Clause):

[T]he Equal Protection Clause i not shackled to the political theory of a
particular era. In determining what lines are unconstitutionally discrimina-
tory, we have never been confined to historic notions of equality. . . .
Motions of what constitutes equal treatment for purposes of the ¥qual Pro-
tection Clause do change. This Court in 1896 held that laws providing for
separate public facilities for white and Negro cltizens did not deprive the
Jatter of the equal protection and treatment that the Fourteenth Amend-
ment commands, Plessy v Ferguson, 163 115, sa7. Seven of the eight Justices
then sitting subscribed to the Court’s opinion, thus jeining in expressions of
what constituted unequal and discriminatory treatment that sound strange
ta a contemporary ear. When, in 1954—more than a half-century later—we
repudiated the “separate-bul-equal” doctrine of Plessy as respects public
education, we stated: “Tn approaching this problem, we cannot turn the
chock back te 1868 when the Amendment was adopted, or even to 1896
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when Plessy v, Ferguson was written.” Brown v Board of Education, 347 US.
483, 492.

Moved by an evolving understanding of equal citizenship in matters of
race, in the past several decades, this Court has interpreted the Fifth and
Fourteenth Amendments to require governments to change traditional
ways of regulating education, politics—even the family.! These same
evolving understandings of equal citizenship prompted the President to
order a reorganization of the military® and moved Congress to prohibit
certain customary practices in the world of work, politics, housing, and
public accommodations.*

We are now in just such a period of national struggle and reassessment
about the meaning of equal citizenship values, not only as they bear on
the great question of race in American life but also as they illuminate fun-
damental questions concerning relations between the sexes. Cf. White .
Crook, 251 E. Supp. 401, 406~7, 408 (M,D, Ala. 1966) (holding Alabama’s
exclusion of Negroes and of women from jury service unconstitutional)
(“The argument that the Fourteenth Amendment was not historically
intended to require the states to make women eligible for jury service
reflects a misconception of the fanction of the Constitution and this
Court’s obligation in interpreting it. The Constitution of the United States
must be read as embodying general principles meant to govern society
and the institutions of government as they evolve through time. 1t is there-
fore this Court’s function to apply the Constitution as a living document
to the legal cases and controversies of contemporary society.”). These
changes in the nation’s understanding of the equal citizenship principle
call into question practices long thought constitutional.

L.

At birth, this nation declared itself committed to values of liberty and
equality, but its founders understood those commitments to apply vari-
ously to different adult membets of the community. The founding genera-
tions tolerated or practiced slavery and understood marriage to vest men
with near-total control over women’s Tives.

Public and private institutions of the early republic presumed that
women were men's inferiors and dependents. Constitutional and common
law rested on the assumption that dependency was a free woman's lifelong
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estate, and that, as a young woman matured, she would move from the
jurisdiction of her father to that of her husband. Thus, in all states, men
barred women from voting, on the theory that male relatives would or
should represent them. The common law organized the institution of
marriage to give husbands authority over their wives—authority to repre-
sent, to subject, and to discipline; the law secured this authority by giving
husbands rights in their wives’ real and personal property and in the value
of their wives’ labor. In nominal exchange, the common Iaw gave wives the
rights of a dependent: a right to support from their husbands that had no
direct means of enforcement at law. 1 Blackstone, Commentaries on the
Laws of England, 430-33 (1765) (describing the wife’s loss of personal
rights, the husband’s right to discipline his wife, and his duty to support
her) (“By marriage, the husband and wife are one person in law: that is,
the very being or legal existence of the woman is suspended during the
martiage, or at least is incorporated and consolidated into that of the hus-
band: under whose wing, protection, and cover, she performs every
thing."); 2 Blackstone, Commentaries on the Laws of England, 433—36 (1765)
(describing the husband’s acquisition of rights in his wife’s property).
Social practice buttressed this order of legally coerced dependency. Over
the centuries, women were barred, first by custom and then by law, from
serving in a variety of trades and occupations reserved to men; even today,
women receive little more than half the pay of men who have equal educa-
tional attainment and perform similar work.® These constitutionaily sanc-
tioned laws and customs denied women the opportunity to support
themnselves and so only amplified the intense pressure on women to marry
—a pressure only women of independent means might resist. See gener-
ally Leo Kanowitz, Women and the Law: The Unfinished Revolution (1969);
John D. Johnson & Charles L. Knapp, “Sex Discrimination by Law: A
Study in Judicial Perspective,” 46 N.Y.U. L. Rev. 675 (1971).

Systems of dominion are neither total nor stable, especially in a society
as skeptical of aristocracy and status as is ours. See U.S. Const., art. I,
§ 9, cl. 8 (prohibiting titles of nobility). By the Civil War era, a nascent
women’s movement had begun to challenge this order of male privilege,
invoking the magisterial cadences of the Declaration of Independence to
do so. See 1 History of Worntan Suffrage 70 (Elizabeth Cady Stanton, Susan
B. Anthony, & Matilda joslyn Gage, eds.} (1881} (reproducing the Declara-
tion of Sentiments first delivered at the suffrage movement’s inaugural
Seneca Falls convention in 1848) (“We hold these truths to be self-evident:
that all men and women are created equal; that they are endowed by their
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Creator with certain inalienable rights; that among these are life, liberty,
and the pursuit of happiness; that to secure these rights governments are
instituted, deriving their just powers from the consent of the governed.”).
The nineteenth-century woman’s rights movement protested both the
common law of marital status and the constitutional order of male suf-
frage; by the war’s end, the movement had claimed for women the right to
vote and to practice law under the newly ratified Fourteenth Amendment.
See 2 History of Woman Suffrage 407 (Elizabeth Cady Stanton, Susan B.
Anthony, & Matilda Joslyn Gage, eds.) (1882) (account of the suffrage
movement’s “New Departure” in which women attempted to vote and
enter professions under the Fourteenth Amendment). See also id. at 407—
520 (reproducing constitutional argumentation before Congress); id. at
586—755 (reporting trials of women who attempted to vote under the
Fourteenth Amendment).

These protests were successful initially in producing modest state law
reform of marriage and, from this Court, an energetic defense of the sta-
tus quo. In the immediate aftermath of the Civil War, this Court ruled that
the exclusion of all women from the franchise was consistent with the
basic principles organizing our constitutional order. Minor v. Happersett,
88 11.8. (21 Wall) 162, 177 (1874). Similarly, it upheld sex-based legislation
restricting women’s market opportunities as premised on the reasonable
understanding that “[t]he paramount destiny and mission of woman are
to fulfill the noble and benign offices of wife and mother. This is the law of
the Creator” Bradwell v. Illinois, 83 U.S. (16 Wall) 130, 141 (1873) (Bradley,
1., concurring). See also Muller v. Oregon, 208 U.S. 412, 422 (1908) (*Her
physical structure and a proper discharge of her maternal functions—
having in view not merely her own health, but the well-being of the race
— justify legislation to protect her from the greed as well as the passion
of man.”).

In time, however, the woman suffrage movement prevailed. Women
persuaded those with power voluntarily to cede some of it, by emphasiz-
ing the principles of liberty and equality at the heart of our constitutional
tradition, by appeal to the principle of self-representation for which the
Revolution had been fought, and by appeal to the anticaste principle ani-
mating the nation’s searing struggles over slavery. Nearly three-quarters of
a century after the Seneca Falls convention, at which the movement first
invoked the Declaration of Independence to protest male suffrage, We the
People responded by amending the Constitution to provide that “The
right of the citizens of the United States to vote shall not be denied or
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abridged by the United States or by any State on account of sex” U.S,
Const., amend. XIX, § 1. The suffrage amendment transformed constitu-
tional assumptions about family and federalism that had endured since
the founding. ¥t broke with the premise of male household headship that
had long justiied women’s disfranchisement and for the first time in
constitutional history applied to women as a group the principles of self-
representation and anticaste for which the Revolution and Civil War had
been fought,

Yet, enfranchising women 150 vears after the founding of the republic
has not sufficed to confer upon them equality of citizenship in fact.
Women may vote, but if we look tw those spheres where citizens com-
monly participate in collective life-—to the realms of pulitics, work, and
education—we find that women do not hold positions of authority and
often do not even participate, at times stiil by reason of express prohibi-
tion. More than half the nation's citizens are woinen, but there has never
been a female president; no woman presently sits in the Senate, only four-
teen sit in the House, and scarcely any have ever been appeinted as judges,
See Sassower, “Women in the Law: The Second Hundred Years” 57 A.B.A.
J. 320, 330-31 {3971) {observing that there are three women serving as fed-
eral district judges and one woman who is a federal court of appeals
judge). It is only ten years since Congress barred the practice of openly
paying men and women different amounts for the same work (Equal Pay
Act of 1963, 77 Stat. 56, 5657, as amended, 26 U.5.C.5. § 206(d)}. Sex lines
in education and employment are common, and it is only in the past sev-
eral years that we as a nation have begun to judge them wrongful. See Title
IX of the Education Amendments of 1972, 86 Stat. 235, 37375, 20 US.C.S.
§§ 1681 et seq. (prohibiting sex discrimination in all education programs
that receive federat funds); Mengelkoch v, Industrial Welfare Commission,
442 Bad 1ug (sth Cir. 191) (holding that the question of whether a Cali-
fornia statute limiting the number of hours women could work violated
equal protection posed 2 substantial constitutional question, thereby justi-
fying a three-judge panel); Sailer Inm, Inc. v. Kirby, s Cal.3d 1, 20 {Cal. 1971)
{(invalidating under the Equal Protection Clause a California law prohibit-
ing women from working as bartenders) (“Laws which disable women
from full participation in the political, business and economic arenas are
often characterized as “protective’ and beneficial, Those same laws applied
to racial or ethnic minorities would readily be recognized as invidious
and impermissible. The pedestal upon which women have been placed
has all too often, upon closer inspection, been revealed as a cage.”); Equal
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Employment Opportunities Commission Guidelines, 29 C.FR. § 1604,
2{b) (amended in 1969 to declare states’ protective labor legislation in con-
flict with Title VIT) (“The commission has found that such laws .. . do not
take into account the capacities, preferences, and abilities of individual
females and tend to discriminate rather than protect”), As this society
begins to question long-standing traditions, stereotypical assumptions
about the roles of men and women that for cepturies justified women’s
disfranchisement and subordination in marriage continue to shape insti-
tutions and practices in the public and private spheres.

It was with the understanding that the vote was but the first step
toward true equality of citizenship that women across the nation joined
in a strike for equality on August 26, 1970, the half-century anniversary of
the Nineteenth Amendment’s ratification. The strike emphasized that an
equal right to vote has not sufficed to make women equzl citizens with
men. See Linda Charlton, “Women March Down Fifth Avenue in Equal-
ity Drive” New York Times, Aug, 27, 1970, p. 1. To realize the Nineteenth
Amendment’s promise, the nation would have to extend the principles of
liberty and equality on which the Amendment was based and repudiate
understandings and practices that had developed during the long period
when the nation thought it reasonable to treat women as dependent, dis-
enfranchised citizens. The strike memorialized ratification of the suffrage
amendment with the message that women will not have an equal op-
portunity to participate in the core activities of citizenship—education,
employment and politics——until the nation transforms the conditions in
which women bear and rear children, With this understanding, the strike
sought ratification of the Equal Rights Amendment now before the states,
and three interlocking reforms: equal oppertunity in education and work,
as well as rights to child care and rights to abortion that would enable
women to avail themselves of these new opportanities. Id. at 1, 3¢; see also
16 Cong. Rec. 522,216—17 {June 30, 1970) {printing Margaret Crimpmins,
“Drum-Beating for Women's Strike,” Wash. Post, June 30, 1970, at D3).

'The President responded by establishing the President’s Task Force on
Women's Rights and Responsibilitics, 2 committee charged with “review-
[ing] the present status of women in our society and recommendiing}
what might be done in the future to further advance their apportunities”
17 Cong. Rec. $30,158, (1971) (recommending the enactment of antidis-
ctimination legislation and reform of child care, including “[ajdoption
of the liberalized provisions for child care in the family assistance plan
and anthorization of Federal aid for child care for families not covered by
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the family assistance plan”™). As the President recently observed on the
anniversary of the Nineteenth Amendment’s ratification: “As significant as
the ratification of the Nineteenth Amendment was, it was not cause for
ending women’s efforts to achieve their full rights in our society. Rather, it
brought an increased awareness of other rights not yet realized”” Presiden-
tial Proclamation No. 4147, reprinted in 8 Weekly Comp. Pres. Doc. 1286,
1286- 87 {Aug. 26, 1972).

Congress, 100, has responded. It has reaffirmed the nation’s commit-
ment to the equal citizenship principle and signaled the nation’s determi-
nation to ensure that women are equat participants in all spheres of civic
life. A decade ago, it passed the Equal Pay Act of 1963, which provides that
no employer covered by the Act “shall discriminate . . . between employees
on the basis of sex.” 77 Stat. 56, as amended, 29 U.S.C.5. § 206 (d}. See gen-
erally Thornas E. Murphy, “Female Wage Discrimination: A Study of the
Equal Pay Act 1963-1970,” 39 Ui Cin. L. Rev. 615 (1970). And, in enacting
Title VII of the Civil Rights Act of 1964, Congress expressly declared that
no employer, labor union, or other organization subject to the provi-
sions of the Act shall discriminate against any individual on the basis of
“race, color, religion, sex, or national origin.” 78 Stat. 253, 42 US.C.S.
$ 2000e et seq.

Congress is now acting steadily to extend these commitments, The
Equal Rights Amendment, passed by Congress on March 22, 1972, and
submitted to the legislatures of the States for ratification, declares that
“(e)quality of rights under the law shall not be denied or abridged by the
United States or by any State on account of sex” H.RJ.Res. No. 92-208
{1972). And when Congress used its power to enforce the Fourteenth
Amendment 1o apply the employment discrimination provisions of the
Civil Rights Act of 1964 1o the states, it took special care to emphasize the
urgency of combating sex discrimination. Equal Employment Opporto-
nity Act of 1972, 86 Stal 103, 103; HR. Rep. No. g2-238, at 5 [1uz1),
reprinted in w7z US.C.CAN. 2137, 2141 (“Discrimination against women
is no less serious than other forms of prohibited emplovment practices
and is to be accorded the same degree of social concern given to any type
of unlawful discrimination.”); see also S. Rep. No. 92-415, at 7—8 {1071},
This same Congress prohibited sex discrimination in all educational pro-
grams that receive federal funds, Title 1X of the Education Amendments of
1972, 86 Stat. 235, 37375, 20 US.C.5. §% 1681 et seq., and enacted a wide
variety of statutes that prohibit sex discrimination in public- and private-
sector transactions.® In this same session, Congress embarked upon the
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project of alleviating conflicts between work and family by enacting 2 tax
credit for child care expenses. Revenue Act of 1971, Bs Stat. 497, 51820,
(allowing working parents with combined incomes of up to $18,000 a year
to take tax deductions for child care of up to $400 a month and those with
combined incomes above $18,000 to take a more modest deduction).
Thus, Congress itself has concluded that the equal citizenship principle
requires the nation to change customary ways of organizing relations
between the sexes, and this conclusion of a coequal branch of Government
is not without significance to the question presently under consideration.
CL Oregon v. Mitchell, 400 U.S. n2, 248-49 (1970) (Brennan, ‘White, and
Marshall, JI., concurring in part and dissenting in part); Katzenbach v
Morgan, 384 U.S. 641, 64849 {1666], ‘

As an evolving understanding of the equal citizenship principle has
moved Congress to review and to prohibit certain practices that have long
organized relations between the sexes, so, too, has this Court recognized
that the nation’s conception of equal citizenship requires scrutiny of tradi-
tional practices rooted in stereotypical assumptions about the roles of
men and women. In Reed v. Reed, 404 U.S. 71 (1971), we held that an Idaho
statute that preferred males over similarly situated females as administra-
tors of a family member’s estate violated the Fourteenth Amendment.
Recause the state statute “provides that different treatment be accorded to
the applicants on the basis of their sex,” we held, “it thus establishes a clas-
sification subject to scrutiny under the Bqual Protection Clause.” Id. at 75.
As our decision in Reed and the recent actions of Congress show, the
nation's commitment to the principle of equal citizenship embodied in
the Fourteenth and Nineteenth Amendments requires careful scrutiny of
practices that enforce traditional assumptions about the sexes or that per-
petuate second-class citizenship for women.

Hia

Accordingly, legislation that criminalizes abortion requires careful scrutiny
to determine whether it conforms to principles of equal citizenship under
the Fourteenth and Nineteenth Amendments.

Laws that regulate the conduct of pregnant women warrant careful
scrutiny because they distribute benefits and burdens on the basis of sex.
This is so, even if the regulation concerns a condition that affects some,
but not all, women. Cf. Phillips v. Martin Marietta Corp., 400 U.S. 542
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(1971} (holding that a policy prohibiting employment of women, but not
men, with pre-school-age children discriminates on the basis of sex in vio-
lation of Title VII). We scrutinize state action that regulates pregnancy as
sex-based because most women, and no men, have the capacity to bear
fzhﬂfiren, and so regulation of pregnancy is prone to bias, in impetus and
impact. See Cohen v. Chesterfield County School Rd., 4 Fair Empl. Prac,
Cas. (BNA) (4th Cir. 1972) { holding that mandatory maternity ieave policy
is sex-based discrimination subject to equal protection scrutiny) (“Is this
sex-related? To the simple query the answer is just as simple: Nobody-.
and this includes Judges, Solomonic or life tenured——has yet seen a male
mother. A mother, to oversimplify the simplest biology, must then be a
wornan.”) (quoting Phillips v. Martin Marietta Corp., 016 Fad 1257, 1259
{sth Cir. 1969) {dissenting from denial of motion for rehearing en banc)),
The fact that a law concerns a real physical difference between the sexes
does not save it from searching review; physical differences between the
sexes, in particular a women’s unique capacity to gestate life, occasion
some of the most persistent and deep-rooted assumptions about the dif-
ferent roles and worth of men and women. See Heath v. Westerville Bd. of
Educ., 345 F Supp. 501, 505 n.t {S.. Ohio 1972} {relying on Reed to invali-
date regulations requiring termination of employment at a fixed stage of
pregnancy) (“[D]efendant Board's treatment of pregnancy . . . is more a
manifestation of cultural sex role conditioning than a response to medical
fact and necessity. The fact that [the plaintiff] does not fir neatly into the
stereotyped vision . . . of the ‘correct’ female response to pregnancy should
not redound to her economic or professional detriment”); Williams v, San
Francisco Unified School District, 340 F. Supp. 438 (N.D. Cal. 1972) (relying
on Reed to hold that mandatory maternity leave policy violated equal pro-
tt?r:tion}; cf. Sprogis v. United AirLines, 444 Ead. 1194, 1198 (7th Cir. 1971)
(interpreting sex-discrimination provisions of Title VII) {(“Discrimination
is not to be tolerated under the guise of physical properties possessed by
one sex.”™),

Because state regulation of pregnant women is sex-based state action,
when the state distributes henefits and burdens on the basis of preg-
najacy:, it must act in ways that are consistent with the equal citizenship
principle: wives and mothers are entitled to participate in education,
wqu, and politics on the same terms as husbands and fathers. Thus, regu-
lation aimed at pregnant women may not be premised on stereotypical
assumptions about the sexes or perpetuate second-class citizenship for
women, and the state may no longer regulate pregnant women on the
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assumption that mothers participate in the activities of citizenship on dif-
ferent terms than do men.” See LaFleur v. Cleveland Board of Education,
465 Fad 1184 {(6th Cir. 1972} {(holding invalid under the Equal Protection
Clause a school board rule that required pregrant teachers to take an
unpaid leave of absence that would begin five months before birth and
end at the beginning of the first school term after the child was thres
months old). Justifications this Court once held to be reasonable grounds
for restricting the life opportunities of women are no longer constitution-
ally sufficient,

Once, members of this Court asserted that “the paramount destiny and
mission of woman are to fulfill the noble and benign offices of wife and
mother” Bradwell v. Ilineis, 83 U.S. (16 Wall) 130, 141 (Bradley, J,, concur-
ring.) Interpreting our constitutional commitments on the assumption
that a woman’s family role unsuited her for the pursuits of citizenship in
which men engaged, this Court concluded that the Fourteenth Amend-
ment provided no protection against state {aws that singled out women for
restrictions on their employment. Muller v. Oregon, 208 U.S. 412, 42223
{1908} (ruling that such legislation was warranted in view of a woman's
“physical structure and a proper discharge of her maternal functions”)
(“The two sexes differ in structure of body, in the functions to be per-
formed by each, in the amount of physical strength, in the capacity for
long continued labor, . . . the influence of vigorous health upon the future
well-being of the race, the self-reliance which enables one to assert full
rights, and in the capacity to maintain the struggle for subsistence. This
difference justifies a difference in legislation, and upholds that which is
designed to compensate for some of the burdens which rest upon hee”).
Caonsistent with this understanding of family roles, the nation excluded
women from equal participation in education, in work, and in politics,
and organized the realms of work, education, and politics on the premise
that those who participate in the core pursuits of citizenship are unbur-
dened by obligations of family care.

Americans continge to value and to esteem the labor women perform
as wives and mothers; yet, as the recent actions of all branches of govern-
ment testify, Americans no longer deem it acceptable to define and to linsit
women’s life opportunities on the assumption that a woman’s family role
makes her a different kind of citizen from a man. This change in the un-
derstanding of woimnen’s role requires us to reconsider traditional restric-
tions on women's conduct to determine whether they are consistent with
prevailing understandings of the equal citizenship principle. Justifications
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for restricting access to abortion thought reasonable in a world that
viewed men and women as citizens whe live in separate spheres may not
satisfy constitutional requirements today.

Today, as we have seen, the state cannot regulate pregnant women on
the assumption that women's role as mothers unfits them for education,
employment, or politics or requires them to participate in the activities of
citizenship on terms different from those that apply to men. Yet, criminal
abortion statutes were enacted on just this assumption: the assumption
that women were obliged to devote themselves to the work of raising chil-
dren in a way that men were not.

At common law, abortion was legal until guickening, a pregnant
woman’s first perception of fetal movement, and the practice of contra-
ception was wholly unregulated.® All this changed in the mid-nineteenth
century, when doctors of the newly formed American Medical Association
advocated the passage of legislation that would criminalize contraception
and abortion.

Doctors invoked a set of interlocking arguments about human repro-
duction to justify these new legal controls on contraception and abortion
—«claims about women and the unbern life they might bear. The leader of
the criminalization campaign invoked the authority of medical science to
argue that life begins at conception: “The first impregnation of the egg,
whether in man or in kangaroo, is the birth of the offspring to life; its
emergence into the outside world for a wholly separate existence is, for
one as for the other, but an accident in time.” Horatio Robinson Storer,
Why Not? A Book for Every Womarn 31 (1866} (hereinafter Why No#?). He
also invoked the authority of medical science when he asserted that a
woman had a duty to procreate that was dictated by her anatomy:

Were woman intended as a saere plaything, or for the gratification of her
own or her husband's desires, there would have been need for her of neither
uterus nor ovaries, nor would the prevention of their being used for their
dearly legitimate purpose have been attended by such tremendous penalties
as is in reality the case.

Id. at. 8081

It was because the medical profession acted from beliefs about women
as well as the future generations they might bear that doctors opposed
contraception, as well as abortion, Physicians who advocated the criminal-
ization of abortion and contraception argued that a2 womnan who shirked
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her duty to bear children committed “physiological sin” H. §. Pomeroy,
The Ethics of Marriage 97 (New York, Funk & Wagnalls 1888). The only
way that a wife could ensure her health was to bear children, pregnancy
being “a normal physiological condition, and often absolutely necessary
to the physical and moral health of woman.” Edwin M. Hale, The Greas
Crime of the Nineteenth Century 6n {Chicago, C. S, Halsey 1867). As Storer
explained:

Is there then no altermative but for women, when married and prone o
conception, to occasionally bear children? This, as we have seen is the end
for which they are physiologically constituted and for which they are des-
tined by nature. . . . [The prevention and termination of pregnancy) are
alike disastrous o a wornan’s mental, motal, and physical wellbeing.

Horatio Robinson Storer, Why Not? 74-76; see also Horatio Robinson
Storer, Is It I? A Book for Bvery Man 115-18 (Boston, Lee & Shepard 1868)
(“Every married woman, save in very exceptional cases, which should only
be allowed to be such by the decision of a competent physician, every
married woman, until the so-called turn in life, should occasionally bear &
child; not as a duty to the community merely .. . but as the best means of
insuring her own permanent good health.”)

Thus, physicians arguing for the criminalization of abortion reasoned
that life begins at conception, but their judgments gbout abortion were
equally and explicitly premised on the view that a woman’s anatomy was
her destiny, that a woman’s highest and best use was in bearing children,
The doctors viewed all of women’s reasons for seeking an abortion as
equally and unnpaturally egoistic because all were derogations of maternal
duty, as Augustus Gardner explained: “Is it not arrant laziness, sheer,
craven, culpable cowardice, which is at the bottom of this base act? . . .
Have you the right to choose an indolent, selfish life, neglecting the work
God has appointed you to perform?” Augustus K. Gardner, Physical De-
cline of American Women, reprinted in Augustus K. Gardner, Conjugal
Sins Against the Laws of Life and Health 225 (New York, J. 5. Redfield 1870).
The AMA’s 1871 Report on Criminal Abortion denounced the woman who
aborted a pregnancy: “She becomes unmindful of the course marked out
for her by Providence, she overlooks the duties imposed on her by the
marriage contract. She yields to the pleasures—but shrinks from the pains
and responsibilities of maternity” 1. A. O'Donnell and W. L. Atlee, Report
on Criminal Abortion, 22 Transactions of the AMA 239, 241 {1871). Thus,
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the same doctors who invoked medical science to condemn abortion as
“foeticide” at one and the same time condemned the practice as violating
women’s roles:

Woman’s rights and woman’s sphere are, as understood by the American
public, quite different from that understood by us as Physicians, or as
Anatomists, or Physiologists.

“Woman's rights” now are understood to be, that she should be a man,
and that her physical organism, which Is constituted by Nature to bear and
rear offspring, should be left in abeyance, and that her ministrations in the
formation of character as mother should be abandoned for the sterner
rights of voting and law making.

The whole country is in an sbnormal state, and the tendency to force
women into men’s places, creates new ideas of women's duties, and there
fore . . . the marriage state is frequently childless. . . , These influences
act and react on public sentiment, until the public conscience becomes
blunted, and dulies necessary to women’s physical organization are shirked,
neglected, of criminally prevented.

Montrose A. Pallen, “Foeticide, or Criminal Abortion,” 5 Medical Archives
193, 2056 (1869) (paper read before the Missouri State Medical Associa-
tion, April 1868). ’

The nation no longer credits the belief that men and women occupy
separate spheres and roles, and yet the role concepts the separate-spheres
tradition fostered continue to play 2n implicit and sometimes explicit part
in judgments about abortion, As a nation, we still expect men and women
differently to comport themselves in matters concerning sex and parent-
ing, and these judgments play a large part in determining whether and
when abortion is acceptable. Today, it is commouly assumed that the
question of abortion depends on judgments about unborn life; vet, views
about the acceptability of the practice in fact vary with judgments about
the sexual refations in which unborn life was conceived and the reasons
and activities that might lead wdmen to avoid motherhood. Thus, instead
of demonstrating a consistent valuation of unborn life across contexts,
societal judgments about abortion depeud on views about the women at
whom regulation is aimed, This is all the more evident in more recent
therapeutic abortion statutes that make the permissibility of abortion
explicitly dependent on medical evaluation of women’s reasons for avoid-
ing motherhood.
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For example, the liberalized criminal abortion statute proposed by the
Model Penal Code authorizes a physician to perform an abortion “if he
believes there is substantial risk that continuance of the pregnancy would
gravely inipair the physical or mental health of the mother or that the
child would be bora with gave physical or mental defect, or that the preg-
nancy resulted from rape, incest, or other felonious intercourse” Model
Penal Code $ 230.3(2). (Georgia's statute follows this model; it allows abor-
tions where a physician determines “based upon his best clinical judgment
that an abortion is necessary because” “{a] continuatien of the pregnancy
would endanger the life of the pregnant woman or would seriously and
permanently injure her health” or “[t]he fetus would very likely be born
with a grave, permanent, and irremediable mental or physical defect” or
“ftlhe pregnancy resulted from forcible or statutory rape.” Ga. Code § 26-
1202(1)~(3)).

The statutory exception allowing women to have abortions if they con-
ceive by rape indicates that the state’s decision to prohibit abortion rests
on unarticulated assumptions about how women are to comport them.
selves sexually-~a code the state enforces by selectively allowing women
aecess to abortion. What are the terms of this code? By long-standing
common law tradition, states do not apply the law of rape between hus-
band and wife.? And so, by law, 2 husband may rape his wife, and after he
has forced her to have sex, the state will force her to bear the child, When
criminal abortion statutes with rape exceptions incorporate these tradi-
tions, they enforce judgments about married women like those expressed
in the nineteenth-century record. The rape exception carries forward
norms of sexual comportment in other ways. Rape exceptions of this kind
express and perpetuate a sexual double standard. States will punish preg-
nant women who have “voluntarily” engaged in sex by making them bear
children, even though the state has intposed no similar duties, burdens, or
sanctions on the men who were coparticipants in the act of conception.
The state does not hold the pregnant woman’s partner accountable for
sharing the work of parenting, nor does it alter the sex-based citizenship
consequences of performing the work: during pregnancy and then for
some two decades after, a woman will face severc restrictions on her ability
to participate in education, employment, or pelitics—restrictions the
society is only now beginning to ameliorate.

Traditional sex-role assumptions also shape the exception that allows
abortions to save the pregnant woman'’s life or to prevent serious and per-
manent injury to her health. As we have seen, criminal abortion statutes
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enforce the sex-role understanding that a pregnant woman is a mother,
one who is expected to devote her life to rearing children in ways men are
not, The therapeutic exception extends this tradition. While criminal
abortion statutes compel a pregnant woman to subordinate her welfare to
that of the unborn, the therapeutic exception indicates that the state will
subordinate the welfare of the unborn to that of the pregpant woman
when the state judges the woman's reasons for avoiding motherhood suffi-
ciently weighty, The state will allow a pregnant woman to avoid mother-
hood only when she is at risk of losing her mind or health. The thera-
peutic standard for abortions thus defines women as childbearers just as
thoroughly and completely as the nineteenth-century medical profession
did, Cf. Eugene Quay, “Justifiable Abortion,” 49 Geo. L.J. 173, 234 (1961)
(criticizing therapeutic exception to criminal abortion laws) (“A mother
who would sacrifice the life of her unborn child for her own health is lack-
ing in something, If there could be any authority to destrey an innocent
life for social considerations, it would still be in the interests of society to
sacrifice such a mother rather than the child who might otherwise prove
ta be normal and decent and an asset”); Elizabeth Truninger, “Abortion:
The New Civil Right,” 56 Wonw Lawyer’s 1. g9, g9—100 {1970) (“But under
even the Therapeutic Abortion Law, a woman often must be determined
crazy if she does not wish to bear the child she carries, Much of this think.
ing can be traced to society’s limited perception of women’s role solely as a
mother”).

In other words, today, no less than in the nineteenth century, regulation
of abortion reflects judgments about women, as well as the unborn life
they bear. As we have seen, the statutes’ design reflects sex-role assump-
tions about conception and parenting and is surely not dictated by the
physiology of reproduction. To illustrate this in vet a different way: A state
that criminalizes abortion to protect the unborn could nonetheless com-
pensate or assist the pregnant woman on whom it would impose mother-
hood, Why, then, is it that no abortion law enacted in the United States
has ever offered assistance to pregnant women in coping with the conse-
quences of gestating and raising the children that the state bas forced them
to bear? That no state has attempted to ameliorate the effects of two
decades of life-transforming labor that a criminal abortion statute exacts
from women demonstrates that criminal prohibitions on abortion still
embody judgments about the women whose conduct the statutes regulate
~—judgments that can be understood by considering the views expressed
by the statutes’ eriginal proponents, who viewed motherhood as “the end
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for which |women] are physiologically constituted and for which they are
destined by nature.” Horatio Robinson Storer, Why Not? 76.

Abortion statutes like those in Texas and Georgia not only reflect
status-role judgments about women; they inflict status-role harms on
women. As we have seen, such statutes do not compensate ot assist the
pregnant woman on whom they would impose motherhood but instead
compel women to asswine the role of motherhoed in a society that penal-
izes women if they do not perform the work of motherhood as a legal and
sacial dependent of a man. As amici observe;

A woman who has a child is subject to a whole range of de jure and de facro
punishments, disabilities and [imitations to her freedom from the earliest
stages of pregnancy. She may be suspended or expelled from school and
thus robbed of her opportunity for education and self-development, She
may be fired or suspended from her employment and thereby denied the
right to earn a living and, if single and without independent income, forced
into the degrading position of living on welfare.

In Texas, a father of an out-of-wedlock child has neither the common
law nor the statutory duty to support his child. Home of Holy Infancy v.
Koaskz, 397 S.W. 2d 208 (Tex. 1965). See also Lane v Phillips, & 5W. 810 (Tex,
1887}, Beaver v. State, 258 S.W. g2¢ {Cr. App. Tex.. 1923} Having been forced
to give birth to a child she did not want, a woman may be subject to crimi-
nal sanctions for child neglect, e g, D.C. Code §22-g02, if she does not care
for the child to the satisfaction of the state. In some states even here the dis-
abilities for the woman are greater than for the man. Of course, again, if the
woman is unmarried and paternity was never lepally established, the
worman bears these legat burdens alone, Bven where the father is present,
social mores and expectations dictate that, in the overwhelming majority of
cases, the mother rather than father will be primarily responsible for raising
the children,

Brief of Amici Curiae New Women Lawyers et al. at 24, 29, Ree v Wade,
410 U.S. 113 (1973) (No. 70-18). These practices are mutually reinforcing,
long-standing, and widespread. Women who by choice or circumstance do
not conform to these sex-role assumptions experience pregnancy and
motherhood as a profound threat that will expose them to unending
sanction and to denigration and deprivation, with untold injury to them-
selves and to children they have or might bear. For this reason, there are
“[aln estimated 1,000,000 fllegal abortions [that] take place in the country
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amnually, usually at the hands of unqualified practitioners. Thousands of
the women so aborted suffer permanent injury and some death” Lorry
Plagenz, “States Legislate Abortion Reform, But Hospitals Are Reluctant to
Comply,” Modern Hospital 82, 85, July 1969.10

Abortion statutes such as Texas's and Georgfa are sex-biased in impetus
and impact, and these constitutional debilities of the statutes do not dissi-
pate by emphasizing that the statutes vindicate an interest in protecting
unborn life. There might come a day in which this society consistently
expressed its concern about the welfare of future generations in a way that
is not dependent on and entangled with judgments about the citizens who
conceive and raise them. We do not now live in such a society. Rather than
valuing unborn life consistently, states instead condemn abortion selec.
tively, in ways that vary with judgments about the women at whom the
prohibition is aimed. Rather than assist or compensate women whom they
would compel to bear children, states with criminal abortion statutes treat
women who gestate and raise future generations as dependents and sec-
ond-class citizens, persons who can be expected (or forced} to devote their
lives to others, and penalized if they endeavor to live autonomously. States
may so act, but if they do so, they cannot expect their laws to be judged as
if they simply expressed respect for the value of unborn life. The criminal
abortion laws here in issue do much more; they reflect and enforce tradi-
tional, status-based judgments about women of a sort once openly voiced
when the statutes were first enacted but now no longer acceptable to
express because inconsistent with the nation’s evolving understanding of
equal citizenship.

We base judgments about the statutes’ constitutionality on the struc-
ture of abortion laws as they have been enacted and enforced, not on some
idealization of the regulation that omits constitutionally salient features of
its actual practice. For this reason, it does not advance the case for consti-
tutional justification to <all abortion murder. Criminal abortion statutes
enacted in the past century have rot regulated abortion as murder. What-
ever respect for unborn life abortion laws express, state criminal laws have
never valued unborn life in the way they value born life. States have never
treated women who seek to abort a pregnancy as they would a woman
who was seeking to murder a born person. States have not used the crimi-
nal law to incarcerate women who obtain or attempt to obtain an illegal
abortion. Instead, they have used the criminal law to coerce and intimi-
date women into performing the work of motherhood. In judging the
constitutionality of such laws, we examine the social understandings the

Reva B. Siegel 81

laws reflect and enforce, Abortion laws do not treat women as murderers,
but as mothers*'—citizens who exist for the purpose of rearing children,
citizens who are expected to perform the work of parenting as depen-
dents and nonparticipants in the citizenship activities in which men are
engaged. States that wish to protect unborn life must do so in ways that do
not use the power of the state to enforce sex-differentiated roles and
responsibilities in matters of sex and parenting.

For these reasons, abortion restrictions of the sort contained in the
Texas and Georgia statutes violate equal citizenship guarantees of the
Fourteenth and Nineteenth Amendments. “Restrictive laws governing
abortion such as those of Texas and Georgia are a manifestation of the fact
that men are unable to see women in any role other than that of mother
and wife” Brief of Amici Curiae New Women Lawvyers et al. at 24, 32, Roe
v, Wade, 410 108, 03 {19733 (No. 70-18).12 The history and structure of such
laws “reflect[] arbitrary notions of 2 woman’s place wholly at odds with
contemporary legislative and judicial recognition that individual potential
must not be restrained, nor equal opportunity limited, by law-ssnctioned
stereotypical prejudgments” Brief for Petitioner at 7, Struck v, Sec’y of Def.,
q0g ULS. 1071 (1g72) (No. 72-178). “[Tlhe Nineteenth Amendraent sought
to reverse the previous inferior social and political position of women:
denial of the vote represented maintenance of the dividing line between
women as part of the family organization only and women as independent
and equal citizens in American life. [But] abortion laws, in their real prac-
tical effects, deny the liberty, and equality of women to participate in the
wider world, an equality which is demanded by the Nineteenth Amend-
ment.” First Amended Complaint at 6~7, Women of Rhode Kland v. Israel
(DRI June 22,1973) {No. 4605).1% Such starates violate the equal citizen-
ship principle because they compel pregnant women to assume the role
and to perform the work of mothethood, without acknowledgment or
recompense, in 4 society still organized on the understanding that those
who do the primary work of bearing and rearing children are 2 dependent
class, not full participants in those activities that the society most highly
values and centrally associates with citizenship, And, “as long as women
are unable to control their reproductive lives they will be forced to disrupt
their education, forgo their career, and will never be a totally functioning
part of the government which determines [their] rights” Brief of Amici
Curiae New Women Lawyers et al. at 24, 32, Roe . Wade, 410 1.5, 113 (1973)
{No. 70-18).

Now as before, individuals may form their own judgments about the
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morality of abortion and determine when, if ever, they believe recourse to
the practice appropriate. But they may not Invoke the power of the state to
make such choices for others. The community may not invoke the power
of the state to appropriate the life of one of its citizens for the purpose of
making another, all the more so when such coercion perpetuates a net-
work of understandings and practices that treats those who rear children
as second-class citizens.

Freely undertaken, motherhood remains a profound source of fulfill-
ment and pride for women, despite its many burdens. Women may choose
to perform the work in reliance on the support of another, or they may
struggle to support themselves and their children in a world that penalizes
those who do the work of gestating and raising children, But these are
choices that the Constitution protects as the woman’s alone, Given the way
this nation has historically treated citizens who bear and rear children—a
history that still powetfully shapes attitudes and practices in America
today—-government may give support to pregnant women, but it may not
coerce them to give birth,

For these reasons, government may not deny women effective access to
abortion, and all regulation of the practice must be consistent with princi-
ples of equal citizenship.
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to. The social judgrsents that shape attitudes about pregnant women and the
practice of abortion lead this sociely to discriminate among wemen, even in
determining whom it will protect from the trauma and risk of illegal abortion.
Women of means have far greater access to legal abortion, with recent studies
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Rochat, Carl W, Tyler, Jr., & Albert K. Schoenbucher, “An Epidemiological Analy-
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women determine access to abortion.
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the Model Penal Code, the Georgia code grouped, and distinguished, abortion and
infanticide. See Ga. Code § 26-11 (“Abortion, Foeticide and Infanticide™), repealed,
Ga. Laws 1968, p. 1338, [n addition, the Model Penal Code, which has revolution-
ized criminal laws across the nation, groups abortion among “crimes against the
family” distinguishing it from the companion crimes of bigamy, incest, child
endangerment, and persistent nonsupport of a child. Model Penal Code, Article
130 “Offenses against the Family,” §5 23042305,
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society’s limited perception of women’s role solely as a mother™) (“It is not sur-
prising then that the legal arguments being made are that the abortion law denies
equal protection and abridges the women's constitutional right o life and 10
decide whether to bear children, Actions have been filed in many places throngh-
out the country challenging the constitutionality of abortion statutes. . . on these
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This opinion presents the abortion right as grounded in the ;c:;:,al cttlllzz;:;
ship principle, a principle that we have come to understan o ‘ou%fée e
social movement struggles that produced the Fourteenth and inetéen )
Amendments. At the time the Court decided Roe, t!1e WOmen's mobveTen
was arpuing that equal citizenship required eﬁecn\te access to ah n.;;on;
In a Line of cases decided just after Roe, the Court melEpreted the Four
teenth Amendment’s Equal Protection Clause to prohibit sex d1scr1m:rt1§;
tion, but declared that regulation directed at pregnant womenlw;s ;::c e
kind of sex-based state action that could woiate. tht'e Equ_a Pro y
Clause.” This opinion demonstrates how the constitutional ;urz;pruI enc:1
of abortion and equal protection might diﬂ'f:r‘ l:nad the Cpurt evelope
cex discrimination doctrine with laws prohibiting abortion as its para-
i r than exciuded, case.

dlg;nt;::}:;sewhere argued that the abortion right can bf: unde;stsodd:.:z
sex-equality grounds.™ This opinion draws on tl:}m earlier wor :t t; -
fers in that it grounds the abortion right in equality arguments under

Conynents from the Contributors 245

Fourteenth and Nineteenth Amendments that were acrually advanced by
the women’s movement in the 1960s and 1970s. The sex equality argu-
ments for abottion rights circalating at the time Roe was decided were an
integral part of the movements demands for equai citizenship.” Modern
gex discrimination doctrine has adopted the movement’s understanding of
equal citizenship in significant part. For this reason, an understanding of
the abortion right that has not been incorporated into equal prolection
doctrine nonetheless resonates plausibly within it.

The second-wave feminist movemnent understood sex equality as a
question tooted in the roles, practices, and institutions of family life. By
1973, the movement'’s constitutional lawyers argued that regulation of the
pregnant woman was presumptively unconstitutional when it enforced
sterentypes and sex role prescriptions of the separate-spheres tradition.
A classic expression of this understanding is an equal protection brief
that Ruth Ginsburg filed s 1972 in a case involving a woman who faced
an involuntary discharge from the Air Force because she was pregnant,
Sec Brief for Petitioner, Struck v Sec’y of Def., 409 U.S. 1071 (1972} {No. 72-
178); Ruth Bader Ginsburg, “Remarks for the Celebration of 75 Years of
Women’s Enrollment at Columbia Law School,” 102 Colum. L. Rev. 144,
1447 (2002). Ginsburg’s brief in the Struck case has been neglected because
the Court disposed of the case by remanding it to the Court of Appeals on
moatness grounds and soon thereafter ruled that regulation directed at
pregnant worrten was not the kind of “sex-based” state action that would
tripger heightened scrutiny under equal protection principles.

In this early period, women advanced sex equality arguments f(or the
abortion right in the streets and in a number of cases. Briefs Lied sex
equality claiins to different provisions of the Constitution—in particular,
the Fifth, Eighth, Thirteenth, Fourteenth, and Nineteenth Amendmenis.
See Brief of Amici Cyriae Human Rights for Women, Ine, at 11~12, United
States v. Viaitch, 402 U.S. 62 {1971) {No. 84) (arguing that the statute denies
women, as a class, the equal protection of the law guaranteed by the Fifth
Amendment in that it restricts their opportunity to pursue higher educa-
tion, to earn a living through purposeful employment, and, in general, to
decide their own future, as men are so permitted, and also arguing that
the abortion statute violates the Thirteenth Amendient, on grounds that
“[t}here is nothing more demanding upon the body and person of a
woman than pregrancy, and the subsequent feeding and caring of an
infant umtil it has reached maturity some eighteen years later”); Brief of
Amici Guriae Joint Washington Office for Sodal Concern et al. at 101,
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Visiteh (Mo, 84) (arguing that the abortion statute diseriminates against
women in violation of their right to equal protection).

Then-attorney Nancy Stearns expressed the equality claim for abor-
tion rights in Nineteenth Amendment as well as Fourteenth Amendment
terms. See First Amended Complaint at 6~7, Women of Rhode Island v,
Irael (DRY. June 22, 1971) (No. 4603} (arguing that “denial of the vote
represented maintenance of the dividing line between women as part of
the family organization only and women as independent and equal citi-
zens in American life”; contending that *[t]he Nineteenth Amendment
recognized that women are legally free to take part in activity outside the
home. But the abortion laws imprison women in the home without free
individual choice™.

In Roe v, Wade itself, Stearns submitted an amicus brief challenging
the Georgia and Texas abortion statutes in explicit sex equality terms
on Fourteenth Amendment, due process, equal profection, and Eighth
Amendment grounds. There she argued, with respect to the due process
¢claim, that “restrictive laws governing abortion such as those of Texas and
Georgia are a manifestation of the fact that men are unable to see women
in any role other than that of mother and wife.” See Brief of Amici Curiae
New Women Lawyers et al. at 24, 32, Roe v Wade, q10 US. 113 (1973) (No.
70-18). She further argued, with respect to the equal protection claim, that
“laws such as the abortion laws presently before this court in fact insure
that women never will be able to function fully in the society in a manner
that will enable them to participate as equals with men in making the laws
which control and govern their lives” id. at 12, and she contended, with
respect to the Bighth Amendment claim, that

{sluch punishunent involves not only an indeterminate sentence and a loss
of citizenship rights as an independent person . . . [and] great physical hard-
ship and gmotionat damage “disproportionaie” to the “crime” of participat-
ing cqually in sexual activity with a man . . . but is punishment for her
“status” as a woman and a poteatial child-bearer.

Id. at 42, see also Brief for Plaintiffs, Abramowicz v, Lefkowitz, 305 E Supp.
1030 {8.D.N.Y. 1969} (Neo. 69 Civ. 4469), cited in Diane Schulder & Flor-
vice Kennedy, Abertion Rap 18 (1971) (attacking New York abortion laws
under a Fourteenth Amendment due process claim and asserting that
abortion laws are “both = result and symbol of the unequal treatment of
women that exists in this society™).
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While many in the movement argued for abortion rights in the lan-
guage of equality, by the time of Roe the movement had increasingly come
to speak about abortion in the language of liberty, privacy, and choice—
not only to litigate the question under Griswold v. Connecticut, 381 U.S. 479
(1965}, but also to protect the ERA from the abortion controversy. Even so,
several years after Roe, when the Court attempted to exclude regulation of
pregnant women from the nation’s employment disceimination laws, the
women's movement secured an amendment to the Civil Rights Act of 1964
that provided pregnant workers protection against sex discrimination jn
employment and benefits. See Post & Siegel, supra, at 2011—13. During the
19805, as critics of Roe challenged the opinion’s constitutional basis in lib-
erty and privacy values, Roe’s proponents increasingly came to defend the
abortion right on sex-equality grounds. And when the Court reaffirmed
and revised the Roe framework in Planned Parenthood of Southeastern Pa. v.
Casey, 505 U.S. 833 (1992}, these sex equality arguments appeared through-
out the justices’ opinions. See Kenneth Karst, “Constitutional Equality as 2
Cultural Form: The Courts and the Meanings of Sex and Gender,” 38 Wake
Forest L. Rev. 513, 53135 {2003); Reva B. Siegel, “Abortion as a Sex Equality
Right: Tts Basis in Beminist Theory,” in Mothers in Law: Feninist Theory
and the Legal Regulation of Motherhood (Martha Fineman & Isabel Karpin
eds., 1995) (surveying equality arguments for the abortion right in law
review literature and in Casey).

This opinion synthesizes sex equality arguments for the abortion right
advanced in the years before Roe was decided and in the decades during
which it was under siege. It shows how the Court could have started sex
discrimination jurisprudence in an opinion striking down laws that crimi-
nalize abortion, and suggests how this approach would alter our under-
standing of the abortion right and equal protection law more generally. In
reconstructing social movement arguments advanced in the era before the
Court decided Roe, the opinion also reflects on the relation of judicial and
popular constitutionalism. While courts generally work to efface counec-
tions between judicial and popular constitutionalism, this opinion aspires
to a kind of counter-factual transparency. The opinion reflects on the role
that people play in shaping judicial interpretation of the Constitution-—
and on the ways that judge-pronocunced constitutional law can intervene
in and shape constitutional culture.

In deriving and enforcing the abortion right, the opinion demonstrates
that courts do not merely defer to popular understanding; they identify
conflicts between the nation’s evolving understandings of its constitutional
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commitments and its long-standing beliefs and practices and call npon the
natien to revise its customs in the light of its commitments. The opinion
suggests how the abortion right is grounded in this dialogic understanding
of judicial review. The opinion is drafted on the assumption that the right
it enunciates will have to be taken up, defended, and elaborated in judicial
and popuiar fora and that this process is an integral part of the practice
of declaring rights—a collaborative process through which the nation’s
understanding of its constitution evolves.





