
ORDINANCE NO. 2011-11-060

AN ORDINANCE RENEWING A FRANCHISE AND GRANTING OLYMPIC PIPE
LINE COMPANY, A CORPORATION, ITS SUCCESSORS, GRANTEES AND ASSIGNS
THE NONEXCLUSIVE RIGHT, PRIVILEGE, AUTHORITY AND FRANCHISE TO
CONSTRUCT, OPERATE, MAINTAIN, REMOVE, REPLACE, AND REPAIR
EXISTING PIPELINE FACILITIES, TOGETHER WITH EQUIPMENT AND
APPURTENANCES THERETO, FOR THE TRANSPORTATION OF PETROLEUM
PRODUCTS WITHIN AND THROUGH CERTAIN RIGHTS OF WAY, STREETS AND
PUBLIC PROPERTY WITHIN THE CITY OF BELLINGHAM.

WHEREAS, City of Bellingham Ordinance No. 2001-11-081 granted a nonexclusive

franchise to Olympic Pipe Line Company under the tenns and conditions set forth therein; and

WHEREAS, Ordinance No. 2001-11-8] provided that the Bellingham City Council will

consider renewing such franchise upon a request from Olympic Pipe Line Company; and

WHEREAS, Olympic Pipe Line Company (hereinafter "Grantee") has requested to

renew such nonexclusive franchise to operate and maintain an existing petroleum pipeline

through certain public rights of way and property within the City of Bellingham (hereinafter the

"City" or "Grantor); and,

WHEREAS, the Bellingham City Charter authorizes the City to grant nonexclusive

franchises for the use of City rights of way, streets and public property;

NOW, THEREFORE, THE CITY OF BELLINGHAM DOES ORDAIN:

Section 1. Renewal

The City hereby renews for a period of ten (J 0) years from the Effective Date (hereinafter

"Renewal Period") the nonexclusive franchise set forth in Ordinance No. 2001-11-081 to Grantee

to operate and maintain its existing pipeline and related facilities necessary to operate and

maintain the pipeline as a liquid petroleum product delivery system for Grantee's business. This
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franchise is conditioned upon the terms and conditions contained in Ordinance No. 2001-11-081

and Grantee's compliance with any applicable federal or state regulatory programs that currently

exist or may hereafter be enacted by any federal or state regulatory agencies with jurisdiction

over the Grantee. The terms and conditions set forth in Ordinance No. 2001-11-081 are hereby

incorporated herein in their entirety, except as specifically modified in this franchise ordinance.

Section 2. Term.

Each of the provisions of this franchise shall become effective upon Grantee's acceptance

of the terms and conditions of this franchise (the "Effective Date") and shall remain in effect for

ten (10) years thereafter. Subsequently, and in accordance with Bellingham Charter Article Xl,

Section 11.05, City Council will consider renewing this franchise, at the written request of

Grantee.

Section 3. Annual Franchise Fee.

In consideration for granting the franchise and for the use of the franchised area,

Ordinance No. 2001-11-081 established an annual fee of Fifty Thousand Dollars ($50,000.00),

paid in United States Dollars. During the original ten year term, the annual fee has been

increased or decreased every three years in the percentage amount that the Consumer Price

Index-All Urban Consumers ("CPl-U") for the Seattle area has increased or decreased for that

three year period. Every three years during the Renewal Period, the annual fee shall continue to

be increased or decreased from the most recent three-year adjustment, in accordance with this

Section 3.
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PASSED by Council this 7th day of No-=--v_em~bc...;:e..;;;;r , 20 IL.

APPROVED by me this~ day of

Attest:

P ished:
September 26, October 3, 10, 17, 2011

November 11, 2011

- 3 -

Franchise Renewal Ordinance - 9-14-1 I

May

Approved as to fonn:

k~



,201L·

FRANCHISE ACCEPTANCE BY GRANTEE:

I, the undersigned official of Olympic Pipe Line Company COPL"), am authorized to bind OPL
and to accept the tenns and conditions of the foregoing franchise (Ordinance No . .)011- h-0(,0),

which are hereby accepted by OPL this .J.. <6 day of f\Jo ~ e..."",be.r , 20ll.-. The
foregoing date shall constilule the "Effective Date" of the Ordinance.

Olympic Pipe Line Company

BY:~~
Name: ..st-e-.)~",~
Title: pC'~\sl~(\t

Subscribed and sworn to before me this 2't day of NoVunlet:
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ORDINANCE NO. 2001-11-081

CITY OF BELUNGHAM
CONTRACT#
dt9&/- &37/

AN ORDINANCE GRANTING OLYMPIC PIPE LINE COMPANY, A CORPORATION,
ITS SUCCESSORS, GRANTEES AND ASSIGNS THE NONEXCLUSIVE RIGHT,
PRIVILEGE, AUTHORITY AND FRANCmSE TO CONSTRUCT, OPERATE,
MAINTAIN, REMOVE, REPLACE, AND REPAIR EXISTING PIPELINE FACILITIES,
TOGETHER WITH EQUIPMENT AND APPURTENANCES THERETO, FOR THE
TRANSPORTATION OF PETROLEUM PRODUCTS WITHIN AND THROUGH
CERTAIN RIGHTS OF WAY, StREETS AND PUBLIC PROPERTY WITHIN THE
CITY OF BELLINGHAM.

WHEREAS, Olympio Pipe Line Company (hereinafter "Granteej has applied for a

nonexclusive franohise to operate and maintain an existing petrolemn pipeline through certain

publio rights of way and property within the City of Bellingham (hereinafter the uCity" or

"Grantor); and,

WHEREAS, the Bellingham City Charter authorizes the City to grant nonexolusive

franchiBes for the use ofCity rights ofway, streets and public property;

NOW, THEREFORE, THE CITY OF BELLINGHAM DOES ORDAIN:

Section 1. ;rumosQ.

The City grants this nonexclusive franchise to Grantee to operate and maintain its

existing pipeline and related faoilities neoessary to operate and maintain the pipeline as a liquid
,

petrolewn product delivery system for Grantee's business. This franchise is conditioned upon

the terms and conditions contained h~rein and Grantee's compliance.with any applioable federal

or state regulatory programs that currently exist or may hereafter be enacted by any federal or

state regulatory agencies ,~th jwisdietion over the Grantee. Tho purpose of this franchise is to

delineate the conditions relating to Grantee's use of the public's rights of way, streets and

property and 10 create a foundation for the parties to work cooperatively in the public's best
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interests after this ordinance becomes effective. By granting this franchise, the City is not

assuming any risks or liabilities therefrom. which shall be solely and separately borne by

Grantee.

Section 2. Right Conveyed.

2.1 Grantor hereby grants, under the tenus and conditions contained herein, to

Grantee, a corporation organized and existing under and by virtue of the laws of the State of

Delaware, and which is authorized to transact business within the State of WashingtoD, its

successors and assigns, which shall be bound hereto, the right, privilege, authority and franchise

to construct, operate, maintain, remove, replace and repair its pipeline, together with all

equipment and appurtenances as may be necessary thereto, for the transportation and handling of

lilly petroleum product or byproduct thereof, except natural gas, in. through and under the streets,

avenues, drives and other public lands within the City of Bollingham, such lands being more

particularly described in Schedule I, which is attached hereto and expressly incOIporated herein

by this reference (the l'Franchised Area").

2.2 This franchise is only intended to convey a limited right and interest as to that

public property and those rights of way in which the City has an actual interest. It is not a

warranty of title or interest in City rond rights of way. None of the rights granted herein shall

affect the City's ability orjurisdiction over its property, streets or rights ofway.

Section 3. ]]rm.

Each ofthe provisions of1h.is franchise shall become effective upon Grantee's acceptance

of the t(DlllS and oonditiol15 of1h.ia franohise (the lc:Bffective Datej and shall remain in effect for
.

ten (10) years thereafter. Subsequently, and in accordance with Bellingham Charter Article XI,
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Section 11.05, City Council will c01l$ider renewing this franchise, at the written request of

Grantee, for an additional ten (10) year renewal period at any time within three (3) years before

the end of the franchise's original ten (10) year lenn, unless either party expresses its intention in

writing to terminate this franchise at the conclusion ofthe original ten (10) year term.

Section 4. Compliance with Laws and Standards.

Grantee shall, in carrying· out any authorized activities under the privileges granted

herein, comply with all applioable federal, state and looallaws of any governmental entity with

jurisdiction over the pipeline and its operation, inoluding, but not limited to, Title 49 Code of

Federal Regulations, Part 195 - Transportation of Hazardous Liquids. This shnll include all

applicable laws, rules and regulations existing at the Effective Date of this franchise or that may

be subsequently enacted by any governmental entity with jurisdiction over Grantee nndlor the

pipeline. In addition, Granteels activities shall comply with all applicable commercially

acceptable industly stnndards.

Section 5. Construction on Public Properties.

5.1 This Section 5 shall apply to all construction done by Grantee in the Franchised

Area. Except in the event of an emergency, Grantee shall provide Grantor nt least ten (10)

calendar days written notice prior to any alteration, integrity testing, repair, replacement,

removal, or other substantial activity, other than routine inspections and maintenance, by

Grantee, its agents, employees or contractors on Grll11tee's pipoline or appurtenant structures on

Grantor's property. Said written notice shall include, at a minimUIIl, detailed plans and

specifications, ifany, and a detailed description ofthe proposed work and anticipated time of the

work. Such work shall only commence upon the issuance of applicable permits by the City~
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which permits shall not be unreasonably withheld or delayed. In the event of an emergency

requiring immediate action by Grantee for the protection of the pipeline, Grantor's property or

other persons or property, Grantee may take sueh action upon such notice to Grantor as is

reasonable under the circumstanoes.
.

5.2 All work (].one hereunder by Grantee or upon Grantee's direction or on Grantee's

behalf shall be undertaken and completed in a workmanlike manner and in accordance with the

descriptions, plans and specifications provided to Gnmtor. Grantee's activities shall be

conducted in such a manner as to avoid damage or interferenoe with other utilities, drains or

other structures. and to interfere as little as possible with pnblic travel, park uses or other

municipal uses and the free use of adjoining property and so as to provide safety for persons and

property. The Grantee's construction, maintenance and repairs shall be in compliance with all

applicable laws and regulations of governmental agencies with jurisdiction. Markers

demarcating the pipeline's location shall be placed on the surface so as to provide clear warning

of the presence of the pipeline but in a manner that does not interfere with trails or other public

uses in that 1U"68. Additionally, Grantee shall place markers underground demarcating the

pipeline's looation each time Grantee digs to the pipeline for any reason.

5.3 The City may condition the granting of any permit or other approval that i~

required under this Franohise. at any time, on any lawful condition or regulation, unless such

oondition or regulation is in conflict with a federal directive, as may be reasonably necessary to

the management of the publio right-oi-way or the Grantor's property, including, by way of

example and not limitation. bonding, maintaining proper distance from other utilities. protecting
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the continuity of pedestrian and vehicular traffic and protecting any right-of-way improvements,

private facilities and public safety,

5.4 Whenever it shall be necessary in constructing, maintaining, repairing, removing

or replacing any of the Grantee's pipeline or structures in any street or public property, the

Grantee shall without delay, as soon as is commercially reasonable, and at Grantee's sole

expense, remove all debris and restore the surface of the street, or public property as nearly as

practicablo to as good or better condition as it was in before the work began. Grantee shall

replace any property comer monuments, smvey reference or hubs that were disturbed or

destroyed during Gtanteo's work in the are~ covered by this franchise. Such restoration shall be

done in a manner consistent with applicable codes and laws, under the supervision of the City's

Director ofPublio Works or his authorized designee and to the City's reasonable satisfaction and

specifications. Whenever restoration is required hereunder, the restoration shall be done under a

bond in an mnount appropriate to guarantee adequate restoration.

5.5 Grantee shall continuously be a member of the State ofWashington one number

locator service Wlder RCW 19.122) or approved equivalent, and shBll comply with all such

applicable rules and regulations. Grantee shall provide reasonable notice to the City prior to

commencing any work or construction under this Franchise and additionally to those owmrrs or

other persons in control ofproperty abutting the Franchise area when such work or construction

wlll affect access to such property or otherwise impact suoh property or the private or public

improvements within said area.

5.6 Upon acceptance of this franchise by Grantee) and as a condition of this

Franchise, Grantee shall make available to the City, upon the City's written requ~t and atno cost
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to the City, within twenty (20) working days, relevant as-built plans, maps and records revealing

the current location and condition of Grantee's facilities wiOUn the public rights-of-way and

public places. All repairs must comply with the procedures defined in ASME B31.4 and all

testing shall comply with the procedures as outlined in Title 49, Code of Federal Regulations,

Part 195.305, as currently enacted or hereafter amended.

5.7 Nothing in this franchise shall be deemed to ~pose any duty or obligation upon

Grantor to determine the adequacy or sufficiency of Grantee's plans and designs or to ascertain

whether Grantee's proposed or actual construction, testing. maintenam::e, repairs, replacement or

removal is in conformance with the plans and specifications reviewed by Grantor. Grantee shall

be solely and completely responsible for workplace safety and safe working practices on its job

sites within the franchise area, inoluding safety of all persons and property during the

performance ofany work therein.

Section 6. QperatioDB. Maintenance. InspectJon and Testing.

6.1 Grantee shall operate, maintain, inspect and test its pipeline in full compliance

with the applicable provisions ofTitle 49, Code ofFederal RegulatiODB, Part 195, as now enacted

or hereafter amended, and any other current or future laws or regulations that are applioabie to

Grantee's pipeline. Grantee shall monitor its pipeline operations and pressure through control

center personnel who are trained and retrained appropriately and regularly in compliance with

any and aU applicable laws, rules or regulatioDB that ourrently exist or may hereafter be enacted.

Grantee shall not operate its pipeline at pressures above those allowed by Title 49, Code of

Federal Regu.1ations, Part 195, as currently enacted or hereafter amended or any other applicable

Jaws or rogulations that may be enacted regarding pipeline pressure levels.
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6.2 Grantee shall cause to be performed visual inspections of its pipeline route at least

once every two weeks. Grantee shall also perform internal inspections of its pipeline using

conunerciaIly appropriate state of the art internal inspection equipment or such other equipment

as may be required by 49 C.F.R. §195 or such other applicable federal law or regulation at least

once every five (5) years or at suoh other more frequent intervals as may be required by 49 C.F.R.

§195 or such other applicable federal law or regulation. Fmther, if a third party conducts

significant work (e.g. construction equipment) within ten (10) feet of the Grantee's pipeline,

Grantee shall, upon Grantor's written request, conduct a reasonable visual inspeotion to

determine that no damage WllS done to Grantee's pipeline. Upon written request, Grantee shall

report to the Grantor as to its inspection and findings. After reviewing the report, the Grantor

may request, in writing, to review the doouments, including photographs, reflecting the

inspection results.

6.3 Grantee shall notify the Grantor of any pipe integrity testing, including any

intemal inspectjon, conducted hereunder within the City's jurisdiction at least ten (10) days prior

to said testing, exc6pt in an emergency, in which case, Grantee agrees to notify Grantor as soon

as is practicable under the circmnstances. Upon written reqnest, Grantee agrees to report to

Grantor the results of said testing 8S soon as is practicable, but, in no case, more than'sixty (60)

days after Grantee receives the results. After reviewing the report, the Grantor may request, in

writing, to review the actual results, including raw data, and Grantee agrees to provide Grantor

access to such results.

6.4 Upon Grantor's written request, the Grantee shall provide the Grantor with a copy

ofGrantee'8 most recent seismic assessment encompassing the City's jurisdiction. If the Grantee
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does not have a seismic assessment that is less than ten (10) years old, Grantee will undertake to

complete such a study within twelve (12) months of Grantor's written request. Grantee shaH

provide proposals and timeframes for seismicaIIy upgrading its faoilities within the City) if such

upgrades are recommended in any seismic assessment.

Section 7. Notice and Reporting.

Grantee shall scbmit an annual written report to the City regarding major maintenance.

inspection and testing that is performed on Grantee's pipeline within the City's limits. Grantee

shall submit this annual report to the Grantor no later than March 31 of the )'flat foIIowing the

year covered in the report. Said report shall be sufficient to provide the City with an accurate

description of the location. results. and dato of major maintenance, inspeotion and testing.

Grantee shall also provide on an annual basis a list ofreports relating to pipeline integrity within

City limits that it has submitted to governmental entities during the previous year. Grantee shall

provide Grantor with copies of any of such reports within sixty (60) days after Grantor has

requested such report in writing.

Section 8. Relocation.

8.1 In the event that Grantor.undertakes or approves the construction of or ohanges

the grade or location of any water, sewer or morm drainage lino, street, sidewalk or other sbnilar

City improvmnent project. and the Grantor determines .that the project reasonably requires tho

relocation of Grantee's fucilitios, Grantor shall provide the Grantee at least one hundred and

twenty (120) calendar clays prior writtoo notice or suob additional time as may reasonably be

required, of such improvement project requiring Grantee (0 relooate its faoilities. Grantor shan

further provide Gr~tee with copies ofpertinent portions of the plans and specificatioDB for such
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improvement project so that Grantee may relocate its facilities to accommodate such

improvement project.

8.1.1 Grantee may, after receipt of written notice requesting a relocation of its

facilities under section 8.1, submit to the City written alternatives to 8uch relocation within thirty

(30) calendar days of receiving the plans and specifications. The City shall evaluate suoh

alternatives and advise Grantee in writing if one or more of the alternatives is sui1able to

accommodate the work that would otherwise necessitate relocation of the facilities. If so

requested by the City, Grantee shall submit additional information to assist the City in moking

suoh evaluation. The City shall give each alternative proposed by Grantee full and fair

considemtion but retains full discretion to decide for itself whether to utilize its original plan or

an alternative proposed by Gran1ee. In the event tho City ultimately detennines that there is no

other reasonable alternative, Grantee shall relocate its facilities as otherwise provided in this

Section.

8.2 If said improvement project under section 8.1 is required in the public health,

safety, welfare or necessity, as adjudged in the sole discretion Qf the Grantor, the Grantee shall

make suoh changes as required herein at Grmtee'S 80le cost, expense and risk.

8.3 Grantor shall work cooperatively with Grantee in determining a viable and

practical route within which Grantee may relocate its faoilities under section 8.1, in ordor to

minimize costs while meeting Grantor's project objectives. Upon receipt of Grantor's notice,

plans and specifioations, Grantee shall complete relocation of such facilities so as to

accommodate the improvement projeot at lellSt ten (10) calendar days prior to commencement of

the improvement project or such othor time as the parties may agree in writing.
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Section 9. Leaks or Spills and Emergency Response.

9.1 Emergency response procedures shall be in place at all times during the term of

this franchise for locating leaks and spills and for shutting down valves as rapidly as possible.

Grantee shall provide Grantor a copy of its emergency procedures, including, but not limited to,

emergency spill response plans, within ten (10) business days of the Grantor's written request.

GrlUltee's emergency plans and procedures shall designate Grantee's responsible emergency

officials and a responsible emergency 24-hour on-call person for Grantee to contact in cDse ofan

emergency. Grantee shan, after being notified of an emergency, cooperate with the City and

make every effort to respond as soon as possible to protect the public's health, safety and

welfare. The parties agree to meet annually to review emergency plans, procedures and

preparedness. Grantee shall coordinate this meeting with the City.

9.2 Grantee shall notify Grantor of any unoontnined leak, spill or other release,

outside of a vault, of petroleum produot from its. pipeline within or affeoting the City of

Bellingham totaling one (1) barrel or more within one (1) business day of its observation or

detection. If requested by Grantor in writing, Grantee shall follow-up this notice within thirty

(30) days with a written summary of the event, including, but not limited to~ the leak: or spill's

date, time, amount, location, response, remediation and other agenoies Grantee has notified

9.3 In the event of an uncontained leak, spill or other release of petroleum product

from Grantee's pipeline affecting the City ofBellingham often (10) barrels or more, where tho

cause is not reasonably apparent, the Grantee shall perfonn an incident investigation nnd report

its findings to the Grantor in a timely manner. If the Grantor is not satisfied with the Grantee~s

incident investigation and after the parties confer and have mado reasonable attempts to resolve
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Grantor's dissatisfaction with Grantee's incident investigation, Grantor may require that an

independent pipeline consultant investigate the occurrence. The Grantor and Grantee shall

jointly select the consultant within thirty (30) calendar days of the Grantors demand for an

independent pipeline consultanrs investigation. If the parties can not jointly select a consultant

within the thirty (30) days, the parties shall petition th" Superior Court for Whatcom County to

select the consultant. Grantee shall be solely responsible for paying all of the consultant's costs

and expenses incmred in investigating the OCCWTence and reporting the findIngs. Grantee shall

meet and confer with the independent consultant following the consultant's investigation to

address whether any modifications or additions to Grantee's facilities may be warranted. If the

consultant recommends that Grantee make modification or additions to its facilities, Grantee

covenants to consider said recommendations in good faith. If Grantoo declines to follow the

consultant's recommendations, Grantee shall provide" a writton report to the City explaining its

ressoning for not following said recommendations. The parties agree to comply with the dispute

resolution provisions contained herein below at Section 10 to resolve any dispute over whether to

follow the cOllBultant's recommendatidns.

9.4 Grantee shail be solely responsible for all necessary costs incurred in responding

to any spill, leak or other release of petroleum product from Grantee's pipeline, including, but

not limited tOt detection, removal of contaminants from earth or watert and all associated

remediation costs.

Section 10. Dispute Rosolution.

10.1 In the event of a dispute between Grantor and Grantee arlsing by reason oftbis

franchIse, or any obligation thereunder, the dispute shall first be referred to the operational
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officers or representatives designated by Grantor and Granteo to have oversight over the

administration of this franchise. Said officers or representatives shall meet within thirty (30)

calendar days ofeither party's request for said meeting, whichever request is first, and the parties

shall make a good faith effort to attempt to achieve a resolution of the dispute.

10.2 In the event that the parties are unable to resolve the dispute tmder the procedure

set forth in section 10.1. th6n the parties hereby agree that the matter shall be referred to

mediation. The parties shall mutually agree upon a mediator to assist them in resolving their

differences. If the parties are wable to agree upon a mediator, the parties Shall jointly obtain a

list of seven (7) mediators from a reputable dispute resolution organization and alternate striking

mediators on that list until one remains. A coin toss shall detennine who may strike the first

name. If a party fails to notify the other party of which mediator it has stricken within two (2)

business days, the other party shall have the option of selecting the mediator from those

mediators remaining on the list. Any expenses incidental to mediation shall be borne equally by

the parties. .

10.3 If either party is dissatisfied with the outcome of the mediation, that party may

then pursue any available judicial romedies, provided, that if the party seeking judicial redress

does not substantially prevail in the judicial action, it shall pay the other party's reasonable legal

fees and costs incurred in the judicial action.

Section 11. Abandonment or Remoyal ofFacilities.

In the event of abandomnent or'Grantee's permanent cessation of use of its facilities, or

any portion thereof within the City of Bellingham, the Grantee shall, within one hundred and

eIghty days (180) after the abandonment or pennanent cessation of use, remove the pipeline or
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secure the pipeline in such a manner as to causa it to be as safe as is reasonably possible, by

removing all liquid hydrocarbons, purglng vapors, displacing the contents of the line with an

appropriate inert material and sealing the pipe ends with a suitable end closure, all in oompliance

with applicable regulations and industry standards; provided, that portions of the pipeline which

are above ground shall be removed. In the event of the removal ofall or a portion ofthe pipeline,

Grantee shall restore the franchised property area as nearly as possible to a condition that existed

prior to installation of Grantee's facilities. Such property restoration work shall be done at

Grantee's sole cost and expense and to Grantor's reasonable satisfaction. If Grantee fails to

remove or secure the pipeline and fails to do 50 and to restore the premises or take such other

mutual1y agreed upon aotion, Grantor may, after reasonable notice to Grantee, remove the

pipeline, restore the premises or take such other action as is reasonably necessary at Grantee's

expense and Grantor shall not be liable therefor. This remedy shall not be deemed to be

exclusive and shall not prev6llt the City from seeking a jud~cia1 order directing that the facilities

be removed.

Section 12. Non-Exclusive Franchise.

This franchise is non-exclusive. Grantor reserves the right to grant other franchises,

easements, licenses, permits or other approvals to others, subjeot to the rights granted herein,

PT?vided that Grantor shall not grant any other franchise, license, permit or other approval which

would substantially interfere with Grantee's use. Grantor shall notify Grantee of any proposed

franchise, easemen~ license or pennit for a utility or other structure which may be located within

ten (l0) feet of'Grantco's pipeline, as shown on the latest map Grantee has provided the City.

When the Grantor has notice that excavation, oonstruction or other work may be undertaken
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within ten (10) feet of Grantee's pipeline, it shall notify Grantee so that Grantee may have the

opportunity to inspect the work to see that Grantee's pipeline is not damaged. If the contractor

undertaking the excavation, construction or other work is observed to have violated safety

regulations, Grantor will cooperate to the extent feasible in pursuing nn enforcement action to
.

avoid third party damage to the pipeline. This provision shall not create, either expressly or

implicitly, nor shall the City assume. any liability under any circumstances heretmder.

Section 13. Indemnification.

13.1 general Indemnificatiog. Grantee shall indemnify, defend and hold harmless

Grantor from any and all IiBbility, loss, damage, cost, expense, and claim. whatsoever, arising on

or after the date of this agreement, whether at law or in equity, arising out of or related to,

directly or indirectly, the construction, operation, use, location, testing, repair, maintenance,

removal, abandonment or damage to Grantee's pipeline, or from the cxist6llce of Grantee's

pipoline and other appurtenant facilities, and of the products contained in, transferred through,

released or escaped from said pipeline and appurtenant facilities, from any and all causes

whatsoever, except Grantor's sole negligence. If any action or proceeding is brought against

Grantor by reason ofthe pipeline or its appurtenant facilities, Grantee shall defend the Grantor at

the Grantee's complete expense, provided that, f~r uninsured actions or proceedings. defense

attorneys shall be approved by Gramor, which approval shall not be unreasonably withheld.

13.2 Environmental Indemnifioation. Grantee shall indemnify, dcfond and save

Grantor harmless from and against any and all liability, loss, damage, expense, actions and

claims) arising on or after the date of this agreement, either at law or in equity, including, but not

limited to, costs and reasonable attorneys' and experts' fees inourred by Grantor in ,defense
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thereof, arising from (a) Grantee's breach ofany environmental laws applicable to the pipeline or

(b) from any release ofa hazardous substance on or from the pipeline or (c) other activity related

to this franchise by Grantee, its agents, contractors or subcontractors. This indemnity includes

but is not limited to (a) liability for a governmental agency's costs of removal or remedial action

for hazardous substances; (b) damages to natural resources caused by hazardous substances,

including the reasonable costs of assessing such damages; (c) liability for any other person's

costs of responding to hazardous substances; (d) liability for any costs of investigation,

abatement, correction, cleanup, fines, penalties, or other damages arising lDlder any

environmental laws; and (e) liability for personal injury, property damage, or economic loss

arising under any statutory or common-law theory.'

13.3 Definitions.

13.3.1 '1fazardous Substance" menns any hazardous, toxic, or dangerous

substance, material, wnste, pollutant, or contaminant, including all substances designated under

the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et ~.; the Comprehensive

Environmental Response, Compensation and Liability Aot, 42 U.S.C. § 9601 et m.; the

Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et G9,.; the Federal Water Pollution

Control Aot, 33 U.S.C. § 1257 mm&.; the Clean Air Act, 42 U.S.C. § 7401 et ~.; the Toxic

Substances Control Act, 15 U.S.C. § 2601 m ~.; the Federal Inseoticide, Fungicide,

Rodenticide Act, 7 U.S.C. § 136 at ~.; the Washington Hazardous Waste management Act,

Chapter 70.105 RCW; and the Washington Model Taxies Control Act, Cbapter70.105D, RCW;

all as amended from time to time; or any other federal, state. or local statute. code or ordinance or

lawful rule, regulation. order. decree, or other governmental authority as now or at any time
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hereafter in effect. The term shall specifically include petroleum and petroleum products. The

term shall also be interpreted to include any substance which, after release into the environment,

will or may reasonably be anticipated to cause death, disease, behavior abnormalities, cancer, or

genetic abnorma;lities.

13.32 '~nvironmentalLaws" shall include the Resource Conservation and Recovery

Act, 42 U.S.C. § 6901 et seq.; the CompreheIisive Environmental Response. Compensation, and

Liability Act, 42 U.S.C. § 9601 ~.; the Hazardous Materials Transportation Act, 49 U.S.C.

§ 1801 et seg.; the Federal Water Pollution Control Act, 33 U.S.C. § 1257 et seg.; the Clean Air

Act, 42 U.S.C. § 7401 ot seg.; the Toxic Substances Control Act, 15 U.S.C. § 2601 ~.; the

Federal Insecticide, Fungicide) and Rodenticide Act, 7 U.S.C. § 136 ~.; the Occupational

Safety and HClaJth Act, 29 U.S.C. § 651 ~.; the Washington Hazardous Waste Management

Act, Chapter 70.105 RCW; and the Washington Model Toxics Control A~ Chapter 70.105D

RCW; all as amended from time to time; or any other federal, state. or local statute, code, or

ordinanco or federal or state administrative role, regulation. ordinance. order, decree, or other

governmental authority as now or at any time hereafter in effect pertaining to the protection of

human health or the environment.

Section 14. Insurance.

14.1 During this Agreement, Grantee shall provide and maintain, at its own cost,

insurance in the minimum amount of ONE mJNDRED MILUON UNITED STATES

DOLLARS ($100,000,000.00) each occurrence, in a form and with a croTIer reasonably

acoeptable to the Grantor, naming Grantor ftS an 8d~onal insured, to cover any and all insurable

liability, damage, olaims and loss 8S set forth in Section 13.1 abovet and, to the extent such

-16 ~
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coverage is reasonably available in the commercial marketplace, aJlliability, damage, claims and

loss as set forth in Section 13.2 above, except for liability for fines and penalties for violation of

environmental laws and as otherwise provided below. Insurance coverage shall include, but is

not limited to, all defense costs. Such insurance shall include, but is not limited tOt pollution
, .

liability coverage, at a minimum covering liability from sudden and accidental oocurrenoes,

subject to time element reporting requirements, and such other applicable pollution coverage. as

is reasonably available in the commercial marketplace, In the event that a deductible applies to

the insurance herein, Grantee agrees to pay the amount of that deductible.

14.2 Proof of insurance WId a copy of the insurance policy, inoluding, but not limited

to, coverage terms and claims procedures, shall be provided to the Grantor prior to the beginning

ofany substantial work, testing or construction or reconstruction on the Pipeline. Said insurance

shall contain a provision that it shall not be canceled without a minimum of thirty (30) da.ys prior

written notioe to the Grantor.

14.3 The indemnity and insurance proY;isions herein under Sections 13 and 14 shall

survive the termination of this Agreement and shall continue for as long as the Grantee's

facilities shall remain in or on the franchised areas or until the parties execute a new franchise

agreement whioh modifies or tomrlnates these indemnity or insurance provisions.

Section 15. Annual Franohiso Fee~

15.1 In consideration for granting this franchise and for the Me of the franchised area,

there is hereby established an annual fee of Fifty Thoosand Dollars ($50,000.00), paid in United

States Dollars. The:first installment shall be paid at the time Grantee accepts this franchise and

shall cover the next twelve (12) months. Each succeeding"installment shall cover the next twelve

'.
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(12) month period and shall be paid not later than the anniversary date of tlrls franchise's

Effective Date. Interest shall accrue on any late payment at the rate of twelve percent (12%) per

annum.

15.2 Th6 annual fee shall be increased or decreased 6Very three years in the percentage

amount that the Consumer Prioe Index-AU Urban Consumers ("CPI-U'1 for the Seattle area shall

have increased or decreased for that three year period.

15.3 Grantee agrees that it will obtain, at the City's then-existing rate, any and all

licenses. pennits or other approvals necessary for Grantee to operate. maintain or repair its

facilities in the franchlsed area. This shall include, by way of example only and not limitation,

inspection and permit costs associated with Grantee's work in the City's rights of way. The

franohise fee set forth in section 15.1 does not include standard and custommy paymonts

assooiated with the City's administrative expenses inomred in reviewing, licensing, permitting or

granting any other approvals necessary for Grantee to operate, maintain or repair its facilities or

for any inspection or enforcement costs thereunder. Additionally, the foregoing annual fee does

not include any generally applicable taxes that the Grantor may legally levy.

Section 16. Notice.

All notices, demands, requests, consents and approvals which may, or are required to be

given by any party to any other party hereunder, shall be in writing and shall be deemed to have

been duly given if delivered personally, sent by faosimile, sent by a nationally recognized

oveniight delivery service, or if mailed or deposited in the United States mail and sent by

registered or certified mail, return receipt requested, postage prepaid to:
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Grantor:

with copy to:

Grantee:

with copy to:

Director ofPublic Works
City ofBellingham
210 Loltie Street
Bellingham, Washington 98225

City Attorney
City ofBellingham
210 Lottie Street
Bellingham, Washington 98225

Olympic Pipe Line Company
Attn: Viol' PresidentIDistrict Manager
2319 Lind Avenue S.W.
RentoDJ Washington 98055

Mark Johnsen
KarrTuttle Campbell
1201 Third Avenue, Suite 2900
Seattle, Washington 98101

or to such other address as the foregoing parties hereto may from time-to-time designate in

writing and deliver in a like manner. All notices shall be detmled complete upon actual receipt or

refusal to accept delivery. Facsimile transmission of any signed original dooument, and

retransmission of any signed facsimile tranBmlssion shall be the same as delivery of an original

document.

SectIon 17. Assignment and Transfer QfFrancbise.

17.1 In accordance with Bellingham City Charter Article XI, Section 11.06, this

franchise shall not be leased, assigned or otherwise alienated without the express consent of the

Grantor by ordinance, which approval shall not be unreasonably withheld.

17.2 Subject to the foregoing, Grantee and any proposed assignee or transferee shall

provide and oertifY the following to the City not less than 120 days prior to the proposed date of

transfer:
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17.2.1 Complete information setting forth the nature, terms and conditions of the

proposed assignment or transfer;

17.2.2 All infmmation reasonably required by the City of a franchise applicant

under Bellingham Municipal Code chapter 13.15 with respe~ to the proposed assignee or

transferee;

17.2.3 Any other infonnation reasonably required by the City; and,

17.2.4 An application fee whioh shall be set by the City, plus any other costs

actually and reasonably inoWTed by the City in processing and investigating the proposed

assignment or transfer.

17.3 No transfer shall be approved unless the assignee or transferee has at least the

legal, technical, financial, and other requisite qualifications to carry on the activitiBB of the

franchisee granted hereunder.

17.4 Any transfer or assignment of this franchise without the prior written consent of

the City DB set forth herein shall be void lll1d shall result in revocation of the existing permit or

franchise.

Section 18. Transfers ofControl.

If Grantee intends to enter into a transaction which would result in a change of the

operational control of Grantee, the City shall be notified and given 90 days within which to

provide written comments and identify any issues ofconcern to the City. Grantee will reimburse

Gramor for actual and reasonable expenses to perform due diligenoe wi~ regard to the legal,

finanoial and technical experience and qualifications ofthe proposed new operator, provided that

reimbursement shall not exceed Twenty-five Thousand Dollars ($25,000.00). Grantee shnll
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provide reasonable cooperation to Grantor during Grantor's due diligence. Grantee shall respond

in writing within 60 days to any written comments submitted by Grantor regarding the transfer of

operational control.

Section 19. Reservation ofPolice Power.

All the rights and privileges granted in this franchise shall be governed by the tenus and

conditions contained herein subject to the City's reservation of all its police powers to enact

ordinanoes that are necessary to protect the health, safety and welfare of the general public.

Section 20. Tennination.

20.1 Grantor may terminate this Agreem~t upon the occurrence of any of the

foHowing events:

20.1.1 If Gnmteo materially breaches or otherwise fails to perform, comply with

or otherwise observe any of the terms and conditioIl.'l of this franchise or fails to maintain all

required licenses and approvals from federal, state, and local jmisdiotions, and fails to cure such

breach or default within thirty (30) calendar days of Grantor's providing Grantee written notice

thereot: orJ ifnot reasonably capable of being cured within thirty (30) calendar days, within such

other reasonable period oftime as the parties may agree upon; or,

20.1.2 A single uncontainod release .of any petroleum product

from the pipeline totaling more fuan ten (10) barrels within the City ofBelllngham or ifany suah

release of the pipeline's petroleum product flows or migrates into the City of Bellingham. if the

spill is materially caused by Grantee's negligence. Provided, that prior to termination under this
provision, the parties shall undertake the investigation process of Section 9.3 herein and, at the

request of either party, the dispute resolution provisions of Section 10. The parties shall ensure
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that remedial aotion following an accidental release be consistent with directives of the Federal

Office ofPipeline Safety.

20.2 This Agreement shall not be terminated except upon a majority vote of the City

Council, after reasonable notice to Grantee and an opportunity to be heard, provided that if

exigent circumstances necessltato immediate termination, the hearing may be held as soon as

possible after the termination.

20.3 In the event of termination under this franchise Section 20, Grantee shall follow

any and all directives ofthe Federal Office ofPipeline Safety, including, but not limited to. those

directives regarding modification, reduction or discontinuance in the operation of "the pipeline

through the franchised area.

20.4 Grantor's right to ten:ninate this franchise is in addition to and not in limitation of

any othcrr remedy of Grantor at law or equity. Grantor's failure to exercise such remedy at any

time shall not waive Grantor's right to terminate or assert any other remedy at law or equity for

any future breach or default ofGrantee.

20.5 Term1nation of this franohise shall not release Grantee from any liability or

obligation with respect to any matter occurring prior to sach termination, nor shall such

termination release Grantee from any obligation to remove or seoure the pipeline and restore the

premises pursuant to Section 11 herein.

Section 21. Legal Relations.

21.1 Grantee accepts any privileges granted hereunder by Grantor to the franchised

public rights of way and other public property in an "as is" condition. Grantee agrees that the .

City has never made any representations. implied or express warranties or guarantees as to the
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suitability, security or safety of Grantee's location of facilities or the facilities themselves in

public property or rights of way or possible hazards or dangem arising from other uses of the

publio rights of way or other public property by the City or the general publio. Grantee shall

remain solely and separately liable for the function, testing, maintenance, replacement and/or

repair of the pipeline or other activities pennitted hereunder.

21.2 Grantee hereby waives immunity under Title 51 RCW in any cases involving the

Grantor and affirms that the Grantor and Grantee have specifically negotiated this provision, to

the extent it may apply.

21.3 This franchise ordinance shall not create any duty of the City or any of its

officials, employees or agents and no liability shalt arise from any action or fallure to act by the

City or any of its officials, employees or agents in the exercise of powers reserved herein.

Further. this ordinance is not int6Ilded to acknowledge, create, imply or expand any duty or

liability of the Grantor with respect to any :function in the exeroise ofits police power or for any

other purpose. Any duty that may be deemed to be created in the Cityhereunder-shall be deemed

a duty to the general public and not to any specific party, group or entity.

21.4 This franchise shall be governed by, and construed in accordanoe with. the laws of

the State ofWashington and the parties agree that, in any 8uch action brought hereunder, except

actions based on federal questions, venue shall lie exclusively in Whatcom County, Washington.

Section 22. Grantor's Acceptance.

This franchJse ordinanoe shall be oompletely void if Grantee shall not file its

unconditional acceptance of this franchise within thirtY (30) caIendllI' days from the final passage

.. .



of same by Council" Grnntee shall file its unconditional acceptance with the City's F'mance

Director and a copy ofsame with the City Attorney's Office.

Section 23. Specific Performance.

The parties acknowledge that the covenants set forth herein are essential to this franchise,

and, but for the mutual agreements of the parties to comply with suoh covenants, the parties

would not have entered into this franchise. The parties .further aclolowledge that they may not

have an adequate remedy at law if the other party violates such covenant. Therefore. the parties

shall have the right, in addition to any other rights they may have, to obtain in any court of

competent jurisdiction injunctivo relief to restrain any breach or threatened breach of or

otherwise to specifioally enforco any of suoh covenants contained herein should the other party

fail to perform them after notice 88 provided herein in Section 20.1.1.

Section 24. Miscellaneous Proyisions.

24.1 All the provisions, conditions, tenus and requirements contained herein shall be

binding upon the Grantee's successors and RSsigns. All of Grantee's privileges, obligations, and

liabilities shall inure to its successors and assigns equally as if they were specifioally mentioned

in this franchise wherever the Grantoo is so mentioned.

24.2 AJJ.y modification, change or nlt6ration to this franchise shall only be effective if

completed in a written ordinance duly approVCId by City Council approving said modification,

change or alteration.

24.3 No failure by any of tho foregoing parties to insist upon the strict perfonnanoe of

any covenant, duty, agreement. or condition of this franchise or to exercise any right or remedy

consequent upon a breach thereof shall constitute a waiver of any such breach or any other
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covenant, agreement, term or condition. Any party hereto, by notice, and only by notice as

provided herein may, but shall be under no obligation to, waive any of its rights or any conditions

to its obligations hereunder, or any duty, obligation or covenant of any other party hereto. No

waiver shall affect or alter this .franchise, and each and every covenant, agreement, term and

condition of this franchise shall continue in full force and effect with respect to other then

existing or subsequ6l1t breach thereof.

24.4 The captions of this franchise ordinance are for convenienco and reference only

and in no way define, limit, or describe the scope or intent of this franchise.

PASSED by Council this --=.5~TH.:..-_ day of NOVEMBER .2001.-.

APPROVED by me this J/JtK day of

AUest' IA~LJ§iL.
::i1~ ---
Published:

~~fonn:

~C7~
Office of the City Attorney
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FRANcmSE ACCEPTANCE BY GRANTEE:

I, the undersigned official ofOlympic Pipe Line Company (OPL), am authorized to bind
OPL and to accept the terms and conditions oftbe foregoing franchise (Ordinance No
2001~ 11-08~ which are hereby accepted by OPL this / L) rJt,. day ofMtb.1fj'f£:-.
200L. The foregoing date shall constitute the "Effective Dalet

' of the Ordinance.

Olympic Pipe Line Company

BY~~~ ~"\r\ ~K
Name: ~D\P~)\ ~. \~\\~~

\ ~
Title: \\ 'I.:.Q.. - '?IitJ2S;~ QQ.",-\"- Ib 15~L,c..\ \J\A..~~~IZ..

/'(J

Subscribed and sworn to before me this / 'i 1.f>. day of D&!lf:H1.~ , 20 al.

~.1~1Ji. f!u~
~arypubliC iIl/and fur the

Slate ofWashington
My commission expires";'1 J>n: 2(Joy.

Received on behalf of the City the CJt)OO day of beCJ2hLku.r , 20QL.

.....
'.

.p.,\
..J '!'\

., I g
~ _...... I

.... ,ttUl!U!:, ..... :
~ .. Q.

-r.... ~"I ...Q ~.
.' . ~

"" ." 'I'I'~

Name: SIto..rOY!."D. IJa..aner
Title: AA~~~



SCHEDULE I

SUNSET DRIVE: That part thereof lying between the Easterly line of Vining
Street and a line parallel to and 60 feet Westerly therefrom; being 60 feet in length
across said Sunset Drive.

VINING STREET: That part thereof lying between the Southerly line of
Sunset Drive and the centerline of Orchard Drive traversing said section of Vining Street
1129 feet. Also that part thereof lying between the South line of Alabama Street and a
point opposite Vining Place traversing said section of Vining Street 1425 feet.

ALABAMA STREET: That part thereof lying between the Easterly line of Vining
Street and a line parallel to and 60 feet Westerly therefrom, being 60 feet in length
across said Alabama Street.

LAKEWAY DRIVE: That part thereof lying between the lines parallel to and
situate 15 feet East of and 35 feet West of the following described lines:

Beginning at a point in the North right of way of Lakeway Drive, said point being
480.70 feet North and 444.00 feet West of the y.; section corner of Sections 28 and 33 in
Township 38 North, Range 3 East

Thence: South 2 degrees 02' West 60 feet to a point in the South right of way of
Lakeway Drive, said point being 420.74 feet North and 441 .87 feet West of said y.;
section corner of Sections 28 and 33, being 60 feet in length across said Lakeway Drive.

A STRIP OF LAND 50 feet in width lying between the lines parallel to and situate
15 feet Easterly of and 35 feet Westerly of, measured at right angles from the following
line:

Beginning at a point in the North line of Section 16, Township 37 North, Range 3
East of W.M., Whatcom County, Washington, said pint being Westerly 15 feet from an
iron pipe set for the Northeastcorner of the Northwest y.; of said Section 16.

Thence: South 2 degrees 20' East, 2304 feet to a point
Thence: South 11 degrees 00' East, 2033 feet to a point
Thence: South 16 degrees 30' East, 50 feet more or less to a point in the

North right of way of State Highway NO.1 and line being in all 4387 feet in length more
or less.



SCHEDULE I [continued)

A STRIP OF LAND 50 feet in width lying between the lines parallel to and
situated 15 feet Easterly of and 35 feet Westerly of, measured at right angles. from the
following described line:

Beginning at a point 35 feet East of a concrete monument set for the Center of
Section 28. Township 38 North, Range 3 East of W.M., Whatcom County Washington:

Thence:
Thence:
Thence:
Thence:
Thence:
Thence:
Thence:
Thence:

South 00 degrees 52' West 57 feet to a point
South 17 degrees 11' West 732 feet to a point
North 72 degrees 49' West 160 feet to a point
South 17 degrees 11' West 200 feet to a point
South 10 degrees 32' East 353 feet to a point
South 17 degrees 11' West 421 feet to a point
South 15 degrees 11' West 100 feet to a point
South 2 degrees 02' West 438 feet to a point

in the North line of Lakeway Drive, said point being 480.70 feet North and
444.00 feet West of the quarter section corner of Sections 28 and 33 in Township 38
North, Range 3 East, being in all 2461 feet in length, more or less.




