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Amalla Rodriguez-Mendoza

: District Clerk
No. D-1-GV-09-000624 Travis District
ATTORNEY GENERAL GREG § IN THE DISTRICT COURT 0%~
ABBOTT, § ‘L
ON BEHALF OF THE PUBLIC §
* INTEREST IN CHARITY, g
Plaintiff §
8 TRAVIS COU 'TY, TEXAS
v. § -
§
' THEROY F. AND JOANN COLE §
MITTE FOUNDATION, A TEXAS § ‘
' NONPROFIT CORPORATION § oiits
: g . " JUDICIAL DISTRICT
Defendant

ATTORNEY GENERAL'S ORIGINALbT@ETITION
COMES NOW, Attorney General Greg Ab]')%f”, M“Attorney General"), on behalf of
the public interest in charity, complaining of the }{oét and Joann Cole Mitte Foundation, (“the
Mitte Foundation”), a Téxas nonprofit and for é{}% of action would show.

1.0 DISCOVERY CONTROL PLAN

1.1 The Attorney General ifitends to conduct discovery under Level 3 of Rule 190

w
%

of the Texas Rules of Civil Proce§1f?'é.

€ -
2.0 AU;'H@Q{ITY OF ATTORNEY GENERAL AND
" % NATURE OF THIS SUIT
¢
tt( mey General brings this suit pursuant to the authority granted him
. Sy
under the commog“iavif’; the Constitution of Texas, Chapter 123 of the Texas Property Code!, the

¢

o

TEx.PROP. CODE ANN. §§ 123.001-123.005

f
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Texas Non-Profit Corporation Act?, the Texas Miscellaneous Corporation Laws Act’, and acting

within the scope of his duty to protect the public interest in charitable funds held in trust for ﬂé

public. 4 e,
3.0 JURISDICTION AND VENUE |

L

3.1 Jurisdiction in this Court is proper under § 115,001 of thsf*)f"e;{"as Property

f e Texas Property

(Trust) Code because this is a proceeding brought by the Attorney Genéi&fjlleging, aﬁiong other
things, breach of fiduciary duty. |

4.0 PARTIES

4.1 Greg Abbott, Attorney General of theﬁ,éi;."z of Texas, is the petitionc; in this

suit, acting on behalf of the public interest in charity,.""he Attorney General’s principal office is

located at 209 West 14th Street, 8th Floor, Aus?*? "‘e; as 78701.

\\% e

42 Defendant, the Mitte vFoyangtlon, is a Texas , nonprofit corporation with its

#5 . ® . .
principal place of business in Travis Ccunt?, Texas. Service of process by serving its registered

o

agent for service is not necessary.4..’nis time as it is understood that counsel for the Mitte

Foundation will accept serv1ce X

af

S 0 STATEMENT OF FACTS

P
Z

: =

TEX. Rl:v v STA’I‘ ANN., Arts. 1396-1.01 through 1396-11.02. In this pleading , the articles of the Non-
Profit Corpor nu { ixct are cited as “NPCA, Art, X.XX," e.g., TEX.REV.CIV.STAT.ANN,, Art. 1396-1.01 is cited as
“NPCA, Art U..

3 €

rx REV.CIV.STAT.ANN., Arts. 1302-1.01 through 1302-7.09. In this pleading , the articles of the
Misc. lla 1eous Corporation laws Act are cited as "MCLA, Art. X.XX," e.g., TEX.REV.CIV.STAT.ANN.,, Art. 1302-

11 r1 3= cited as “MCLA, Art. 1.01."
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5.1 The Mitte Foundation is a Texas nonprofit corporation founded by Roy F. and

Joann Cole Mitte in 1994. Historically, the Mitte Foundation’s activities have incluc‘;éf‘f
e
&

providing scholarships to higher education institutions for qualified individuals; ziwv.ding
academic grants to selected higher education institutions for academic programs; and making

awards or grants to or for the benefit of qualified nonprofit charitable, educatiorai; scientific, or

&

religious organizations, or other programs or projects administered by those. "*,u,:xmzatxons

5.2 At the time of its original incorporation in 1994, th fairs and business of

(x
L

the corporatién were managed by the Board of Directors. Thﬁ“; ‘wo members of the Mitte

Foundation at the time of the original incorporation, Roy F. szd%]oann Cole Mitte served on the

original Board of Directors. In 2003, the Articles of hgogfﬁidtion were amended to add Michael

Scott Mitte (“Scott Mitte”) as the third member of -v‘gorporation. In 2004, the Articles of

" Incorporation were amended to state “Managerr Li the business and affairs of the corporatmn

shall be vested in the members of the corpog@}ion. The corporation may limit the authority of the

Board of Directors to whatever extent < ‘nay be set forth in the Articles of Incorporation and

F
éf’«@%

Bylaws.”

5.3 ng the deaths of Roy F. and Joann Cole Mitte, Scott Mitte

was the sole member of thg Mitte Foundation.

54 On Yo cn 24, 2008, Scott Mitte was arrested for a second time for possession

f‘ z e
ﬂﬂe%;:\ 3 .
of cocaine. Scott M itte’s first arrest had not been revealed to the Board of Directors of the Mitte

. ‘w

Foundatlonw 'i} e’&’second arrest was revealed and discussed.

Following the reporting of Scott Mitte’s arrest -the Office of the Attorney
Gene @ opened an investigation of the Mitte Foundation on April 24, 2008, sending out a

" ec sest to examine documents pursuant to the Texas Miscellaneous Corporation Laws Act.
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5.6  The Attorney General’s extensive investigation of the Mitte Foundation and ;

Scott Mitte's role in the Mitte Foundation revealed the following improper actions by Scott M-tuv

in his capacity as a member and officer of the Mitte Foundation:

a. improper use of Mitte Foundation credit cards for private use by Scott Mitte;

b. improper personal use of Foundation property by Scott Mitte; 7,

&)ﬁ

c. Scott Mitte’s failure to secure board approval for, &‘ELOO 000 worth of

renovations to the carriage house property behind the 1uain Mltte Foundation

offices, at a time when the Foundation was in ﬁ;‘ 'c1al difficulty;

d.
e.
f
g.
h.
i {neor management and investing of Mitte Foundation funds by Scott Mitte;
i E ‘poor oversight by members of the Mitte Foundation over finances of the Mitte
Foundation; |
retaliatory removal of a dissenting director by Scott Mitte.
Page 4 of 7
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5.7 Inthe face of pressure from the Attorney General’s Office, Scott Mitte resigned
as a Member, Officer, and Director of the Mitte Foundation.
6.0 CAUSES OF ACTION

Violations of the NPCA

&

6.1  The Attorney General reasserts the factual allegations contairs. 1n paragraphs

5.110 5.7 above.

6.2  The Mitte Foundatmn is a non-profit, chantable cwgoratlon based in the

s'\f., "

State of Texas and holds its assets in charitable trust on behalf" of "’the public subject to the

statutory duties of officers and directors. The Mitte Foundatégneitsélf has a fiduciary duty to the

e

public and other statutory duties imposed by the Non-Pgoﬁ;.‘gJ&rporation Act (“NPCA").

6.3  The Mitte Foundation violated 1;*1 2V24 of the NPCA by distributing the

assets of the corporation to Scott Mitte as an o 807 and employee of the corporation, in excess

of reasonable compensation for services provided in furtherance of the charitable mission of the

corporation. o
6.4  This violation 01;??:*1‘1; NPCA by the Mitte Foundation amounts to a breach of

I
W F
5.

its fiduciary duties to the publi

Common Law Breach ot;Fiuaciary Duty

6.5 The “Ai‘oiney General reasserts the factual allegations contained in paragraphs

5.11 above. f\ng

2"/,

6, ( 'As the Mitte Foundation holds its assets in trust for the benefit of the public
¢
and for th unarltable purposes for which the non-profit corporate entity is dedicated, the Mitte

Four Ila ion owes a fiduciary duty to the citizens of the State of Texas to use the nonprofit
e

PO
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corporate assets held for the mission and purposes intended, and for no other. Since the Mitte

Foundation has failed to properly hold these assets in trust, it has breached its fiduciary duties, @

Injunctive Relief Sought

6.7  Based on the above-recited facts, the Attorney General requests that’tif;é Court
issue a Temporary Injunction and after trial hereof, a Permanent Injunction enj Qining the Board

from allowing Scott Mitte to participate in the Mitte Foundation as memwr of the Board of

Directors, an Officer, or an employee. Based on Scott Mitte’s past bx»"‘ 11es of fiduciary duty,
the Attorney General believes that it would be in the best 1nterc° s‘uf the foundation and the
public’s interest in charity that Mr. Mitte’s be barred from an:gg;“ ‘of further participation in the

affairs of the Mitte Foundation.

6.8  The Attorney General’s swormn p

which will adequately protect the public’s 1ntere t in charity. The granting of the extraordinary
Vi

/

relief requested is in the public interest I\;ccgise it will protect the public’s interest in charity.

7.1
necessary to investigate and "osecute this action. Consequently, the Attorney General requests
that this Court adjudge a ast The Mitte Foundatlon, all attorneys’ fees, investigators' fees and

% *«@
costs of court pu":ucult to TEX.GOV'T. CODE ANN., § 402.006(c), TEX.PROP. CODE ANN.§§
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PRAYER

WHEREFORE, Attorney General Greg Abbott, on behalf of the public interest =+
&%‘Q, ‘

charity, respectfully prays the Court:

1. To waive citation as it is anticipated this cause will be resolved through an
agreed judgment; 7
(‘”"
2. Award all relief, whether legal or equitable, as may be nece ‘s“ry to vindicate
the public’s interest in charity; and Py
¢ g‘f f‘
3. Award the Attorney General his costs of court, “i. udmg his reasonable
attorneys fees and investigatory expenses. < T .
£
S g{w‘%
Respectfully saon. tted,
GREG ABLOTT

Attomev C'F‘.leral of Texas
C. ANJ., REW WEBER
Ph"tmssmtant Attorney General

JnFF L.ROSE
““;."Deputy First Assistant Attorney General

’
7" PAULD.CARMONA, Chief

R Consumer Protection and Public Health Division
Ag:} ‘ ’

£ Robert J. Blech”
State Bar of Texas No. 00790320
Assistant Attorney General
Charitable Trusts Section
P.O.Box 12548 MC 010
Austin, Texas 78711-2548
(512) 475- 4360 Direct Dial
(512) 322- 0578 Facsimile

robert.blech@oag.state.tx.us
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P2
&

ATTORNEY GENERAL GREG
ABBOTT,

ON BEHALF OF THE PUBLIC
INTEREST IN CHARITY,

IN THE DISTRICT COURT O¢'

4

Plaintiff

TRAVIS COTINTY, TEXAS

5

V.

THE ROY F. AND JOANN COLE MITTE
FOUNDATION, A NONPROFIT
CORPORATION

W W Wy W W W W W

Defendant

AGREED JUDGMEN -+

COMES NOW, Plaintiff, Attorney Gene2i<{3reg Abbott, ( “Attorney General”), on

behalf of the public interest in charity, an;iﬁgi‘fqrfdant, the Roy F. and Joann Cole Mitte

Foundation, a Texas nonprofit corporation, and ’cgnsent to the entry of the following AGREED
2T ‘

JUDGMENT, and would show as follof”fs;:;?"ﬁ

of Texas ("OAG") on behalf of the public interest in

The Office of the Attoney Ge

charity and as the enforcement ~ui..ority over charitable nonprofit co orations, filed this action
p p

W
Kan

against the Roy F. and J ipn Cole Mitte Foundation (“Mitte Foundation”) to address certain

issues related to the p:f{*fgnnance and breaches of duty by Scott Mitte in his role as the sole

member and CEG ¢ ‘he Foundation. The Mitte Foundation has fully cooperated with the
Attorney Ge;,erél ‘in reviewing and revising its articles of incorporation, bylaws , corporate
£y

,??grporate procedures, to address the Attorney General's concerns.

2

policies

b4

f° pvnafically, the Mitte Foundation has voluntarily made the following changes and agrees to

o

.:,»gut:ain these changes in the future:

Paar o
W
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1. Amendment of the Articles of Incorporation of the Mitte Foundation, to eliminate the. %,

member class from the corporation;

2. Amendment of the Articles of Incorporation of the Mitte Foundation to chaﬂg the
corporation from a member managed and controlled nonprofit corporation, to w-c{f;mproﬁt
corporation managed and controlled by its board of directors; | ks

3. Acceptance of the resignation of Chief Executive Officer, L1f 3

Mitte™);
;%‘”/ P .
3. Amendment of the Articles of Incorporation anGatB laws to remove all provisions

- specifically related to Scott Mitte;

4. Amendment of the Bylaws to raise the atf“ at which Roy F. Mitte III and Lacianne
& %i
Cole Carriere shall become lifetime directors fr;face eighteen to twenty-one;

Mitte Foundation further agrees to:

1. Maintain a lifetime prohibit: min Scoit Mitte serving as:

£
(a) a member of the Miite ¥ _»undanon Board of Directors;

(b) a Mitte Foundat u, corporate officer;
(c) a Mitte Foununon employee;

(d) an honr¥a; y director of the Mitte Foundation Board of Directors; or

(e) a miJer of a committee or a committee chair;

2. 'I:‘ht »Mitte Foundation agrees to pay to Scott Mitte no more than $8,837.32 for the
o b g?
purpose ;«f‘i’f 1;1mbursement of continuing medical insurance benefits as a final settlenient of any

pOtt ‘t;m claims. The Board further agrees that Scott Mitte will not be the recipient of any Mitte

. ruindation funds now or in the future;
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3. The Mitte Foundation agrees to expand the board of directors from four directors to E

seven directors with the addition of three additional directors to be selected within one yearjﬁ\ m

the date this Judgment is signed,; L

4, The Mitte Foundation agrees to use its best efforts in seeking quali-ed outside

{7
directors to serve on the Mitte Foundation board,; . S
B @

5. The Mitte Foundation shall maintain no less than eight board c'r i#rs at such time as

Ay

all three of the lifetime directors of the Mitte Foundation have assuried their positions on the

t‘oundation, the number of

board, at the age of 21. At all times for the duration of the Mu

directors shall not be less than eight; ‘
Y

6. The Mitte Foundation agrees that its lifetime {szr*c?ors Roy F. Mitte Il and Lacianne

Cole Carriere shall obtain training in foundation and "r;yproﬁt management, prior to joining the

board;

7. The Mitte Foundation agrees %q,:p‘g};lthe Attorney General's office $25,000 for its

o G
Ly

Attorney's fees and costs of investigatic 1. *

O
¢

All other relief sought by the OAwls dismissed with prejudice. Each party is to bear its own

PO

taxable costs.

day of , 2009,

PRESIDING JUDGE
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Agreed and Accepted by:

Office of the Attorney General of Texas

By: M 0,‘ /‘v{}.ﬂ{,

Robert J. Blech ¢

State Bar No0.00790320

Assistant Attorney General

Charitable Trusts Section

Consumer Protection Division

Office of the Attorney General of Texas
P.O. Box 12548

Austin, Texas 78711-2548

Phone: (512) 475-4360

Fax: (512) 322- 0578

Agreed as fo Form:

Attorneys forthe Roy F. rnl ,Joa Cole Mitte Foundation

e Aj

Shanc W. Hudson
State Bar No. 24049 i
Fizer, Beck, Webm Bentley & Scroggins, P.C.
1330 Post Oak Ex Ievard Suite 2900

Houston, Tch 77056

Phone: (”]JW 40-7710

Fax: (715} $93-8469

27F

CONFIDENTIAL

OAG_SUB-00091365
AG Exhibit 0223




Agreed and Accepted:

The Roy F. and Joann Cple/Mitte Foundation : Set

BY ( 8

Dilum Chandrasoma S
President, the Roy F. And Joann Cole Mitte Foundat1on S

* Authorized Agent for the Roy f. and Joann Cole Mitte Foundation

THE STATE OF TEXAS  §

o O

COUNTY OF

himself/herself to be an authorized agent for the T.oy F. And Joann Cole Mitte Foundation, and
. ' e
he, as such an agent, being authorized tmd;i’ 9, executed the foregoing Agreed Judgment for the

purpose and cons1derat10n therem contamed by signing for the Roy F. And Joann Cole Mitte

iy
£+ I+ areunto set my hand and official seal.

MO A

NotaryPublic, State of Texas

JULIE a NN
Notary Pujiic -State of Texas
My Com ssion Expires

«ine 27, 2011 My Commission Expires: (e [2% (8}
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