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Only the most extraordinary charges can justify the most extraordinary outcome of 

impeachment and removal of a statewide elected official. Parting with historical practices, the 

House now seeks to remove a constitutional officer for nothing more than disagreements with the 

legal conclusions of his subordinates. In Article III, the House asks this Court to remove the 

Attorney General from office based on legal decisions made by his office concerning the Public 

Information Act (PIA). At most, Article III describes disputed advisory rulings which are regularly 

and routinely addressed by Texas courts. The Office of Attorney General’s (OAG) open records 

rulings, numbering thousands per year, are advisory in nature and subject to judicial review at the 

request of any involved party. Any legally incorrect conclusion OAG may have reached is 

reviewable—and correctable—by a court. But there are no allegations—or evidence—that any 

party even sought to challenge the open records rulings at issue in this Article. And because the 

parties involved had no issue with the OAG’s rulings, it is absurd to now cite those rulings as a 

basis for impeachment. 

Even if the House could prove beyond a reasonable doubt that the unidentified rulings 

underlying Article III were legally incorrect (and they cannot), such a mistake would not warrant 

the extraordinary remedy of impeachment and removal. Trial court judges regularly make incorrect 

decisions and are routinely reversed on appeal, but they are not removed from office. Instead, our 

democracy affords litigants review mechanisms to address incorrect decisions. The PIA itself 

expressly provides for a robust procedure for reviewing and correcting erroneous decisions. That 

procedure is not impeachment.  Article III should be dismissed.  

STANDARD 
 

“While impeachable offenses are not defined in the Constitution, they are very clearly 

designated or pointed out by the term ‘impeachment,’ which . . . connotes the offenses to be 
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considered.” Ferguson v. Maddox, 263 S.W. 888, 892 (Tex. 1924). Our “Constitution in this matter 

of impeachment created nothing new. By it, something existing and well understood was simply 

adopted.” Id. An impeachable offense is a “grave official wrong[]” as historically understood in 

English and early American practice “by an examination of the Constitution, legal treatises, the 

common law[,] and parliamentary precedents.” Id. It is “emphatically” not an “arbitrary and 

unrestrained” power to remove an elected official. Id. Rather, “[i]mpeachment is used only in 

extreme cases,” Ferguson v. Wilcox, 28 S.W.2d 526, 533 (Tex. 1930), consistent with “such 

official delinquencies, wrongs, or malfeasances as justified impeachment according to” historical 

practices. Ferguson, 263 S.W. at 892. This Court determines whether an allegation rises to the 

historic level of an impeachable offense as a matter of law. Id. And this Court has the power to 

dismiss an Article for failing to rise to that level. Id.; see also S. Journal, 88th Cong., 1st Sess. at 

40-52 (2023), Rule 15. It is also a fundamental constitutional principle that one cannot be convicted 

for something that does not constitute an offense. Garcia v. State, 981 S.W.2d 683, 685 (Tex. 

Crim. App. 1998). 

ARGUMENT 

I. Article III Is Impermissibly Vague.  

Article III is extraordinarily vague. It charges the Attorney General with “refusing to render 

a proper decision relating to a public information request for records held by the Department of 

Public Safety and [for] issuing a decision involving another public information request that was 

contrary to law.” But this Article fails to identify with any specificity which of the over 2,000 PIA 

rulings by OAG in fiscal year 2020 was improper or contrary to law. The only piece of identifying 

information from which to narrow the pool of 2,000 is this: it purportedly related to records held 

by DPS. But DPS sent 538 ruling requests to OAG in fiscal year 2020 alone. 
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https://tinyurl.com/DPSORD. The extremely high level of generality within this Article is 

constitutionally intolerable. 

 The Texas Constitution and United States Constitutions require more: they require the 

House to “descend to the particulars,” Russell v. United States, 369 U.S. 749, 763 (1962) (quotation 

omitted), of what the House alleges the Attorney General has done wrong. Put another way, Article 

III must, standing alone, describe the accusations against the Attorney General “with sufficient 

clarity and detail to enable the defendant to anticipate the [prosecution’s] evidence and prepare a 

proper defense to it.” Garcia, 981 S.W.2d at 685; see Tex. Const. art. I, § 10. This constitutional 

obligation requires that every charging document contain on its face all “the elements of the offense 

and every fact or circumstance necessary to complete description thereof.” Labelle v. State, 720 

S.W.2d 101, 107 (Tex. Crim. App. 1986).   

Article III utterly fails to apprise the Attorney General or this Court of which open records 

decisions are at issue or precisely why the unspecified decisions were improper. Article III should 

be dismissed because the Constitution does not require the Attorney General to resort to sheer 

speculation to understand the charges against him and to prepare a defense at trial. Terry v. State, 

471 S.W.2d 848, 852 (Tex. Crim. App. 1971); Drumm v. State, 560 S.W.2d 944, 946-947 (Tex. 

Crim. App. 1977); Swabado v. State, 597 S.W.2d 361, 364 (Tex. Crim. App. 1980).  

II. Article III Fails to State an Impeachable Offense.  

Article III does not allege a “grave official wrong” comparable to treason or a high crime 

against the people of Texas—indeed, it falls far short of the level of severity required to constitute 

an impeachable offense. Impeachable offenses under our Constitution include only those 

“established by the common law and the practice of the English Parliament and the parliamentary 

bodies in America.” Ferguson, 263 S.W. at 893. There is no historical support for the House’s 
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claim that issuing an incorrect PIA decision, which is not binding and which either party is free to 

challenge in a district court, rises to the level of an extreme case which might warrant 

impeachment. Wilcox, 28 S.W.3d at 533. 

The purpose, structure, and procedures under the PIA all provide ample protection for the 

public, and the notion that mere disagreement with a PIA decision could be impeachable is 

ahistorical and indefensible. The PIA provides that the public is entitled to “complete information 

about the affairs of government and the official acts of public officials and employees” unless 

otherwise expressly restricted by law. Tex. Gov’t Code § 552.001. The Act is to be liberally 

construed in favor of disclosing public information. Id. When a governmental body receives a 

public information request, it has ten business days to identify the responsive information, release 

the information that is disclosable, and if necessary, request an Attorney General ruling that any 

otherwise responsive information falls within one of the PIA’s exceptions to public disclosure and 

can be withheld. Tex. Gov’t Code § 552.301. Importantly, the OAG’s role is only to provide legal 

guidance; the responsibility for responding to a PIA request is always on the recipient. 

When asking for a PIA ruling, the governmental body must submit written comments 

explaining why a PIA exception allows the specific information at issue to be withheld, and the 

governmental body must also submit a representative sample of the information it seeks to 

withhold. Tex. Gov’t Code § 552.301(e). A governmental body seeking to withhold information 

bears the burden of establishing to the Attorney General that the requested information falls within 

an exception from disclosure under the Act. Arlington ISD v. Tex. Atty. Gen., 37 S.W.3d 152, 157 

(Tex. App—Austin 2001, no pet.). Additionally, if the request implicates a third party’s interests, 

the governmental body must within ten business days provide the third party with notice of the 

request informing the party that it can submit its position to OAG. Tex. Govt § Code 552.305. 
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Exceptions to the Act are narrowly construed. Arlington ISD, 37 S.W.3d at 157. After issuing a 

ruling, OAG returns the information to the governmental body. Ex. B at 1; Ex. C at 1.  

There are consequences for the recipient of a PIA request if they do not follow these 

procedures. If an Attorney General ruling is not timely requested, the requested information is 

presumed public. Tex. Gov’t Code § 552.302. This presumption can only be overcome if the 

governmental body establishes a compelling reason to withhold it, such as a mandatory exception 

to public disclosure that cannot be waived. Tex. Gov't Code § 552.302; Abbott v. City of Dallas, 

453 S.W.3d 580, 588 (Tex. App.—Austin 2014), aff'd sub nom. Paxton v. City of Dallas, 509 

S.W.3d 247 (Tex. 2017). As relevant here, the law enforcement exception, Section 552.108, is not 

a mandatory exception and thus can be waived. Id. at 585.  

 It is true that the Attorney General is tasked with administering the public information 

process with a goal of securing uniformity in the PIA’s interpretation. Tex. Gov’t Code § 552.011. 

But PIA decisions are not enforceable except through filing a state court lawsuit, and the Attorney 

General’s decisions are not binding upon the courts. City of Houston v. Houston Chronicle Publ'g 

Co., 673 S.W.2d 316, 322 (Tex. App.—Houston [1st Dist.] 1984, no writ); Tex. Dep't of Pub. Safety 

v. Gilbreath, 842 S.W.2d 408, 411 (Tex. App.—Austin 1992, no pet.). And the opportunities for 

courts to review PIA decisions are substantial. Any interested party can initiate judicial review of 

the Attorney General’s PIA ruling in any given case. The governmental body can file suit seeking 

declaratory relief from an Attorney General decision requiring the disclosure of public 

information, Tex. Gov’t Code § 552.324, as can a third party whose information is impacted by 

the PIA request, Tex. Gov’t Code § 552.325. If a suit is filed, the information will not be released 

until the district court reaches a decision. See Dallas Morning News v. City of Garland, 994 S.W.2d 

258, 261–62 (Tex. App.—Austin 1999, no pet.). The requestor of the information can also file suit 
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if the Attorney General does not require the governmental body to disclose the requested 

information. Thomas v. Cornyn, 71 S.W.3d 473, 483 (Tex. App.—Austin 2002) (citing Gilbreath, 

at 411). And if the Attorney General refuses to issue a PIA decision, that can be challenged in court, 

too. Gilbreath, 842 S.W.2d at 411-412 (citing Hous. Chron. Publ’g Co. v. Mattox, 767 S.W.2d 695, 

698 (Tex. 1989). A party can also file a formal complaint with a county or district attorney against 

a governmental body for allegedly violating the Act. Tex. Gov't Code § 552.3215. 

Against the backdrop of this robust procedural framework for handling PIA requests, as 

well as the significant substantive protections for all involved, it is difficult to imagine how an 

erroneous PIA decision could give rise to an impeachable offense—let alone a correct decision. 

See infra Part III. Issuing an allegedly wrong decision—whether labeled as “improper” or 

“contrary to law” or anything else—is not an impeachable offense. An incorrect PIA decision 

cannot support removing a statewide elected official from office; it cannot even support the 

removal of a locally elected judge. Tex. Gov’t Code § 665.052; Tex. Const. art. XV § 8. If it could, 

district court judges would be subject to removal every time one of their rulings was reversed by 

an appellate court.  

Article III does not even allege that a party sought judicial review of either of the OAG 

decisions to which it gestures. That the House would later prefer an Article of Impeachment 

predicated on a PIA decision that no impacted party challenged as incorrect is astonishing. An 

allegedly wrong decision in two unspecified open records decisions—out of the thousands handled 

by OAG every year—cannot subject the Attorney General to impeachment because “[e]rrors in 

judgment, or want of capacity to discharge the duties of the office, can never be supposed to be 

included in these words, high crimes and misdemeanors.” The Anti-Federalist, Essays of Brutus 

XV, 185 (Herbert J. Storing, University of Chicago Press 1985) (emphasis original). Yet the House 
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thinks it appropriate to remove the Attorney General from office for an alleged legal error by his 

office regarding a PIA decision. There is simply no legal or historical explanation as to why the 

conduct alleged in Article III constitutes an impeachable offense, and it should be dismissed. 

III. The Attorney General Did Not Violate the Public Information Act.  

Because Article III is unconstitutionally vague on its face, the Attorney General is forced to 

look outside the four corners of the Article to identify which PIA rulings may be at issue here. 

Based on the House General Investigating Committee’s public hearing transcript, it appears that 

the House is contesting open records decisions concerning documents DPS possessed related to 

Nate Paul. Transcript of Public Hearing at 39:17-40:8, In re Paxton (Transcript). Neither the 

Attorney General nor this Court should have to guess as to which PIA rulings are at issue, as 

explained above. But if these are the rulings at issue, Article III must be dismissed for another 

reason: these PIA decisions were correct as a matter of law.  

A. OAG’s Open Records Decision Concerning “Records Held by [DPS]” was Legally 
Correct.  
  

As summarized by the Chief of OAG’s Open Records Division (ORD), this open-records-

ruling request was unique because DPS itself had violated the PIA. Ex. A. Although DPS requested 

a ruling from ORD within ten-business days of receiving the PIA request, it provided ORD with 

only a very small representative sample, and even worse, DPS failed to provide notice to the 

Federal Bureau of Investigations that it may have an interest in the case for over two months. Ex. 

A; Cf. Tex. Govt. Code § 552.305 (requiring notice within ten business days). DPS’s late notice to 

the FBI, and the FBI’s late interjection of additional arguments into the matter—arguments that 

had been completely redacted out of the copy of the FBI letter the FBI was statutorily required to 

send to the requestor, thus preventing the requestor from being able to respond to the FBI’s 

arguments—left ORD with mere days to determine how to rule based on incomplete submissions. 
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Ex. A. Moreover, ORD was left with a difficult decision: should it punish the FBI for DPS’s late 

notice by presuming all requested information to be public, or should it reach some other result? 

To complicate matters further, the requestor had already filed a mandamus lawsuit against DPS 

related to the request seeking disclosure of the documents at issue. Ex. A; See Kallinen v City of 

Houston, 462 S.W.3d 25, 28 (Tex. 2015) (holding that a requestor is not required to defer a suit 

for mandamus until the attorney general issues a decision). Accordingly, no matter what ORD 

decided, it was virtually certain that a court would conclusively resolve the issue. 

ORD determined that the best course of action under these “completely unique” 

circumstances was to let the already-began judicial process run its course to resolve the rights of 

the parties to the documents. Ex. A. ORD accordingly issued a letter closing the file. Ex. B. The 

closing letter acknowledged that ORD must normally issue a ruling based on a 2011 Open Records 

Decision, but that given DPS’s failure to timely notify the FBI, ORD could not issue a timely 

decision consistent with the PIA’s due process standards. Ex. B. ORD was leaving the matter to 

be conclusively decided by the courts. Ex. B. No documents were disclosed because of the closing 

letter, and the representative sample DPS had provided was returned to DPS on June 2, 2020. Ex. 

B, p. 1.  

This ruling did not violate the PIA. While it arguably butted up against a prior open records 

decision, these decisions are advisory and not binding. Houston Chronicle, 673 S.W.2d at 322; 

City of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex. 2010). Historically, OAG had declined to 

issue decisions if a lawsuit regarding the same information was pending. See, e.g., Tex. Att’y Gen. 

Op. No. JM-287 (1984). There is no legal support for the contention that ORD’s decision to issue 

a ruling that may have partially conflicted with a prior open records decision violates the PIA. And 
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any interested party had the right to file a lawsuit against OAG seeking to compel the agency to 

issue a decision rather than close the file. Gilbreath, 842 S.W.2d at 411–12. No party did so.  

This portion of Article III asserts, at most, an ordinary legal error that had an ordinary 

remedy in a state trial court—a remedy that is clearly laid out in the PIA itself, but which no 

interested party decided to pursue. Article III’s allegation that OAG somehow violated the PIA 

fails here as a matter of law.  

B. The PIA Was Not Violated by an Alleged Decision “Involving Another Public 
Information Request That Was Contrary to Law and Applicable Legal 
Precedent.” 
 

It is utterly impossible from the face of Article III to ascertain what this second decision 

could be about. The Attorney General can only guess as to what other PIA decision is targeted by 

Article III or how it was contrary to law or applicable legal precedent. And it is wrong and 

unconstitutional that the Attorney General should be forced to guess. Terry, 471 S.W.2d at 852. 

There is some indication, however, that this allegation relates to a PIA request to OAG itself 

seeking an unredacted copy of the FBI’s May 13, 2020 letter that was part of the DPS records 

request presumably implicated in the first portion of Article III. Transcript at 42-43; Ex. C. But 

OAG’s decision to release the May 13, 2020 FBI letter was demonstrably correct, and the FBI 

allowed the information to be released without ever challenging it in court.  

After OAG received the PIA request for the May 13, 2020 FBI letter, OAG notified the 

FBI as an interested third party and requested a ruling from ORD as to whether the information 

had to be released. Ex. C; Tex. Gov’t Code §552.305. OAG did not advocate for disclosing or 

withholding the May 13, 2020 FBI letter, leaving that decision up to the FBI. Ex. C; Tex. Gov’t 

Code §552.305(c). The FBI responded to ORD with a June 18, 2020 letter, but the FBI did not 

address why the May 13, 2020 letter was exempt from public disclosure. Ex. C. It instead again 
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explained why the underlying documents sought from DPS in the prior request were exempt from 

disclosure, without any discussion of its May 13, 2020 letter. Ex. C. Since the FBI did not argue 

that its May 13, 2020 letter was excepted from disclosure, OAG issued a decision releasing the 

May 13, 2020 letter because it was presumed to be public and no mandatory exception to public 

disclosure applied. Ex. C. This was a textbook application of the PIA. And as described above, the 

FBI could have filed a lawsuit challenging the ruling to prevent the release of the brief, but it did 

not do so.  

Any argument by the House that this ORD decision—assuming that this is the decision 

they intend to put at issue—was wrong is belied by the law and by the FBI’s decision to allow 

disclosure of this material rather than challenge the decision of the Attorney General’s 

subordinates. Accordingly, Article III’s allegations here also fail as a matter of law. 

CONCLUSION  
 

  For the foregoing reasons, Article III should be dismissed.   
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