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OPINION

CARMAN, Chief Judge: Pursuant to 28 U.S.C. § 1581(c) (2000), this
Court has jurisdiction to review the Department of Commerce’s ap-
proach to the Indian rupee’s devaluation in Final Results of Redeter-
mination Pursuant to Court Remand, Viraj Group, Ltd. v. United States
of America and Carpenter Technology, Corp., et al., Slip Op. 02-52 (CIT
June 4, 2002) (“Remand Redetermination I1I”). This Court will sustain
Remand Redetermination III unless it is “unsupported by substantial
evidence on the record, or otherwise not in accordance with law.”

19 U.S.C. § 1516a(b)(1)(B)(@).

BACKGROUND

On June 4, 2002, this Court remanded to the Department of Com-
merce (Commerce) the Final Results of Redetermination Pursuant to
Court Remand, Viraj Group, Ltd. v. United States of America and Car-
penter Technology, Corp., et al., Slip Op. 02-24 (CIT February 26, 2002)
(“Remand Redetermination II”). This Court ordered Commerce to:
“(1) apply a currency conversion methodology that reaches a more accu-
rate dumping margin in this case by accounting for the rupee’s depreci-
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ation in Commerce’s dumping margin calculations; (2) explain to this
Court why such a methodology does or does not further the congressio-
nal goal of accuracy in dumping determinations; and (3) explain to this
Court which method it chooses to apply in this case, apply that method,
and give an explanation of its reasons for doing so.” Viraj Group, Ltd. v.
United States, 206 F. Supp. 2d 1340, 1344 (Ct. Int’l Trade 2002). On July
22,2002, Commerce filed Remand Redetermination III with this Court.

In Remand Redetermination III, Commerce stated that this Court’s
instruction “implies that the Department must apply the exchange rate
on a date that eliminates the impact of unpredicted currency fluctua-
tions in the case where the amplitude appears to be neither negligible
nor extreme.” Remand Redetermination 111 at 4. Commerce therefore
“adjusted its currency exchange methodology by using the exchange
rate on the date of payment rather than the exchange rate on the date of
sale.” Id. In response to this Court’s second instruction, Commerce ex-
plained that “the adjustment to the currency conversion methodology
does not further the congressional goal of calculating an accurate dump-
ing margin” because it does not use the exchange rate considered by the
seller in making its pricing decision. Id. Finally, Commerce responded to
this Court’s third instruction by explaining that it had chosen to apply
the exchange rate in effect on the date of payment in order to “obviate[]
the Court’s concern surrounding currency fluctuations between the
date of sale and the date of payment and removel[] the Court’s perceived
distortion from the dumping margin calculation.” Id. Accordingly, Com-
merce arrived at an amended dumping margin of zero percent for Viraj
Group, Ltd.

ANALYSIS

In its remand results, Commerce appears unwilling to acknowledge
the inaccuracy that may result when a currency devalues significantly
over the course of an investigation or review and a respondent has not
hedged against such a change. Commerce also appears unwilling to ade-
quately explain why a steady, gradual, and significant devaluation
should not be accorded similar consideration as that given a precipitous
and large one. Clearly, however, it recognized such a problem in Notice:
Change in Policy Regarding Currency Conversions, 61 Fed. Reg. 9,434,
9,435 n.2 (Mar. 8, 1996) (“Policy Bulletin 96-1").

This Court must insist that Commerce adhere to the congressional in-
tent of ensuring “that the process of currency conversion does not dis-
tort dumping margins.” Uruguay Round Agreements Act, Statement of
Administrative Action, H.R. Doc. No. 103-316, at 841 (1994). Com-
merce has a duty to determine dumping margins as accurately as pos-
sible. See, e.g., NTN Bearing Corp. v. United States, 74 F.3d 1204, 1208
(Fed. Cir. 1995); Allied Tube & Conduit Corp., 127 F. Supp. 2d 207, 218
(Ct. Int’l Trade 2000). A zero percent dumping margin that accounts for
the effects of a steady, gradual, and significant currency devaluation is
more accurate than one that ignores its effects. Therefore, this Court
concurs and sustains the results of Remand Redetermination III while
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not endorsing the reasoning underlying the recalculation of the remand
results.

CONCLUSION

Upon consideration of Remand Redetermination III, the record, and
all other pertinent papers, the results of Remand Redetermination IIT
are affirmed in their entirety.

(Slip Op. 02-90)
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OPINION

CARMAN, Chief Judge: This matter comes before the Court on a motion
for judgment on the agency record filed by Yancheng Baolong Biochemi-
cal Company, Ltd. (“Plaintiff” or “YBB”). Plaintiff challenges the De-
partment of Commerce’s (“Department” or “Commerce”) decision to
rescind its review with respect to YBB in Freshwater Crawfish Tail Meat
from the People’s Republic of China; Notice of Final Results of Anti-
dumping Duty Administrative Review and New Shipper Reviews, and
Final Partial Rescission of Antidumping Duty Administrative Review,
66 Fed. Reg. 20,634 (Apr. 24, 2001), amended by 66 Fed. Reg. 30,409
(June 6, 2001) (“Final Results”). The Court has jurisdiction over this
case pursuant to 28 U.S.C. § 1581(c) (2000).

BACKGROUND

On August 1, 1997, the Department published an antidumping duty
order on freshwater crawfish tail meat from the People’s Republic of
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China (“PRC”). See Notice of Final Determination of Sales at Less Than
Fair Value: Freshwater Crawfish Tail Meat From the People’s Republic
of China, 62 Fed. Reg. 41,347-02 (Aug. 1, 1997), amended by Notice of
Amendment to Final Determination of Sales at Less Than Fair Value
and Antidumping Duty Order: Freshwater Crawfish Tail Meat From the
People’s Republic of China, 62 Fed. Reg. 48,218 (Sept. 15, 1997). On Sep-
tember 30, 1999, the Department received requests for review from,
among others, respondent YBB. The Department then conducted an ad-
ministrative review of the antidumping duty order for the period Sep-
tember 1, 1998 through August 31, 1999 and published the preliminary
results of review on October 11, 2000. See Notice of Preliminary Results
of Antidumping Duty Administrative Review and New Shipper Reviews,
Partial Rescission of the Antidumping Duty Administrative Review, and
Rescission of a New Shipper Review: Freshwater Crawfish Tail Meat
From the People’s Republic of China, 65 Fed. Reg. 60,399 (Oct. 11, 2000)
(Preliminary Results).

Based upon information obtained at verification, Commerce deter-
mined that YBB made no sales to the United States during the period of
review. Preliminary Results, 65 Fed. Reg. at 60,401. Instead it became
apparent to Commerce that another company, Asia Europe, had made
the sales of subject merchandise. See Memorandum for File through
Maureen Flannery from Jacqueline Arrowsmith and Jonathan Lyons:
Verification of Yancheng Baolong Biochemical and Asia Europe in the
Second Administrative Review of Freshwater Crawfish Tail Meat from
the People’s Republic of China (PRC) (Sept. 29, 2000), Prop. Doc. 61,
Pl’s Pub. App. 7 at 6 (“Verification Report”). Commerce therefore pre-
liminarily rescinded the review with respect to YBB in accordance with
19 C.FR. § 351.213(d)(3) (1999), which states that the Department may
“rescind an administrative review, in whole or only with respect to a par-
ticular exporter or producer, if the Secretary concludes that, during the
period covered by the review, there were no entries, exports, or sales of
the subject merchandise, as the case may be.” Id. In addition, because
Asia Europe failed to respond to the Department’s antidumping ques-
tionnaire, the Department applied the PRC-wide rate to Asia Europe’s
sales of subject merchandise to the United States during the period of
review. See Preliminary Results, 65 Fed. Reg. at 60,401.

YBB contested the Department’s preliminary determination that it
had made no sales to the United States during the period of review; it
further argued that if the Department insisted upon Asia Europe as the
seller, the Department should collapse the two affiliated companies into
one entity. See Memorandum from Joseph A. Spetrini to Bernard T. Car-
reau, Issues and Decision Memo for the Final Results of the Antidump-
ing Duty Administrative Review and the Antidumping New Shipper
Reviews of Freshwater Crawfish Tail Meat from the People’s Republic of
China (Apr. 24, 2001), Def.’s Pub. App. Tab 12 at 26 (“Decision Memo”).
After analyzing comments and rebuttals submitted by interested par-
ties, Commerce published the Final Results on April 24, 2001, in which
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it rescinded the review with respect to YBB and applied the PRC-wide
rate to Asia Europe. Final Results, 66 Fed. Reg. at 20,635. Plaintiffs
thereafter timely filed a summons and complaint challenging the final
results.

DiscussioN

1. Commerce’s finding that YBB made no sales to the United States in the
period of review is supported by substantial evidence on the record or
otherwise in accordance with law.

A. Plaintiff’s Contention

Plaintiff contends Commerce’s holding that YBB did not make any
sales to the United States in the period of review is not supported by sub-
stantial evidence on the record. Plaintiff claims that all transactions
with U.S. customers involved only contacts with YBB. For support,
Plaintiff points to exhibits of sales invoices, packing lists, bills of lading,
a bank collection order, sales contracts, and certificates of origin issued
by the Chinese government listing YBB as the exporter. Plaintiff ac-
knowledges there is no information on the record, however, to explain
why two types of documents—the “customs declaration sheet for ex-
porting cargoes,” and the “Foreign Exchanges Certification Sheet by
the State Foreign Exchange Administration Bureau”—show Asia Eu-
rope as the exporter. (Pl.’s Br. in Support of Mot. for J. on the Agency
Record at 8.)

B. Defendant’s Contentions

Defendant contends substantial evidence supports Commerce’s de-
termination to rescind the administrative review of YBB because YBB
did not make any sales of subject merchandise during the period of re-
view. Defendant states that in order for Commerce to conduct an admin-
istrative review of a producer, there must be sales for export to the
United States by the producer during the period of review. Absent such
sales, Defendant asserts Commerce may rescind an administrative re-
view with respect to a particular exporter or producer pursuant to 19
C.FR. 351.213(d)(3). Defendant asserts that where an administrative
review involves a non-market economy (“NME”), Commerce reviews
NME trading companies rather than the manufacturers that supply
them because it is the trading company that determines the price at
which the subject merchandise is sold in the United States.

Defendant states that consistent with its NME practice, Commerce
determined to rescind the review with respect to YBB because Asia Eu-
rope exported the subject merchandise to the United States. Defendant
claims the following substantial record evidence supports Commerce’s
determination: (1) a management agreement between YBB and Asia
Europe giving Asia Europe responsibility for export and sales activities
as well as risk of loss, and agreeing that payment be made by the U.S.
customer to Asia Europe’s bank account; and (2) sales and shipping doc-
uments submitted by YBB demonstrating Asia Europe was the exporter.



52 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 36, SEPTEMBER 4, 2002

Defendant states none of the documents to which YBB refers support its
claim to have made sales to the United States.

C. Analysis

This Court finds Commerce has clearly set forth substantial evidence
on the record to support its determination that YBB made no sales to the
United States in the period of review. First, upon verification, Com-
merce determined that the sales in question for the period of review
were recorded in Asia Europe’s books. Memorandum to Troy H. Cribb
through Joseph A. Spetrini from Barbara E. Tillman, Yancheng Bao-
long Biochemical Products (Baolong Biochemical): Intent to Rescind
Administrative Review (Sept. 29, 2000), Prop. Doc. 69, P1.’s Prop. App. 6
at 3-4 (“Rescission Memorandum”). Second, although much of the sub-
mitted export paperwork identified YBB as the seller, two documents for
each of the sales identified Asia Europe as the seller. Id. Finally, docu-
mentation dated prior to the first sale at issue indicated that YBB was a
member of the Baolong Group, which is the same as Asia Europe, mak-
ing it reasonable for the Department to conclude Asia Europe controlled
YBB'’s sales of subject merchandise to the United States. Id.; see also De-
cision Memo at 26.

Plaintiff has directed this Court’s attention to exhibits of sales in-
voices, packing lists, bills of lading, a bank collection order, sales con-
tracts, and certificates of origin issued by the Chinese government
listing YBB as the exporter. This Court finds it reasonable that Com-
merce should be unpersuaded by such exhibits, as YBB submitted in-
voices for Asia Europe that indicated its sales were identical to those of
YBB. Id. Commerce stated in its verification report that “[a]lthough
[YBB] requested the review for the current [period of review] and
claimed that it had made the sales of subject merchandise prior to the
‘management agreement’. Asia [sic] Europe’s worksheets and account-
ing records for the [period of review] indicated that it was Asia Europe
who had actually made the sales under review.” Decision Memo at 27
(quoting Verification Report at 6). Accordingly, this Court finds that sub-
stantial evidence on the record supports Commerce’s determination
that YBB made no sales of the subject merchandise during the period
covered by the review.

II. Commerce’s determination not to treat Asia Europe and YBB as a
single entity is supported by substantial evidence on the record or
otherwise in accordance with law.

A. Plaintiff’s Contentions

Plaintiff contends that even if YBB were not the seller or exporter,
YBB should be collapsed with its affiliated company, Asia Europe, into a
single entity. For support, Plaintiff points to the Department’s history of
collapsing entities where one controls the other. Plaintiff claims the De-
partment acknowledged in the Rescission Memorandum that YBB and
Asia Europe were affiliated and that Asia Europe controlled YBB before
the first sale to the United States. Plaintiff asserts Commerce should
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have followed past precedent to collapse YBB and Asia Europe into one
entity that requested an administrative review and exported to the
United States during the period of review.

B. Defendant’s Contentions

Defendant contends Commerce properly determined it could not
treat Asia Europe and YBB as a single entity. Defendant asserts Com-
merce rejected YBB’s collapsing argument because YBB failed to report
the nature of its relationship with Asia Europe in a timely manner, and
Asia Europe failed to respond to Commerce’s questionnaires. Defen-
dant argues that lack of available evidence on the record precluded Com-
merce from examining whether the two companies should have received
a single rate.

C. Analysis

Commerce’s decision not to treat Asia Europe and YBB as a single en-
tity is supported by substantial evidence on the record or otherwise in
accordance with law. In order to treat producers as a single entity and to
determine a single weighted-average margin for that entity, Commerce
must first determine whether the companies are affiliated pursuant to
19 U.S.C. § 1677(33)(F); second, it must determine whether the “pro-
ducers have production facilities for similar or identical products that
would not require substantial retooling of either facility in order to re-
structure manufacturing priorities”; and third, it must determine that
“there is a significant potential for the manipulation of price or produc-
tion.” 19 C.FR. § 351.401(f). In determining the latter, Commerce may
consider “(i) [t]he level of common ownership; (ii) [t]he extent to which
managerial employees or board members of one firm sit on the board of
directors of an affiliated firm; and (iii) [w]hether operations are inter-
twined, such as through the sharing of sales information, involvement
in production and pricing decisions, the sharing of facilities or em-
ployees, or significant transactions between the affiliated producers.”
19 C.ER. § 351.401()(2).

Commerce provided two reasons it did not make such findings. First,
neither YBB nor Asia Europe provided complete information on the na-
ture of their relationship prior to verification. See Decision Memo at 28.
In its supplemental questionnaire response submitted ten days prior to
the beginning of verification, YBB reported that on July 25, 1999 it had
instituted a joint management contract with its main supplier, Asia Eu-
rope. See Rescission Memorandum at 2; see also Decision Memo at 26,
28; Verification Report at 1-2. Commerce noted that

[plertinent information regarding this contract was either present-
ed, or discovered at verification, too late in the course of the pro-
ceeding for the Department to ask follow-up questions or to
perform any meaningful analysis. Thus, the Department was pre-
cluded from requesting additional information or submitting sup-
plemental questionnaires relevant to the issue of these companies’
relationship and collapsing these two parties. Further, [YBB] had
previously responded to the Department’s question concerning the
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company’s relationship with other producers or exporters of the
subject merchandise, and whether they shared any managers or
owners, by stating that “[YBB] has no relationship with other pro-
ducers or exporters of the subject merchandise. It does not share
any managers or owners.”

See Decision Memo at 28. Second, Commerce stated that Asia Europe
had failed to respond to Commerce’s questionnaire, making “it impossi-
ble for the Department to analyze completely the company and its rela-
tionship with [YBB].” Id.

Plaintiff insists Commerce is required by precedent to treat YBB and
Asia Europe as a single entity in this case. Plaintiff, however, focuses
upon the apparent affiliation discovered at verification without per-
suading this Court that Commerce could have made the determinations
required by 19 C.E.R. § 351.401(f). This Court finds that substantial evi-
dence on the record supports Commerce’s position that, absent evidence
placed on the record by YBB and Asia Europe prior to verification, Com-
merce could not have made the determinations required for collapsing
YBB and Asia Europe.

CONCLUSION

This Court finds to be supported by substantial evidence on the record
or otherwise in accordance with law Commerce’s determination that
YBB made no sales of subject merchandise to the United States in the
period of review. This Court also finds to be supported by substantial ev-
idence on the record or otherwise in accordance with law Commerce’s
decision not to treat YBB and Asia Europe as a single entity. Accordingly,
Plaintiff’s motion for judgment upon the agency record is denied and
the contested rescission sustained.
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OPINION

RESTANI, Judge: This matter is before the court on Plaintiff’s motion
and Defendant’s cross-motion for judgment on the agency record pur-
suant to USCIT Rule 56.2. Plaintiff Thomson Multimedia Inc. (“Thom-
son”) brought action against Defendant, the United States Customs
Service (“Customs” or the “government”), to recover the Harbor Main-
tenance Tax (“HMT”) collected on its electronics imports since 1992.
Thomson argues that the HMT on imports is unconstitutional because:
(1) the HMT on imports is not severable from the HMT on exports found
to be unconstitutional in United States Shoe Corp. v. United States, 523
U.S. 360 (1998); (2) the HMT on imports violates the Uniformity Clause,
U.S. Const. art. I, § 8, cl. 1; and (3) the HMT on imports violates the Port
Preference Clause, U.S. Const. art. I, § 9, cl. 6.

JURISDICTION & STANDARD OF REVIEW

The court has jurisdiction pursuant to 28 U.S.C. § 1581(i), the court’s
residual jurisdiction provision. See Thomson Consumer Electronics,
Inc. v. United States, 247 F.3d 1210 (Fed. Cir. 2001). Summary judgment
is appropriate when the record, viewed in the light most favorable to the
nonmoving party, shows no genuine issue of material fact, and the mov-
ing party is entitled to judgment as a matter of law. USCIT R. 56(c).

BACKGROUND

The HMT was enacted as part of the comprehensive Water Resources
Development Act of 1986, Pub. L. 99-662, 100 Stat. 4082 (“WRDA”),
and is specifically contained in the Harbor Maintenance Revenue Act of
1986, Pub. L. 99-662, 100 Stat. 4266. 26 U.S.C. §§ 4461-62 (1994). The
HMT imposes an ad valorem charge of 0.125 percent of the value of the
commercial cargo involved in any port use of federally maintained navi-
gable waterways. 26 U.S.C. § 4461(b). The term “port” is defined as “any
channel or harbor (or component thereof) in the United States, which
* %% (i) is not an inland waterway, and (ii) is open to public navigation.”
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26 US.C. § 4462(a)(2)(A). The Harbor Maintenance Trust Fund (“HMT
Fund”) was established for revenue raised by the HMT to be expended
on the operation and maintenance of channels and harbors. 26 U.S.C.
§ 9505.

The Inland Waterway Fuel Tax (“IWFT”) is also a component of the
WRDA and is contained in the Inland Waterways Revenue Act of 1978,
Pub. L. 95-502, 92 Stat. 1696. The tax is imposed “on any liquid used
during any calendar quarter by any person as fuel in a vessel in commer-
cial waterway transportation.” 26 U.S.C. § 4042(a) (1994). For the pur-
pose of the IWFT, commercial waterway transportation only occurs on
inland or intracoastal waterways, as defined in 33 U.S.C. § 1804 (1994).1
See 26 U.S.C. § 4042(d)(1). The Inland Waterway Trust Fund (“IW
Fund”) was established for revenue raised by the IWFT to be expended
on the inland and coastal waterways of the United States. 26 U.S.C.
§ 9506.

DiscussioN
A. Severability

Thomson argues that the HMT on imports should be declared invalid
because it is not severable from the unconstitutional HMT on exports.
Thomson’s claim fails because the Federal Circuit has “specifically held
that the unconstitutional export provision in the HMT is severable from
the remainder of the statute.” Amoco Oil Co. v. United States, 234 F.3d
1374, 1377 (Fed. Cir. 2000) aff’ing 23 CIT 613, 63 F. Supp. 2d 1332 (1999)
(citing Princess Cruises, Inc. v. United States, 201 F.3d 1352, 1358 (Fed.
Cir. 2000); Carnival Cruise Lines, Inc. v. United States, 200 F.3d 1361
(Fed. Cir. 2000)).

B. Uniformity Clause

The Uniformity Clause provides that, “[t]he Congress shall have Pow-
er To lay and collect Taxes, Duties, Imposts and Excises, to pay the
Debts and provide for the Common Defense and general Welfare of the
United States; but all Duties, Imposts and Excises shall be uniform
throughout the United States.” U.S. Const. art. I, § 8, cl. 1. Thomson ar-
gues that, because the HMT provides exemptions for certain ports, Cus-
toms does not apply the tax uniformly and, therefore, the HMT is
unconstitutional.

1. Tax v. User Fee

As an initial matter, the government argues that the HMT on imports
is a user fee, not a tax, and therefore the Uniformity Clause cannot ap-
ply. A user fee is a charge designed as compensation for government-

133 US.C. § 1804 identifies 27 rivers as inland and intracoastal waterways for the purposes of the IWFT. The list of
these waterways includes segments of the: (1) Alabama-Coosa Rivers, (2) Allegheny River, (3) Apalachicola-Chattahoo-
chee and Flint Rivers, (4) Arkansas River (McClellan-Kerr Arkansas River Navigation System), (5) Atchafalaya River,
(6) Atlantic Intracoastal Waterway, (7) Black Warrior-Tombigbee-Mobile Rivers, (8) Columbia River (Columbia-Snake
Rivers Inland Waterways), (9) Cumberland River, (10) Green and Barren Rivers, (11) Gulf Intracoastal Waterway, (12)
Illinois Waterway (Calumet-Sag Channel), (13) Kanawha River, (14) Kaskaskia River, (15) Kentucky River, (16) Lower
Mississippi River, (17) Upper Mississippi River, (18) Missouri River, (19) Monongahela River, (20) Ohio River, (21) Oua-
chita-Black Rivers, (22) Pearl River, (23) Red River, (24) Tennessee River, (25) White River, (26) Willamette River, and
the (27) Tennessee-Tombighee Waterway.
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supplied services, facilities, or benefits. See Pace v. Burgess, 92 U.S. 372,
375 (1876). In U.S. Shoe, the Court rejected the argument the HMT on
exports is a user fee finding that “the connection between a service the
Government renders and the compensation it receives for that service
must be closer than is present here.” U.S. Shoe, 523 U.S. at 369 (holding
that the HMT on exports is a tax). Defendant argues that the Supreme
Court’s user fee analysis was limited to the export provision and, there-
fore, is not binding.

Assuming arguendo that the Court’s holding in U.S. Shoe applies only
to the export provision, this court has already determined that the HMT
on the whole is a tax. United States Shoe Corp. v. United States, 19 CIT
1284, 907 E. Supp. 408 (1995) (analyzing the HMT under Massachusetts
v. United States, 435 U.S. 444 (1978)), aff’d, 114 F.3d 1564 (Fed Cir.
1994). In Massachusetts, the Court looked at three factors to determine
whether a charge is a user fee: (1) the charge must not discriminate
against the constitutionally-protected interest; (2) the implementing
authority must base the charge upon a fair approximation of the use of
some system; and (3) the charge must be structured to produce revenue
fairly apportioned to the total cost to the government of the benefits con-
ferred. 435 U.S. at 467-70.

In U.S. Shoe, this court found that the HMT failed the second and
third prong of the Massachusetts Test. 19 CIT at 1292, 907 F. Supp. 2d at
415. “First, the charge is not based upon some fair approximation of the
cost of the benefits port users receive from harbor maintenance and de-
velopment projects.” Id. (reasoning that low value bulk cargo importers
and exporters use port facilities to a much greater extent than high val-
ue non-bulk cargo importers and exporters, yet, the cost to the latter is
greater than that to the former). “Second, the charge is excessive in rela-
tion to the cost to the government.” Id.2 (reasoning that the tax is used
to fund projects yet to be commenced, rather than to repay the govern-
ment for services rendered). This analysis applies equally to the HMT
on imports and exports and the court finds no reason to reject it. The
court finds the HMT is a tax in its entirety, as it is not a fair approxima-
tion of the cost of the benefits to importers and the charge is excessive in
relation to the cost to the government.

2. Geographic Discrimination

The Supreme Court has never relied upon the Uniformity Clause to
invalidate a statute. The clause was first addressed in the Head Money
Cases, where a federal statute levied a charge against carriers for each
foreign passenger brought into the United States by seaport, though no
charge was levied for foreign passengers crossing over inland borders.
Edye v. Robertson, 112 U.S. 580, 594 (1884). In upholding the tax, the
Court found that a “tax is uniform when it operates with the same force
and effect in every place where the subject of it is found.” Id. In Know!l-

21n US. Shoe Corp. v. United States, 114 F.3d 1564 (Fed. Cir. 1997), the Court affirmed this court’s conclusion re-
garding the second prong of the Massachusetts Test. It found that, “the HMT is not based on a fair approximation of use
and, as such, is not a permissible user fee.” Id. at 1574.
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ton v. Moore, the Court again rejected a Uniformity Clause claim on
grounds that the clause merely limits “the imposition of a tax by the rule
of geographical uniformity, not that in order to levy such a tax objects
must be selected which exist uniformly in the several States.” 178 U.S.
41, 108 (1900). There have been few subsequent challenges under the
Uniformity Clause.

In the Reg’l Rail Reorganization Act Cases, the Supreme Court ad-
dressed a similar uniformity provision found in the Bankruptcy Clause,
Article I, Section 8, Clause 4 of the Constitution.3 419 U.S. 102, 159
(1974). The Court held, “[t]he uniformity provision does not deny Con-
gress power to take into account differences that exist between different
parts of the country, and to fashion legislation to resolve geographically
isolated problems.” The Court extended this analysis to the Uniformity
Clause in Ptasynski v. United States, 462 U.S. 74, 83 n.13 (1983) (“Al-
though the purposes giving rise to the Bankruptcy Clause are not identi-
cal to those underlying the Uniformity Clause, we have looked to the
interpretation of one Clause in determining the meaning of the other.”).

In Ptasynski, the Court first laid out the essential test for determining
the constitutionality under this clause. “Where Congress defines the
subject of a tax in nongeographic terms, the Uniformity Clause is satis-
fied.” Id. at 84. The court went on explain that, even if Congress frames
a tax in geographic terms, the court may only declare a tax invalid if it
results in “actual geographic discrimination.” Id. at 85. This examina-
tion is undertaken with the understanding that “[t]he Uniformity
Clause gives Congress wide latitude in deciding what to tax and does not
prohibit it from considering geographically isolated problems.” Id. at
84. At issue in Ptasynski was a tax exemption for Alaskan oil* contained
in the Crude Oil Windfall Profit Tax Act of 1980, 26 U.S.C. §§ 4986-4998
(repealed). The Court concluded that the Alaska oil exemption reflected
“[Congress’] considered judgment that unique climatic and geographic
conditions require that oil produced from this exempt area be treated as
a separate class of oil.” Id. at 79.

Under Ptasynski, this court reviews the HMT for actual geographic
discrimination and gives considerable deference to Congress and its
consideration of geographically isolated problems. The court will invali-
date the HMT under the Uniformity Clause only where it finds that
Cong5ress’ purpose was to promote regional favoritism or discrimina-
tion.

3 “Congress shall have Power * * * To establish * * * uniform Laws on the subject of Bankruptcies throughout the
United States.”

4 Exempt Alaskan oil is defined by 26 U.S.C. § 4994(e) as, any crude oil (other than Sadlerochit oil) which is produced
“(1) from a reservoir from which oil has been produced in commercial quantities through a well located north of the
Arctic Circle, or (2) from a well located on the northerly side of the divide of the Alaska-Aleutian Range and at least 75
miles from the nearest point on the Trans-Alaska Pipeline System.” Id. at 78.

5Though Congressional deference is significant, it is not absolute. In Downes v. Bidwell, 182 U.S. 244 (1901), the
Court found if Puerto Rico were a part of the United States for the purpose of the Uniformity Clause, a tax on goods
originating in Puerto Rico would be a violation of the clause.
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a. Alaska and Hawaii Domestic Cargo Exemption

Thomson challenges the special rule for Alaska and Hawaii domestic
cargo contained in the HMT.® Thomson argues that the rule is a geo-
graphic exemption that results is discrimination. Thomson is likely cor-
rect that the exemption for Alaska and Hawaii cargo is framed in
geographic terms. Plaintiff, however, fails to show actual favoritism or
discrimination. Under Ptasynski, the court must analyze the geograph-
ic exemption to determine whether, by enacting the exemption, Con-
gress was attempting to address a geographically isolated problem.

As noted in Amoco, 63 F. Supp. 2d at 1339 n.15, Congress included the
Hawaii domestic cargo exemption in response to Congressional concern
that Hawaii presented an isolated geographical problem.” The court
finds that by providing an exemption for domestic cargo movement to
and from Alaska and Hawaii, Congress was addressing a geographically
unique problem in two states where domestic consumption is heavily de-
pendent on ocean transportation. With Alaska and Hawaii’s dispropor-
tionate dependence on ocean transportation for domestic consumption
and transportation of merchandise to the remainder of the United
States, Congress’ exemption for the tax on the value of domestic mer-
chandise is narrowly tailored toward relieving the burden of the ad valo-
rem tax. Congress did not extend the exemption to foreign imports into
Hawaii and Alaska or exports from Hawaii and Alaska.8 As held in Amo-
co, “[t]he Alaska and Hawaii exemptions were enacted to prevent, not
encourage geographic discrimination.” Amoco, 63 F. Supp. 2d at 1339.

Conceding that Hawaii is likely dependent upon shipping for domes-
tic transportation because, Thomson argues that, despite its remote
Northern location, Alaska does not exhibit the features of an island and
should not receive the same unique treatment as Hawaii. At oral argu-
ment, Thomson pointed out that the only evidence that Alaska is disad-
vantaged was provided by one Alaskan Senator near the close of debate

6 The HMT contains a special rule for merchandise transported to and from Alaska, Hawaii, and any possession of
the United States, by which no tax is imposed on:

(A) cargo loaded on a vessel in a port in the United States mainland for transportation to Alaska, Hawaii, or any
possession of the United States for ultimate use or consumption in Alaska, Hawaii, or any possession of the United
States,

(B) cargo loaded on a vessel in Alaska, Hawaii, or any possession of the United States for transportation to the
United States mainland, Alaska, Hawaii, or such a possession for ultimate use or consumption in the United States
mainland, Alaska, Hawaii, or such a possession,

(C) the unloading of cargo described in subparagraph (A) or (B) in Alaska, Hawaii, or any possession of the
United States, or in the United States mainland, respectively, or

(D) cargo. loaded on a vessel in Alaska, Hawaii, or a possession of the United States and unloaded in the State or
possession in which loaded, or passengers transported on United States flag vessels operating solely within the
State waters of Alaska or Hawaii and adjacent international waters.

26 US.C. § 4462(b).

7«[Vlirtually everything going in and out [of Hawaii] must travel by ship. * * * A port user fee, therefore, would be
levied on over 80% of all the states goods and materials.” Water Resources Conservation, Development, and Infrastruc-
ture Improvement Act of 1985: Hearing Before the House Committee on Ways and Means on H.R. 6, 99th Cong. 30
(1985).

8The special rule of intrastate passengers of U.S. flag vessels has not been addressed by the parties in any detail, but
Hawaii is a series of islands and overland transportation in Alaska is problematic.
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on the WRDA.? The inclusion of Alaska in the special rule, however, oc-
curred following Senator Stevens’ statements to the Senate, and follow-
ing the detailed discussion on Hawaii’s problems. It must be inferred
that Congress found his argument that Alaska represented a geographi-
cally isolated problem convincing and not unlike the Hawaii situation.
Consistent with Amoco, the court finds that Plaintiff fails to show actual
discrimination or favoritism with respect to the special rule for Alaska
and Hawaii domestic cargo.

b. Columbia River

Thomson next challenges what it argues is an implied exemption for a
small portion of the Columbia River. The HMT defines the term port as
including “the channels of the Columbia River in the States of Oregon
and Washington only up to the downstream side of Bonneville lock and
dam.” 26 U.S.C. § 4462(a)(2)(C). Meanwhile, the IWFT on the inland
waterway portion of the Columbia River only extends “[flrom The
Dalles at RM 191.5 to Pasco, Washington (McNary Pool), at RM 330,
Snake River from RM 0 at the mouth to RM 231.5 at Johnson Bar Land-
ing, Idaho.” 33 U.S.C. § 1804(8). Thomson contends that, based on the
geographic boundaries of these two provisions, the HMT and IWFT fail
to cover a 47.5 mile stretch of Columbia River running upstream from
the Bonneville lock and dam. Because the IWFT does not extend to the
Bonneville lock, Thomson argues there are three ports along the Colum-
bia River that are not subject to either the HMT or IWFT.19 In support of
their claim of actual discrimination, Thomson implied that the absence
of legislative history explaining this anomaly somehow suggests that
Congress had a hidden agenda to benefit ports along this stretch of river.
Thomson’s claim fails for several reasons.

First, the court will not presume that the absence of explanatory legis-
lative history implies bad faith or discrimination. It is entirely likely
that omission of this area from the WRDA funding scheme was an over-
sight. In Amoco, the court found that the so-called Columbia River ex-
emption was more like a geographic definition than an exemption, with
the section of the Columbia River that “is more like a port to be defined
as a port and the portion of the river that is more like an inland water-
way defined as such.” Amoco, 63 F. Supp. 2d at 1340. Plaintiff submits no
support for its contrary theory of intentional discrimination or favorit-
ism.

9 Senator Stevens of Alaska described:
Alaska’s size, widely dispersed population, and geographic location combine to put fairly unique demands on our
transportation system * * * Surface transportation in Alaska is almost exclusively waterborne. For much of Alaska
waterborne shipping is the only way to get materials to communities where they will be used. These communities
are almost entirely dependent on waterborne commerce for their basic supplies * * * We cannot recognize the
unique needs of commerce with the islands and yet ignore the other State which is similarly situated. Waterborne
shipments are an essential part of life in my home State. It is as much a part of Alaska’s commerce as it is Hawaii’s
or any other place which is geographically isolated.”
132 Cong. Rec. S2739-02, S2825, 99th Cong. 2d Sess. (Mar. 14, 1986).

10 The United States argues that only two ports are exempt (Hood River and Bingen, but not Dalles), that neither is
engaged in any significant shipping commerce, and cargo at those ports would be exempt from both charges only if no
other domestic port was involved, and if the shipment entered and left the port through the downstream portion of the
Columbia River.
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Second, Plaintiff has failed to establish that these ports actually bene-
fit from increased trade and, therefore, has failed to establish actual dis-
crimination or favoritism. Thomson does not indicate that any of these
“exempt” ports were defined as the subject of the HMT, nor does it make
any showing that their features are consistent with those of an HMT
port. Even if these ports were HMT ports for the purposes of the Unifor-
mity Clause, Plaintiff has submitted no evidence that these three ports
currently benefit or will benefit from any gap in the WRDA scheme.
While the court does not know the purpose of this omission, the court
finds no evidence suggesting actual discrimination and favoritism. As
discussed in Amoco, the Columbia River exemption is benign.

c. Exemptions Related to Inland Waterway Ports

Thomson next challenges the HMT under the Uniformity Clause
based on other aspects of the HMT’s overlapping relationship with the
IWFT, including: (1) a claim that there are 378 shallow draft ports that
are not subject to the IWFT, but eligible to receive funds from the HMT
Fund; (2) fund appropriations from the IW Fund are limited to specific
lock and dam construction, rehabilitation, and modernization projects
along the inland waterway system, whereas fund appropriations from
the HMT Fund are used for projects relating to both harbor mainte-
nance and inland waterway projects; (3) where any part of a vessel’s itin-
erary includes an inland waterway, that vessel is exempt from the HMT;
and (4) the IWFT exempts deep-draft vessels, enabling deep-draft
vessels to avoid both taxes when part of its itinerary includes an inland
waterway. Thomson argues that these exemptions create an unconstitu-
tional competitive advantage for certain ports.

In Augusta Towing Co. v. United States, 5 Cl. Ct. 160 (1984), the
United States Claims Court upheld the IWFT definition of inland water-
way against a Uniformity Clause challenge, on the grounds that defin-
ing inland waterway as 26 specific inland waterways was rational and
not discriminatory. At oral argument, Thomson attempted to distin-
guish the present case from Augusta Towing, contending that the Uni-
formity Clause analysis was different in Augusta Towing because the
charge was found to be a user fee. Whether it was required to do so or
not, the court examined the IWFT, “to determine whether the tax is uni-
form,” “assuming that the Uniformity clause is applicable.” Id. at 163
(emphasis added). The court found, “that the selection of the 26 water-
ways was not the result of any [deliberate combinations of states in Con-
gress to secure improper advantages to themselves at the expense of
other states].” Id. at 171. The court finds Augusta Towing persuasive.

As with the definition of inland waterway under the IWF'T, the HMT
definition of port use as, “any channel or harbor * * * which (i) is not an
inland waterway, and (ii) is open to public navigation,” 26 U.S.C.
§ 4462(a)(2)(A), does not appear to be the result of deliberate discrimi-
nation in favor of a majority of states. The fact that various exemptions
may interact to create competitive advantages for certain ports is not de-
liberate geographic favoritism or discrimination. Plaintiff submits no
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evidence that deep draft vessels actually benefit from the exemption.
Importantly, Plaintiff does not explain how the purpose of a vessel-spe-
cific exemption could be construed as geographically discriminatory in
the sense required for a successful Uniformity Clause challenge.

Further, in order to be defined as a port under the HMT, the facility
must receive federal funding. 26 U.S.C. § 4462(a)(1)(B). Plaintiff does
not claim that 378 shallow draft ports unfairly receive funding but,
instead, argues that some facilities are “eligible” to receive funding and,
therefore, may receive the benefit of HMT funds without being subject
to HMT charges. Plaintiff cites no support for the proposition that these
facilities presently benefit from any discrimination, much less geo-
graphic discrimination. The court finds that Thomson has failed to show
the actual geographic discrimination or favoritism prohibited by the
Uniformity Clause.

C. Port Preference Clause

The Port Preference Clause provides that, “No Preference shall be
given by any Regulation of Commerce or Revenue to the Ports of one
State over those of another: nor shall Vessels bound to, or from, one
State, be obliged to enter, clear, or pay Duties in another.” U.S. Const.
art. I, § 9, cl 6. “The origins of the Uniformity Clause are linked to those
of the Port Preference Clause. The two were proposed together, and re-
ported out of a special committee as an interrelated limitation on the
National Government’s commerce power. They were separated without
explanation. * * *” Ptasynski, 462 U.S. at 81 n.10 (citations omitted).
“The preference clause of the Constitution and the uniformity clause
were, in effect, in framing the Constitution, treated, as respected their
operation, as one and the same thing, and embodied the same concep-
tion.”!! Knowlton, 178 U.S. 106.

As with the Uniformity Clause, “[the Port Preference Clause] has
never been relied on by the federal judiciary to hold an act of Congress
unconstitutional.” Kansas v. United States, 16 F.3d 436, 439 (D.C. Cir.
1994), cert. denied, 513 U.S. 945 (1994). In the authoritative case on the
Port Preference Clause, Pennsylvania v. Wheeling & Belmont Bridge
Co., 59 U.S. 421 (1856), the Supreme Court interpreted the clause nar-
rowly, holding that direct discrimination, and not disparate effects, vio-
lates the Port Preference Clause. Wheeling, 59 U.S. 421. Further,
“Iw]hat is forbidden is not discrimination between individual ports
within the same or different States, but discrimination between States.”
Wheeling, 59 U.S. at 424. More recently, in Houston v. Federal Aviation
Admin., 679 F.2d 1184, 1197 (5th Cir. 1982), the 5th Circuit found that
government actions do not violate the Port Preference Clause even if
they result in some detriment to a port, where they occur (1) as incident
to some otherwise legitimate government act regulating commerce or

11 There are two significant differences, however, in the application of the Port Preference Clause. First, it forbids
only discrimination along state lines, while the Uniformity Clause does not have this limitation. Second, the Port Pref-
erence Clause is a limitation on the regulation of commerce, as well as taxation.
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(2) more as result of accident of geography than from intentional gov-
ernment preference.

In Amoco, 63 E. Supp. 2d at 1341, this court found that a violation of
the Port Preference Clause requires that an act of Congress explicitly
discriminate against the ports of a particular state.l2 In that case, Amo-
co never alleged that Congress explicitly discriminated against any par-
ticular state. In the present case, however, Thomson alleges explicit
discrimination by Congress. First, it alleges that the exemption for do-
mestic cargo at the ports of Alaska and Hawaii provides an explicit pref-
erence for those two states and against the remaining forty-eight.
Thomson next argues that by defining port to exclude ports along inland
waterways, Congress provides an explicit preference for all of the ports
of those twenty states that only have inland waterway ports.

The court finds that Thomson’s reading of the Port Preference Clause
fails to acknowledge the intent of the framers. The clause, “gave small
states protection against deliberate discrimination against them by oth-
er, more powerful states.” Houston, 679 F.2d at 1198. In devising an ap-
propriate test for determining a violation of the Port Preference Clause,
the court follows the clear intent of the framers and the guidance of the
Supreme Court in Ptasynski, 462 U.S. at 84-85, regarding its test for de-
termining a violation of the Uniformity Clause.

Where an act of Congress does not provide a preference for all of the
ports of one state, over all of the ports of another, there is no violation of
the Port Preference Clause. See Wheeling, 59 U.S. at 424. But, where
Congress does provide such a preference, the Court must look closely at
the legislation to discern whether Congress intended to channel com-
merce toward all of the ports of a favored state or, instead, was attempt-
ing to address a geographically isolated problem. See Ptasynski, 462 U.S.
at 84-85.

1. Exemption for Hawaii and Alaska

Thomson contends that the Port Preference Clause is a complete bar-
rier to any express preference for all of the ports of one state over all of
the ports of another. By exempting Alaska and Hawaii domestic cargo,
Congress arguably granted an express preference to those two states.
Under Thomson’s interpretation of the Port Preference Clause, there is
no room for Congress to address a geographically isolated problem exac-
erbated by a generally applicable statute, if Congress must utilize state
borders to do so.

In United States v. Lopez, 514 U.S. 549, 587 (1995) (Thomas, C., con-
curring), Justice Thomas stated, “the more natural reading is that the
(Port Preference Clause) prohibits Congress from using its commerce
power to channel commerce through certain favored ports.” Far from
channeling commerce through all the ports of Alaska and Hawaii and
away from all of the states where HMT ports are not exempt from do-

12 The court cited City of Milwaukee v. Yeutter, 877 F.2d 540, 546 (7th Cir. 1989) (“For two hundred years courts have
understood that only explicit discrimination violates the Port Preference Clause”).
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mestic movement of cargo, Congress appeared to address a problem of
geographic isolation. The Alaska and Hawaii domestic cargo exemption
is designed to offset the increased costs of the HMT associated with do-
mestic cargo in the two states that are not contiguous with the rest of the
United States. In its deliberations, Congress considered whether the
HMT would have a disproportionate impact on domestic commerce in
Alaska and Hawaii. Water Resources Conservation, Development, and
Infrastructure Improvement Act of 1985: Hearing Before the House
Committee on Ways and Means on H.R. 6, 99th Cong. 30 (1985).

That Congress attempted to address an isolated problem of geograph-
ical origin is supported by two components of the Alaska and Hawaii do-
mestic cargo exemption. First, as is clear from the statute, only domestic
cargo movements, not international cargo movements, are exempt. 26
U.S.C. § 4462(b)(1). The ports of Alaska and Hawaii are given no com-
petitive advantage in attracting imports from foreign countries or in ex-
porting, as internationally they are similarly situated to the remainder
of the United States. Thomson does not suggest that shippers channel
domestic cargo away from other ports, toward the limitedly exempt
ports of Alaska and Hawaii. Second, all ports in all states are exempt
from the HMT on domestic merchandise that travels to or from Alaska
or Hawaii. This aspect of the exemption clearly indicates that Congress
intended to encourage domestic commerce with Alaska and Hawaii be-
cause of their isolation, rather than channel commerce toward the ports
of favored states. The court finds that the Alaska and Hawaii domestic
cargo exemption is narrowly tailored to meet the isolated problems of
two states that are uniquely dependent on ocean transportation for do-
mestic merchandise and would be disproportionally impacted by the
HMT, save for the exemption, and, therefore, the exemption does not
violate the Port Preference Clause.!3

2. Exemption for Ports Along Inland Waterways

Thomson argues that by defining ports to exclude ports located along
inland waterways, and thus exempting twenty states that only contain
inland waterways ports, the HMT provides an explicit preference for all
of the ports of those states, in violation of the Port Preference Clause.
Thomson’s reading of the Clause is inconsistent with the holding in Au-
gusta Towing, 5 Cl. Ct. 160, where a challenge to the IWF'T was brought
on the grounds that all of the ports in certain states are being taxed,
while none of the ports of other states are being taxed. In that case the
court found, “[w]hile it may be true that the ports of some states are in-
directly disadvantaged compared to the ports of other states because
fuel used on the waterways leading to them is taxed, this fact does not
bring the tax within the constitutional prohibition. Id. at 165. Further,
“[alcts of Congress that only incidentally benefit some ports at the ex-
pense of others do not confer a preference on the ports of one state over
those of another within the meaning of the clause.” Augusta Towing,

13 The court does not reach the issue of the severability of the exemption from the HMT statute.
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5 Cl. Ct. at 165. The court sees no reason why these principles should not
apply here.

In enacting the HMT, Congress taxed cargo at ports of every coastal
state in the same manner, excluding from the definition of “port” those
ports located along inland waterways, for the purpose of avoiding double
taxation at ports that are on waterways subject to the IWFT. Making
fuel on vessels at certain ports located along inland waterways subject to
the IWF'T, and cargo at certain deep-water ports subject to the HMT, is a
rational attempt by Congress to avoid the adverse consequences of dif-
ferent laws operating on merchandise on the same vessel. The HMT def-
inition of port use with its exemptions represents a rational choice by
Congress and is not improperly geographically discriminatory. It is thus
constitutional under the Port Preference Clause.

CONCLUSION

Accordingly, the court finds that the HMT on imports is a tax, sever-
able from the unconstitutional HMT on exports, and constitutional un-
der the Port Preference Clause and Uniformity Clause. It is hereby
ordered that Defendant’s motion for summary judgment is granted.



