U.S. Customs Service

General Notices

COPYRIGHT, TRADEMARK, AND
TRADE NAME RECORDATIONS

(No. 1-2003)

AGENCY: U.S. Customs Service, Department of the Treasury.

SUMMARY: The copyrights, trademarks, and trade names recorded
with the U.S. Customs Service during the month of January 2002. The
last notice was published in the CusToMS BULLETIN on February 5, 2003.

Corrections or information to update files may be sent to U.S. Cus-
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint An-
nex, Washington, D.C. 20229.

FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump,
Chief, Intellectual Property Rights Branch, (202) 572-8710.

Dated: February 20, 2003.

JOANNE ROMAN STUME
Chief,
Intellectual Property Rights Branch.

The list of recordations follow:
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ANNOUNCEMENT OF CHANGES TO THE ELIGIBILITY
REQUIREMENTS AND APPLICATION PROCESS FOR
PARTICIPATION IN REMOTE LOCATION FILING PROTOTYPE
TWO

AGENCY: U.S. Customs Service, Department of the Treasury.

ACTION: General notice.

SUMMARY: This notice announces two changes to Remote Location
Filing Prototype Two. One change provides that line release entries are
no longer permitted under this prototype. The other change simplifies
the application process for participation in the prototype to a one-step
procedure that will consolidate information collection and expedite ap-
plication processing at Customs Headquarters. Current RLF filers do
not need to re-apply to Customs Headquarters to continue participation
in RLF Prototype Two, nor will they be required to submit additional
port applications.

DATES: The changes to Customs second prototype of the Remote Loca-
tion Filing program will go into effect February 25, 2003. Comments
concerning these changes, or any other aspect of RLE may be submitted
to Customs at any time. Applications for participation in RLF Prototype
Two will be accepted throughout the duration of the test program.

ADDRESSES: Written comments and applications to participate in the
prototype should be addressed to the Remote Filing Team, Office of
Field Operations, U.S. Customs Service, 1300 Pennsylvania Avenue,
N.W, Room 5.2-B, Washington, D.C. 20229. Comments may also be sub-
mitted via email to Lisa.k.santana@customs.treas.gov.

FOR FURTHER INFORMATION CONTACT: For systems or automa-
tion issues: Eloisa Calafell (305) 869-2780 or Jackie Jegels (301)
893-6717. For operational or policy issues: Lisa K. Santana at (202)
927-4342 or via email at Lisa.k.santana@customs.treas.gov.

SUPPLEMENTARY INFORMATION:

BACKGROUND
RLF Authorized by the National Customs Automation Program (NCAP)

Title VI of the North American Free Trade Agreement Implementa-
tion Act, Pub. L. 103-182, 107 Stat. 2057 (December 8, 1993), contains
provisions pertaining to Customs Modernization (107 Stat. 2170). Sub-
part B of Title VI of the Act concerns the National Customs Automation
Program (NCAP), an electronic system for the processing of commercial
imports. Within subpart B, section 631 of the Act added section 414 (19
U.S.C. 1414), which provides for Remote Location Filing (RLF), to the
Tariff Act of 1930, as amended. RLF permits an eligible NCAP partici-
pant to elect to file electronically a formal or informal consumption
entry with Customs from a remote location within the Customs territo-
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ry of the United States other than the port of arrival, or from within the
port of arrival with a requested designated examination site outside the
port of arrival.

RLF Prototype Two

In accordance with § 101.9(b) of the Customs Regulations (19 CFR
101.9(b)), Customs has developed and tested two RLF prototypes.

RLF Prototype Two commenced on January 1, 1997. See document
published in the Federal Register (61 FR 60749) on November 29, 1996.
On December 7, 1998, Customs announced in the Federal Register (63
FR 67511) that Prototype Two would remain in effect until Customs
concluded the prototype by notice in the Federal Register. On July 6,
2001, Customs announced in the Federal Register (66 FR 35693)
changes to the eligibility requirements for participation in RLF Proto-
type Two which mandated that customs brokers hold a national permit.
That notice also announced that the provisions of part 111 of the Cus-
toms Regulations (which set forth the regulations providing for the li-
censing of and granting of permits to customs brokers) were applicable
to customs brokers participating in the RLF prototype. The July 6,
2001, document noted that all of the other RLF Prototype Two terms
and conditions set forth in the December 7, 1998 document remained in
effect.

Changes to RLF Prototype Two

Since the inception of RLF Prototype Two, there have been signifi-
cant changes made to the RLF application process, as well as to the pro-
totype’s eligibility requirements. As a result, much of the information
contained in previous Federal Register notices regarding the applica-
tion process, participant selection, and eligibility requirements needs to
be updated or is now obsolete. For these reasons, this notice contains a
comprehensive and updated list of current RLF eligibility requirements
and a description of the new one-step application process. Therefore, in-
formation contained in this notice regarding these subject areas super-
cedes the information set forth in the sections entitled “Eligibility
Criteria,” Prototype Two Applications,” and “Basis for Participant
Selection” in the above-referenced Federal Register notices. All of the
other RLF Prototype Two terms and conditions set forth in the above-
referenced Federal Register notices remain in effect, except those ex-
plicitly changed by this document and described below.

I. No Line Release Entries Permitted Under RLF Prototype Two

RLF participants may not file using paper invoices or line release for
RLF transactions. This prohibition is necessary to reflect the fact that
RLF participants must possess a national permit and line release pro-
grams require a local permit.

II. RLF Prototype Two Eligibility Criteria

To be eligible to participate in RLF Prototype Two, a filer must have
proven capability to provide electronically, on an entry-by-entry basis,
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the following: entry; entry summary; invoice information using the
Electronic Invoice Program (EIP); and the payment of duties, fees, and
taxes through the Automated Clearinghouse (ACH). See 19 U.S.C.
1414(a)(2). EIP includes modules of the Automated Broker Interface
(ABI) that allow entry filers to electronically transmit detailed entry
data and includes Automated Invoice Interface (AII) and Electronic
Data Interchange for Administration, Commerce and Transportation
(EDIFACT). In addition, the following requirements and conditions ap-

ply:

1. RLF participants must be operational on the ABI (see 19 CFR
part 143, subpart A);

2. RLF participants must be operational on the ACH 30 days be-
fore applying for RLF (see 19 CFR 24.25);

3. RLF participants must be operational on the EIP prior to ap-
plying for RLF;

4. RLF participants must possess a National Permit (see 19 CFR
111.19(H);

5. The remote Customs location(s) to which a prospective RLF
participant wishes to transmit RLF information must have re-
ceived EIP/RLF training. A current listing of RLF-trained loca-
tions, as well as other RLF information and updates, is available on
the Customs Electronic Bulletin Board (CEBB), the Customs Ad-
ministrative Message System (CAMS), and on the Customs Inter-
net web site at www.customs.gouv;

6. RLF participants must maintain a continuous bond which
meets or exceeds the national guidelines for bond sufficiency;

7. Only entry type 01 (consumption) and entry type 11 (informal)
will be accepted for RLF;

8. Cargo release must be certified from the entry summary trans-
action data (EI);

9. RLF participants may not file using paper invoices or line re-
lease for RLF transactions;

(Note: EIP participants will be allowed to file Immediate Deliv-
ery releases for direct arrival road and rail freight at the land
border using paper invoices under Line Release, Border Cargo
Selectivity (BCS), or Cargo Selectivity (CS), in accordance with
19 CFR 142.21(a).)

10. Cargo that has been moved in-bond is not eligible for RLF but
may be eligible for clearance under EIP; and

11. RLF participants must use other government agency (OGA)
interfaces where available. It is the filer’s responsibility to ensure
that all OGA requirements are met for each entry filed under RLE.
If an electronic interface is not available, contact your local RLF
coordinator for possible alternative filing options.

In addition to the eligibility requirements described above, all RLF
participants are reminded of their responsibility to provide accurate in-
formation to Customs, and of their responsibility to adhere to all laws,
regulations, rules, restrictions and eligibility criteria that pertain to this
program. Any RLF participant who violates any of the above conditions
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will be subject to all penalties available under the law including possible
suspension from the prototype.

Participants are further reminded that participation in RLF Proto-
type Two is not confidential. Lists of approved participants will be made
available to the public.

RLF Prototype Two Application Process

Applications for participation in RLF Prototype Two will be accepted
on an ongoing basis and should be submitted to the Remote Filing Team,
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W,, Room 5.2B,
Washington, D.C. 20229. Applications must contain the following infor-
mation:

1. Filer name, point of contact, address, filer code and IRS #;

(21. )Site(s) from which RLF transmission originates (include port
code);

3. Name of port(s) (including port code) to which RLF electronic
filings will be transmitted; and

4. A sample of 5 entries filed using the Automated Invoice Inter-
face (AID)/EIP, of varying complexity, that include: multiple lines,
multiple invoices and an adjustment to the entered value (Deliv-
ered Duty Paid (DDP) and Cost, Insurance and Freight (CIF)).

After an application has been reviewed and evaluated, the applicant
will receive an approval or denial letter from the Remote Filing Team,
Customs Headquarters. An applicant will be permitted to begin filing
entries to a remote location upon receipt of a letter from Customs grant-
ing approval to participate in RLE. If an approved RLF participant seeks
to add additional ports or importers, they must notify their ABI client
representative or the Headquarters coordinator for profile updates.

Dated: February 13, 2003.

JAYSON P. AHERN,

Assistant Commissioner,
Office of Field Operations.

[Published in the Federal Register, February 25, 2003 (68 FR 8812)]
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DEPARTMENT OF THE TREASURy,
OFFICE OF THE COMMISSIONER OF CUSTOMS,
Washington, DC, February 26, 2003.
The following documents of the United States Customs Service,
Office of Regulations and Rulings, have been determined to be of suffi-
cient interest to the public and U.S. Customs Service field offices to
merit publication in the Customs BULLETIN.
MicHAEL T. SCHMITZ,
Assistant Commissioner,
Office of Regulations and Rulings.

PROPOSED REVOCATION OF RULING LETTERS AND
TREATMENT RELATING TO TARIFF CLASSIFICATION OF
BATH BUCKET GIFT SETS

AGENCY: U.S. Customs Service, Department of the Treasury.

ACTION: Notice of proposed revocation of ruling letter and treatment
relating to tariff classification of bath bucket gift sets.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625(c)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par-
ties that Customs is revoking one ruling pertaining to the tariff classifi-
cation of bath bucket gift sets under the Harmonized Tariff Schedule of
the United States (“HTSUS”). Similarly, Customs is revoking any treat-
ment previously accorded by Customs to substantially identical transac-
tions. Customs invites comments on the correctness of the proposed
action.

DATE: Comments must be received on or before April 11, 2003.

ADDRESS: Written comments are to be addressed to the U.S. Customs
Service, Office of Regulations & Rulings, Attention: Regulations
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub-
mitted comments may be inspected at U.S. Customs Service, 799 9th
Street, NW, Washington, D.C. during regular business hours. Arrange-
ments to inspect submitted comments should be made in advance by
calling Mr. Joseph Clark at (202) 572-8768.

FOR FURTHER INFORMATION CONTACT: Holly Files, General
Classification Branch (202) 572-8866.
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SUPPLEMENTARY INFORMATION:

BACKGROUND

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are in-
formed compliance and shared responsibility. These concepts are
premised on the idea that in order to maximize voluntary compliance
with Customs laws and regulations, the trade community needs to be
clearly and completely informed of its legal obligations. Accordingly, the
law imposes a greater obligation on Customs to provide the public with
improved information concerning the trade community’s responsibili-
ties and rights under the Customs and related laws. In addition, both the
trade and Customs share responsibility in carrying out import require-
ments. For example, under section 484 of the Tariff Act of 1930, as
amended (19 U.S.C. 1484), the importer of record is responsible for us-
ing reasonable care to enter, classify and value imported merchandise,
and provide any other information necessary to enable Customs to prop-
erly assess duties, collect accurate statistics and determine whether any
other applicable legal requirement is met.

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs
intends to revoke New York Ruling Letter (NY) 183983 pertaining to the
tariff classification of bath bucket gift sets. Although in this notice Cus-
toms is specifically referring to the aforementioned ruling, this notice
covers any rulings on this merchandise which may exist but have not
been specifically identified. Customs has undertaken reasonable efforts
to search existing databases for rulings in addition to the one identified.
No additional rulings have been found. Any party who has received an
interpretive ruling or decision (i.e., ruling letter, internal advice memo-
randum or decision or protest review decision) on the merchandise sub-
ject to this notice should advise Customs during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat-
ment previously accorded by Customs to substantially identical transac-
tions. This treatment may, among other reasons, be the result of
the importer’s reliance on a ruling issued to a third party, Customs per-
sonnel applying a ruling of a third party to importations of the same or
similar merchandise, or to the importer’s or Customs’ previous inter-
pretation of the Harmonized Tariff Schedule of the United States. Any
person involved in substantially identical transactions should advise
Customs during this notice period. An importer’s failure to advise Cus-
toms of substantially identical transactions or of a specific ruling not
identified in this notice may raise issues of reasonable care on the part of
the importer or its agents for importations of merchandise subsequent
to the effective date of the final notice of the proposed action.
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In NY 183983, dated August 6, 2002, set forth as Attachment A to this
document, Customs classified certain bath bucket gift sets by their sepa-
rate components in various subheadings.

It is now Customs position that the bath bucket gift sets are classifi-
able as GRI 3(b) sets. The essential character of the sets is defined by
their bubble bath component. Thus, the sets are classified in subhead-
ing 3307.30.50, HTSUS, as: “Pre-shave, shaving or after-shave prepara-
tions, personal deodorants, bath preparations, depilatories and other
perfumery, cosmetic or toilet preparations, not elsewhere specified or
included; prepared room deodorizers, whether or not perfumed or hav-
ing disinfectant properties: Perfumed bath salts and other bath prepa-
rations: Other. “ Proposed HQ 966046 revoking NY 183983 is set forth as
Attachment B.

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY
183983 and any other ruling not specifically identified, to reflect the
proper classification of the subject merchandise or substantially similar
merchandise, pursuant to the analysis set forth in proposed HQ 966046.
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re-
voke any treatment previously accorded by the Customs Service to sub-
stantially identical merchandise. Before taking this action, we will give
consideration to any written comments timely received.

Dated: February 21, 2003.

JAMES A. SEAL,
(for Myles B. Harmon, Director,
Commercial Rulings Division.)

[Attachments]

[ATTACHMENT A]

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,
New York, NY, August 6, 2002.

CLA-2-33:RR:NC:2:240 183983
Category: Classification
Tariff No. 3307.30.5000, 3401.11.5000,
3924.90.5500, 9503.49.0000, and 9503.90.0080
Ms. GRACIELA DEALCON
WAL*MART STORES, INC.
702 Southwest 8th Street
Bentonville, AR 72716-8023

Re: The tariff classification of Bob the Builder Bath Bucket Gift Set and Clifford the Big
Red Dog Bath Bucket Gift Set from China.

DEAR MS. DEALCON:

In your letter dated July 2, 2002, you requested a tariff classification ruling. A sample of
Bob the Builder Bath Bucket Gift Set, Item No. BL 258 and Clifford the Big Red Dog Bath
Bucket Gift Set, Item No. CF 154, was submitted with your inquiry and are being returned
as requested.
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The gift sets each contain a collection of bath products. Bob the Builder Bath Bucket
Gift Set contains an 8.5 oz. bottle of bubble bath, a hammer shaped sponge, 2 soap crayons
and a netting sponge. The bubble bath and netting sponge both have toy toppers. The
bubble bath topper, composed of plastic, depicts a toy bulldozer truck. The netting sponge
topper portrays the head of Bob the Builder. It is composed of plastic and is permanently
attached to the sponge. Clifford the Big Red Dog Bath Bucket Gift Set contains an 8.5 oz.
bottle of bubble bath, a dog bone shaped sponge, 2 soap crayons and a netting sponge. The
bubble bath and netting sponge both have toy toppers. The bubble bath topper, composed
of plastic, portrays the head of Clifford the Big Red Dog. The netting sponge topper is a
detachable plastic toy figurine portraying Clifford the Big Red Dog. The articles are
packed together and marketed as sets for retail sale in plastic buckets. The buckets, mea-
suring approximately 52 inches high by 6% inches in diameter, have plastic handles for
carrying.

Although marketed as sets, the buckets are not a kind normally used for packing such
items. For Customs tariff purposes, they are not considered sets and each item will be clas-
sified separately.

The applicable subheading for bubble bath will be 3307.30.5000, Harmonized Tariff
Schedule of the United States (HTS), which provides for Pre-shave, shaving or after-shave
preparations, personal deodorants, bath preparations, depilatories and other perfumery,
cosmetic or toilet preparations, not elsewhere specified or included: Perfumed bath salts
and other bath preparations: Other * * *. The rate of duty will be 4.9 percent ad valorem.

The applicable subheading for soap crayons will be 3401.11.5000, Harmonized Tariff
Schedule of the United States (HTS), which provides for Soap; organic surface-active
products and preparations for use as soap, in the form of bars, cakes, molded pieces or
shapes, whether or not containing soap; paper, wadding, felt and nonwovens, impreg-
nated, coated or covered with soap or detergent: For toilet use (including medicated prod-
ucts): Other * * *. The rate of duty will be free.

The applicable subheading for the netting sponges, the buckets and the hammer and
dog bone shaped sponges will be 3924.90.5500, Harmonized Tariff Schedule of the United
States (HT'S), which provides for Tableware, kitchenware, other household articles and
toilet articles, of plastics: Other: Other * * *, The rate of duty will be 3.4 percent ad valo-
rem.

The applicable subheading for the netting sponge topper portraying Clifford the Big
Red Dog toy figurine will be 9503.49.0000, Harmonized Tariff Schedule of the United
States (HT'S), which provides for Toys representing animals or non-human creatures (for
example, robots and monsters) and parts and accessories thereof: Other * * *, The rate of
duty will be free.

The applicable subheading for the bubble bath toppers depicting a toy bulldozer truck
and the head portraying Clifford the Big Red Dog will be 9503.90.0080, Harmonized Tariff
Schedule of the United States (HTS), which provides for Other toys; reduced-sized
(“scale”) models and similar recreational models, working or not; puzzles of all kinds;
parts and accessories thereof: Other: Other * * *. The rate of duty is free.

Perfumery, cosmetic and toiletry products are subject to the requirements of the Food
and Drug Cosmetic Act, which is administered by the U.S. Food and Drug Administration.
You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857.

This ruling is being issued under the provisions of Part 177 of the Customs Regulations
(19 C.ER. 177).

A copy of the ruling or the control number indicated above should be provided with the
entry documents filed at the time this merchandise is imported. If you have any questions
regarding the ruling, contact National Import Specialist Stephanie Joseph at
646-733-3268.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.
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[ATTACHMENT B]

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,
Washington, DC, February 21, 2003.

CLA-2 RR:CR:GC 966046 HEF
Category: Classification
Tariff No. 3307.30.50
MR. LARRY ORDET
SANDLER, TRAVIS & ROSENBERG, P. A.
The Waterford
5200 Blue Lagoon Drive
Miami, FL 33126-2022

Re: Revocation of NY 183983; “Bob the Builder” and “Clifford the Big Red Dog” Bath
Bucket Gift Sets.

DEAR MR. ORDET:

This is in response to your letter dated November 14, 2002, requesting reconsideration
of New York Ruling Letter (NY) 183983, issued to you on August 6, 2002, on behalf of Wal-
Mart Stores, Inc., which classified the components of the “Bob the Builder” and the “Clif-
ford the Big Red Dog” Bath Bucket Gift Sets separately under the Harmonized Tariff
Schedule of the United States (HTSUS). A sample was submitted. Consideration was giv-
en to submissions made on November 14, 2002, January 30, 2003, and January 31, 2003,
as well as arguments presented in a teleconference held on January 27, 2003. We have re-
considered the classification of the merchandise at issue and have determined that NY
183983 is incorrect.

Facts:

The gift sets each contain a collection of bath products. “Bob the Builder” Bath Bucket
Gift Set contains an 8.5 oz. bottle of bubble bath, a hammer shaped sponge, two soap cray-
ons and a netting sponge. The bubble bath and netting sponge both have roto-molded toy
toppers. The bubble bath topper, composed of plastic, depicts a toy bulldozer truck. The
netting sponge topper portrays the head of Bob the Builder. It is composed of plastic and is
permanently attached to the sponge. “Clifford the Big Red Dog” Bath Bucket Gift Set con-
tains an 8.5 oz. bottle of bubble bath, a dog bone shaped sponge, two soap crayons and a
netting sponge. The bubble bath and netting sponge both have roto-molded toy toppers.
The bubble bath topper, composed of plastic, portrays the head of Clifford the Big Red Dog,
and the netting sponge has a Clifford figure attached. These articles are packed together
and sold at retail in plastic buckets. The buckets measure approximately 5 ¥z inches high
by 6 %2 inches in diameter and have plastic handles for carrying. The buckets have stickers
associating the containers with the featured character. Each bucket and its contents are
wrapped in a clear plastic.

Issue:

Whether the bath gift sets constitute goods put up in sets for retail sale or whether the
components are separately classifiable?

Law and Analysis:

Classification under the HTSUS is made in accordance with the General Rules of Inter-
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head-
ings and relative Section and Chapter Notes. For an article to be classified in a particular
heading, the heading must describe the article, and not be excluded therefrom by any legal
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the
headings and legal notes do not otherwise require, the remaining GRIs may then be ap-
plied.

In understanding the language of the HTSUS, the Harmonized Commodity Description
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive
or legally binding, provide commentary on the scope of each heading of the HTSUS, and
are the official interpretation of the Harmonized System at the international level. Cus-
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127,
35128 (August 23, 1989).
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The HTSUS provisions under consideration are as follows:

3307 Pre-shave, shaving or after-shave preparations, personal deodorants,
bath preparations, depilatories and other perfumery, cosmetic or toilet
preparations, not elsewhere specified or included; prepared room de-
odorizers, whether or not perfumed or having disinfectant properties:

3307.30 Perfumed bath salts and other bath preparations:
3307.30.50 Other.

& £ £ £ £ £ ES
3401 Soap; organic surface-active products and preparations for use as soap,

in the form of bars, cakes, molded pieces or shapes, whether or not con-
taining soap; organic surface-active products and preparations for
washing the skin, in the form of liquid or cream and put up for retail
sale, whether or not containing soap; paper, wadding, felt and nonwo-
vens, impregnated, coated or covered with soap or detergent:
Soap and organic surface-active products and preparations, in the
form of bars, cakes, molded pieces or shapes, and paper, wadding,
felt and nonwovens, impregnated, coated or covered with soap or

detergent:
3401.11 For toilet use (including medicated products):
3401.11.50 Other.
* * * * * * 3
9503 Other toys; reduced-size (“scale”) models and similar recreational
models, working or not; puzzles of all kinds; parts and accessories
thereof:
9503.70.00 Other toys, put up in sets or outfits, and parts and accessories
thereof.
ES £ £ £ £ £ ES

In your view, the subject merchandise should be classified as toy sets in heading 9503
under a GRI 1 analysis. The subject merchandise does not consist of merely one article,
but contains several distinct articles that, when considered individually, cannot be
construed as toys. The ENs to heading 9503 provide that, “collections of articles, the indi-
vidual items of which if presented separately would be classified in other headings in the
Nomenclature, are classified in this Chapter when they are put up in a form clearly indi-
cating their use as toys (e.g. instructional toys such as chemistry, sewing, etc., sets).” In
contrast to GRI 3(b) sets, the articles need not meet a particular need or carry out a specif-
ic activity. It has been Customs position that articles which normally would be classified
elsewhere in the HTSUS may be classified as toys when put up together so that they are
designed and used principally for amusement. See Additional U.S. Rule of Interpretation
1(a), HTSUS. See also Headquarters Ruling Letter (HQ) 965295, dated September 11,
2002, holding that the amusement derived from “Paper Punch Art” activity kit is secon-
dary to the work performed to create a decoration; HQ 959189, dated September 25, 1996,
holding that the amusement derived from the “Create-a-Card Stencil Book” is secondary
to its functional purpose of making decorations; and HQ 960420, dated July 25, 1997,
holding that the amusement derived from “Color-Me Pals” is secondary to their function-
al purpose of coloring.

In the tariff context, “amuse” is mainly used in contrast to some utilitarian or function-
al quality and the focus is not how the toys are used, but whether they are designed to
amuse. An examination of the contents of the bath gift sets shows that the merchandise is
not designed to amuse, but rather, it functions as a means by which children can bathe. For
example, while one may find drawing with chalk to be amusing in a colloquial sense, the
chalk is not designed to amuse. The chalk is designed to put words on a blackboard or color
a picture. That is its function, not amusement.

Next, you argue that the bath gift sets qualify as GRI 3(b) sets. In pertinent part, GRI
2(b) states that the classification of goods consisting of more than one material or sub-
stance shall be according to the principles of rule 3. The products under consideration con-
sist of items classifiable under four different headings. Thus, GRI 3(a) is applicable, which
directs, in pertinent part, that goods classifiable under two or more headings be classified
under the heading which provides the most specific description of the good. However, all
such headings are regarded as equally specific when each refers to only part of the items in
either a composite good or a set put up for retail sale. Therefore, to determine whether the
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article might be classified under one provision, we look to GRI 3(b), which states in perti-
nent part that:

EE

goods put up in sets for retail sale, which cannot be classified by reference to 3(a),
shall be classified as if they consisted of the material or component which gives them
their essential character, insofar as this criterion is applicable.

EN(X) to GRI 3(b) provides in pertinent part that:

For the purposes of this Rule, the term “goods put up in sets for retail sale” shall be
taken to mean goods which:
(a) consist of at least two different articles which are, prima facie, classifiable
in different headings. * * *;
(b) consist of products or articles put up together to meet a particular need or
carry out a specific activity; and
(c) are put up in a manner suitable for sale directly to users without repacking
(e.g., in boxes or cases or on boards).

In accordance with EN (X) to GRI 3(b), the products qualify as sets. They consist of at
least two different articles which are classifiable in different headings. The products con-
sist of items put up together to carry out the specific activity of making “bath time” more
appealing to children, and all of the items can be used for the distraction of the child during
the bath. Thus, the products minimize some of the negative associations children have
with bathing.

The sets are intended to distract children while parents bathe them, as indicated by the
warning on the bubble bath stating that this product should be used by children only un-
der adult supervision. The soap crayons can be used to write on the walls of the tub. The
hammer and the dog shaped sponges and netting sponges with toy toppers are designed
not only to aid in cleaning but also distract the child while bathing. While buckets are gen-
erally not sold with bath sets, in this instance, the bucket forms an integral part of the
children’s bath set. The plastic bucket can be emptied and filled with water by the child,
and the adult can use it to aid in rinsing the child. The bucket also organizes and stores the
items. Thus, the items carry out the specific activity of making “bath time” more attrac-
tive to children. Finally, the product is ready for direct sale without repacking.

You contend that the essential character of the sets is embodied by the character top-
pers, as the “highlight” of the bath bucket gift set. Alternatively, you state that the soap
crayons make up approximately thirty percent of the value of the set, and as such consti-
tute the most valuable component. EN (VIII) to GRI 3(b) states “The factor which deter-
mines essential character will vary as between different kinds of goods. It may, for
example, be determined by the nature of the material or component, its bulk, quantity,
weight or value, or by the role of a constituent material in relation to the use of the goods.”

Recently, there have been several decisions on “essential character” for purposes of GRI
3(b). These cases have looked primarily to the role of the constituent materials or compo-
nents in relation to the use of the goods to determine essential character. See Better Home
Plastics Corp. v. United States, 916 F. Supp. 1265 (CIT 1996), affirmed, 119 F. 3rd 969 (Fed.
Cir. 1997); Mita Copystar America, Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), mo-
tion for rehearing and reconsideration denied, 994 F. Supp. 1245 (1997), rev’d 160 F.3d 710
(Fed. Cir. 1998), and Vista International Packaging Co. v. United States, 19 CIT 868, 890 F.
Supp. 1095 (1995). See also Pillowtex Corp. v. United States, 983 F. Supp. 188 (CIT 1997),
affirmed 171 F.3d 1370 (Fed. Cir. 1999).

We have determined that the essential character of the sets is imparted by the bubble
bath. It is the item most prominently displayed in the sets and would be the reason most
parents would consider buying one of the sets for their children. It unifies the sets by creat-
ing the atmosphere or setting for the bath time enjoyment. In essence, it creates the fun-
damental character of the sets and is the item that most associates the sets with bath time.
The character toppers make the sets more attractive to children, but do not suggest the
sets’ purpose of making “bath” time more appealing. They are often found on children’s
bubble bath bottles. In this case, the two small bath crayons do not play a predominant
role in the sets.

Thus, the “Bob the Builder” Bath Bucket Gift Set and the “Clifford the Big Red Dog”
Bath Bucket Gift Set are properly classifiable as sets according to GRI 3(b) and their es-
sential characters are determined by the bubble bath components. The merchandise is
classified under subheading 3307.30.50, HTSUS.
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Holding:

Pursuant to GRI 3(b), The “Bob the Builder” and “Clifford the Big Red Dog” Bath Buck-
et Gift Sets are classifiable under subheading 3307.30.50, which provides for pre-shave,
shaving or after-shave preparations, personal deodorants, bath preparations, depilatories
and other perfumery, cosmetic and toilet preparations, not elsewhere specified or in-
cluded; prepared room deodorizers, whether or not perfumed or having disinfectant prop-
erties: perfumed bath salts and other bath preparations: other.

Effect on Other Rulings:
NY 183983 is revoked.
JAMES A. SEAL,
(for Myles B. Harmon, Director,
Commercial Rulings Division.)

REVOCATION OF RULING LETTER AND TREATMENT
RELATING TO THE TARIFF CLASSIFICATION OF
MICROCRYSTALLINE CELLULOSE

AGENCY: U.S. Customs Service, Department of the Treasury.

ACTION: Notice of revocation of tariff classification ruling letter and
treatment relating to the classification of microcrystalline cellulose.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par-
ties that Customs is revoking a ruling concerning the tariff classification
of microcrystalline cellulose under the Harmonized Tariff Schedule of
the United States (HTSUS). Similarly, Customs is revoking any treat-
ment previously accorded by Customs to substantially identical transac-
tions. Notice of the proposed revocation was published on January 15,
2003, in Volume 37, Number 3, of the CusToMS BULLETIN. No comments
were received in response to this notice.

EFFECTIVE DATE: Merchandise entered or withdrawn from ware-
house for consumption on or after May 12, 2003.

FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen-
eral Classification Branch, (202) 572-8784.

SUPPLEMENTARY INFORMATION:

BACKGROUND
On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are “in-
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formed compliance” and “shared responsibility.” These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with Customs laws and regulations, the trade community needs
to be clearly and completely informed of its legal obligations. According-
ly, the law imposes a greater obligation on Customs to provide the public
with improved information concerning the trade community’s responsi-
bilities and rights under the Customs and related laws. In addition, both
the trade and Customs share responsibility in carrying out import re-
quirements. For example, under section 484 of the Tariff Act of 1930, as
amended (19 U.S.C. §1484), the importer of record is responsible for us-
ing reasonable care to enter, classify and value imported merchandise,
and provide any other information necessary to enable Customs to prop-
erly assess duties, collect accurate statistics and determine whether any
other applicable legal requirement is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
1625(c)(1)), as amended by section 623 of Title VI, Customs published a
notice in the January 15, 2003, CusToMS BULLETIN, Volume 37, Number
3, proposing to revoke New York Ruling Letter (NY) H87232, dated Jan-
uary 31, 2002, and to revoke any treatment accorded to substantially
identical merchandise. No comments were received in response to this
notice.

In NY H87232, Customs ruled that a microcrystalline cellulose was
classified in subheading 3913.90.20, HT'SUS, the provision for “[n]atur-
al polymers (for example, alginic acid) and modified natural polymers
(for example, hardened proteins, chemical derivatives of natural rub-
ber), not elsewhere specified or included, in primary forms: [o]ther:
[plolysaccharides and their derivatives.”

It is now Customs position that this substance was not correctly clas-
sified in NY H87232 because it is more specifically provided for in sub-
heading 3912.90.00, HTSUS, the provision for “[c]ellulose and its
chemical derivatives, not elsewhere specified or included, in primary
forms: [o]ther.”

As stated in the proposed notice, this revocation will cover any rulings
on this issue which may exist but have not been specifically identified.
Any party, who has received an interpretive ruling or decision (i.e., rul-
ing letter, internal advice memorandum or decision or protest review de-
cision) on the issue subject to this notice, should have advised Customs
during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment
previously accorded by Customs to substantially identical transactions.
This treatment may, among other reasons, have been the result of the
importer’s reliance on a ruling issued to a third party, Customs person-
nel applying a ruling of a third party to importations involving the same
or similar merchandise, or the importer’s or Customs previous inter-
pretation of the Harmonized Tariff Schedule of the United States. Any
person involved in substantially identical transactions should have ad-
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vised Customs during the notice period. An importer’s reliance on a
treatment of substantially identical transactions or on a specific ruling
concerning the merchandise covered by this notice which was not iden-
tified in this notice may raise the rebuttable presumption of lack of rea-
sonable care on the part of the importer or its agents for importations
subsequent to the effective date of this final decision.

Customs, pursuant to section 625(c)(1), is revoking NY H87232 and
any other ruling not specifically identified, to reflect the proper classifi-
cation of the merchandise pursuant to the analysis set forth in Head-
quarters Ruling Letter (HQ) 966069 set forth as the attachment to this
notice. Additionally, pursuant to section 625(c)(2), Customs is revoking
any treatment previously accorded by Customs to substantially identi-
cal transactions.

In accordance with 19 U.S.C. 1625(c), this ruling will become effective
60 days after publication in the CusTOMS BULLETIN.

Dated: February 24, 2003.

GERARD J. O’BRIEN JR,,
(for Myles B. Harmon, Director,
Commercial Rulings Division.)

[Attachment]

[ATTACHMENT]

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,
Washington, DC, February 24, 2003.

CLA-2 RR:CR:GC 966069 AM
Category: Classification
Tariff No. 3912.90.00
MR. JOSEPH CHIVINI
AUSTIN CHEMICAL COMPANY INC.
1565 Barclay Blud.
Buffalo Grove, IL 60089

Re: NY H87232 revoked; microcrystalline cellulose CAS 9004-34-6.

DEAR MR. CHIVINI:

This is in reference to New York Ruling Letter (NY) H87232 issued to you on January
31, 2002, by the Director, Customs National Commodity Specialist Division, concerning
the classification, under the Harmonized Tariff Schedule of the United States, (HTSUS),
of microcrystalline cellulose CAS 9004-34-6. We have had an opportunity to review this
ruling and believe it is incorrect.

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree-
ment Implementation Act, (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed
revocation of NY H87232 was published on January 15, 2003, in the CUSTOMS BULLETIN,
Volume 37, Number 3. No comments were received in response to this notice.

Facts:

Cellulose and microcrystalline cellulose have the chemical formula (CgH19O5)n and are
assigned CAS 9004-34-6. Cellulose and microcrystalline cellulose have the same absolute
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density and solubility; neither is soluble in water. Microcrystalline cellulose is used in pro-
ducing a pharmaceutical intermediate.

Customs Laboratory Report SJ20020074, dated January 30, 2002, analyzing a micro-
crystalline cellulose in another case, states, in pertinent part, the following: “[t]he sample,
a white powder, is microcrystalline cellulose. The sample is a modified natural polymer of
derivated polysaccharides.”

Cellulose is “a natural carbohydrate high polymer (polysaccharide) consisting of anhy-
droglucose units joined by an oxygen linkage to form long molecular chains. * * * The de-
gree of polymerization is from 1000 for wood pulp to 3500 for cotton fiber, giving a
molecular weight from 160,000 to 560,000. Cellulose exists in three forms-o, 8 and y.”
Hawley’s Condensed Chemical Dictionary, 12th Ed., pp. 236-7, Van Nostrand Reinhold
Company, New York (1993). However, “the molecular weight of isolated cellulose is
approximately 50,000.” “Evaluation of the Health Aspects of Cellulose and Certain Cellu-
lose Derivatives as Food Ingredients,” Food and Drug Administration Report BF-78-7,
November, 1974.

The instant cellulose has been prepared in a microcrystalline form. The process involves
breaking up the network of microcrystals by acid hydrolysis and separating them by me-
chanical agitation. On the microscopic level, these substances are composed of colloidal
microcrystals connected by molecular chains. Microcrystalline cellulose is defined as a
highly purified particulate form of cellulose. Id. at 107, 784-5. Due to the decreased num-
ber of glucose monomers in the microcrystalline cellulose chain, the degree of polymeriza-
tion of microcrystalline cellulose is lower than that of cellulose. Hence, the molecular
weight of microcrystalline cellulose is approximately 24,000-57,000.

Issue:
What is the classification, under the HTSUS, of microcrystalline cellulose?

Law and Analysis:

Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and,
in the absence of special language or context that requires otherwise, by the Additional
U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are
part of the HT'SUS and are to be considered statutory provisions of law.

GRI 1 requires that classification be determined first according to the terms of the head-
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi-
cation of goods in the subheadings of headings shall be determined according to the terms
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs.

In interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi-
ty Description and Coding System may be utilized. The ENs, although not dispositive or
legally binding, provide a commentary on the scope of each heading, and are generally in-
dicative of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127
(August 23, 1989).

The HTSUS headings under consideration are as follows:

3912 Cellulose and its chemical derivatives, not elsewhere specified or included,
in primary forms:

3913 Natural polymers (for example, alginic acid) and modified natural poly-
mers (for example, hardened proteins, chemical derivatives of natural rub-
ber), not elsewhere specified or included, in primary forms:

EN 39.12 states, in pertinent part, the following:

(A) CELLULOSE

Cellulose is a carbohydrate of high molecular weight, forming the solid structure
of vegetable matter. It is contained in cotton in almost a pure state. Cellulose not

elsewhere specified or included, in primary forms, falls in this heading.
Through the formation of microcrystalline cellulose, the molecular weight decreases.
Although the ENs describe cellulose as a carbohydrate of high molecular weight, this
statement does not preclude microcrystalline cellulose from being classified as such. Mi-
crocrystalline cellulose remains a carbohydrate with the same chemical formula as cellu-
lose. Microcrystalline cellulose has a molecular weight within the range of isolated
cellulose. Microcrystalline cellulose is known as a highly purified particulate form of cellu-
lose within the technical literature noted above. As such, the product is more specifically
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provided for in heading 3912, HTSUS, as cellulose than in heading 3913, HTSUS, as a nat-
ural polymer, not elsewhere specified or included.

Our determination is consistent with a recent decision on similar merchandise pub-
lished in the Compendium of Classification Opinions on the Harmonized Commodity De-
scription and Coding System where the classification of “Cellulose powder,
microcrystalline, white, obtained from alpha cellulose by acid hydrolysis which breaks up
the fibres, * * *” is classified in 3912.90 of the Harmonized Tariff Schedule (HTS). See
Opinion No. 3912.90 of the WCO’s Compendium of Classification Opinions, Amending
Supplement No. 25 (January 2000). As we stated in T.D. 89-80, decisions in the Compen-
dium of Classification Opinions should be treated in the same manner as the ENg, i.e.,
while neither legally binding nor dispositive, they provide a commentary on the scope of
each heading of the HTSUS and are generally indicative of the proper interpretation of
these headings. T.D. 89-80 further states that ENs and decisions in the Compendium of
Classification Opinions “should receive considerable weight.”

Holding:

Microcrystalline cellulose is classified in subheading 3912.90.00, HTSUS, the provision
for “[c]ellulose and its chemical derivatives, not elsewhere specified or included, in prima-
ry forms: [o]ther.”

Effect on Other Rulings:
NY H87232 is revoked.
In accordance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 days after
its publication in the CUSTOMS BULLETIN.
GERARD J. O’BRIEN, JR,
(for Myles B. Harmon, Director,
Commercial Rulings Division.)

PROPOSED MODIFICATION OF RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
ELIGIBLITY OF A BEDDING SET TO RECEIVE PREFERENTIAL
TARIFF TREATMENT PURSUANT TO THE NORTH AMERICAN
FREE TRADE AGREEMENT

AGENCY: U.S. Customs Service; Department of the Treasury.

ACTION: Notice of proposed modification of a ruling letter and revoca-
tion of treatment relating to the eligibility of a comforter and a pillow
sham of a bedding set, as well as the entire bedding set, to receive prefer-
ential tariff treatment pursuant to the North American Free Trade
Agreement.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625(c)) as amended by section 623 of Title VI (Customs Modernization)
of the North American Free Trade Agreement Implementation Act
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties
that Customs intends to modify one ruling letter relating to the eligibil-
ity of a comforter and a pillow sham of a bedding set, as well as the entire
bedding set, to receive preferential tariff treatment pursuant to the
North American Free Trade Agreement. Customs also proposes to re-
voke any treatment previously accorded by it to substantially identical
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transactions. Comments are invited on the correctness of the intended
actions.

DATE: Comments must be received on or before April 11, 2003.

ADDRESS: Written comments (preferably in triplicate) are to be ad-
dressed to U.S. Customs Service, Office of Regulations and Rulings,
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,
Washington, D.C. 20229. Submitted comments may be inspected at: U.S.
Customs Service, 799 9P Street, N.W,, Washington, D.C. during regular
business hours. Arrangements to inspect submitted comments should
be made in advance by calling Mr. Joseph Clark at (202) 572-8768.

FOR FURTHER INFORMATION CONTACT: J. Steven Jarreau, Tex-
tiles Classification Branch: (202) 572-8817

SUPPLEMENTARY INFORMATION:

BACKGROUND

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerged from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary com-
pliance with Customs laws and regulations, the trade community needs
to be clearly and completely informed of its legal obligations. According-
ly, the law imposes a greater obligation on Customs to provide the public
with improved information concerning the trade community’s responsi-
bilities and rights under the Customs and related laws. In addition, both
the trade and Customs share responsibility in carrying out import re-
quirements. For example, under section 484 of the Tariff Act of 1930, as
amended (19 U.S.C. 1484), the importer of record is responsible for us-
ing reasonable care to enter, classify and value imported merchandise,
and provide any other information necessary to enable Customs to prop-
erly assess duties, collect accurate statistics and determine whether any
other applicable legal requirement is met. Pursuant to section 625(c)(1),
Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of
Title VI, this notice advises interested parties that Customs intends to
modify one ruling letter relating to the eligibility of a comforter and a
pillow sham of a bedding set, as well as, the entire bedding set to receive
preferential tariff treatment pursuant to the North American Free
Trade Agreement.

Although Customs refers in this notice to one New York Ruling Letter,
this notice covers any rulings on substantially identical merchandise
that may exist, but have not been specifically identified. Customs has
undertaken reasonable efforts to search existing databases for rulings
in addition to the one identified. No further rulings have been found.
Any party who has received an interpretive ruling or decision (i.e., a rul-
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ing letter, an internal advice memorandum or decision or a protest re-
view decision) on the merchandise subject to this notice, which is
contrary to this notice, should advise Customs during this comment per-
iod. An importer’s failure to advise Customs of a specific interpretative
ruling or decision addressing substantially identical merchandise not
identified in this notice, may raise issues of reasonable care on the part
of the importer or its agent for importation of merchandise subsequent
to the effective date of the final decision on this notice.

The Customs Service, pursuant to section 625(c)(2), Tariff Act of 1930
(19 U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, also in-
tends to revoke any treatment previously accorded by Customs to sub-
stantially identical transactions. This treatment may, among other
reasons, be the result of an importer’s reliance on a ruling issued to a
third party, Customs personnel applying a ruling issued to a third party
to importations of the same or similar merchandise, or an importer’s or
Customs previous interpretation of the HTSUSA. Any person involved
with a substantially identical transaction and asserting a claim of treat-
ment should advise Customs during this notice period. An importer’s
failure to advise Customs of substantially identical transactions may
raise issues of reasonable care on the part of the importer or its agent for
importation of merchandise subsequent to the effective date of the final
decision on this notice.

The Customs Service in New York Ruling Letter (NY) 180828 (May
10, 2002) concluded that a comforter and a pillow sham of a bedding set
were not eligible to receive preferential tariff treatment pursuant to the
North American Free Trade Agreement. The Customs Service deter-
mined in New York Ruling Letter 182808 that the comforter and the pil-
low sham, pursuant to General Note 12 (a)(i) of the Harmonized Tariff
Schedule of the United States Annotated, were not goods that origi-
nated in the territory of a NAFTA Party and did not qualify to be marked
as goods of Canada. Customs further concluded that although the mer-
chandise should be classified as a set, the set was not eligible for the Spe-
cial Column 1 “CA” NAFTA rate of duty. New York Ruling Letter 180828
is set forth as Attachment “A” to this document.

After reviewing that ruling, it is Customs determination that the rul-
ing is in error and that the comforter and the pillow sham are goods that
originate in the territory of a NAFTA Party and do qualify to be marked
as goods of Canada. The “Bed in a Bag,” consisting of the comforter, pil-
low sham, bed skirt, pillowcase, flat sheet and fitted sheet, classified as a
set in subheading 9404.90.8522, Harmonized Tariff Schedule of the
United States Annotated, is, therefore, entitled to the “Special” Column
1 “CA” NAFTA rate of duty. Proposed Headquarters Ruling Letter (HQ)
965986, modifying NY 180828, is set forth as Attachment “B” to this doc-
ument.

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY
180828 and any other rulings not specifically identified, to reflect the eli-
gibility of the comforter and the pillow sham, as well as the entire set, to
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be entitled to preferential tariff treatment pursuant to the North Amer-
ican Free Trade Agreement. The legal analysis for this decision is set
forth in proposed HQ 965986. Additionally, pursuant to 19 U.S.C.
1625(c)(2), Customs intends to revoke any treatment previously ac-
corded by Customs to substantially identical merchandise and transac-
tions. Before taking this action, consideration will be given to any
written comments timely received.

Dated: February 21, 2003.

JOHN ELKINS,
(for Myles B. Harmon, Director,
Commercial Rulings Division.)

[Attachments]

[ATTACHMENT A]

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,
New York, NY, May 10, 2002.

CLA-2-RR:NC:TA:349 180828
Category: Classification
MR. RALPH SAUNDERS
DERINGER LOGISTICS CONSULTING GROUP
1 Lincoln Blvd., Suite 225
Rouses Point, NY 12979

Re: Classification, status under the North American Free Trade Agreement (NAFTA)
and country of origin determination for a bedding set; 19 CFR 102.21(c)(1); wholly
obtained or produced in a single country; 19 CFR 102.21(c)(2); tariff shift; 19 CFR
102.21(c)(4); most important assembly or manufacturing process; 19 CFR 102.21(d);
sets; Article 509.

DEAR MR. SAUNDERS:

This is in reply to your letter dated April 17, 2002 requesting a classification, status un-
der the NAFTA and country of origin determination for a bedding set which will be im-
ported into the United States. This request is being made on behalf of C. S. Brooks Canada
Inc.

Facts:

The subject merchandise consists of a bedding set which may also be referred to as a bed
in a bag set. The submitted twin sized set consists of a comforter, bed skirt, pillow sham,
pillowcase, flat sheet and fitted sheet. The comforter is filled with a polyester batting fab-
ric and quilted through all three layers. The outer shell of the comforter, pillow sham and
the skirt portion of the bed skirt will be made from either a 70 percent polyester and 30
percent cotton woven printed fabric or a 50 percent polyester and 50 percent cotton woven
printed fabric. The bed skirt or bed ruffle is designed to hang over the edge of a box spring
on three sides. The skirt has an approximately 13-inch drop. The platform section of the
bed skirt is made from a spunbond nonwoven fabric. The back portion of the pillow sham
features an overlapping flap closure and the edges are finished with a flange or picture
frame effect.

The flat sheet, fitted sheet and pillowcase are made from 50 percent polyester and 50
percent cotton woven printed fabric. The pillowcase is folded and sewn leaving one end
open. The fitted sheet is elasticized along the sides. The flat sheet is hemmed at the top and
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bottom while the sides are selvage. The bedding or bed in a bag set will be packed for retail
sale in a vinyl bag. The manufacturing operations are as follows:

Pakistan:
—polyester and cotton (70/30 or 50/50) fabric is woven.
—fabric may be bleached.
—rolls of greige or bleached fabric are shipped to Canada.

Canada:
—polyester batting fabric is made (this item may also be made in the United
States).
—nonwoven fabric for platform section of bed skirt is formed.
—>50/50 polyester and cotton fabric for the sheets and pillowcase is woven.
—70/30 and 50/50 fabrics are bleached (if needed), printed and finished.
—fabrics are cut, sewn, stuffed, quilted, etc., forming the various set compo-
nents.
—};;om%)rter, bed skirt, sham, pillowcase and sheets are packed for retail sale and
shipped.

Issue:

What are the classification, eligibility under NAFTA and country of origin of the subject
merchandise?

Classification:

The bedding set meets the qualifications of “goods put up in sets for retail sale”. The
components of the sets consist of different articles which are, prima facie, classifiable in
different headings. They are put up together to carry out the specific activity of furnishing
a bed and they are packaged for sale directly to users without repacking. It is our opinion
that the comforter is the component that gives the set its essential character.

Due to the fact that the shell of the comforter may be constructed from a 50/50 blend of
fibers, it is classified using HTSUSA Section XI Note 2(A) and Subheading Note 2(A).
Additional U.S. Rule of Interpretation 1(d) states that the principles of Section XI regard-
ing mixtures of two or more textile materials shall apply to the classification of goods in
any provision in which a textile material is named. The 50/50 blend comforter will be clas-
sified as if it consisted wholly of that one textile material which is covered by the heading
which occurs last in numerical order among those which equally merit consideration.
Even a slight change in the fiber content may result in a change of classification, as well as
visa and quota requirements. The comforter may be subject to U.S. Customs laboratory
analysis at the time of importation, and if the fabric is other than a 50/50 blend it may be
reclassified by Customs at that time.

The applicable subheading for the submitted bedding set will be 9404.90.8522, Harmo-
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for mat-
tress supports; articles of bedding and similar furnishing (for example, mattresses, quilts,
eiderdowns, cushions, pouffes and pillows) fitted with springs or stuffed or internally
fitted with any material or of cellular rubber or plastics, whether or not covered: other:
other: quilts, eiderdowns, comforters and similar articles * * * with outer shell of man-
made fibers. The general rate of duty will be 13.1 percent ad valorem.

The comforter, pillow sham, bed skirt, pillowcase and sheets fall within textile category
designation 666. The designated textile and apparel categories and their quota and visa
status are the result of international agreements that are subject to frequent renegoti-
ations and changes. To obtain the most current information, we suggest that you check,
close to the time of shipment, the U.S. Customs Service Textile Status Report, an internal
issuance of the U.S. Customs Service, which is available at the Customs Web Site at
www.customs.gov. In addition, the designated textile and apparel categories may be subdi-
vided into parts. If so, visa and quota requirements applicable to the subject merchandise
may be affected and should also be verified at the time of shipment.

NAFTA Eligibility:

The bedding set undergoes processing operations in Canada and possibly the United
States which are countries provided for under the North American Free Trade Agree-
ment. The bedding set at issue will be eligible for the NAFTA preference if it qualifies to be
marked as a good of Canada and if it is transformed in Canada so that the non-originating
material undergoes a change in tariff classification described in subdivision (t) to General
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Note 12, HTSUSA. For heading 9404, HTSUSA, subdivision (t), Chapter 94, rule 7, states
that:

A change to subheading 9404.90 from any other chapter, except from headings
5007, 5111 through 5113, 5208 through 5212, 5309 through 5311, 5407 through 5408
or 5512 through 5516.

When the 70/30 or 50/50 polyester and cotton woven fabric for the comforter shell leaves
Pakistan, it is classified in heading 5513, HTSUSA. As fabrics of heading 5513, HTSUSA,
are excepted from meeting the tariff change to subheading 9404.90, HTSUSA, the non-
originating material from Pakistan does not undergo the requisite change in tariff classifi-
cation. Accordingly, the merchandise is not eligible for the NAFTA preference.

However, the comforter may be subject to a reduced rate of duty based upon the Tariff
Preference Levels (TPL) established in Section XI, HTSUSA, Additional U.S. Note 4(a),
up to the annual quantities specified in subdivision (c) of Note 4. Goods of subheading
9404.90 that are cut and sewn or otherwise assembled from specific fabrics produced or
obtained outside the territory of one of the NAFTA parties, are eligible for the preferential
rate of duty. Upon completion of the required documentation and up to the specified annu-
al quantities, the comforter which is partially made of fabric (subheading 5513.11) from
Pakistan, cut and sewn in Canada may be eligible for the preferential rate of Free. As the
comforter determines the classification of the set, the set receives the preferential duty
rate.

Country of Origin—Law and Analysis:

On December 8, 1994, the President signed into law the Uruguay Round Agreements
Act. Section 334 of that Act (codified at 19 U.S.C. 3592) provides new rules of origin for
textiles and apparel entered, or withdrawn from warehouse, for consumption, on and af-
ter July 1, 1996. On September 5, 1995, Customs published Section 102.21, Customs Reg-
ulations, in the Federal Register, implementing Section 334 (60 FR 46188). Thus, effective
July 1, 1996, the country of origin of a textile or apparel product shall be determined by
sequential application of the general rules set forth in paragraphs (c)(1) through (5) of Sec-
tion 102.21.

Section 102.21(d) addresses the treatment of sets for country of origin purposes. Section
102.21(d) provides the following:

Where a good classifiable in the HTSUS as a set includes one or more components
that are textile or apparel products and a single country of origin for all of the compo-
nents of the set cannot be determined under paragraph (c) of this section, the country
of origin of each component of the set that is a textile or apparel product shall be deter-
mined separately under paragraph (c) of this section.

The classification of the subject bedding set, as per an essential character determina-
tion, is based on the comforter, however, per the terms of Section 102.21(d), one must de-
termine whether or not a single country of origin exists for the entire set.

Paragraph (c)(1) states that “The country of origin of a textile or apparel product is the
single country, territory, or insular possession in which the good was wholly obtained or
produced.” As the fitted sheet, flat sheet and pillowcase were wholly obtained or produced
in a single country, that is, Canada, country of origin of the sheets and pillowcase is con-
ferred in Canada. The comforter, bed skirt and shams are not wholly obtained or produced
in a single country, territory or insular possession, and therefore paragraph (c)(1) of Sec-
tion 102.21 is inapplicable for those items.

Paragraph (c)(2) states that “Where the country of origin of a textile or apparel product
cannot be determined under paragraph (c)(1) of this section, the country of origin of the
good is the single country, territory, or insular possession in which each of the foreign ma-
terials incorporated in that good underwent an applicable change in tariff classification,
and/or met any other requirement, specified for the good in paragraph (e) of this section:”

Paragraph (e) in pertinent part states that “The following rules shall apply for purposes
of determining the country of origin of a textile or apparel product under paragraph (¢)(2)
of this section.”

HTSUS Tariff shift and/or other requirements

6301-6306 The country of origin of a good classifiable under heading 6301 through
6306 is the country, territory, or insular possession in which the fabric
comprising the good was formed by a fabric making process.
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9404.90 The country of origin of a good classifiable under subheading 9404.90 is
the country, territory, or insular possession in which the fabric compris-
ing the good was formed by a fabric-making process.

As the fabrics comprising the comforter and bed skirt are formed in more than one coun-
try, Section 102.21(c)(2) is inapplicable for the comforter and bed skirt. The pillow sham is
comprised of a fabric that is formed in a single country. Following the terms of the tariff
shift requirement, the country of origin of the pillow sham is conferred in Pakistan where
the fabric was woven.

Section 102.21(c)(3) states that, “Where the country of origin of a textile or apparel
product cannot be determined under paragraph (c)(1) or (2) of this section:

(1) If the good was knit to shape, the country of origin of the good is the single coun-
try, territory, or insular possession in which the good was knit; or

(ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 through 6306,
and 6308, and subheadings 6209.20.5040, 6307.10, 6307.90, and 9404.90, if the good
was not knit to shape and the good was wholly assembled in a single country, territory,
or insular possession, the country of origin of the good is the country, territory, or in-
sular possession in which the good was wholly assembled.”

As the subject comforter and bed skirt are not knit and heading 6303 and subheading
9404.90, HTSUSA, are excepted from provision (ii), Section 102.21 (c)(3) is inapplicable.

Section 102.21 (c)(4) states, “Where the country of origin of a textile or apparel product
cannot be determined under paragraph (c)(1), (2) or (3) of this section, the country of ori-
gin of the good is the single country, territory or insular possession in which the most im-
portant assembly or manufacturing process occurred.” In the case of the subject
merchandise, the most important manufacturing process occurs at the time of fabric mak-
ing. Basing the country of origin determination on the fabric making process as opposed to
the assembly process carries out the clear intent of Section 334 as expressed in Section
334(b)(2) and Part 102.21(c)(3)(ii). In the case of the subject comforters, the fabric making
process of the outer fabric shell constitutes the most important manufacturing process.
The fabric making process of the skirt portion of the bed skirt constitutes the most impor-
tant manufacturing process for the bed skirt. Accordingly, the fabric making process in
Pakistan, where the fabric for the outer shell of the comforter and the skirt portion of the
bed skirt are formed, constitutes the most important manufacturing process and the
country of origin of the subject comforter and bed skirt is Pakistan.

Holding:

The country of origin of the pillowcase, flat sheet and fitted sheet is Canada. The coun-
try of origin of the comforter, bed skirt and pillow sham is Pakistan. Based upon interna-
tional textile trade agreements these products of Pakistan are not subject to quota or visa
requirements. Although the bedding set is not eligible for the NAFTA preference, it is eli-
gible for the tariff preferential level assuming the tariff preferential level is available up to
the annual quantity specified and provided the appropriate documents are submitted.

The holding set forth above applies only to the specific factual situation and merchan-
dise identified in the ruling request. This position is clearly set forth in section 19 CFR
181.100(a)(2). This section states that a ruling letter, either directly, by reference, or by
implication, is accurate and complete in every material respect.

This ruling is being issued under the provisions of Part 181 of the Customs Regulations
(19 C.FR. 181). Should it be subsequently determined that the information furnished is
not complete and does not comply with 19 CFR 181.100(a)(2), the ruling will be subject to
modification or revocation. In the event there is a change in the facts previously furnished,
this may affect the determination of country of origin. Accordingly, if there is any change
in the facts submitted to Customs, it is recommended that a new ruling request be sub-
mitted.

A copy of the ruling or the control number indicated above should be provided with the
entry documents filed at the time this merchandise is imported. If you have any questions
regarding the ruling, contact National Import Specialist John Hansen at 646-733-3043.

Should you wish to request an administrative review of this ruling, submit a copy of this
ruling and all relevant facts and arguments within 30 days of the date of this letter, to the
Director, Commercial Rulings Division, Headquarters, U.S. Customs Service, 1300 Penn-
sylvania Ave. N.W,, Washington, D.C. 20229.

ROBERT B. SWIERUPSKI,
Director,
National Commodity Specialist Division.
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[ATTACHMENT B]

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,
Washington, DC.

CLA-2 RR:CR:TE 965986 jsj
Category: Classification
Tariff No. 9404.90.8522
MR. RALPH SAUNDERS
SENIOR TRADE ADVISOR
DERINGER LOGISTICS CONSULTING GROUP
1 Lincoln Blvd. Suite 225
Rouses Point, NY 12979

Re: Modification of NY 180828 (May 10, 2002); HQ 965739 (June 27, 2002); NAFTA Orig-
inating Goods; Self-Produced Material; Country of Origin; NAFTA Preference Over-
ride; CITA Quota/Visa Requirements.

DEAR MR. SAUNDERS:

The purpose of this correspondence is to respond to your request of October 8, 2002. The
correspondence in issue requested, on the behalf of your client, C. S. Brooks Canada, Inc.
(C. S. Brooks), modification of HQ 965739 (June 27, 2002).

The request for modification you submitted specifically advocates that this office recon-
sider its position concerning the eligibility of the comforter to receive preferential treat-
ment pursuant to the North American Free Trade Agreement (NAFTA). The submission
suggests that the comforter may be deemed a NAFTA originating good through the appli-
cability of the Appendix to Part 181, section 4 (8), of Customs NAFTA Rules of Origin Reg-
ulations applicable to “self-produced material” and further suggests the applicability of
the NAFTA preference override of 19 C.FR. 102.19. The Customs Service, although not
requested to do so, will apply the same analysis to the pillow sham, also determined in NY
180828 (May 10, 2002) to be a product of the country of Pakistan and ineligible for the
NAFTA preferential rate of duty.

The Customs Service, subsequent to reviewing the submission on the behalf of C. S.
Brooks, concludes that the comforter and the pillow sham are entitled to the “Special”
Column 1 “CA” NAFTA rate of duty. Customs does not believe that HQ 965739 should be
modified or revoked, but will modify NY 180828.

This ruling is being issued subsequent to the following: (1) A review of your submission
dated October 8, 2002; (2) A telephone conversation with Ms. Gloria Columbe of your of-
fice conducted with a member of my staff on December 3, 2002; and (3) A review of NY
180828 and HQ 965739.

Facts:

The article in issue, as identified by C. S. Brooks, is a “Bed in a Bag.” The “Bed in a Bag”
bedding set consists of a twin sized comforter, bed skirt, pillow sham, pillowcase, flat sheet
and fitted sheet.

The outer shell of the comforter, the pillow sham and the skirt portion of the bed skirt
will be made of either a seventy (70) percent polyester and thirty (30) percent cotton wo-
ven, printed fabric or a fifty (50) percent polyester and fifty (50) percent cotton woven,
printed fabric. The comforter is filled with a polyester batting fabric and quilted through
all three layers. The back aspect of the pillow sham features an overlapping flap closure
and the edges are finished with a flange or picture frame effect.

The bed skirt is designed to hang over the edge of a box spring on three sides. The skirt
has an approximately thirteen (13) inch drop. The skirt aspect of the bed skirt will be made
from either a seventy (70) percent polyester and thirty (30) percent cotton woven, printed
fabric or a fifty (50) percent polyester and fifty (50) percent cotton woven, printed fabric.
The platform aspect of the bed skirt will be made from spunbond nonwoven fabric.

The flat sheet, fitted sheet and pillowcase will be made from a fifty (50) percent polyes-
ter and fifty (50) percent cotton woven, printed fabric. The fitted sheet is elasticized along
the sides. The flat sheet is hemmed at the top and bottom. The sides are selvage. The pil-
lowcase is folded and sewn, leaving one end open.

The “Bed in a Bag” bedding set will be packaged for retail sale in a vinyl bag.
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The manufacturing operations are:

Pakistan:

(1) The polyester and cotton fabric (70/30 or 50/50) is woven,;

(2) The fabric may be bleached; and

(3) Rolls of greige or bleached fabric are exported from Pakistan to Canada.

Canada:

(1) The polyester batting fabric is made (this item may also be made in the
United States);

(2) The nonwoven fabric for the platform section of the bed skirt is formed,;

(3) The fifty (50) percent polyester and fifty (50) percent cotton fabric for the
flat sheet, fitted sheet and pillowcase is woven;

(4) The seventy (70) percent polyester and thirty (30) percent cotton fabric and
the fifty (50) percent polyester and fifty (50) percent cotton fabrics are bleached,
if needed, printed and finished;

(5) The fabrics are cut, sewn, stuffed and quilted to form the set components;
and

(6) The comforter, bed skirt, pillow sham, pillowcase, fitted sheet and flat sheet
are packed for retail sale.

Issue:

Does the “Bed in a Bag” bedding set qualify to receive the “Special” Column 1 “CA” rate
of duty pursuant to General Note 12 (a)(i) of the Harmonized Tariff Schedule of the
United States Annotated as goods that originate in the territory of a NAFTA Party and
that qualify to be marked as goods of Canada?

Law and Analysis:

The Customs Service in NY 180828 addressed the classification, eligibility for preferen-
tial treatment pursuant to the North American Free Trade Agreement and country of ori-
gin of the “Bed in a Bag” bedding set. New York Ruling Letter 180828, as it addresses the
classification analysis of all the articles of the bedding set and the country of origin analy-
sis of the fitted sheet, the flat sheet and the pillowcase, is authoritative and will not be
modified or revoked with regard to these issues.

Customs, in HQ 965739, modified NY 180828 as it addressed the country of origin of the
bed skirt. Headquarters Ruling Letter 965739, as it addresses the country of origin of the
bed skirt, is authoritative and will not be modified or revoked in this ruling letter.

NAFTA Originating Goods

This ruling letter will initially address whether the comforter and the pillow sham qual-
ify as “goods originating in the territory of a NAFTA party” pursuant to HTSUSA General
Note 12 (b) and whether the comforter and the pillow sham may be marked as goods of
Canada pursuant to 19 C.FR. 102.19, the NAFTA preference override. The resolution of
these issues in conjunction with the determinations of NY 180828 and HQ 965739 will es-
tablish whether the entire “Bed in a Bag” bedding set is eligible to receive the “Special”
column 1 “CA” rate of duty.

General Note 12 (a)(i) of the HTSUSA addressing the North American Free Trade
Agreement provides that “[gloods that originate in the territory of a NAFTA party * * *
and that qualify to be marked as goods of Canada” and that are “entered under a subhead-
ing for which a rate of duty appears in the ‘Special’ subcolumn followed by the symbol ‘CA’
in parentheses” are eligible for the “CA” rate of duty. General Note 12 (b) provides, in part,
that goods imported into the customs territory of the United States will be eligible for
NAFTA tariff treatment as “goods originating in the territory of a NAFTA party” only if:

(1) they are goods wholly obtained or produced entirely in the territory of Canada,
Mexico and/or the United States: or

(ii) they have been transformed in the territory of Canada, Mexico and/or the
United States so that—

(A) except as provided in subdivision (f) of this note, each of the non-originat-
ing materials used in the production of such goods undergoes a change in tariff
classification described in subdivisions (r), (s) and (t) of this note or the rules set
forth therein, or

(B) the goods satisfy the applicable requirements of subdivisions (r), (s) and (t)
where no change in tariff classification is required, and the goods satisfy all other
requirements of this note.
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Since neither the comforter nor the pillow sham were wholly obtained or produced in Can-
ada, Mexico or the United States, the issue becomes whether they have been transformed
in the territory of one of the NAFTA Parties as provided in GN 12 (b)(ii).

The comforter and pillow sham will be considered as having been “transformed” in the
territory of a NAFTA Party if each non-originating material, in this instance the fabric,
undergoes a change in tariff classification as described in subdivision (t). Subdivision (t) of
GN 12, applicable to the comforter and pillow sham classified as a set in subheading
9404.90.8522, HT'SUSA, provides, in pertinent part:

A change to subheading 9404.90 from any other chapter, except from headings 5007,
5111 through 5113, 5208 through 5212, 5309 through 5311, 5407 through 5408 or
5512 through 5516. See GN 12 (t)/94.7.

The fabric used in the manufacture of the comforter and the pillow sham, of either polyes-
ter/cotton blend, is classifiable at the time of entry into Canada in heading 5513, HTSUS.
Fabric classifiable in heading 5513, HT'SUS, is excepted from the tariff shift requirement
of GN 12 (t)/94.7. The comforter and pillow sham, therefore, do not initially meet the
transformation requirement of GN 12 (b).

The importer, in this instance, may seek recourse to the Appendix to Part 181 of Cus-
toms NAFTA Rules of Origin Regulations, particularly section 4 (8) applicable to “self-
produced material.” Section 4 (8) provides, in pertinent part:

For purposes of determining whether non-originating materials undergo an applica-
ble change in tariff classification, a self-produced material may, at the choice of the
producer of a good into which the self-produced material is incorporated, be consid-
ered as an originating material or non-originating material, as the case may be, used
in(tl)le production of that good. (Emphasis added) 19 C.FR. Part 181 Appendix section
4 (8).

“[S]elf-produced material,” as defined in section 2 (1), is “a material that is produced by
the producer of a good and used in the production of that good.” 19 C.FR. Part 181 Appen-
dix section 2 (1).

C. S. Brooks, as the producer of the “Bed in a Bag” bedding set (the “good”), has the op-
tion, pursuant to Part 181 Appendix section 4 (8), of identifying the comforter shell, a tran-
sitional article in the production of the comforter, and the pillow sham (the “self-produced
materials”) as non-originating materials. The non-originating materials, through the
election of this option, would be the comforter shell classifiable in heading 6307, HTSUS,
and the pillow sham classifiable in heading 6304, HT'SUS. Headings 6307 and 6304,
HTSUS, are not excepted from the tariff shift rule of GN 12 (t)/94.7. The comforter shell
and the pillow sham under this analysis meet the transformation requirement of GN 12
(b)(ii). See generally HQ 562498 (Nov. 13, 2002); HQ 965696 (Sept. 18, 2002); and HQ
965309 (Sept. 18, 2002).

The “Bed in a Bag” bedding set, pursuant to the analysis set forth above and in NY
180828, meets the initial requirement of GN 12 (a)(i) to qualify for the column 1 Special
“CA” rate of duty. Each of the components of the set are goods that “originate” in the terri-
tory of a NAFTA Party.

Country of Origin

The second element of General Note 12 (a)(i) is that the goods “qualify to be marked as
goods of Canada.” The Customs Service in NY 180828 determined that the flat sheet, the
fitted sheet and the pillowcase qualified to be marked as goods of Canada. Customs, in HQ
965739, reached the same determination for the bed skirt. This ruling letter will reconsid-
er the country of origin of the comforter and the pillow sham.

The Uruguay Round Agreements Act, particularly section 334, codified at 19 U.S.C.
3592, sets forth the rules of origin for textile and apparel products. Customs, pursuant to
the legislative authority extended to the Secretary of the Treasury, published regulations
implementing the principles set forth by Congress.

Section 102.21 of Customs regulations establishes, with specifically delineated excep-
tions, that “this section shall control the determination of the country of origin of im-
ported textile and apparel products for purposes of the Customs laws.” 19 C.FR. 102.21.
Textile and apparel products that are encompassed within the scope of section 102.21
are any goods classifiable in Chapters 50 through 63 of the HTSUSA, as well as goods
classifiable under other specifically enunciated subheadings, including subheadings
9404.90.80-95, HTSUS. See 19 C.ER. 102.21 (b)(5).
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The “Bed in a Bag” comforter and pillow sham are classifiable in subheading
9404.90.8522, HTSUSA, and heading 6304, HTSUS, respectively. They are, therefore,
textile and apparel products subject to the rules of origin in 19 C.FR. 102.21. See 19 C.ER.
102.21 (b)(5).

Although the “Bed in a Bag” bedding set is classified as a “set” pursuant to General Rule
of Interpretation 3 (b) and further classified in subheading 9404.90.8522, HTSUSA, based
on the essential character provided by the comforter, 19 C.FR. 102.21 (d) addressing the
treatment of sets mandates that the origin of each item in the set be determined separate-
ly. Section 102.21 (d) specifically provides that where one or more components of a set are
textile or apparel products and section 102.21 (c) does not provide for a single country of
origin, “each component of the set that is a textile or apparel product shall be determined
separately under paragraph (c).” 19 C.ER. 102.21 (d). The country of origin of the comfort-
er and the pillow sham will, therefore, be determined separately.

The country of origin of textile and apparel products is determined by the sequential
application of paragraphs (c)(1) through (c)(5) of section 102.21. Paragraph (c)(1) provides
that “[t]he country of origin of a textile or apparel product is the single country, territory
or insular possession in which the good was wholly obtained or produced.” Since the fabric
is formed in Pakistan and cut, sewn, stuffed and quilted in Canada, the origin of the com-
forter and pillow sham cannot be determined by reference to paragraph (c)(1).

Paragraph (c)(2) of section 102.21 provides that where the country of origin cannot be
determined according to paragraph (c)(1), resort should next be to paragraph (c)(2). The
country of origin, according to paragraph (c)(2), is “the single country, territory or insular
possession in which each foreign material incorporated in that good underwent an appli-
cable change in tariff classification, and/or met any other requirement, specified for the
good in paragraph (e)” of section 102.21. Paragraph (e)(1), as applicable to the instant de-
terminations, establishes tariff shift rules that provide:

The Comforter:
HTSUS Tariff Shift and/or Other Requirement
9404.90 Except for goods of subheading 9404.90 provided for in paragraph
(e)(2) of this section, the country of origin of a good classifiable un-
der subheading 9404.90 is the country, territory, or insular posses-
sion in which the fabric comprising the good was formed by a
fabric-making process.

The Pillow Sham:
HTSUS Tariff Shift and/or Other Requirement

6301-6306 Except for goods of heading 6302 through 6304 provided for in
paragraph (e)(2) of this section, the country of origin of a good clas-
sifiable under heading 6301 through 6306 is the country, territory,
or insular possession in which the fabric comprising the good was
formed by a fabric-making process.

The tariff shift requirements of paragraph (e)(1) of section 102.21 for both the comfort-
er classifiable in subheading 9404.90, HTSUS, and the pillow sham classifiable in heading
6304, HTSUS, directs Customs to section 102.21 (e)(2). Paragraph (e)(2) provides, in per-
tinent part:

For goods of HTSUS headings 6213 and 6214 and HTSUS subheadings 6117.10,
6302.22, 6302.29, 6302.52, 6302.53, 6302.59, 6302.92, 6302.93, 6302.99, 6303.92,
6303.99, 6304.19, 6304.93, 6304.99, 9404.90.85 and 9404.90.95, except for goods clas-
sified under those headings or subheadings as of cotton or of wool or consisting of fi-
ber blends containing 16 percent or more by weight of cotton:

(1) The country of origin of the good is the country, territory, or insular posses-
sion in which the fabric comprising the good was both dyed and printed when ac-
companied by two or more of the following finishing operations: bleaching,
shrinking, fulling, napping, decating, permanent stiffening, weighting, perma-
nent embossing, or moireing;

(ii) If the country of origin cannot be determined under (i) above, except for
goods of HTSUS subheading 6117.10 that are knit to shape or consist of two or
more component parts, the country of origin is the country, territory, or insular
possession in which the fabric comprising the good was formed by a fabric-mak-
ing process.

* £ £ £ * * £
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Since subheadings 9404.90.85 and 6304.93, HTSUS, are provided for in paragraph (e)(2)
and subparagraph (i) does not determine the country of origin, Customs must examine
subparagraph (ii). Subparagraph (ii) states that the country of origin is the country in
which the fabric was formed, indicating that the country of origin of both the comforter
and the pillow sham is Pakistan.

The origin determination for these goods does not, however, conclude with paragraphs
(c)(2) and (e)(2) because, as addressed previously, the comforter, pillow sham and all of the
other components of the “Bed in a Bag” bedding set qualify as “originating” in Canada
resulting in the applicability of 19 C.FR. 102.19, commonly referred to as the NAFTA pref-
erence override. See 19 C.ER. 181.1 (q). The NAFTA preference override provides, in per-
tinent part:

(a) Except in the case of goods covered by paragraph (b) of this section, if a good
which is originating within the meaning of § 181.1 (q) of this chapter is not deter-
mined under 102.11(a) or (b) or 102.21 to be a good of a single NAFTA country, the
country of origin of such good is the last NAFTA country in which that good under-
went production other than minor processing, provided that a Certificate of Origin
(see § 181.11 of this chapter) has been completed and signed for the good. 19 C.ER.
102.19.

The comforter and the pillow sham meet the requirements of the NAFTA preference
override of section 102.19. The articles are both NAFTA “originating” goods as set forth
by the requirements of 19 C.F.R. 181.1 (q), have not been determined to be a good of a
single NAFTA country under 19 C.FR. 102.21 (the textile and apparel rules of origin) and
have undergone production other than minor processing in a NAFTA country. See 19
C.FR. 102.17 (addressing “non-qualifying operations”). In this instance, the fabric for the
comforter has been cut, sewn, stuffed and quilted into the finished comforter and the fab-
ric for the pillow sham has been cut and sewn into the finished pillow sham in Canada. The
finished comforter and pillow sham are then packed in Canada for retail sale with the pil-
lowcase, fitted sheet, flat sheet and the bed skirt. See generally HQ 562498; HQ 965696;
and HQ 965309.

Customs, relying on the NAFTA preference override, concludes that the comforter and
pillow sham undergo more than minor processing in Canada, the last NAFTA country in
which the articles undergo any processing. The country of origin of the comforter and pil-
low sham is, therefore, Canada, the last NAFTA country in which the articles underwent
more than minor processing.

Set

The “Bed in a Bag,” consisting of the comforter, pillow sham, bed skirt, pillowcase, flat
sheet and fitted sheet, are classified in accordance with NY 180828 as “goods put up in sets
for retail sale” pursuant to GRI 3(b). The comforter is the component of the set that pro-
vides the essential character. See generally HQ 562498; HQ 965696; and HQ 965309.

Quota/Visa Requirements

The comforter and pillow sham, although part of a set for classification purposes, are
treated for quota and visa purposes as if they are imported separately. Section 204 of the
Agricultural Act of 1956, 7 U.S.C. 1854, as amended, authorizes the President to limit im-
portation into the United States of any textile or textile product. The President, in Execu-
tive Order 11651, 37 Fed. Reg. 4699 (Mar. 4, 1972), delegated the authority to supervise
and implement all textile agreements and arrangements negotiated pursuant to Section
204 to the Committee for the Implementation of Textile Agreements (CITA).

CITA requires, as originally set forth in 53 Fed. Reg. 52765 (Dec. 29, 1988), clarified in
54 Fed. Reg. (Aug. 24, 1989) and reconfirmed in 67 Fed. Reg. 12977 (Mar. 20, 2002) that:

all applicable visa and quota requirements will apply for textiles and their products
which are classified as parts of a set. The rule applies to all items which, if imported
separately, would require a visa and the reporting of quota.

The comforter, if imported separately, is a NAFTA “originating” good and qualifies to be
marked as country of origin Canada. The pillow sham, if imported separately, would not,
however, qualify as a NAFTA “originating” good. The comforter is, therefore, a good of
Canada for quota/visa purposes and the pillow sham is a good of Pakistan for quota/visa
purposes. See generally HQ 965696; and HQ 965309.

The comforter would qualify as a NAFTA originating good because when the Pakistani
fabric, classifiable in heading 5513, HT'SUS, is made in Canada into the comforter shell, a
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transitional article in the production of the comforter is produced. The transition article,
the comforter shell classifiable in heading 6307, HTSUS and deemed non-originating as
permitted by the NAFTA rules of origin “self-produced material” rule, thereafter makes
the tariff shift to subheading 9404.90, HTSUS. See 19 C.FR. Part 181 Appendix section 4
(8); and GN 12 (1)/94.7.

This situation does not occur with the pillow sham. The pillow sham is not made into a
transitional article from which an applicable tariff shift occurs prior to it being made into
the final article. The pillow sham does not meet the definition of “self-produced material”
when it is imported separately from the “Bed in a Bag” set. The pillow sham meets the
definition of “self-produced material” in the instant case because when it is imported as a
part of the “Bed in the Bag” set, it is the set that is the good. If the pillow sham was im-
ported separately, there is no self-produced material, only the non-originating material,
the fabric, and the final good, the pillow sham.

Holding:

New York Ruling Letter 180828 (May 10, 2002) is modified.

The “Bed in a Bag,” consisting of the comforter, pillow sham, bed skirt, pillowcase, flat
sheet and fitted sheet, classified as a set in subheading 9404.90.8522, Harmonized Tariff
Schedule of the United States Annotated, is entitled to the “Special” Column 1 “CA” NAF-
TA rate of duty.

The Special Column 1 “CA” NAFTA Rate of Duty is FREE.

There are no quota reporting or visa requirements for goods of Canada. The applicable
textile quota category, if the comforter classified in subheading 9404.90.8522, HTSUSA,
was not a good of Canada, would be category: 666.

The applicable textile quota category for the pillow sham, which if imported separately
would be classifiable in subheading 6304.93.0000, HTSUSA, is category: 666. The pillow
sham, for quota reporting and visa requirements, is a product of Pakistan.

There are no applicable quota/visa requirements for products of World Trade Organiza-
tion (WTO) member-countries as textile quota category 666 has been partially integrated
for the relevant subheading. The textile category number above applies to merchandise
produced in countries that are not members of the WTO.

The designated textile and apparel category may be subdivided into parts. If subdivided,
any quota and visa requirements applicable to the subject merchandise may be affected.
Since part categories are the result of international bilateral agreements which are sub-
ject to frequent negotiations and changes, to obtain the most current information avail-
able, we suggest your client check, close to the time of shipment, the Status Report On
Current Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service
which is updated weekly and is available for inspection at your local Customs Service of-
fice. The Status Report On Current Import Quotas (Restraint Levels) is also available on
the Customs Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs
Web site at www.customs.gov.

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of
the classification) and the restraint (quota/visa) categories, your client should contact
your local Customs office prior to importation of this merchandise to determine the cur-
rent status of any import restraints or requirements.

MyLES B. HARMON,
Director,
Commercial Rulings Division.



