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OPINION

RESTANI, Judge: This matter is before the court on plaintiffs’ motion
for mandamus. Plaintiffs seek an order requiring the United States Cus-
toms Service (“Customs”) to hire more personnel or devote more pres-
ently employed personnel to the processing of Harbor Maintenance Tax
(“HMT”)! administrative refund requests so as to achieve a rate of dis-
position of at least 500 claims per month.

The HMT was declared unconstitutional as applied to exports in
United States v. United States Shoe Corp., 523 U.S. 360 (1998). Initially,
most HMT refund claims were asserted by means of court action under
28 U.S.C. § 1581(i), the court’s residual jurisdiction provision. In Swish-
er Int’l, Inc. v. United States, 205 F.3d 1358, 1369 (Fed. Cir.), cert. denied,
531 U.S. 1036 (2000), however, the right to file administrative refund
claims was recognized, with the concomitant right to protest a denial
thereof and to appeal such denial to the Court of International Trade.
See 28 U.S.C. § 1581(a) (protest denial jurisdiction).

1See 26 US.C. § 4461 et seq.
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It is undisputed that Customs took no action to process pending ad-
ministrative refund claims for payment until certiorari was denied in
Swisher on December 4, 2000.2 531 U.S. at 1036. It is undisputed that
after that date, Customs did not complete its first disposition of an ad-
ministrative claim until September 2001. It is also undisputed that Cus-
toms published an interim procedure for filing such claims on March 28,
2001, 66 Fed. Reg. 16,854, and a final regulation on July 2, 2001.2 See 66
Fed. Reg. 34,813.

In May 2001, plaintiffs herein, pursuant to this procedure, com-
menced filing of their administrative claims, and filed their last claim on
November 14, 2001. The claim of plaintiffs Eastman Chemical Compa-
ny and Chevron USA, Inc. have been initially processed, but final settle-
ment has not been achieved by the parties with respect to such claims.
Plaintiff Michelin’s later filed claims are in the queue for processing.
Customs avers that it cannot locate any claim by plaintiff American Syn-
thetic Rubber Corporation. Plaintiffs have not responded to this state-
ment.

On May 13, 2002, Customs published a regulation clarifying the pro-
cedure for verifying the claims. 67 Fed. Reg. 31,948. Customs has no re-
cords for payments prior to mid-1990.# Under the procedures as to those
claims, claimants must submit supporting documentation. For later
claims, Customs searches its records for proof of payment and advises
claimants if the support exists, so that claimants are not initially re-
quired to search their records for supporting documentation. Id.

As of February 28, 2003, of the 7,706 claims submitted, 2,666 had been
processed. Declaration of Thomas A. Smith, Director of the National Fi-
nance Center, U.S. Customs Service 1 25; Second Supplemental Declara-
tion of Thomas A. Smith 1 3. Customs does not expect to initially process
Michelin’s claims until November 2003, a few months before the end of
the initial processing phase. See Second Supplemental Declaration T 11.
Customs has no set target for the number of claims it will process per
month, but is heading towards 300 claims per month. Id. 1 4. It must also
reach agreement or finally deny claims in a secondary phase of process-
ing, if claimants do not agree with Customs certification in the initial
processing.

Mr. Smith testified at an evidentiary hearing of March 6, 2003, that
Customs has sixteen (16) contract employees and approximately four
(4) full-time equivalent Customs employees devoted to this task. See
Hr’g Tr. at 4, 44. Customs has let a multiyear contract for this purpose at
an annual cost of $600,000. Id. at 46, 50. Mr. Smith opined that more
contract employees would not appreciably improve the situation and

2Up to the time of issuance of Swisher, Customs denied any administrative HMT claims, first on substantive
grounds and post-U.S. Shoe on procedural grounds.

3The regulation established a one year time limit to file refund requests for HMT payments that were paid on a
quarterly basis and set December 31, 2001, as the last day for filing refund requests for HMT payments more than one
year old. 66 Fed. Reg. at 34,817; see 19 C.FR. § 24.24(e)(4). The regulation has since been upheld. See M.G. Maher & Co.
v. United States, Slip. Op. 02-102 (Ct. Int’l Trade Aug. 30, 2002).

4Prior aged records were destroyed in the ordinary course.
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that more Customs on site employees cannot be devoted to the process
without adversely affecting the vital operations at the finance center
where the claims are processed. See id. at 4-5. He estimates that more
manpower could speed up the process by at most a few months. Id. at 54.

Mr. Smith testified that, as opposed to earlier rounds of processing
pursuant to litigated cases, the current claims involve large aggrega-
tions of payments and more freight forwarder claims, which involve
multiple exporting companies. This slows down the process. In addition,
the claims at issue are older and Customs is undertaking the paper
search for post-mid 1990 claims. See id. at 53. These facts are alleged to
result in a process which cannot meet the 500 claims per month pace of
the previous court-ordered processes. See United States Shoe Corp. v.
United States, 22 CIT 1061 (1998) and Swisher Int’l, Inc. v. United
States, Slip. Op. 01-29 (Ct. Int’l Trade Mar. 13, 2001) (claims resolution
order). Mr. Smith opined that if the court ordered processing of 500
claims per month, the likely result is that Customs would abandon its
verification procedures and some improper refunds would be made.?
Hr’g Tr. at 53-54.

FINDINGS OF FACTS/DISCUSSION

The court has no reason to doubt Customs’s depiction of its process-
ing and the reasons therefor. Plaintiffs’ cross-examination of Mr. Smith
revealed no inconsistencies or any other reason to doubt his credibility.
Neither party, however, presented direct evidence of what exactly Cus-
toms was doing between December 2000, when it knew it would have to
process the administrative claims, and September 2001, when the first
certifications occurred. Nonetheless, the court infers from the evidence
presented to the court that, during this period, Customs was following
government contracting procedure in order to put its multiyear process-
ing contract in place. Next, it was preparing and publishing its regula-
tions, including a comment period, which resulted in changes to the
final version. Finally, it was organizing and training the assigned per-
sonnel. Plaintiffs have never made clear what else Customs should do
and how it could do it faster. Thus, the court cannot conclude that Cus-
toms has refused to do its duty or violated any duty it owed plaintiffs in
this regard. Under such circumstances, mandamus will not issue. See
Sharp Corp. v. United States, 13 CIT 951, 959, 725 F. Supp. 549, 556
(1989) (citing Kerr v. United States Dist. Ct., 426 U.S. 394, 403 (1976) for
the proposition that “mandamus should issue only where the clear duty
owed to plaintiff has been refused.”).

Accordingly, the court has no reason to interfere in Customs’s admin-
istrative decisionmaking or to assume supervision of the project. So long
as Customs does not relax in its duty to get these improperly obtained
payments, on which interest is not accruing, into the hands of the payors
on a reasonable time schedule, the court will stay its hand.

5Because the payments were not subject to verification of proper classification, i.e. by the importer, exporter, domes-
tic shipper, etc., at the time of payment, many errors have been detected in Customs computer records. Verification
with paper documentation is necessary to avoiding refunding payments which were legally owed. Apparently, the clas-
sification errors were made by the payors and perpetuated by the receiving banks and then Customs.
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OPINION

POGUE, Judge: This matter is before the Court on the motion of Plain-
tiffs Candle Corporation of America and Blyth, Inc. (collectively “CCA”
or “Plaintiffs”) for judgment upon the agency record. Plaintiffs seek re-
versal of the United States Customs Service’s (“Customs”) denial of
Plaintiffs’ application for certification for receipt of payments pursuant
to the Continued Dumping and Subsidy Offset Act of 2000, 19 U.S.C.
§ 1675¢ (“CDSOA” or “Byrd Amendment”).! This Court exercises juris-
diction under 28 U.S.C. § 1581(i)(2000). We deny Plaintiffs’ motion and
grant judgment for the defendants.

BACKGROUND

The Byrd Amendment provides for the annual distribution of the du-
ties collected pursuant to antidumping and countervailing duty orders.2
The distribution, termed a “continued dumping and subsidy offset,” is
available to “affected domestic producers for qualifying expenditures.”

1 The Byrd Amendment has been challenged before the World Trade Organization. See WTO Appellate Body Report
on United States-Continued Dumping and Subsidy Offset Act of 2002, WT/DS217/AB/R and WT/DS234/20/AB/R (Jan.
16, 2003) http://www.wto.org/english/tratop_e/dispu_e/dispu_subjects_index_e.htm.

2 Under certain conditions, United States trade laws permit domestic manufacturers to petition the federal govern-
ment for the initiation of an antidumping investigation. See 19 U.S.C. § 1673a (2000). “The terms ‘dumped’ or ‘dump-
ing’ refer to the sale or likely sale of goods at less than fair value.” 19 U.S.C. § 1677(34). An antidumping investigation
may result in the imposition of antidumping duties, pursuant to an antidumping order, on merchandise imported into
the United States. See 19 U.S.C. §§ 1673, 1673d(c)(1), 1673e(a).
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19 US.C. § 1675c(a). The purpose of the Byrd Amendment is to
strengthen the remedial effects of the antidumping duties imposed
on subject merchandise. See Pub. L. 106-387, 114 Stat. 1549,
1549A-72-73, reprinted in 19 U.S.C.A. § 1675c (“United States trade
laws should be strengthened to see that the remedial purpose of those
laws is achieved.”); Huaiyin Foreign Trade Corp. v. United States, slip
op. 02-42 at 18-19 (Fed. Cir. Mar. 21, 2003) (“Far from rendering the an-
tidumping statute penal in nature * * *, the Byrd Amendment actually
enhances its remedial nature. The duties now bear less resemblance to a
fine payable to the government, and look more like compensation to vic-
tims of anticompetitive behaviors.”).

The term “affected domestic producer” is defined in the Byrd Amend-
ment as

any manufacturer, producer, farmer, rancher, or worker represen-
tative (including associations of such persons) that—

(A) was a petitioner or interested party in support of the peti-
tion with respect to which an antidumping duty order, a finding
under the Antidumping Act of 1921, or a countervailing duty
order has been entered, and

(B) remains in operation.

19 US.C. § 1675¢(b)(1). The statute specifies, however, that

Companies, businesses, or persons that have ceased the production
of the product covered by the order or finding or who have been ac-
quired by a company or business that is related to a company that
opposed the investigation shall not be an affected domestic produc-
er.

Id.

The Byrd Amendment requires the International Trade Commission
(“ITC” or “Commission”) to forward to the Commissioner of Customs
“a list of petitioners and persons with respect to each [antidumping]
order * * * that indicate support of the petition by letter or through
questionnaire response.” 19 U.S.C. § 1675c(d)(1); see also 19 C.ER.
§ 159.61(b).3 Subsequently, Customs must publish a notice of intention
to distribute the continued dumping and subsidy offset and the ITC list
of the affected domestic producers potentially eligible to receive an off-
set distribution. 19 U.S.C. § 1675¢(d)(2). Customs also “request|[s] a cer-
tification from each potentially eligible affected domestic producer,”

31In the course of an antidumping investigation, the ITC may issue questionnaires to domestic producers. 19 C.ER.
§ 201.9; see also 19 C.FR. § 207.11(b)(2) (requiring petitions to include specific information including “[i]dentification
of each product on which the petitioner requests the Commission to seek pricing information in its questionnaires”).
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and determines whether to grant or deny certification.* 19 U.S.C.
§ 1675¢(d)(2)—(3); 19 C.F.R. § 159.63. Additionally, Customs is charged
with determining whether “successor companies” that file applications
for certification are eligible to receive distributions. 19 C.FR.
§ 159.61(b)(1)(1).?

On Sept. 3, 1985, the National Candle Association filed a petition
seeking an antidumping investigation of petroleum wax candles from
the People’s Republic of China. Antidumping Petition, Petroleum Wax
Candles from the People’s Republic of China (Sept. 3, 1985), Certified
Admin. Rec. (“C.A.R.”) Tab 1 (“Petition”). The investigation was initi-
ated, and, in due course, an antidumping order was issued. Antidump-
ing Duty Order: Petroleum Wax Candles From the People’s Republic of
China, 51 Fed. Reg. 30,686 (Dep’t Commerce Aug. 28, 1986).

On December 29, 2000, the ITC transmitted to Customs “a list of peti-
tioners and other entities that indicated public support of the petition.”
Letter from Stephen Koplan, U.S. International Trade Commission, to
Stuart Seidel, Assistant Commissioner, U.S. Customs Service (Aug. 27,
2001), C.A.R. Tab 4 at 2. This ITC list subsequently appeared in Cus-
toms’ notice of intent to distribute continued dumping and subsidy off-
sets, published in the Federal Register on August 3, 2001. Distribution of
Continued Dumping and Subsidy Offset to Affected Domestic Producers,
66 Fed. Reg. 40,782, 40,784-99 (Dep’t Treasury Aug. 3, 2001) (notice of
intent to distribute offset); see also Letter from Douglas M. Browning,
U.S. Customs Service, to Jay P. Urwitz, Hale and Dorr LLP (Jan. 18,
2002), C.A.R. Tab 6 at 2. Plaintiff Candle Corporation of America
(“CCA”) was not among the listed eligible firms, and on August 21, 2001,

4The Byrd Amendment specifically provides as follows:
d) Parties eligible for distribution of antidumping and countervailing duties assessed
(1) List of affected domestic producers
The Commission shall forward to the Commissioner within 60 days after the effective date of this section in
the case of orders or findings in effect on January 1, 1999, or thereafter, or in any other case, within 60 days
after the date an antidumping or countervailing duty order or finding is issued, a list of petitioners and per-
sons with respect to each order and finding and a list of persons that indicate support of the petition by letter or
through questionnaire response. * * *
2) Publication of list; certification
The Commissioner shall publish in the Federal Register at least 30 days before the distribution of a contin-
ued dumping and subsidy offset, a notice of intention to distribute the offset and the list of affected domestic
producers potentially eligible for the distribution based on the list obtained from the Commission under para-
graph (1). The Commissioner shall request a certification from each potentially eligible affected domestic pro-
ucer—
(A) that the producer desires to receive a distribution;
(B) that the producer is eligible to receive the distribution as an affected domestic producer; and
(C) the qualifying expenditures [as defined by 19 U.S.C. § 1675¢c(b)(4)] incurred by the producer since
the issuance of the order or finding for which distribution under this section has not previously been
made.
(3) Distribution of funds
The Commissioner shall distribute all funds (including all interest earned on the funds) from assessed du-
ties received in the preceding fiscal year to affected domestic producers based on the certifications described in
paragraph (2). The distributions shall be made on a pro rata basis based on new and remaining qualifying
expenditures.
19 US.C. § 1675c(d).

5The parties to this action appear to agree that the proviso following the “remains in business” requirement can be
read to authorize successor companies to qualify for distribution because it implies that companies that have been ac-
quired by a company that supported the investigation may continue to qualify for distribution. See Pls.” Mem. Supp.
Mot. J. Agency R. at 9 (“Pls.” Mem.”); Def.’s Opp’n Pls.” Mot. J. Agency R. at 14-15 (“Def.’s Br.”); Resp. of Def.-Ints.
Candle-Lite Division of Lancaster Colony Corporation, Lumi-Lite Candle Co., and General Wax & Candle Co. to Pls.”
Mot. J. Agency R. at 15; Def.-Int. Muench-Kreuzer’s Br. Opp’n Pls.” Mot. J. Agency R. at 16-18; see also 19 U.S.C.
§ 1675¢(b)(1) (“Companies, businesses, or persons that have ceased the production of the product covered by the order
or finding or who have been acquired by a company or business that is related to a company that opposed the investiga-
tion shall not be an affected domestic producer.”).
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requested that it be added to the list. On August 27, 2001, in response to
Plaintiffs’ request, the ITC declined to add CCA to the ITC list because
“the company did not indicate support of the petition in either of the
questionnaires it submitted in the original investigation.” Letter from
Stephen Koplan, U.S. International Trade Commission, to Bonnie B.
Byers, Hale and Dorr LLP (Aug. 27, 2001), C.A.R. Tab 4 at 1. The ITC
did, however, add to its list two other U.S. candle producers, Colonial
Candle of Cape Cod and Lenox Candles. Id., C.A.R. Tab 4 at 2-3. Both of
these companies were acquired by CCA in asset purchase agreements.
Letter from Jay P. Urwitz, Hale and Dorr LLP, to Douglas Browning,
U.S. Customs Service (Oct. 2, 2001), C.A.R. Tab 5 at Asset Purchase
Agreements; see also id. at Certification at 2 para. 5 (“CCA acquired Le-
nox Candles (‘Lenox’) from Lenox Corporation on June 8, 1987. * * *
CCA acquired Colonial Candle of Cape Cod (‘Colonial Candle’) from
General Housewares Corp. on April 19, 1990.”). Plaintiffs do not chal-
lenge the August 27, 2002 ITC decision. See Joint Stipulation of the Par-
ties at 4 para. 3 (Dec. 17, 2002) (‘Jt. Stip.”).

On October 2, 2001, CCA filed an application for certification “in re-
sponse to the Customs Service notice in the Federal Register concerning
the Distribution of Continued Dumping and Subsidy Offset,” seeking
“distribution of continued antidumping duties on behalf of Lenox
Candle and Colonial Candle of Cape Cod.” Letter from Jay P. Urwitz,
Hale and Dorr LLP, to Douglas Browning, U.S. Customs Service (Oct. 2,
2001), C.A.R. Tab 5 at 1; Distribution of Continued Dumping and Subsi-
dy Offset to Affected Domestic Producers, 66 Fed. Reg. at 40,782. CCA
claimed that it was eligible to receive CDSOA distributions as the “suc-
cessor company”’ to Lenox and Colonial, “as provided in Section
159.61(b)(1)() of the regulations.” Letter from Jay P. Urwitz, Hale and
Dorr LLE to Douglas Browning, U.S. Customs Service (Oct. 2, 2001),
CAR.Tab5at 1.6

On January 18, 2002, Customs denied CCA’s certification request
with regard to eligibility for distributions for fiscal year 2001. See Letter
from Douglas M. Browning, U.S. Customs Service, to Jay P. Urwitz, Hale
and Dorr LLP (Jan. 18, 2002), C.A.R. Tab 6. Subsequently, Customs de-
nied CCA'’s requests for reconsideration with regard to fiscal years 2001
and 2002. See Letter from Douglas M. Browning, U.S. Customs Service,
to Jay P Urwitz, Hale and Dorr LLP (May 3, 2002), C.A.R. Tab 8; Letter
from Michael T. Schmitz, U.S. Customs Service, to Jay P. Urwitz, Hale
and Dorr LLP (Dec. 4, 2002), C.A.R. Tab 10.

Plaintiffs challenge these Customs decisions, asserting that CCA is
entitled to collect CDSOA offset distributions as the successor company
to Lenox and Colonial, Pls.” Mem. at 9-10, and alternatively that Lenox
and Colonial are independently entitled to collect CDSOA distributions

6 On December 10, 2002, at oral argument, by telephone conference, on Plaintiffs’ Motion for a Temporary Restrain-
ing Order in this action, Plaintiffs represented to the Court that Lenox and Colonial Candle were corporations that no
longer exist. In briefing the instant motion, however, Plaintiffs argue that “Lenox and Colonial remain in operation.”
Pls.” Mem. at 8. Plaintiffs’ latter argument is not relevant to CCA’s cause of action as it is pled here. See infra Part III pp.
17-18.
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as “affected domestic producers” that “remain in operation.” 19 U.S.C.
§ 1675c(a)-(b); Pls.” Reply Mem. Supp. Mot. J. Agency R. at 4-5 (“Pls.’
Reply”).

STANDARD OF REVIEW

In cases arising under 28 U.S.C. § 1581(i), “the Court of International
Trade shall review the matter as provided in section 706 of title 5.” 28
U.S.C. § 2640(e). Title 5 U.S.C. § 706 provides that this Court shall, inter
alia, “hold unlawful and set aside agency action, findings, and conclu-
sions found to be * * * arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A) (2000).

“The scope of review under the ‘arbitrary and capricious’ standard is
narrow.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983). Nevertheless, “arbitrary and capricious” review is
not without force. Normally, an agency decision would be arbitrary and
capricious

if the agency has relied on factors which Congress has not intended
it to consider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to
the evidence before the agency, or is so implausible that it could not
be ascribed to a difference in view or the product of agency exper-
tise.

Id. The agency must “examine the relevant data and articulate a satis-
factory explanation for its action including a ‘rational connection be-
tween the facts found and the choice made.’” Id. (quoting Burlington
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)).

In addition, Customs’ determinations must be “in accordance with
law.” 5US.C. § 706(2)(A). Title 5 U.S.C. § 706 “requires federal courts to
set aside agency action that is ‘not in accordance with law’ * * * which
means, of course, any law, and not merely those laws that the agency it-
self is charged with administering.” F.C.C. v. NextWave Personal Com-
munications Inc., 123 S.Ct. 832, 838 (2003) (citing Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971) (“In all cases
agency action must be set aside if the action was ‘arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law’ or if the
action failed to meet statutory, procedural, or constitutional require-
ments.”).

As the agency decision challenged here does not have the force of law
and did not issue after a hearing or an equivalent “relatively formal ad-
ministrative procedure,” we accord Customs’ statutory interpretations
only that respect earned by their persuasiveness. United States v. Mead
Corp., 533 U.S. 218, 230 (2001).

DiscussIioN
1. Support for the Petition

The Byrd Amendment establishes two threshold requirements that
CCA must meet in order to be an “affected domestic producer” eligible
for offset distributions. First, CCA must be “a petitioner or interested
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party in support of the petition with respect to which an antidumping
duty order, a finding under the Antidumping Act of 1921, or a counter-
vailing duty order has been entered.” 19 U.S.C. § 1675¢(b)(1)(A). Sec-
ond, CCA must “remain[] in operation.” 19 U.S.C. § 1675¢c(b)(1)(B).

The ITC determined that CCA did not meet the first requirement be-
cause “the company did not indicate support of the petition in either of
the questionnaires it submitted in the original investigation.” Letter
from Stephen Koplan, U.S. International Trade Commission, to Bonnie
B. Byers, Hale and Dorr LLP (Aug. 27, 2001), C.A.R. Tab 4 at 1.

The evidence in the record supports this determination. Question
number nine on the ITC’s questionnaire asked whether the responding
company “support[ed] the petition in this investigation[.]” Producer’s
Questionnaire (Sept. 19, 1985), C.A.R. Tab 2 at 2. In its first question-
naire response, CCA did not check either the “Yes” or the “No” box pro-
vided as a form for answering this question. Id. However, in the space
provided for comments concerning question nine, CCA stated that
“[o]ur firm would favor legislation if dumping were proved. However, it
should be noted that any added tariffs that may be imposed on either
China or Brazil, [sic] would have a negative effect on our P & L.” Id. In
its second questionnaire response, CCA checked the “No” box in an-
swering question nine, and also restated its prior comment.” Producer’s
Questionnaire (May 15, 1986), C.A.R. Tab 3 at 2.

The comment included in CCA'’s first questionnaire response may
reasonably be interpreted to indicate opposition to the petition. There-
fore, the ITC’s interpretation of the comment as failing to indicate sup-
port for the petition is not arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law. Furthermore, the second ques-
tionnaire clearly indicates that CCA did not support the petition. Ac-
cordingly, the ITC’s determination that CCA could not qualify as an
“affected domestic producer” due to its failure to support the petition is
clearly supported by evidence in the record.

Customs subsequently relied on the ITC’s eligibility determination in
denying CCA’s certification request for offset distributions. See Letter
from Douglas M. Browning, U.S. Customs Service, to Jay P Urwitz, Hale
and Dorr LLP (Jan. 18, 2002), C.A.R. Tab 6 at 2 (“The ITC list of affected
domestic producers was included in the aforementioned [Federal Regis-
ter] Notice of August 3, 2001. CCA was not on the list * * *. In view of the
ITC response, Customs cannot accept your certification as an affected
domestic producer.”). As the ITC’s decision was both in accord with the
Byrd Amendment and supported by the record, we cannot conclude that
Customs’ reliance thereon was arbitrary or capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.

7The comment in the second questionnaire referred only to China. CCA stated that “[oJur Firm would favor legisla-
tion if dumping were proved. However, it should be noted that any added tariffs that may be imposed on China would
have a negative effect on our P & L.” Producer’s Questionnaire (May 15, 1986), C.A.R. Tab 3 at 2.
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11. Eligibility as a Successor Company

CCA asserts that Lenox and Colonial, as original supporters of the
petition,® qualify as “affected domestic producers,” Pls.” Mem. at 8, and
that therefore CCA is eligible to claim CDSOA offset distributions on be-
half of Lenox and Colonial as a “successor company” under 19 C.F.R.
§ 159.61(b)(1)(1).° Id. at 9; Pls.” Reply at 5.

Customs concluded that CCA was ineligible to claim offset distribu-
tions as a successor company because CCA itself originally opposed the
petition. In its letter denying CCA’s successorship claim, Customs ex-
plained:

It is Customs|[’] interpretation of the statute that Congress did not
intend to prevent legitimate domestic producers from claiming an
offset under the CDSOA simply because of a name change.

However, Congressional intent is clear in that the CDSOA does
prohibit parties who opposed the original petition from qualifying
for an offset under the CDSOA by virtue of their acquiring one of
the injured domestic parties in that particular case.

Letter from Douglas M. Browning, U.S. Customs Service, to Jay P. Ur-
witz, Hale and Dorr LLP (Jan. 18, 2002), C.A.R. Tab 6 at 2.

Title 19 C.FR. § 159.61(b)(1)(i) permits a “successor company” to
“file a certification to claim an offset as an affected domestic producer on
behalf of the predecessor company.” Read in isolation, the regulation
might permit a successor to claim an offset distribution even if the suc-
cessor itself did not qualify as an affected domestic producer.!?

However, eligibility for certification under the regulation is subject to
the limitations imposed by 19 U.S.C. § 1675¢c, which requires that a
claimant (1) have supported the petition, and (2) remain in operation.
19 US.C. § 1675c(a)-(b). As discussed above, CCA cannot qualify to re-
ceive offset distributions under the statute, because the company did
not support the petition. See supra pp. 11-13. The agency regulation
cannot remove the statutory requirements of support for the petition
and continued operation. Consequently, Customs interprets its regula-
tion to bar claims by successor companies that cannot qualify under the
statute. We cannot conclude that this interpretation of the successor
regulation is inconsistent with the statute or otherwise unpersuasive.

Plaintiffs also rely on Barnhart v. Sigmon Coal Co., 534 U.S. 438
(2002), in arguing that the proviso that follows the second requirement
for “affected domestic producer” status prohibits the regulatory inter-
pretation adopted by Customs here. In Barnhart, the Supreme Court
concluded that because the Coal Industry Retirees Health Benefits Act
of 1992 explicitly indicates who may be assigned liability for beneficia-

8No party to this action disputes that Lenox and Colonial supported the original antidumping petition.

9Title 19 C.ER. § 159.61(b)(1)(0), titled “Successor Company,” states as follows:
In the case of a company that has succeeded to the operations of a predecessor company that appeared on the
USITC list, the successor company may file a certification to claim an offset as an affected domestic producer on
behalf of the predecessor company. In its certification, the company must name the predecessor company to which
it has succeeded and it must describe in detail the duly authorized succession by which it is entitled to file the certi-
fication.

10 We are not asked to decide whether the regulation could be so interpreted in the face of the statutory prohibition.
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ries, the “related persons” provision of the Act did not permit imposition
of liability on successors in interest of signatory coal operators. 534 U.S.
at 451-54.

Plaintiffs note that the Byrd Amendment precludes eligibility for off-
set distributions for “[c]Jompanies, businesses, or persons that * * * have
been acquired by a company or business that is related to a company
that opposed the investigation.” 19 U.S.C. § 1675¢(b)(1). CCA argues
that “the statute excepts only those producers acquired by companies
‘related to’ companies that opposed the investigation, and not producers
acquired directly by an opposing company itself.” Pls.” Mem. at 10.
Plaintiffs claim that here, as in Barnhart, the agency’s action is incon-
sistent with explicit statutory provisions limiting eligibility only of com-
panies “related to” companies that opposed the petition.

Plaintiffs’ argument, however, ignores the first eligibility require-
ment of the Byrd Amendment itself. Customs reasonably concluded that
CCA'’s failure to qualify under the provisions of the statute prevented
the company from qualifying as a successor under 19 C.FR. § 159.61.
Because the question of CCA’s eligibility was foreclosed by the express
language of the statute, we cannot conclude that Barnhart requires a
different result.

Accordingly, because we cannot conclude that Customs’ denial of
Plaintiffs’ application for certification for receipt of payments pursuant
to the Byrd Amendment is arbitrary or capricious, an abuse of discre-
tion, or otherwise not in accordance with law, Plaintiffs’ motion must be
denied.

III. Lenox and Colonial as Eligible Affected Domestic Producers

Finally, CCA claims that it need not be a successor company in order
for Lenox and Colonial to be eligible to receive CDSOA offset distribu-
tions. Pls.” Reply at 4-5. CCA states that “Lenox and Colonial did not
* % * Jose their affected domestic producer status by not being separately
incorporated and not being acquired by a ‘successor company’ as a cor-
porate whole.” Id. at 5.

The claim that Lenox and Colonial “remain[] in operation,” 19 U.S.C.
§ 1675¢(b)(1)(B), was raised for the first time in the plaintiffs’ reply
brief. See Compl. at 12; Pls.” Mem. at 7-16; Pls.” Reply Mem. at 4-5; see
also Jt. Stip. at 4 para. 5 (“At this time, there is no need for a voluntary
remand on the ‘remains in operation’ issue.”). Consequently, this issue
is not properly before the Court and we do not consider it.

CONCLUSION

Accordingly, because we cannot conclude that Customs’ denial of
Plaintiffs’ application for certification for receipt of payments pursuant
to the Byrd Amendment is arbitrary or capricious, an abuse of discre-
tion, or otherwise not in accordance with law, Plaintiffs’ motion must be
denied.



