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OPINION

CARMAN, Chief Judge: This matter comes before the Court on Plain-
tiffs’ Motion for Judgment Upon the Agency Record pursuant to USCIT
Rule 56.1. This Court has jurisdiction pursuant to 28 U.S.C. § 1581(d)
(2000). Plaintiffs challenge the United States Department of Labor’s
(“Labor”) determination entitled Notice of Negative Determination On
Reconsideration on Remand (“Remand Results”). (Pub. Supplemental
Admin. R. at 15-18); see also Tyco Electronics, Fiber Optics Division;
Glen Rock, PA; Notice of Negative Determination on Reconsideration on
Remand, 68 Fed. Reg. 5,655 (Feb. 4, 2003). As set forth below, this Court
holds that the Remand Results are not supported by substantial evi-
dence or otherwise in accordance with law. Therefore, this matter is re-
manded to Labor for further investigation consistent with the specific
instructions contained herein.

STANDARD OF REVIEW

This Court will uphold Labor’s determination of eligibility for trade
adjustment assistance “if it is supported by substantial evidence on the
record and is otherwise in accordance with law.” Former Employees of
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Swiss Indus. Abrasives v. United States, 830 F. Supp. 637, 639 (Ct. Int’l
Trade 1993) (citations omitted); see also 19 U.S.C. § 2395(b). Pursuant
to 19 U.S.C. § 2395(b),

The findings of fact by the Secretary of Labor * * *| if supported by
substantial evidence, shall be conclusive; but the court, for good
cause shown, may remand the case to such Secretary to take further
evidence, and such Secretary may thereupon make new or modified
findings of fact and may modify his previous action, and shall certify
to the court the record of the further proceedings. Such new or mod-
ified findings of fact shall likewise be conclusive if supported by sub-
stantial evidence.

19 U.S.C. § 2395(b) (2000). “Substantial evidence is something more
than a ‘mere scintilla,” and must be enough reasonably to support a con-
clusion.” Ceramica Regiomontana, S.A. v. United States, 636 F. Supp.
961, 966 (Ct. Int’l Trade 1986), aff’d, 810 F.2d 1137 (Fed. Cir. 1987); see
also Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). Fur-
ther, Labor’s findings of fact must be supported by reasonable analysis
and not be arbitrary and capricious. Former Employees of Marathon
Ashland v. Chao, 215 F. Supp. 2d 1345, 1350 (Ct. Int’l Trade 2002) (cita-
tion omitted).

Although “the nature and extent of the investigation are matters rest-
ing properly within the sound discretion of [Labor],” Former Employees
of CSX Oil & Gas Corp. v. United States, 720 F. Supp. 1002, 1008 (Ct.
Int’l Trade 1989) (quoting Cherlin v. Donovan, 585 F. Supp. 644, 647 (Ct.
Int’l Trade 1984)), “good cause to remand exists if [Labor’s] chosen
methodology is so marred that [the] finding is arbitrary or of such a na-
ture that it could not be based on substantial evidence.” Former Em-
ployees of Galey & Lord Indus. v. Chao, 219 F. Supp. 2d 1283, 1286 (Ct.
Int’l Trade 2002) (citations omitted). Under § 2395(c), this Court “shall
have jurisdiction to affirm the action of the Secretary of Labor * * * or to
set such action aside, in whole or in part.” 19 U.S.C. § 2395(c).

BACKGROUND

Plaintiffs, the former employees of the Tyco Electronics Plant, Fiber
Optics Division located in Glen Rock, Pennsylvania (“Former Em-
ployees”), sought certification for North American Free Trade Transi-
tional Adjustment Assistance (“NAFTA-TAA”) benefits on July 27,
2001. (Pub. Admin. R. at 2.) Former Employees sought certification un-
der 19 U.S.C. § 2331.1 Section 2331(a)(1) provides:

A group of workers * * * shall be certified as eligible to apply for
adjustment assistance under this subchapter * * * if [Labor] deter-
mines that a significant number or proportion of the workers in
such workers’ firm or an appropriate subdivision of the firm have

1 Congress recently repealed 19 U.S.C. § 2331, folding the NAFTA-TAA program into a new trade adjustment assis-
tance scheme under the newly-revised version of the Trade Act of 1974 renamed the Trade Act of 2002. See Pub. L. No.
107-210, § 123, 116 Stat. 933, 944 (2002). Because Former Employees’ petition antecedes November 4, 2002, the effec-
tive date of the revised statute, they cannot benefit from the terms of the revised statute. See id. at § 151, 116 Stat.
953-954.
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become totally or partially separated, or are threatened to become
totally or partially separated, and either—
(A) that—

(i) the sales or production, or both, of such firm or subdi-
vision have decreased absolutely,

(ii) imports from Mexico or Canada of articles like or di-
rectly competitive with articles produced by such firm or
subdivision have increased, and

(iii) the increase in imports under clause (ii) contributed
importantly to such workers’ separation or threat of sepa-
ration and to the decline in the sales or production of such
firm or subdivision; or

(B) that there has been a shift in production by such workers’
firm or subdivision to Mexico or Canada of articles like or di-
rectly competitive with articles which are produced by the firm
or subdivision.

19 U.S.C. § 2331(a)(1) (2000).

Plaintiffs sought certification for benefits based on their belief that
their job loss was a result of an increase in imports from Mexico and a
result of a shift in production of fiber optic components to Mexico. (Pub.
Admin. R. at 53.) According to the Former Employees, several other
Tyco facilities in the Pennsylvania area had closed and all recent peti-
tions for NAFTA-TAA had been granted. (Id. at 51.) The Pennsylvania
Department of Labor and Industry initiated a preliminary investigation
and denied the Former Employees’ petition based on insufficient import
information regarding like products and Tyco Electronic’s initial survey
response. (Conf. Admin. R. at 12-14.) The United States Department of
Labor initiated an investigation of the Former Employee’s NAFTA-TAA
certification eligibility petition on September 4, 2001. Investigations
Regarding Certifications of Eligibility to Apply for NAFTA Transitional
Adjustment Assistance, 66 Fed. Reg. 48,708 (Sept. 21, 2001).

In the initial investigation, Labor denied the Former Employees’
NAFTA-TAA petition on the grounds that imports from Mexico did not
contribute importantly to the Former Employees’ separation and there
was no shift in production to Mexico. Notice of Determinations Regard-
ing Eligibility To Apply for Worker Adjustment Assistance and NAFTA
Transitional Adjustment Assistance, 66 Fed. Reg. 53,250, 53,252 (Oct.
19, 2001). The initial investigation consisted of one form letter data re-
quest sent to Tyco Electronics. (Conf. Admin. R. at 33-34.) In its written
determination, Labor found that the predominant cause of the work
separation was related to a shift in production to an affiliated Tyco Elec-
tronics facility in Harrisburg, Pennsylvania. (Pub. Admin. R. at 19.)

On October 9, 2001, Former Employees filed a motion for administra-
tive reconsideration of Labor’s negative NAFTA-TAA determination,
contending that their job separation was caused by a shift in production
to Mexcio. (Id. at 54.) Based upon additional information provided dur-
ing a conference call with Tyco Electronics company officials, Labor de-
nied Former Employees’ request for administrative reconsideration.
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Tyco Electronics Fiber Optics Division, Glen Rock, Pennsylvania; Notice
of Negative Determination Regarding Application for Reconsideration,
67 Fed. Reg. 5,299 (Feb. 5, 2002). Labor stated that only “a negligible
portion of the plant production was shifted to Mexico during the rele-
vant period.” (Pub. Admin. R. at 69.)

Appearing pro se, Former Employees appealed the negative deter-
mination by filing a complaint in this Court on January 30, 2002. (Pls.’
Compl. at 1.) Plaintiffs’ counsel was appointed by the Court to represent
the Former Employees pro bono. Pursuant to the Court’s scheduling or-
der, Plaintiffs filed a Rule 56.1 Motion for Judgment Upon the Agency
Record on June 28, 2002. Immediately after the Former Employees filed
their Rule 56.1 Motion, Defendants sought Plaintiffs’ consent to a vol-
untary remand. In seeking a voluntary remand, Defendant stated that
“[a]fter review of the administrative record in light of the arguments pe-
titioners made in their Rule 56.1 motion, defendant seeks a remand to
Labor to conduct a further investigation and make a redetermination.”
(Def.’s Unopposed Mot. for Voluntary Remand at 2.)

On August 7, 2002, this Court issued an order that Defendant conduct
a remand investigation and submit remand results by October 7, 2002.
Former Employees of Tyco Elecs. v. United States, No. 02-00152 (Ct.
Int’l Trade Aug. 7, 2002) (order granting voluntary remand) (“Remand
Order”). The Remand Order mandated that Labor “conduct further in-
vestigation, * * * [and] collect further evidence, including evidence from
the plaintiffs.” Id. at 1. Labor failed to timely comply with the Court’s
order and did not submit a remand determination to this Court on or
before October 7, 2002. On October 17, 2002, Plaintiffs submitted infor-
mation to Defendant’s counsel for use in the remand determination
(“October 17 information”). (Pls.” Br. at 5; Def.’s Br. at 9.) On November
12, 2002, Plaintiffs contacted Defendant to inquire about the status of
the remand investigation. Former Employees of Tyco Elecs. v. United
States, No. 02-00152, 2003 Ct. Intl. Trade LEXIS 23, at *3 (Ct. Int’l
Trade March 5, 2003) (order granting Defendant leave to file out of time
and awarding Plaintiffs attorney’s fees). At that time, Defendant’s
counsel informed Plaintiffs’ counsel that the remand investigation had
not started. Id. On November 14, 2002, Defendant filed its first motion
for leave to file the remand results out of time, requesting until January
6, 2003 to file the results. Id. On January 2, 2003, Defendant filed a sec-
ond motion for leave to file the remand results out of time. Id. In its sec-
ond motion, Labor requested until January 21, 2003 to file the results.
Id. The Remand Results were filed with the Court on January 17, 2003.
Id. at *4. This Court accepted the Remand Results out of time and
awarded Plaintiffs’ attorney’s fees under USCIT Rule 16(f). Id. at *19.

In conducting the remand investigation, Labor contacted a Tyco Elec-
tronics company official and requested company-wide sales figures of
the fiber optics components produced at the Glen Rock plant and a list of
the major declining customers of the subject plant. (Pub. Supplemental
Admin. R. at 2.) Tyco Electronics reported declining sales in its fiber op-
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tics division during the relevant time period. (Conf. Supplemental
Admin. R. at 5.) Because of the reported declining sales, Labor surveyed
the two reported major declining customers regarding their purchases
of fiber optics components during the relevant time period. (Pub. Sup-
plemental Admin. R. at 17.) According to Labor, the surveys revealed
that one customer did not increase its imports of like products or prod-
ucts competitive with the items produced at the Glen Rock plant. (Id. at
18.) The other customer reported no direct import purchases during the
relevant period and a “relatively low” amount of indirect imports during
the latter part of the relevant period. (Id.) Based on these findings, La-
bor “affirm[ed] the original notice of negative determination of eligibil-
ity.” (Id.)

Plaintiffs filed their second Rule 56.1 Motion for Judgment Upon the
Agency R. on February 24, 2003. (Pls.’ Br. at i.) Plaintiffs ask this Court
to certify the Former Employees for NAFTA-TAA eligibility or, alterna-
tively, order an additional remand “with specific instructions [to Labor]
on how to conduct a fair and meaningful investigation.” (Id. at 28.) In
Defendant’s Response to Plaintiffs’ second Rule 56.1 Motion, Labor op-
poses certification of eligibility but concedes that a second remand is
necessary because the Remand Results “are not consistent with * * *
the Court’s order.” (Def.’s Br. at 9.)

PARTIES’ CONTENTIONS
1. Plaintiffs’ Contentions

Plaintiffs contend that the Remand Results are not supported by sub-
stantial evidence or otherwise in accordance with law for the following
six reasons. First, Plaintiffs contend that the Remand Results are incon-
sistent with instructions in this Court’s Remand Order. (Pls.” Br. at
8-10.) Second, Former Employees assert that the Remand Results inap-
propriately rely on the underlying investigation which Labor conceded
was inadequate. (Id. at 10-11.) Third, Plaintiffs contend that the Re-
mand Results are not supported by substantial evidence given the fact
that the remand investigation consisted of only two unverified customer
surveys. (Id. at 12-14.) Fourth, Plaintiffs contend that the Remand Re-
sults fail to address the statutory criteria under 19 TU.S.C.
§ 2331(a)(1)(B) because Labor failed to investigate whether there was a
shift in production. (Id. at 14-16.) Fifth, Former Employees contend
that the Remand Results are contrary to law because Labor’s decision to
reject the October 17 information was arbitrary and capricious. (Id. at
16-18.) Sixth, Plaintiffs contend that the Remand Results should be re-
jected because Labor failed to verify information provided by Tyco Elec-
tronics and its customers, failed to address relevant import data, failed
to examine Tyco’s corporate organizational structure, and failed to con-
duct its investigation with the utmost regard for the interests of Plain-
tiffs. (Id. at 18-26.) Plaintiffs assert that the proper remedy is for the
Court to order Labor to certify the Former Employees’ eligibility for
NAFTA-TAA benefits. (Id. at 26-28.) Alternatively, Plaintiffs ask this
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Court to remand to Labor with specific instructions to conduct a mean-
ingful and fair investigation. (Id. at 28.)

First, regarding the merits of the Remand Results, Plaintiffs contend
that the Remand Results are inconsistent with the instructions in this
Court’s Remand Order. (Id. at 8-10.) Plaintiffs note that this Court’s
Remand Order specifically instructs Labor “to conduct further inves-
tigation, [and] to collect further evidence, including evidence from the
plaintiffs.” (Id. at 8.) Plaintiffs contend that the Remand Results are
“devoid” of any information from Former Employees. (Id. at 9.) Plain-
tiffs assert that although Defendant’s counsel informed Plaintiffs that it
would be improper for Labor to consider the October 17 information vol-
untarily submitted by Plaintiffs, Labor did not attempt to obtain any
other information from the Plaintiffs as instructed to do so in the Re-
mand Order. (Id.)

Second, Plaintiffs contend that the Remand Results inappropriately
rely on the initial investigation which Defendant conceded was inade-
quate. (Id. at 10-11.) Plaintiffs cite to Defendant’s Unopposed Motion
for Voluntary Remand, in which Labor states that if the remand inves-
tigation results in a “reaffirmation of Labor’s previous [negative] deter-
mination,” Labor will support its conclusion with “a more detailed
factual and/or legal analysis.” (Id. at 10 (citing Def.’s Unopposed Mot.
for Vol. Remand at 2) (emphasis omitted).) However, Former Employees
argue that the Remand Results lack such detailed analysis and merely
reiterate the concededly inadequate initial investigation findings. (Id.)

Next, Plaintiffs contend that the Remand Results are not supported
by substantial evidence given the fact that the remand investigation
consisted of only two unverified customer surveys. (Id. at 12-14.) Al-
though the Remand Results state that one customer decreased sales
from the Tyco facility and did not increase its imports of like products,
Plaintiffs contend that Labor fails to explain how this fact is relevant to
a shift in production of fiber optic components to Mexico. (Id. at 13.)
Plaintiffs also contend that “any data that show that sales with the U.S.
plant decreased, while imports did not increase would indicate * * * a
shift of sourcing to Mexican imports.” (Id.) Plaintiffs contend that the
second customer survey cannot be the basis for a reasoned analysis be-
cause it contained incomplete responses that were supplemented by in-
formation whose source was unidentified in the record. (Id. at 14.)
Additionally, Former Employees assert that the declining sales data pro-
vided by the customers “should have prompted [Labor] to conduct an
import analysis to see if imports of the product in question increased
during the investigation period.” (Id. at 15.)

Fourth, Plaintiffs emphasize that Labor failed to address the statuto-
ry criteria under 19 U.S.C. § 2331(a)(1)(B) because the investigation did
not examine whether there was a shift in production. (Id. at 14-16.)
Plaintiffs contend that Labor focused exclusively on sales data and the
information from two customers, and did not consider any production
data. (Id. at 15.) Former Employees contend that Labor is required to
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certify a group of workers for NAFTA-TAA benefits if there is “a link be-
tween sales, production and import data, or [if there is] a shift in produc-
tion to Mexico.” (Id. at 15.) Plaintiffs contend that in the Remand
Results Labor ignored the second possible basis for eligibility. (Id. at
15-16.)

Next, Plaintiffs argue that the Remand Results are contrary to law
because Labor’s decision to reject the October 17 information was arbi-
trary and capricious. (Id. at 16.) Although not a part of the administra-
tive record, Plaintiffs contend that the October 17 information is
“highly relevant to the investigation” and contains some information
which is readily available to Labor, yet was ignored during the entire in-
vestigation. (Id. at 17.) According to Plaintiffs, the October 17 informa-
tion includes the following: Tyco Electronics employee surveys; Tyco
Electronics shipping documents; United States and Mexico trade data
concerning fiber optic products from Mexico; and a June 2001 United
States Customs Service Tariff Classification ruling letter on fiber optic
products from Mexico made in response to a Tyco Electronics ruling re-
quest. (Pls.” Br. at Ex. 1.) Plaintiffs contend that “rejection of the data,
and the failure of [Labor] to pursue the investigatory leads suggested by
the data was arbitrary and capricious.” (Id. at 17.)

Sixth, Plaintiffs contend that the Remand Results should be rejected
because Labor failed to meet the threshold requirements for conducting
an adequate investigation. (Id. at 19.) Plaintiffs contend that Labor
should not have accepted unverified information from Tyco Electronics
regarding the alleged shift in production to Tyco Electronics’ Harris-
burg, Pennsylvania plant. (Id. at 20.) Plaintiffs contend that the circum-
stances surrounding other recent Tyco plant closings should have
prompted Labor to seek independent corroboration of the provided in-
formation. (Id.) Former Employees note that two plants that produced
the same articles as the plant in question received positive NAFTA-TAA
eligibility determinations within months of the investigated time frame
in this case. (Id. (citing AMRE Inc., a Tyco International Lid. Company,
Fiber Optic Division, Middletown, Pennsylvania, Notice of Revised De-
termination on Reconsideration, 65 Fed. Reg. 16,226 (Mar. 27, 2000);
Notice of Determinations Regarding Eligibility To Apply for Worker Ad-
Justment Assistance and NAFTA Transitional Adjustment Assistance,
66 Fed. Reg. 54,783, 57,784 (Oct. 30, 2001)).) Plaintiffs contend that La-
bor failed to conduct any import analysis even though the Remand Re-
sults state that certification was denied because increased imports did
not contribute importantly to Former Employees’ job separation. (Id. at
23.) Further, Plaintiffs contend that because Tyco Electronics is part of
a larger corporate structure, Labor should have examined the corporate
organization and the possibility of a two-step shift in production to Mex-
ico. (Id. at 24.) Plaintiffs acknowledge Tyco Electronics’ explanation
that at the time Former Employees were separated from their job, the
Glen Rock plant was a “quick turn around” production facility of items
produced at the Mexican plant. (Id. at 24-25.) However, Plaintiffs ques-
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tion why Labor did not investigate Former Employees’ claim that pro-
duction was transferred during an earlier period of time from the Glen
Rock facility to Mexico and the Glen Rock facility was merely kept open
for a brief period following this shift in production in order to conduct
quality assurance of the products from Mexico. (Id. at 25.)

In response to Labor’s concession that a second remand is necessary
in this case, Plaintiffs contend that this concession should be closely ex-
amined. (Pls.” Reply Br. at 9.) According to Plaintiffs, Labor asserts that
the October 17 information was considered and that Labor merely failed
to address the information in the Remand Results. (Id. at 3.) However,
Plaintiffs contend that prior to this filing, “Defendant’s position had
been that [Labor] had not considered the [October 17 information].”
(Id.) Former Employees contend that “[o]ral and written statements be-
tween counsel indicate that the October 17 information was never con-
sidered by Defendant.” (Id.) According to Plaintiffs, in December 2002,
when counsel were engaged in discussions regarding Labor’s request to
file the Remand Results out of time, Defendant’s counsel informed
Plaintiffs’ counsel that Labor would not consider the October 17 infor-
mation because to do so would be “improper” because the information
was not gathered by Labor and therefore, not “officially part of the re-
cord.” (Id. at 4.) Further, Plaintiffs contend that when Defendant
sought Plaintiffs’ consent for another voluntary remand on March 5,
2003, Defendant’s counsel indicated that an additional remand was nec-
essary so that Labor could consider the October 17 information. (Id.)
Plaintiffs conclude by stating that “[i]t is not credible that Labor consid-
ered [the October 17] information, but failed to cite its findings in the
[Remand Results], and failed to include the information in the remand
record, and in the supplementary remand record supplied to the Court.”
(Id. at 5.)

Former Employees contend that a remand merely to allow Labor to
“rewrite the remand investigation” to include a statement that it con-
sidered the October 17 information without ordering further investiga-
tion will not be serve the purposes of the Court. (Id. at 6.) Plaintiffs urge
this Court, if an additional remand is found to be appropriate, to provide
specific instructions to Labor to thoroughly consider and evaluate the
October 17 information. (Id.)

II. Defendant’s Contentions

In its response to Plaintiffs’ Rule 56.1 Motion, Labor contends that
although the remand investigation was conducted in good faith, the in-
vestigation “contains deficiencies.” (Def.’s Br. at 8.) However, Defen-
dant contends that “Labor did consider [the October 17] information
collected by the Plaintiffs in making its determination.” (Id. at 9.) De-
fendant acknowledges that “Labor failed to formally acknowledge re-
ceipt of the evidence, document findings in light of the evidence, and did
not articulate a rationale concerning what effect the evidence had upon
the investigation.” (Id.) Defendant concedes that the remand results
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are not consistent with the Court’s Remand Order; therefore, the case
should be remanded to Labor again. (Id.)

Defendant contends that it is inappropriate for the Court to certify
Plaintiffs for eligibility to receive NAFTA-TAA benefits. (Id.) Defendant
asserts that the cases cited by Plaintiffs in support of their argument
that this Court should order certification ar distinguishable from the
case at bar. (Id. at 10-11.) Defendant states that in United Electric Ra-
dio, the Court ordered Labor to certify the plaintiffs only after 5 inade-
quate remand investigations. (Id. at 10 (citing United Elec. Radio and
Machine Workers of Am. v. Martin, 15 CIT 299 (1991)).) Further, Defen-
dant contends that in Former Employees of Hawkins Oil and Gas, the
Court waited until after the third inadequate remand investigation be-
fore ordering certification. (Id. at 11 (citing Former Employees of Haw-
kins Oil and Gas, Inc. v. United States Dep’t of Labor, 814 F. Supp. 1111
(Ct. Int’l Trade 1993)).) Finally, Defendant distinguishes Former Em-
ployees of Barry Callebaut, by stating that the Court did not order certi-
fication until after the fourth inadequate investigation. (Id. (citing
Former Employees of Barry Callebaut v. Herman, 240 F. Supp. 2d 1214,
1228 (Ct. Int’l Trade 2002)).) Defendant contends that in all three cases,
“the Court relied upon measures short of certification before reaching
the decision to order certification.” (Id. at 11.) Further, Labor argues
that ordering certification is only a “last resort” and the Court must find
that a remand would be futile. (Id.) Defendant contends that a second
remand in this case will “allow[] Labor to acknowledge, address, and
make a part of the record” the October 17 information. (Id. at 12.)

Additionally, Labor contends that “this Court does not possess the au-
thority to certify [Plaintiffs] in the absence of a finding [by Labor] that
the statutory criteria have been satisfied.” (Id.) Defendant contends
that “there is no constitutional or statutory authority that empowers
the Court to order Labor to certify [Plaintiffs] when no finding has been
made by Labor that the statutory requirements for certification have
been met.” (Id. at 13.) Defendant contends that although the Court can
“remand a case to Labor for further evidence,” the Court cannot “sim-
ply express its impatience over Labor’s purported failure to conduct an
‘adequate investigation’ and direct labor to ‘certify the employees’ for
the requested benefits.” (Id. at 13-14.) Defendant concludes by stating
that “this Court would exceed its authority by ordering Labor to certify
[Plaintiffs] in the absence of a finding by Labor that the statutory re-
quirements have been met.” (Id. at 15.)

ANALYSIS

1. An Additional Remand is Necessary.

Although Labor has had four bites at this apple: 1) Plaintiffs’ initial
petition; 2) Plaintiffs’ request for reconsideration; 3) Plaintiffs’ com-
plaint in this action; and 4) the remand ordered on August 2002, the
Court finds that an additional remand is necessary and directs Labor to
conduct further investigation and analysis concerning Plaintiffs’ re-
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quest for certification of eligibility to receive NAFTA-TAA benefits. On
remand, the Court instructs Labor to address the following issues.

A. Labor shall consider and analyze the October 17 information.

As Labor concedes, the Remand Results are in direct violation of this
Court’s Remand Order because they do not contain any information
gathered from Plaintiffs. The Court finds that Labor’s failure to collect
any information from Plaintiffs, as well as Labor’s rejection of the Octo-
ber 17 information voluntarily submitted by the Plaintiffs was a result
of Labor’s arbitrary and capricious treatment of this remand investiga-
tion. According to Plaintiffs, the October 17 information includes Tyco
Electronics employee surveys as well as potentially relevant import
data. (Pls.” Br. at 16-17.) Before the Court can consider the merits of
Plaintiffs’ claims, it is necessary for this information to be considered by
Labor and made a part of the administrative record. The Court is not
persuaded by Defendant’s contentions that Labor considered the Octo-
ber 17 information submitted by Plaintiffs and merely failed to address
such information in the Remand Results. On remand, Labor should de-
tail its analysis and evaluation of the October 17 information. Labor is
encouraged to conduct any further investigation that might be neces-
sary to resolve any inconsistencies that are revealed in its analysis of the
October 17 information versus the statements of Tyco Electronics com-
pany officials.

B. Labor shall consider the propriety of conducting an import analysis to
support the scant import information provided by the customer
surveys.

In the Remand Results, Labor concluded that Former Employees
failed to qualify for NAFTA-TAA because Former Employees failed to
meet the criteria under 19 U.S.C. § 2331(a)(1)(A)(iii): any increase in
imports did not “contribute[] importantly to such workers’ separation
or threat of separation and to the decline in the sales or production of
such firm or subdivision.” (Pub. Supplemental Admin. R. at 18); see also
19 US.C. § 2331(a)(1)(A)(ii). This conclusion is based upon two custom-
er surveys conducted after Labor had requested Tyco’s sales figures for
the relevant time periods. (Id. at 17-18.) One customer survey was prop-
erly completed and contains information that could have aided Labor’s
investigation. However, the other customer survey has incomplete sales
and import data and does not seem to provide any helpful information
for Labor’s investigation. Regarding this second customer survey, Labor
states in the Remand Results that “[one] major customer reported no
direct import purchases during 1999, 2000 and January through Sep-
tember 2001. However, this customer reported that a small percentage
of the products purchased were indirect imports (products purchased
from a domestic source that were wholly manufactured in a foreign
country) during September 2001.” (Id. at 18.) This statement seems to
be only partly correct. Although this customer did in fact “report[] no
direct import purchases during 1999, 2000 and January through Sep-
tember 2001” (Pub. Supplemental Admin. R. at 18), this customer failed
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to include any information for 1999 or 2000. (Conf. Supplemental
Admin. R. at 10.) The missing purchase information for this customer
was supplied by a Tyco Electronics company official. (Id. at 13-14.) The
Court finds Labor’s reliance on such incomplete customer surveys to be
insufficient to support Labor’s conclusion. Further, Labor failed to con-
duct any independent import analysis which might have substantiated
or contradicted the information reported by the customers. Therefore,
the Court instructs Labor to reconsider its determination regarding
Plaintiffs’ eligibility under 19 U.S.C. § 2331(a)(1)(A) and conduct fur-
ther investigation if necessary to determine if imports “contributed im-
portantly” to the Former Employees’ loss of jobs. Additionally, Labor is
instructed to assist the Court in understanding the seemingly contra-
dictory sales information provided by Tyco Electronics for the articles
produced at the Glen Rock facility for January—September 2000 and
2001. (Compare Conf. Admin. R. at 34, with Conf. Supplemental Admin.
R.at5.)

C. Labor shall consider the arguments made in Plaintiffs’ 56.1 Motion
regarding a shift in production in light of the data contained in the
October 17 information and conduct further investigation as
necessary.

In the Remand Results, Labor reiterates its conclusion that the only
shift in production was a domestic shift to an affiliated plant in Harris-
burg, Pennsylvania; therefore, Plaintiffs are not eligible for certification
under 19 U.S.C. § 2331(a)(1)(B). (Pub. Supplemental Admin. R. at 18.)
Contrary to the statement in Defendant’s motion for voluntary remand,
the Remand Results do not contain “a more detailed factual and/or legal
analysis” to support the conclusion that a shift in production to Mexico
did not occur. (Def.’s Unopposed Mot. for Voluntary Remand at 2.) The
only mention of a shift in production is contained in Labor’s discussion
of increased imports: “[the increase in imports occurred] after the deci-
sion by the subject firm to transfer production to Harrisburg, Pennsyl-
vania and during the time of the completion of the domestic transfer.”
(Pub. Supplemental Admin. R. at 18.) The record does not indicate that
Labor conducted any further investigation on remand regarding the al-
leged domestic transfer. Instead, Labor’s statement would seem to indi-
cate that Labor merely relies on the initial investigation. In seeking a
voluntary remand after the initial investigation, Labor in essence con-
ceded that the initial investigation was inadequate. (See Def.’s Unop-
posed Mot. for Vol. Remand at 2 (asserting that “[a]fter review of the
administrative record in light of the arguments petitioners made in
their 56.1 motion, defendant seeks a remand to Labor to conduct a fur-
ther investigation and make a redetermination”).) Labor’s denial of
Plaintiffs’ eligibility for certification based on the initial investigation
into a shift in production falls short of the reasoned analysis that is re-
quired to support Labor’s conclusion.

The only information in the record that supports Labor’s conclusions
in the Remand Results are unverified statements from an untitled Tyco
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Electronics company official and the two customer surveys discussed
above. (See Letter from Tom Christner Responding For Shane North-
Craft [sic], Tyco Electronics, Middleton [sic], Pennsylvania to Elliot
Kushner of 11/13/02, Conf. Supplemental Admin. R. at 4-5.) During the
reconsideration investigation, Labor obtained information from Tyco
Electronics company officials during a telephone conference regarding
the shift in production. (See Notes to Conference Call concerning Tyco
Electronics, Fiber Optics Division, Glen Rock, Pennsylvania with Steve
Reynosa and Sue Mullins and others on January 14, 2002, Conf. Admin.
R. at 66-67.)

Although Labor may appropriately rely on the unverified statements
of company officials, see, e.g., International Union, UAW Local 1283 v.
Reich, 20 F. Supp. 2d 1288, 1297 n.15 (Ct. Int’l Trade 1998); United Steel
Workers of America, Local 1082 v. McLaughlin, 15 CIT 121, 122 (1991),
such unverified statements “will not amount to substantial evidence if
[they are] contradicted by logic or other pertinent information in the re-
cord.” Former Employees of Pittsburgh Logistics Systems, Inc., v. United
States Sec’y of Labor, No. 02-387, slip op. at 15, 2003 Ct. Int’] Trade
LEXIS 18, at *24 (Ct. Int’] Trade Feb. 28, 2003). As stated above, Labor
failed to consider the October 17 information which, Plaintiffs contend,
contains statements that contradict the Tyco Electronics officials’ state-
ments regarding a shift in production to Mexico. (Pls.” Br. at 17.) Such
evidence, if properly considered by Labor, might suggest that Tyco Elec-
tronics’ assertions are unsubstantiated and should be disregarded. By
failing to even examine the data provided by Plaintiffs, Labor’s Remand
Results are not supported by substantial evidence in the record or other-
wise in accordance with law.

On remand, Labor shall reexamine Plaintiffs’ eligibility for certifica-
tion under 19 U.S.C. § 2331(a)(1)(B). The remand results should set
forth Labor’s factual and legal analysis regarding a possible shift in pro-
duction and include analysis of the October 17 information supplied by
Plaintiffs. Labor should conduct any further investigation that is neces-
sary to determine Plaintiffs’ eligibility under § 2331(a)(1)(B).

II. Plaintiffs’ Motion for Certification is Denied.

Although Plaintiffs’ arguments regarding why certification in this
matter is appropriate have merit, the Court finds that an additional re-
mand to Labor for further investigation is necessary to fully develop the
administrative record before the Court. However, as the Court has
warned in the past, “[s]hould Labor not perform a competent * * * in-
vestigation upon remand, the Court will not remand for [an additional]
investigation.” Barry Callebaut, 177 F. Supp. 2d at 1312. Because the
Court is ordering an additional remand, the Court declines to address
Defendant’s contentions regarding the authority of this Court to order
certification.

CONCLUSION
Plaintiffs’ Motion for NAFTA-TAA Certification is denied. This mat-
ter is remanded to the Department of Labor for further consideration
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and investigation of 1) the October 17 information submitted by Plain-
tiffs; 2) the propriety of conducting an import analysis to support the in-
formation contained in the customer surveys, 3) the seemingly
contradictory information provided by Tyco Electronics regarding
sales; and 4) the arguments made in Plaintiffs’ 56.1 Motion regarding a
shift in production in light of the data contained in the October 17 infor-
mation.

(Slip Op. 03-50)
UNITED STATES OF AMERICA, PLAINTIFF v. INN FOODS, INC., DEFENDANT

Court No. 01-01106

Defendant, Inn Foods, Inc. (“Inn Foods”), moves to dismiss the Complaint filed by the
United States on December 14, 2001, pursuant to USCIT R. 12(c) or, in the alternative, for
summary judgment pursuant to USCIT R. 56, for failure to state a claim under 28 U.S.C.
§ 1582 (2000) and to file a timely complaint. The United States Customs Service (“Cus-
toms”) commenced this action to recover civil penalties and unpaid duties and fees for
violation of section 592 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1592 (2000). Inn
Foods contends that December 13, 2001, was the last day the five-year statute of limita-
tions under 19 U.S.C. § 1621 (2000) was waived, and argues that this action, commenced
one day later, is time-barred as to all the subject entries.

Held: For the reasons stated below Inn Foods’ motion for summary judgment is
granted.

[Inn Foods’ summary judgment motion is granted. Case dismissed.]

(Dated May 13, 2003)

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com-
merecial Litigation Branch, Civil Division, United States Department of Justice (A. David
Lafer, Senior Trial Attorney, and Michael S. Dufault) for the United States of America,
plaintiff.

Horton, Whiteley & Cooper (Robert Scott Whiteley and Craig A. Mitchell) for Inn Foods,
defendant.

MEMORANDUM OPINION

TsoucALAS, Senior Judge: Defendant, Inn Foods, Inc. (“Inn Foods”),
moves to dismiss the Complaint filed by the United States on December
14, 2001, pursuant to USCIT R. 12(c) or, in the alternative, for summary
judgment pursuant to USCIT R. 56, for failure to state a claim under 28
U.S.C. § 1582 (2000) and to file a timely complaint. The United States
Customs Service (“Customs”)! commenced this action to recover civil
penalties and unpaid duties and fees for violation of section 592 of the
Tariff Act of 1930, as amended, 19 U.S.C. § 1592 (2000). Inn Foods con-
tends that December 13, 2001, was the last day the five-year statute of

1The United States Customs Service was renamed the Bureau of Customs and Border Protection of the Department
of Homeland Security, effective March 1, 2003. See H.R. Doc. No. 108-32 (2003).
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limitations under 19 U.S.C. § 1621 (2000) was waived, and argues that
this action, commenced one day later, is time-barred as to all the subject
entries.

JURISDICTION

The Court has jurisdiction over this matter pursuant to 28 U.S.C.
§ 1582 (2000).

STANDARD OF REVIEW

USCIT R. 12(c) provides that any party may move for judgment on the
pleadings after the pleadings are closed and if it would not delay trial. A
USCIT R. 12(c) motion “is designed to dispose of cases where the materi-
al facts are not in dispute and a judgment on the merits can be rendered
by looking to the substance of the pleadings and any judicially noticed
facts.” Herbert Abstract Co. v. Touchstone Properties, Ltd., 914 F.2d 74,
76 (5th Cir. 1990) (citations omitted). A motion for judgment on the
pleadings may be granted if the moving party is entitled to judgment as a
matter of law. See N.Z. Lamb Co. v. United States, 40 F.3d 377, 380 (Fed
Cir. 1994). The Court may convert a motion to dismiss into a motion for
summary judgment under USCIT R. 56 if it relies on evidence outside
the pleadings. See USCIT R. 12(c). “On a motion for summary judg-
ment, it is the function of the court to determine whether there are any
factual disputes that are material to the resolution of the action.”
Phone-Mate, Inc. v. United States, 12 CIT 575, 577, 690 F. Supp. 1048,
1050 (1988) (citation omitted). Summary judgment is appropriate only
when there are no genuine issues of material fact and the moving party
is entitled to judgment as a matter of law. See USCIT R. 56; see also Celo-
tex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

A ruling on a motion for judgment on the pleadings is reviewed under
the same standard as a motion to dismiss under USCIT R. 12(b) for fail-
ure to state a claim. See GATX Leasing Corp. v. Nat’l Union Fire Ins.
Co., 64 F3d 1112, 1114 (7th Cir. 1995). A district court may not dismiss a
complaint for failure to state a claim “unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his claim which
would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-46 (1957)
(citation omitted).

In deciding a motion to dismiss for failure to state a claim, as well as a
USCIT R. 12(c) motion for judgment on the pleadings, the Court must
accept all well-pleaded facts as true and view them in the light most fa-
vorable to the plaintiff. Wendell v. Putnal, 75 F.3d 190, 196 (5th Cir.
1996). To avoid dismissal, however, a plaintiff must plead specific facts,
and not merely conclusory allegations.

DiscussION
1. Background

The United States filed the Complaint to collect Customs duties and
fees from Inn Foods for produce imported from Mexico between January
22,1987 and January 19, 1990. See Compl. 1 6. Customs alleges that dur-
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ing this time, Inn Foods “knowingly aided and abetted” Seaveg, Ltd.
(“Seaveg”),? also an importer of produce, in the entry or introduction of
produce from Mexican suppliers to the United States through the port of
Hidalgo, Texas. See id. 11 4, 6. The Complaint claims that Inn Foods and
Seaveg entered into identical contracts with “six Mexican growers in
which the Mexican growers would sell Inn Foods and Seaveg produce at
a prevailing market price as established by Inn Foods’ parent company.”
Id. 117. According to Customs, both Inn Foods and Seaveg maintained
accounting records and financial statements for the subject entries re-
flecting the actual prices paid to the Mexican growers for the produce.
See id. 1 8. The prices declared to Customs, however, “were undervalued
and did not reflect the prices actually paid to the Mexican growers.” Id.
The Complaint indicates that Inn Foods and Seaveg were notified of this
fact by Customs in April 1989, but despite this notice, both companies
continued to enter the produce in the same fashion through February
1990. See id. 1 10. The Complaint adds that the subject entries were

entered or introduced, into the United States by means of material
and false documents, statements, acts and/or omissions, in that Inn
Foods knowingly, intentionally, and fraudulently filed or caused to
be filed, and/or aided or abetted Seaveg in the filing of entry docu-
ments that contained materially false statements or omissions in
violation of 19 U.S.C. §§ 1481, 1484, * * * and 1592.

Id. 1 11. Therefore, Customs improperly assessed the duties and mer-
chandise processing fees in connection with the subject produce, see id.
17 12, 17, and was deprived of approximately $618,356.85 in lawful du-
ties and $6,245.70 in appropriate fees. See id. 1 18.

At the request of Customs, Inn Foods waived the five-year statute of
limitations defense provided in 19 U.S.C. § 1621 for a two-year period
commencing on December 15, 1993, thereby extending the time in
which a timely action could be brought against Inn Foods. See Def.’s
Mot. for J. on the Pleadings or in the Alternative for Summ. J. (“Def.’s
Mot.”) at Ex. 2; P1.’s Resp. Def.’s Mot. J. Upon the Pleadings or, in the
Alternative, for Summ. J. (“Pl.’s Resp.”) Attach. 1; see also Compl. 1 21.
Inn Foods subsequently extended the waiver for three successive two-
year periods commencing on the 14th day of December in 1995, 1997
and 1999. See Def.’s Mot. at 6 & Exs. 3-5. The United States contends
that the December 14, 1999 waiver (“1999 waiver”) was effective
through December 14, 2001, see Compl. 1 21, while Inn Foods argues
that the relevant waiver expired on December 13, 2001, just one day
prior to the date that the Complaint was filed. See Def.’s Mot. at 8.

11. Analysis

The statute of limitations applicable to 19 U.S.C. § 1592 actions is set
forth in 19 U.S.C. § 1621 providing that “[n]o suit or action to recover
any duty under [19 U.S.C. § 1592] * * * or any pecuniary penalty * * *
accruing under the customs laws shall be instituted unless such suit or

2 Seaveg filed for bankruptcy on October 13, 1998, and was formally dissolved on December 1, 1998. See Compl. 1 4.
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action is commenced within five years after the time when the alleged
offense was discovered.” 19 U.S.C. § 1621. The Customs entries at issue
in the Complaint were made between January 22, 1987 and January 19,
1990. See Compl. 1 6. Although 19 U.S.C. § 1621 would normally render
claims regarding entries made within this time period time-barred, in
this particular case, Inn Foods waived the five-year statute of limita-
tions defense for a two-year period commencing December 15, 1993, and
subsequently extended the waiver for three successive two-year periods
at the request of Customs commencing on December 14, 1995, Decem-
ber 14, 1997 and December 14, 1999, respectively. See Def.’s Mot. at 6 &
Exs. 2-5.
The 1999 waiver, at issue in this motion, specifically states that:

Inn Foods, Inc. hereby waives the period of limitations contained in
Title 19, United States Code, Section 1621, and any other applica-
ble statute(s) of limitations with respect to Customs entries of fro-
zen fruits and vegetables, filed with U.S. Customs during the period
of May 1, 1986 through December 31, 1990, for a period from TWO
YEARS, commencing on December 14, 1999. Inn Foods, Inc. agrees
that it will not assert any statutes of limitations defense in any ac-
tion brought by the United States Government concerning the en-
tries designated above with respect to the TWO-YEAR PERIOD for
which the statute of limitations is hereby waived.

Id. at Ex. 5 (emphasis added). Inn Foods argues, and the Court agrees,
that the plain language of the waiver would render it effective through
the eleventh hour of December 13, 2001, and that a complaint filed the
next day is time-barred.

In its response, the United States relies on United States v. Neman
Bros. & Assocs., 15 CIT 536, 777 F. Supp. 962 (1991), for the proposition
that “two-year waivers of the statute of limitations are valid through the
anniversary date of the commencement of the waiver, with the first day
of the waiver excluded.” Pl.’s Resp. at 2. In Neman Bros., the United
States filed its complaint on the one-year anniversary from the effective
date of the waiver. See Neman Bros., 15 CIT at 537, 777 F. Supp. at 963.
The parties in this current action propound similar arguments to those
in Neman Bros., where the court analogized USCIT R. 6(a)3 to Fed. R.
Civ. P 6(a), both dealing with the computation of time, and ruled in favor
of the United States since “[d]efendants did not cite any precedent to
support the proposition that the one year waiver does not include the
anniversary date.” Neman Bros., 15 CIT at 538, 777 F. Supp. at 964. The
waiver in Neman Bros. was applicable for one year commencing August
1, 1988 and the action was filed on the one year anniversary date, Au-
gust 1, 1989. See Neman Bros., 15 CIT at 536-37, 777 F. Supp. at 963-64.

The United States also references as support a string of citations,
some cited in Neman Bros., that found the anniversary method of com-
putation applicable to specific one-year limitation periods. See, e.g., Pat-

3USCIT R. 6(a) provides that “[iln computing any period of time prescribed or allowed by these rules, by order of the
court, or by any applicable statute, the day of the act, event, or default from which the designated period of time begins
to run shall not be included.”
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terson v. Stewart, 251 F.3d 1243, 1246 (9th Cir. 2001) (finding Fed. R. Civ.
Pro. 6(a) applicable to the Antiterrorism and Effective Death Penalty
Act’s one-year grace period); United States v. Marcello, 212 F.3d 1005,
1010 (7th Cir. 2000) (holding that the anniversary rule should govern
“Ib]ecause courts do not have stopwatches in hand when deadlines draw
near, and because the anniversary date is clear and predictable and
therefore easier for litigants to remember, for lawyers to put in their
tickler files, and for courts to administer”); Lawson v. Conyers Chrysler,
Plymouth, & Dodge Trucks, Inc., 600 F.2d 465, 465-66 (5th Cir. 1979)
(finding the anniversary method applicable to the one-year limitation
period under the Truth and Lending Act since courts consistently used
the anniversary method prescribed by Fed. R. Civ. Pro. 6(a) in comput-
ing federal statutory time limits); see also Krajci v. Provident Consumer
Discount Co., 525 F. Supp. 145, 150 (E.D. PA 1981) (holding that
“[wlhere no contrary policy is expressed in a particular statute, consid-
erations of liberality and leniency militate in favor of Rule 6(a)’s applica-
tion”). These cases, however, do not address the issue of whether R. 6(a)
of the Federal Rules of Civil Procedure or the United States Court of In-
ternational Trade Rules is applicable to a waiver agreement that explic-
itly designates the day on which a two-year waiver agreement would
begin to toll.

But for the four waiver agreements entered into by Inn Foods at the
request of Customs to extend the period of time in which the United
States could file a timely complaint, the applicable statute would have
extinguished all of Customs’ claims no later than January 20, 1995. See
Compl. 1 6 (stating that the last day a subject entry was made by Inn
Foods was on January 19, 1990); see also Def.’s Mot. at 6. If, therefore,
the issue at bar was whether the anniversary method, as prescribed by
USCIT R. 6(a), would be applicable to computing the last day on which a
timely complaint could be filed as prescribed by 19 U.S.C. § 1621, then
the Court would answer in the affirmative. However, the case before the
Court deals specifically with waiver agreements drafted by Inn Foods in
accordance with the form and content prescribed by Treasury Regula-
tions. See Def.’s Mot. at 14. See, e.g., T.D. 90-11, 24 Cust. B. & Dec. 25-26
(1990) (outlining the construction of a waiver agreement of the period of
limitations prescribed under 19 U.S.C. § 1621).

A waiver is not a contract, see Florsheim Bros. Drygoods Co. v. United
States, 280 U.S. 453, 466 (1930), but instead “a voluntary, unilateral
waiver of a defense.” Strange v. United States, 282 U.S. 270, 276 (1931)
(stating that the insertion of an agency’s signature was not intended to
convert a waiver into a contract, but instead, to serve a purely adminis-
trative function). This is not to say, however, that the actual words of the
waivers are not controlling. See United States v. Hitachi America, Ltd.,
172 F.3d 1319, 1333-34 (Fed. Cir. 1999). Therefore, the Court must in-
terpret the words of the waiver agreements, and may do so using con-
tract principles. See Ripley v. Comm’r of Internal Revenue, 103 F.3d 332,
337 (4th Cir. 1996) (court used contractual interpretation to analyze
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consent to a waiver); Kronish v. Comm’r of Internal Revenue, 90 T.C.
684, 693 (1988) (court doing same); Piarulle v. Comm’r of Internal Reve-
nue, 80 T.C. 1035, 1042 (1983) (court doing same).

“In interpreting the waiver * * * in terms of contract principles,
courts have looked to the ‘plain meaning’ of the [agreement].” Tolve v.
Comm’r of Internal Revenue, 2002 U.S. App. LEXIS 4731, at *7 (3rd Cir.
Mar. 22, 2002); see also Aleman Food Servs., Inc. v United States, 994
F2d 819, 822 (Fed. Cir. 1993) (stating that a court first turns to the plain
language when interpreting a contract); Gould, Inc. v. United States,
935 F2d 1271, 1274 (Fed Cir. 1991) (stating that the plain language of a
contract is given first consideration when interpreting written agree-
ments). If parties to a mutual waiver dispute any terms of the agree-
ment, then the court will interpret those terms in a manner that would
reflect the objective intentions of both parties. See Firestone Tire &
Rubber Co. v. United States, 444 F.2d 547, 551 (Ct. ClL. 1971) (stating that
“the language of a contract must be afforded the meaning derived from
the contract by a reasonably intelligent person”); Singer-Gen. Preci-
ston, Inc. v. United States, 427 F.2d 1187, 1193 (Ct. Cl. 1970) (“It is the
objective manifestations which count.”); see also Hitachi, 172 F.3d at
1334 (stating that “judges should not undermine * * * an agreement
reached by * * * sophisticated parties”).

In the case at bar, Inn Foods drafted all four waiver agreements in ac-
cordance with the applicable Treasury Decision notice. Compare Def.’s
Mot. at Exs. 2-5, with T.D. 90-11, 24 Cust. B. & Dec. at 25-26. On its
face, the 1999 waiver at issue explicitly states that it is applicable “for a
period of TWO YEARS, commencing on December 14, 1999.” See Def.’s
Mot. at Ex. 5 (emphasis added). This language is unambiguous and, ac-
cordingly, this Court finds that the waiver agreement between Inn
Foods and Customs explicitly stated that it was to begin on December
14, 1999, and expired at 11:59 p.m. on December 13, 2001 (two years
from the effective date of the waiver). The action filed by Customs on
December 14, 2001, is therefore untimely.

Even if the language in the waiver agreement was ambiguous, it is
Customs’ policy to count the operative date from which a waiver is to
run as the date of the waiver itself. See T.D. 90-11, 24 Cust. B. & Dec. at
25 (stating that a waiver “commences from the date of the waiver” and
extends for a period of not less than two years). Since Customs itself has
drafted the format for requesting acceptance of a waiver of the period of
limitations, the Court must construe the language against Customs. Ac-
cording to the applicable Treasury Decision, “the two-year period ordi-
narily commences from the date of the waiver, unless another
commencement date is specified by the waiving party.” T.D. 90-11, 24
Cust. B. & Dec. at 25. Therefore, in this case, tolling of the waiver began
on December 14, 1999.

CONCLUSION

Since this Court finds that the 1999 waiver explicitly states that Inn
Foods extended its waiver of the period of limitations prescribed in 19
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U.S.C. § 1621 for a period of two years, commencing on December 14,
1999, such language renders the United States’ Complaint, filed on De-
cember 14, 2001, untimely. Moreover, because the waivers themselves
were first attached to Defendant’s Motion, and since the applicable
Treasury Decision was not referenced in the pleadings, the Court will

grant Inn Food’s motion for summary judgment. Judgment will be en-
tered accordingly.



