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OPINION

RESTANI, Judge:

This matter is before the court on supplemental briefing following
the court’s opinion herein, Cemex S.A. v. United States, No. 93–10–
00659, Slip Op. 03–102 (Ct. Int’l Trade Aug. 12, 2003), finding cer-
tain entries to be finally liquidated and not subject to further
reliquidation, pursuant to 19 U.S.C. § 1514(a). The court declines to
reconsider that opinion as requested by defendant-intervenors based
on AK Steel Corp. v. United States, No. 03–00102, Slip Op. 03–116
(Ct. Int’l Trade Sept. 3, 2003), in which entries liquidated in viola-
tion of a court order were found to be void liquidations. Here the liq-
uidations did not occur while a court-ordered injunction of liquida-
tion was in effect. Thus, AK Steel is inapplicable.
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The court must now determine the proper disposition of two en-
tries not addressed in its August 12, 2003, opinion. First, the one
unliquidated Los Angeles entry shall be liquidated at the rate re-
quired by 19 U.S.C. § 1516a(e). As noted by the Government, this
entry was never liquidated and should now be liquidated properly.
As there is no evidence of notice qualifying as sufficient notice for
deemed liquidation, liquidation at the proper court-ordered rate
shall now take place. The fact that certain Customs officials may
have assumed removal of suspension of liquidation, in that some
other entries were liquidated, does not establish proper notice of re-
moval of suspension of liquidation for deemed liquidation purposes
under the applicable version of 19 U.S.C. § 1504(d).

Next, the El Paso entry has been liquidated. Pursuant to 19 U.S.C.
§ 1514(a), 90 days after such liquidation it became final. Defendant-
intervenors, who as domestic parties have no protest rights, filed a
motion to enforce judgment herein within 90 days of the liquidation,
but took no other action to suspend the running of the 90 days.
Whether or not any relief was available, the simple filing of suit does
not alter the fact of liquidation. Further, liquidation did not occur in
violation of an injunction. Finally, contrary to defendant-intervenors’
argument, the court’s order of August 12, 2003, does nothing to alter
the fact that public notice of liquidation was posted more than 90
days ago. There was no voluntary reliquidation under 19 U.S.C.
§ 1501 on August 12, 2003, or earlier, and no equivalent of the same.

Accordingly, the one Los Angeles entry remaining unliquidated
shall be liquidated as directed herein. All other relief is denied.

Jane A. Restani
Judge

Dated: New York, New York.
This 25 of September, 2003.
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OPINION

This action arises from the first administrative review of the anti-
dumping order on stainless steel plate in coils from Belgium for the
period from November 4, 1998 through April 30, 2000. The United
States Department of Commerce, International Trade Administra-
tion, (‘‘Commerce’’) initiated this review on July 7, 2000 upon the re-
quest of members of the domestic steel industry including plaintiffs
Allegheny Ludlum Corp., AK Steel Corp., North American Stainless,
Buter Armco Independent Union, Zanesville Armco Independent
Union, and the United Steelworkers of America, AFL-CIO/CLC (col-
lectively, ‘‘Allegheny’’) and defendant-intervenor the Belgian steel
company ALZ, N.V. and its affiliated U.S. importer, TrefilARBED,
Inc. (collectively, ‘‘ALZ’’).
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On August 14, September 5, and September 15, 2000 ALZ submit-
ted both public and proprietary responses to Commerce’s antidump-
ing questionnaire and consented to the release of proprietary infor-
mation pursuant to an administrative protective order (‘‘APO’’).
Then, on October 5, 2000, ALZ made a timely request for withdrawal
from the administrative review pursuant to 19 C.F.R. § 351.213(d)
and also requested that all copies of its questionnaire responses be
returned or destroyed. Allegheny objected, but on October 27, 2000
Commerce granted ALZ’s request. Allegheney requested that Com-
merce reconsider its decision, but on December 19, 2000 Commerce
issued an internal decision memorandum affirming the decision to
remove and destroy ALZ’s information. Commerce also required Al-
legheny to destroy its copies of ALZ’s proprietary information and
any analysis of it. Allegheny then sought a temporary restraining or-
der against this. The court ruled that Commerce could withdraw
ALZ’s proprietary information from the record, but instead of de-
stroying these documents, the court ordered Allegheny to return its
copies of the proprietary information to Commerce where it was to
be placed under seal pending the completion of the administrative
review and any legal action which might follow.

After ALZ’s proprietary information was removed from the record,
Commerce proceeded with the administrative review and issued
Stainless Steel Plate in Coils from Belgium; Preliminary Results of
Antidumping Duty Administrative Review, 66 Fed. Reg. 11559 (Feb.
26, 2001), in which it determined that ALZ had failed to cooperate to
the best of its ability since it refused to participate in the review. As
a result, Commerce calculated ALZ’s dumping margin using total ad-
verse facts available, assigning it the highest rate calculated from
the petition, 16 percent. Commerce invited Allegheny to submit
‘‘public and probative information’’ for use in calculating the final re-
sults. In response, Allegheny argued that Commerce should assign
ALZ a 38.90 percent margin using information from the public ver-
sion of ALZ’s proprietary questionnaire responses. Commerce de-
clined to use the information submitted by Allegheny and instead
updated the constructed value amount from the petition calculation
using publically available information from ALZ’s 1998, 1999, and
2000 financial statements. Based on this, Commerce calculated a
24.43 percent margin for ALZ in Stainless Steel Plate in Coils from
Belgium; Final Results of Antidumping Duty Administrative Review,
66 Fed. Reg. 56272 (Nov. 7, 2001) (‘‘Final Results’’).

There are three issues raised by Allegheny in this action. First,
whether Commerce was correct in allowing ALZ to revoke its consent
to the disclosure and use of the proprietary information it had placed
on the administrative record. Second, if the Court finds that Com-
merce was correct in allowing ALZ to revoke its consent, whether it
was reasonable for Commerce to use a ‘‘constructed value to price’’
methodology to calculate ALZ’s total adverse facts available rate. Fi-

90 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 42, OCTOBER 16, 2003



nally, if the Court finds this methodology reasonable, whether Com-
merce should have updated the U.S. price side of the calculation (not
just the constructed value side) in order to make them methodologi-
cally comparable and consistent. For the reasons which follow, the
Court holds that Commerce acted reasonably in permitting ALZ to
withdraw its proprietary information from the administrative record
and also holds that Commerce’s method of calculating the adverse
facts available rate for ALZ is supported by substantial evidence and
in accordance with law. Therefore, Allegheny’s Motion for Judgment
Upon the Agency Record is denied.

Standard of Review

The Court shall uphold Commerce’s determination unless it is
‘‘unsupported by substantial evidence on the record, or otherwise not
in accordance with the law.’’ 19 U.S.C. § 1516a(b)(1)(B)(i). Substan-
tial evidence is ‘‘such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.’’ Matsushita Elec. Indus.
Co. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Con-
solidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938), and Univer-
sal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951)). This standard
requires ‘‘something less than the weight of the evidence, and the
possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agency’s finding from being sup-
ported by substantial evidence.’’ Consolo v. Federal Maritime
Comm’n, 383 U.S. 607, 620 (1966). In reviewing whether Com-
merce’s interpretation of the antidumping statutes is in accordance
with the law, the Court considers ‘‘whether Commerce has directly
spoken to the precise question at issue,’’ and if not, whether the
agency’s interpretation is reasonable. Pesquera Mares Australes
Ltda. v. United States, 24 CIT 443, 444 (2000) (quoting Chevron
U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 842
(1984).

Discussion

Regarding the first issue, Allegheny argues that Commerce’s inter-
pretation permitting a party to revoke its consent to the disclosure
and use of its proprietary information is contrary to other regula-
tions and APO practice, and is therefore impermissible. Mem. of Law
in Supp. of Pl.s’ Mot. for J. Upon the Agency R. (‘‘Pl.s’ Br.’’) at 13.
Specifically, Allegheny cites 19 C.F.R. § 351.306(b) which provides
that an authorized applicant may retain proprietary information
subject to the APO and may place that information on the record in
subsequent administrative reviews if it is relevant to an issue in the
later review. Id. Allegheny states that in practice Commerce nor-
mally permits authorized parties to use business proprietary infor-
mation in the two consecutive administrative reviews following the
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review in which the information was obtained. Id. 13–14 (citing An-
tidumping and Countervailing Duty Proceedings: Administrative
Protective Order Procedures; Procedures for Imposing Sanctions for
Violations of a Protective Order, 63 Fed. Reg. 24,391, 24,398 (May 4,
1998)). Thus Allegheny concludes that it was entitled to retain ALZ’s
information not only for the review at issue, but also for two subse-
quent reviews.

Allegheny likens the facts of the present situation to those in No-
tice of Final Determination of Sales at Less Than Fair Value: Live
Cattle from Canada, 64 Fed. Reg. 56739 (Oct. 21, 1999) (‘‘Live
Cattle’’), where Commerce denied a request by one of the respon-
dents to withdraw its proprietary submissions on the ground that
this would allow the respondent to manipulate the administrative
process and prevent an accurate determination of antidumping
rates. In Live Cattle Commerce limited its investigation to the six
largest Canadian cattle producers because the total number of pro-
ducers was ‘‘overwhelming.’’ Id. at 56742. On the day Commerce was
scheduled to issue its preliminary determination, one of the six pro-
ducers, Schaus, submitted information that ‘‘substantially altered its
reported costs.’’ Id. Commerce did not have time to incorporate this
new information in calculating the preliminary results, but noted
that it would likely result in a higher margin. Id. Commerce subse-
quently confirmed that the newly submitted data increased Schaus’s
dumping margin from 5.43 percent to 15.69 percent. Id. Schaus then
notified Commerce that it ‘‘had decided to decline verification and
withdrew all questionnaire responses from the record of the investi-
gation.’’ Id. Commerce denied Schaus’s request to withdraw its infor-
mation and amended its preliminary determination, raising
Schaus’s antidumping rate to 15.69 percent and raising the ‘‘all oth-
ers’’ rate from 4.73 percent to 5.57 percent.’’ Id. at 56743. In the
present case, Allegheny alleges that ALZ is similarly manipulating
the process to receive a lower rate than it would have received had it
cooperated with Commerce during the review. Pl.s’ Br. at 19–20.

Commerce asserts that the plain meaning of Section 777 of the
Tariff Act of 1930, as amended, 19 U.S.C. § 1677f, supports an infer-
ence that a party’s consent to the release of proprietary information
is revocable at any time prior to the conclusion of the proceeding.
Def.’s Mem. In Opp’n to Pl.s’ Mot. For J. Upon the Agency R. (‘‘Def.’s
Br.’’) at 13. Section 1677f provides in relevant part that ‘‘information
submitted to the administering authority or the Commission which
is designated as proprietary by the person submitting the informa-
tion shall not be disclosed to any person without the consent of the
person submitting the information.’’ 19 U.S.C. § 1677f (emphasis
added). Commerce argues that ‘‘[t]he plain meaning of the word ‘con-
sent’ suggests that it can be withdrawn.’’ Def.’s Br. at 14. Moreover,
Commerce notes that § 1677f is a limited exception to the Trade Se-
crets Act, 18 U.S.C. § 1905, which generally prohibits an agency

92 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 42, OCTOBER 16, 2003



from disclosing business proprietary information. Id. at 12. In re-
sponse to Allegheny’s assertion that Commerce’s interpretation is
contrary to APO practice, Commerce notes that ‘‘the APO is not a
source of independent authority,’’ but ‘‘is a product of 19 U.S.C.
§ 1677f ’’ and must be interpreted in light of the consent require-
ment of that statute. Id. at 16. Commerce concludes that its estab-
lished practice — to allow a party to withdraw consent and remove
the party’s business proprietary information from the record and re-
quire other parties to the APO to return or destroy such information
— is at least a reasonable interpretation of the statute. Id. at 11–12.

Commerce also argues that the present case is distinguishable
from Live Cattle because it concerns an administrative review rather
than a less than fair value investigation, and the removal of ALZ’s
information did not have an effect on the ‘‘all others’’ rate. Def.’s Br.
at 17 (citing Commerce’s Issues and Decisions Memorandum (Oct.
24, 2001), Public R. Doc. 52, at 13). Commerce states that Live Cattle
is the ‘‘sole exception to [its] long-standing practice of removing pro-
prietary data from the record upon the withdrawal of consent’’ and
was a ‘‘unique situation’’ which ‘‘did not establish ‘precedent’ for the
agency.’’ Id. (citing Commerce’s Memorandum regarding the Return
or Destruction of ALZ, N.V. (‘‘ALZ’’) Questionnaire Responses and
(Dec. 19, 2000), Public R. Doc. 36, and Commerce’s Issues and Deci-
sions Memorandum (Oct. 24, 2001), Public R. Doc. 52).

The Court finds that Commerce’s interpretation of 19 U.S.C.
§ 1677f is reasonable. The Court agrees that the ‘‘consent’’ require-
ment in 19 U.S.C. § 1677f suggests that release of proprietary infor-
mation is voluntary, and therefore may be revoked. Furthermore, the
Court finds Commerce’s reasoning in its Live Cattle determination
noteworthy.

The Department must balance any potential negative impact
that refusing to allow a respondent to withdraw information
may have on its ability to obtain business proprietary informa-
tion in future proceedings, against any negative impact on the
integrity of the proceeding if withdrawal is permitted, and de-
termine where the public interest lies.

The Department does not have subpoena power. The submis-
sion of information is voluntary. To administer the antidumping
law, the Department depends heavily upon the willingness of
the parties to provide extensive business proprietary informa-
tion. As a result, there is a public interest in preserving the
trust of companies subject to its proceedings that such informa-
tion will have limited use and will remain largely within the
control of the companies submitting information. However,
once a party voluntarily submits business proprietary informa-
tion in an antidumping proceeding, the submitting party relin-
quishes some control over the information to the Department.
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For example, after the Department issues a final determina-
tion, a submitting party may not withdraw its proprietary in-
formation. Once the record of a proceeding is closed, no infor-
mation may be added to, or withdrawn from the administrative
case record.

Equally compelling is the public’s interest in the agency en-
forcing the antidumping law and preserving the integrity of its
proceedings. While there is no statutory provision expressly
dealing with the withdrawal of business proprietary informa-
tion once it has been submitted, the courts have recognized ‘‘the
inherent power of an administrative agency to protect the in-
tegrity of its own proceedings.’’ Alberta Gas Chemicals, Ltd. v.
Celanese Corp., 650 F.2d 9, 12 [(2d Cir. 1981)]. Thus the agency
has the discretion to deny a respondent’s request to withdraw
information where it is necessary to preserve the fundamental
integrity of the process and the remedial purpose of the law.

In practice, the Department has allowed submitting parties
to withdraw their business proprietary submissions from the
administrative record. [citations omitted] In such cases, the De-
partment bases the company’s margin on facts available using
an adverse inference where warranted. It is the Department’s
ability to use adverse facts available that insures that a com-
pany will not benefit by a refusal to participate in a proceeding.
[footnote omitted] Because investigated companies normally ac-
count for substantially all exports to the United States, the
elimination of the noncooperative company from the ‘‘all oth-
ers’’ rate in that situation is likely to be of marginal signifi-
cance. Thus, the adverse facts available rule normally enables
the Department to permit withdrawal of proprietary informa-
tion while protecting the integrity of the process.

In the present case, however, the adverse facts available rule
cannot serve that function. Substantially all future exports of
live cattle, which will be subject to the ‘‘all others’’ rate if an an-
tidumping duty order is issued, would inappropriately benefit
from Schaus’ refusal to participate.

Live Cattle, 64 Fed. Reg. at 56743. As the quoted text demonstrates,
Live Cattle was a unique situation where the use of adverse facts
available could not protect the integrity of the proceedings. Although
Allegheny challenges the particular adverse facts available margin
Commerce applied to ALZ, it does not argue that the integrity of this
review cannot be preserved through the use of adverse facts avail-
able. Since ALZ is the only respondent in this review and the ‘‘all
others’’ rate will not be affected by its withdrawal, there is no logical
reason why an adverse facts available rate cannot serve Commerce’s
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purposes. Thus the Court concludes that Commerce’s decision is
both reasonable and in accord with the agency’s practice.

Turning to the second issue, Allegheny argues that Commerce
erred in determining ALZ’s adverse facts available dumping margin
by recalculating a prior margin, which was determined through a
comparison of constructed value to U.S. price, when it could have
used the public information submitted by ALZ to make a comparison
of Belgian price to U.S. price. Pl.s’ Br. at 22–23. Allegheny notes
that, pursuant to Section 773(a) of the Tariff Act of 1930, 19 U.S.C.
§ 1677b(a)(1)(B), a comparison of home market price to U.S. price is
preferred over a constructed value to U.S. price comparison. Id. at
27. Allegheny also argues that precedent is found in Smith Corona
Corp. v. United States, 16 CIT 562, 796 F. Supp. 1532 (1992), where
the court permitted Commerce to use the public version of propri-
etary data, which had been withdrawn, to calculate a dumping mar-
gin for the respondent.

Commerce argues that the public information submitted by ALZ in
the present action is inherently unreliable because, in accordance
with 19 C.F.R. § 351.304(c)(1), the numbers contained in the public
versions of proprietary documents are ‘‘ranged’’ plus or minus 10 per-
cent by the party submitting the information. Def.’s Br. at 19. There-
fore this information cannot be used as the basis for an accurate
‘‘price-to-price’’ comparison. Id. Commerce contends that Smith Co-
rona does not support the use of ranged data, and argues that the
decision merely upholds Commerce’s practice of updating informa-
tion from the original petition with public information submitted by
the respondent to calculate the antidumping margin. Id. at 20. In
the present case, Commerce argues that it similarly took the petition
rate and updated it using ALZ’s public financial statements, which it
found to be less uncertain than the ranged data. Id. at 19–20.

The Court agrees with Commerce. As an initial matter, regarding
the precedent established by Smith Corona, the issue in that case
was whether the respondent retained control over both the propri-
etary and the public versions of its information, so that the public
version could not be used when the proprietary version had been
withdrawn. See 802 F. Supp. at 468. There is no indication that the
accuracy of the public data was raised as an issue. Thus Smith Co-
rona is inapposite to the issue presently before the Court.

Commerce is considered to be ‘‘in the best position . . . to select an
adverse facts rate that will create the proper deterrent to ensure
that respondents cooperate with its investigations and to ensure a
reasonable margin.’’ Def.’s Br. at 19 (citing F.lli De Cecco di Filippo
Fara S. Martino S.p.A. v. United States, 216 F.3d 1027, 1032 (Fed.
Cir. 2000)). Nevertheless, its discretion is not without bounds. ‘‘An
adverse facts available rate must be ‘a reasonably accurate estimate
of respondent’s actual rate, albeit with some built-in increase in-
tended as a deterrent to non-compliance.’ ’’ Id. (quoting De Cecco, 216
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F.3d at 1032). In this action, it is undisputed that the data in the
public versions of ALZ’s proprietary questionnaire responses were
ranged, and at oral argument counsel for defendant-intervenors
demonstrated the high degree of variation in margins that can result
depending on the extent to which the numbers used in the calcula-
tion are adjusted up or down. See Oral Argument Tr. at 37–39. Since
these data were, by design, inaccurate, the Court holds that Com-
merce’s decision not to use them in calculating an adverse facts
available margin for ALZ is supported by substantial evidence and
in accordance with law.1

As to the third issue, Allegheny argues that if the Court sustains
Commerce’s use of updated information from the petition to calcu-
late the constructed value, the Court should also require Commerce
to update the net U.S. price to which the constructed value is com-
pared. Pl.s’ Br. at 32–33. As this would require Commerce to use the
ranged public versions of ALZ’s proprietary data, which are inaccu-
rate, to update the U.S. price, the Court holds that this would be un-
lawful.

Conclusion

For the foregoing reasons, Allegheny’s Motion for Judgment Upon
the Agency Record is denied and the Final Results are sustained.

R. KENTON MUSGRAVE, JUDGE

Dated: September 29, 2003
New York, New York

1 Allegheny also argues that it is unreasonable for Commerce to assign a 24.43 percent
margin to ALZ as adverse facts available when an analysis Allegheny performed on ALZ’s
proprietary data showed that ALZ’s margin of dumping was ‘‘in excess of 29 percent.’’ Pl.s’
Br. at 25. Commerce rejected the use of this information on the ground that it was impos-
sible to determine the accuracy of Allegheny’s calculations since the underlying documents
were no longer part of the record. See Commerce’s Memorandum regarding the Return or
Destruction of ALZ, N.V. (‘‘ALZ’’) Questionnaire Responses and (Dec. 19, 2000), Public R.
Doc. 36, at 4–5; Commerce’s Issues and Decisions Memorandum (Oct. 24, 2001), Public R.
Doc. 52, at 10–11. Since the Court has upheld Commerce’s decision to remove ALZ’s propri-
etary information from the record, there is nothing in the administrative record to support
Allegheny’s allegation that ALZ’s actual margin was ‘‘in excess of 29 percent.’’
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Slip Op. 03–127

CORUS STAAL BV, AND CORUS STEEL USA INC. PLAINTIFFS, v. UNITED
STATES DEPARTMENT OF COMMERCE DEFENDANTS, AND NATIONAL
STEEL CORP., BETHLEHEM STEEL CORP., AND UNITED STATES STEEL
CORP., DEFENDANT-INTERVENORS.

Before: RESTANI, Judge

Consolidated Court No. 02–00003

JUDGMENT

This case having come before the court for decision on the Remand
Determination, consistent with Slip Op. 03-101, entered on August
12, 2003,

IT IS HEREBY ORDERED that the Remand Determination is
sustained, as amended on September 2, 2003.

Jane A. Restani

Dated: New York, New York.
This 29th day of September, 2003.

�

Slip-Op. 03–128

BEFORE: GREGORY W. CARMAN, CHIEF JUDGE

HYNIX SEMICONDUCTOR, INC., HYNIX SEMICONDUCTOR AMERICA,
INC., PLAINTIFFS, v. THE UNITED STATES, DEFENDANT, AND MICRON
TECHNOLOGY, INC., DEFENDANT-INTERVENOR

Court No. 01–00988

[Plaintiffs’ Motion to Strike is denied.]

Dated: September 30, 2003

Willkie Farr & Gallagher (Daniel L. Porter, Carrie L. Owens), Washington, D.C., for
Plaintiffs.

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Commercial
Litigations Branch, Civil Division, United States Department of Justice; Jeanne E.
Davidson, Deputy Director, Commercial Litigation Branch, Civil Division, United
States Department of Justice; Ada E. Bosque, Trial Attorney, Commercial Litigation
Branch, Civil Division, United States Department of Justice; Patrick V. Gallagher, Jr.,
Senior Attorney, Office of Chief Counsel for Import Administration, United States De-
partment of Commerce, of Counsel, for Defendant.

Hale and Dorr LLP (Gilbert B. Kaplan, Michael D. Esch, Aimen Mir), Washington,
D.C., for Defendant-Intervenor.
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OPINION

CARMAN, Chief Judge: Pursuant to Rule 12(f) of this Court
and 19 U.S.C. § 1516a(b)(2) (2000), Plaintiffs move to strike three
sentences from documents submitted to the Court.1 One sentence
appears in the Final Results of Redetermination Pursuant to Court
Remand (‘‘Remand Results’’) and is a summary of Defendant-
Intervenor Micron Technology Inc.’s (‘‘Micron’’) arguments to the
U.S. Department of Commerce (‘‘Commerce’’); the other two sen-
tences are in the Reply of Defendant-Intervenor Micron Technology,
Inc. to Plaintiffs’ Comments on the Final Results of Redetermination
(‘‘Micron’s Conf. Reply Brief ’’). Plaintiffs argue that these sentences
refer to factual information that is not part of the administrative
record. (Pls.’ Mot. to Strike at 2.) For the reasons discussed below,
this Court denies Plaintiffs’ Motion to Strike and will treat the sen-
tences at issue solely as evidence of an argument presented by Mi-
cron to Commerce during the Redetermination proceedings and as
devices used for the limited purpose of advancing an argument pre-
sented by Micron to this Court.

DISCUSSION

As this Court stated in its disposition of a motion to strike filed by
Defendant earlier in this proceeding, motions to strike are generally
‘‘disfavored’’ or ‘‘extraordinary’’ remedies. See Hynix Semiconductor,
Inc. v. United States, No. 01–00988, 2002 Ct. Intl. Trade LEXIS 116,
at *3 (Ct. Int’l Trade Sept. 30, 2002); see also Beker Indus. v. United
States, 585 F. Supp. 663, 665 (Ct. Int’l Trade 1984). ‘‘There is no occa-
sion for a party to move to strike portions of an opponent’s brief (un-
less they be scandalous or defamatory) merely because he thinks
they contain material that is incorrect, inappropriate, or not a part
of the record. The proper method of raising those issues is by so ar-
guing, either in the brief or in a supplemental memorandum, but not
by filing a motion to strike.’’ Acciai Speciali Terni S.P.A. v. United
States, 120 F. Supp. 2d 1101, 1106 (Ct. Int’l Trade 2000) (quoting Dil-
lon v. United States, 229 Ct. Cl. 631, 636 (1981)). Nevertheless, this
Court has broad discretion in evaluating motions to strike and may
grant such a motion ‘‘where there has been a flagrant disregard of
the rules of court.’’ Jimlar Corp. v. United States, 647 F. Supp. 932,
934 (Ct. Int’l Trade 1986).

1 Plaintiffs’ Motion to Strike asks that two additional sentences appearing in Exhibit 3 of
the confidential version of Appendix to Defendant’s Response to Plaintiffs’ Comments to the
Remand Determination (‘‘Def.’s Conf. App.’’) be stricken. However, Defendant notes that Ex-
hibit 3 in the public version of its appendix is the correct document and a photocopying er-
ror resulted in the confidential version of its appendix containing an incorrect document.
The Defendant filed a corrected copy of the confidential version of its appendix on August
25, 2003. Thus, Plaintiffs’ request to strike the two sentences appearing in Exhibit 3, page
12 and Exhibit 3, page 12, footnote 16 is moot.
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The administrative record ‘‘for purposes of judicial review is based
upon information which was ‘before the relevant decision-maker’
and was presented and considered ‘at the time the decision was ren-
dered.’ ’’ Beker Indus. Corp. v. United States, 7 Ct. Int’l Trade 313,
315 (1984) (quoting S. REP. NO. 96–249, at 247 (1979)); see also 19
U.S.C. § 1516a(b)(2). This Court will not accept new information or
evidence to supplement the administrative record, unless excep-
tional circumstances demonstrate a need to do so. See, e.g., F. LLi De
Cecco Di Filippo Fara San Martino S.P.A. v. United States, 980 F.
Supp. 485, 487 (Ct. Int’l Trade 1997); Saha Thai Steel Pipe Co. v.
United States, 661 F. Supp. 1198, 1201–02 (Ct. Int’l Trade 1987).
However, ‘‘a party is ‘free to offer whatever legal arguments it
chooses.’ ’’ Koyo Seiko Co. v. United States, 955 F. Supp. 1532, 1544
(Ct. Int’l Trade 1993) (quoting Sachs Auto. Prods. Co. v. United
States, 17 Ct. Int’l Trade 740, 741 (1993)).

Plaintiffs ask the Court to strike the following three sentences: (1)
‘‘Micron argues that with the ever-increasing rates of technological
development in this industry, the average useful lives of semiconduc-
tor manufacturing equipment are decreasing, not increasing.’’ (Def.’s
Conf. App. Ex. 1 at 23); (2) ‘‘Indeed, with ever-increasing rates of
technological development in this industry, the average useful lives
of semiconductor manufacturing equipment are decreasing, not in-
creasing.’’ (Micron’s Conf. Reply Br. at 18); (3) ‘‘In fact, the U.S.
Semiconductor Industry Association considers the average useful
lives of semiconductor equipment to be 3 rather than 5 years.’’ (Id. at
18 n.33 (referencing Statement of Clifford Jernigan on behalf of
Semiconductor Indus. Assoc., Test. before the Subcomm.. on Over-
sight of the House Comm. on Ways and Means, Sept. 26, 2000, ‘‘The
Tax Code and the New Economy,’’ Printed Hearing No. 106–79, at 46,
U.S. Government Printing Office.).) Plaintiffs assert that the infor-
mation contained in these sentences refers to evidence not on the ad-
ministrative record. (Pls.’ Mot. to Strike at 5.) Plaintiffs contend that
it would be improper for the Court to consider these statements. (Id.)

Defendant and Micron note that Plaintiffs did not object at the ad-
ministrative level to the information they now seek to strike. (Def.’s
Resp. to Pls.’ Mot. to Strike at 2; Def.-Int.’s Opp’n to Pls.’ Mot. to
Strike at 6–7.) Defendant asserts that the Motion to Strike as per-
taining to the sentence contained in the Final Remand Determina-
tion is unnecessary because Commerce did not rely on Micron’s argu-
ment at the administrative level; thus the Court ‘‘may simply
disregard the sentence, which is not material to Commerce’s remand
determination.’’ (Def.’s Resp. to Pls.’ Mot. to Strike at 3.) Defendant
does not take a position regarding the sentences contained in Mi-
cron’s Reply Brief that Plaintiffs seek to strike. (Id.) Micron argues
that the motion to strike should be denied because Plaintiffs confuse
the record on remand with the original administrative record, and
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Plaintiffs have failed to establish that ‘‘there has been a ‘flagrant
disregard for the Rules of this Court.’ ’’ (Def.-Int.’s Opp’n to Pls.’ Mot.
to Strike at 3 (citation omitted).)

This Court finds that the sentences at issue summarize, state, and
are argument advanced by Micron. Specifically, the sentence con-
tained in the Remand Results is merely a summary of Micron’s argu-
ment presented to Commerce during the Redetermination proceed-
ings. The sentence is part of the administrative record insofar as it
captures what Micron argued before Commerce. The sentence in Mi-
cron’s Reply Brief simply states an argument, and the accompanying
footnote in Micron’s Reply Brief is a reference offered to support the
argument advanced by Micron to this Court. The Court notes that
Micron included a similarly-worded sentence with the identical cita-
tion in its brief in opposition to Plaintiffs’ motion for judgment on the
agency record. (See Br. of Def.-Int. Micron in Opp’n to Pls.’ R. 56.2
Mot. for J. on the Agency R. at 43 & n.86.) Plaintiffs have not asked
that the information be stricken with respect to its inclusion in Mi-
cron’s opposition brief. Rather, Plaintiffs addressed Micron’s argu-
ment and the support in Plaintiffs’ reply brief. (See Reply Br. of Pls.
at 22–23.)

CONCLUSION

This Court holds that Plaintiffs’ Motion to Strike is denied, and
this Court will consider the three sentences at issue for the limited
purpose of advancing an argument.

Gregory W. Carman
Chief Judge

Dated: September 30, 2003
New York, New York
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ABSTRACTED CLASSIFICATION DECISIONS

DECISION
NO./DATE

JUDGE PLAINTIFF COURT NO. ASSESSED HELD BASIS
PORT OF ENTRY &

MERCHANDISE

C03/45
9/24/03
Aquilino, J.

Ohka America, Inc. 94–2–00129 3707.90.30
8.5%

3707.10.00
3%

Agreed statement of
facts

Not stated
Chemical products

C03/46
9/24/03
Aquilino, J.

Ohka America, Inc. 95–3–00250 3707.90.30
8.5%

3707.10.00
3%

Agreed statement of
facts

Not stated
Chemical products
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