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OPINION

This opinion addresses the merits of a challenge brought by plain-
tiff Lincoln General Insurance Company (‘‘Lincoln’’) to the rescission
of Hongda Dehydrated Vegetable Company (‘‘Hongda’’), a manufac-
turer, producer or exporter (‘‘MPE’’) of the People’s Republic of China
(‘‘PRC’’), from an administrative review of Antidumping Duty Order:
Fresh Garlic From the People’s Republic of China, 59 Fed. Reg.
59209 (Nov. 16, 1994).1 The essential question on this review of an

1 ‘‘The clove with clout,’’ as the Miami News dubbed it, makes eminently more sense of
scents in the context of the order.
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administrative record is whether the rescission, by the Department
of Commerce, International Trade Administration (‘‘Commerce’’),
was lawful despite Lincoln’s urging that the administrative review
be continued in light of the allegation that Hongda had been victim-
ized by a massive import fraud scheme involving the identity theft
(pirating) of Hongda’s name and export number by certain unknown
named entities.

Previously, the Court concluded that jurisdiction over this matter
is proper pursuant to 19 U.S.C. §§ 1516a(a)(2)(A)(i)(I), (a)(2)(B)(iii),
and 28 U.S.C. § 1581(c). See Lincoln General Insurance Co. v.
United States, 28 CIT , Slip Op. 04–73, 341 F.Supp.2d 1265
(2004). At this stage, Lincoln moves for USCIT Rule 56.2 judgment
arguing that Commerce’s decision is unsupported by substantial evi-
dence and is not in accordance with law, and it seeks vacatur of the
rescission and remand for further proceedings. As was the case with
Hongda, the Court is not unsympathetic to Lincoln’s predicament;
however, it is constrained to deny the motion and enter judgment for
the defendant.

Background

Some familiarity with the underlying facts is presumed. See id.
When the opportunity presented itself, the petitioners requested an
administrative review of Hongda. See Antidumping or Countervail-
ing Duty Order, Finding, or Suspended Investigation; Opportunity to
Request Administrative Review, 67 Fed. Reg. 66612 (Nov. 1, 2002);
see also 19 C.F.R. § 351.213(b). They were the only interested party
to do so. Apparently, when it subsequently became clear that
Hongda’s new shipper review would likely2 result in application
against Hongda of the country-wide 376.67% antidumping duty rate
(which has been imposed on entries of fresh garlic from all MPEs of
the PRC since 1994), the petitioners immediately requested to with-
draw their request for administrative review of Hongda on April 28,
2003. Public Record Document (‘‘PR’’) 61. See Fresh Garlic from the
People’s Republic of China: Partial Rescission of Antidumping Duty
Administrative Review, 68 Fed. Reg. 46580, 46581 (Aug. 6, 2003).

About eleven weeks later, Lincoln and Hongda argued to Com-
merce that they had uncovered a ‘‘massive’’ garlic import fraud
scheme involving the identity theft of Hongda’s name and export
number, and that it was therefore in the public interest to continue
the administrative review in order to shed light on the scheme and
develop solutions for curtailing the fraudulent abuse of U.S. anti-
dumping law with respect to PRC MPEs and resurrect public confi-

2 See Fresh Garlic from the People’s Republic of China: Preliminary Results of Antidump-
ing Duty New Shipper Review, 68 Fed. Reg. 22676 (April 29, 2003).
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dence in the proper administration of PRC agricultural products.
See, e.g., PR 112, PR 114.

Considering the arguments for and against rescission of the ad-
ministrative review, Commerce observed as follows:

With respect to the petitioners’ withdrawal of their review re-
quest for Hongda, Golden Light, Good Fate, Phil-Sino, and Mai
Xuan, although the petitioners withdrew their review request
for these five companies after the 90-day deadline, the Depart-
ment’s regulations at 19 CFR 351.213(d)(1) permit an extension
of the deadline if ‘‘it is reasonable to do so.’’ We have not com-
mitted significant resources to date to the review of Hongda,
Golden Light, Good Fate, Phil-Sino, and Mai Xuan. Further-
more, the petitioners were the only party to request an admin-
istrative review of these companies.

We have received no submissions opposing the withdrawal of
the petitioners’ requests as they pertain to Golden Light, Good
Fate, Phil-Sino, and Mai Xuan. Although Hongda and several
importers expressed concerns pertaining to the rescission of the
administrative review of Hongda, the arguments they pre-
sented pertain to allegations involving fraud. The investigation
of alleged fraudulent activities is within the statutory purview
of the Bureau of Immigration and Customs Enforcement (ICE).
See 19 USC 1592. Thus, we will refer Hongda’s and the import-
ers’ allegations of inappropriate conduct to ICE.

For the above reasons, we determine that it is reasonable to
extend the deadline for withdrawal of the requests for review of
Hongda, Golden Light, Good Fate, Phil-Sino, and Mai Xuan,
and we are rescinding the review of the antidumping duty or-
der on fresh garlic from the PRC with respect to these compa-
nies.

68 Fed. Reg. at 46581.
For Hongda, the rescission meant continuation of the new shipper

review results. For Lincoln, the rescission implied surety liability of
unimagined proportions. This action followed, in which the petition-
ers joined as defendants-intervenor but without briefing or other-
wise participating.

Standard of Review

On an action such as this, the standard of review is to ascertain
whether there is substantial evidence on the administrative record
to support Commerce’s ‘‘determination, finding or conclusion’’ or
whether such is ‘‘otherwise not in accordance with law.’’ See 19
U.S.C. § 1516a(b)(1)(B)(i); 28 U.S.C. § 2640(b). Substantial evidence
means ‘‘such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.’’ Universal Camera Corp. v. NLRB,
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340 U.S. 474, 477, 71 S.Ct. 456, 459 (1951); Consolidated Edison Co.
of New York v. NLRB, 305 U.S. 197, 229, 59 S.Ct. 206, 217 (1938);
accord Matsushita Electric Industrial Co. v. United States, 750 F.2d
927, 933 (Fed. Cir. 1984). On that basis, the Court must avoid substi-
tuting judgment for that of Commerce, since the possibility of draw-
ing a different conclusion from the same record evidence is insuffi-
cient to show that the conclusion drawn by the agency is
unsupported by substantial record evidence. See Consolo v. Federal
Maritime Comm’n, 383 U.S. 607, 620, 86 S.Ct. 1018, 1026–27 (1966).

An allegation of abuse of administrative discretion must be consid-
ered in the context of the administrative record, in accordance with
the substantial evidence standard. See, e.g., Fujian Machinery and
Equipment Import & Export Corp. v. United States, 25 CIT
1150,1155–56, 178 F.Supp.2d 1305, 1313–14 (2001) (discussing over-
lap between arbitrary and capricious standard and substantial evi-
dence standard). More precisely, abuse of administrative discretion
would be ‘‘not otherwise in accordance with law’’ under 19 U.S.C.
§ 1516a(b)(1)(B)(i). Cf. Star Fruits S.N.C. v. United States, 393 F.3d
1277, 1281 (Fed. Cir. 2005) (‘‘[a]n abuse of discretion occurs where
the decision is based on an erroneous interpretation of the law, on
factual findings that are not supported by substantial evidence, or
represents an unreasonable judgment in weighing relevant factors’’)
(citation omitted; describing abuse in context of Administrative Pro-
cedure Act).

Discussion

As this matter and the related case of Huaiyang Hongda Dehy-
drated Vegetable Co. v. United States, 28 CIT , Slip. Op. 04–148
(2004) indicate, interested parties may find their respective interests
in completing an administrative review influenced by events or dis-
coveries arising during the course of a proceeding. When U.S. trade
law was amended from automatic to voluntary annual administra-
tive review in 1984, Congress stated that the purpose was ‘‘to limit
the number of reviews in cases in which there is little or no interest,
thus limiting the burden on petitioners and respondents, as well as
the administering authority.’’ H.R. Conf. Rep. No. 98–1156, 98th
Cong., 2nd Sess. at 181 (1984), reprinted in 1984 U.S.C.C.A.N. 5220,
5297. See also Ferro Union, Inc. v. United States, 23 CIT 178, 181, 44
F.Supp.2d 1310, 1315 (1999) (‘‘Commerce could rightly continue a re-
view in which there is an expressed interest’’). Permitting the subse-
quent withdrawal of a review request is premised on the recognition
that an interested party may not know whether it had been in its in-
terest to have requested an administrative review until the prior re-
view had been completed, which might occur long after an order’s
anniversary. In order to avoid waste of resources and also prevent
abuse of process through manipulation, Commerce’s position has
been that it is appropriate to retain discretion on whether to permit
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a party to withdraw its request for administrative review beyond 90
days of a review’s initiation.3 Thus, the current regulation continues
to state that once an administrative review is initiated, upon the re-
quest of the requesting party it ‘‘will’’ be rescinded within 90 days of
its initiation or thereafter at Commerce’s discretion. 19 C.F.R.
§ 351.213(d)(l). The reasonable exercise of the administering au-
thority’s discretion has been upheld in appropriate circumstances,
see, e.g., Cosco Home and Office Products v. United States, 28 CIT

, , 350 F.Supp.2d 1294, 1296–97 (2004) (affirming rescission
of review where the only party to timely request a review of two ex-
porters also withdrew its request), aff ’d Appeal No. 05–1230, 2005
WL 3161342 (Fed. Cir. Nov. 21, 2005) (unpublished mem.);
Yangcheng Baolong Biochemical Products Co., Ltd. v. United States,
337 F.3d 1332 (Fed. Cir. 2003) (affirming rescission of review where
exporter made no sales to U.S. during period of review), but its rea-
sonable exercise is motivated by reasoned argument, not mere re-
quest. See 19 C.F.R. § 351.213(d)(1) (‘‘[t]he Secretary may extend
this time limit if the Secretary decides that it is reasonable to do so’’)
(italics added). A party’s opposition to rescission must likewise per-
suade and not merely request if it is to be effective.

I

Here, Lincoln’s main contention is that Commerce denied it a ‘‘full
and fair opportunity to be heard’’ by applying a double standard to
its opposition to rescission versus the petitioners’ eleventh-hour
withdrawal request, especially since Commerce eviscerated the
original deadline for preliminary review of the remaining respon-
dents immediately after rescinding the administrative review with
respect to Hongda. Lincoln argues that it brought the illegitimate
Hongda imports to Commerce’s attention as soon as they were dis-
covered and that the timing of its appearance was irrelevant because
Commerce still would have refused to accord standing to Lincoln,
even if it had been possible to apprize Commerce of the import fraud

3 See Antidumping Duties; Counterveiling Duties; Final Rule, 62 Fed. Reg. 27296, 27317
(May 19, 1997):

[W]e believe that the Department must have the final say concerning rescissions of re-
views requested after 90 days in order to prevent abuse of the procedures for requesting
and withdrawing a review. For example, we are concerned with the situation in which a
party requests a review, the Department devotes considerable time and resources to the
review, and then the party withdraws its requests once it ascertains that the results of
the review are not likely to be in its favor. To discourage this behavior, the Department
must have the ability to deny withdrawals of requests for review, even in situations
where no party objects.

Therefore, in § 351.213(d)(1), we have retained the 90-day requirement. In addition
we have added a new sentence, taken from 19 CFR §§ 353.22(a)(5) and 355.22(a)(3), that
essentially provides that if a request for rescission is made after the expiration of the 90-
day deadline, the decision to rescind a review will be at the Secretary’s discretion.
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earlier in the proceeding. Thus, Lincoln argues, Commerce’s decision
to rescind was a foregone conclusion and precluded a full develop-
ment of the issues on the record. Since the administrative record is
incomplete, according to Lincoln, the appropriate remedy is to vacate
the rescission and allow Lincoln the opportunity to present its case
before Commerce free from the ‘‘stigma of illegitimacy.’’ P’s Br. at
7–10.

As a preliminary matter, the government contends that any harm
to Lincoln is contingent upon its principals’ refusal to pay proper as-
sessments of antidumping duties, and since refusal to pay is specula-
tive at this point, the matter is not ripe for review. Lincoln responds
that this matter concerns a challenge to the lawfulness of the deci-
sion to rescind administrative review under the circumstances pre-
sented, not to antidumping duty liability per se. See P’s Reply at 8.

The Court agrees with Lincoln that on a challenge such as this, 28
U.S.C. § 1581(a), is not the appropriate mechanism to contest a de-
cision to rescind an administrative review. When the Bureau of Cus-
toms and Border Protection (‘‘Customs’’) merely follows Commerce’s
instructions in assessing and collecting antidumping duties, it does
not, thereby, make an ‘‘antidumping decision’’ protestable pursuant
to 19 U.S.C. § 1514, which is a necessary precursor for jurisdiction
under 28 U.S.C. § 1581(a). Mitsubishi Electronics America., Inc. v.
United States, 44 F.3d 973, 977 (Fed. Cir. 1994). ‘‘Customs must en-
gage in some sort of decision-making process in order for there to be
a protestable decision.’’ U.S. Shoe Corp. v. United States, 114 F.3d
1564, 1569 (Fed. Cir. 1997). Similarly, the residual jurisdiction of
subsection 1581(i) would at best permit a challenge to the lawfulness
of Commerce’s liquidation instructions to Customs but not to the un-
derlying Commerce decision itself, see, e.g., Consolidated Bearings
Co. v. United States, 348 F.3d 997 (Fed. Cir. 2003), because it is clear
that the complaint implicates a ‘‘final determination’’ that may be
contested for purposes of subject matter jurisdiction, e.g., Yangcheng
Baolong, supra, 337 F.3d at 1333–34, and it is well-settled that sub-
section (i) jurisdiction may not be invoked when jurisdiction under
another subsection of section 1581 is or could have been available,
unless the remedy provided under that other subsection would be
manifestly inadequate. Miller & Co. v. United States, 824 F.2d 961,
963 (Fed. Cir.1987), cert. denied, 484 U.S. 1041, 108 S.Ct. 773 (1988).
Therefore, to the extent the government’s argument further chal-
lenges jurisdiction on ripeness grounds, the Court reaffirms that ju-
risdiction over this action is appropriate under section 1581(c),
which jurisdictional provision is not manifestly inadequate to Lin-
coln’s claims. See Slip Op. 04–73.

In the related case of Huaiyang Hongda, supra, the Court con-
cluded that Hongda’s late expression of interest in the review’s con-
tinuance had tipped the balance in Commerce’s decision to rescind,
and that it had not been an abuse of discretion for Commerce to con-
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clude that the allegation of import fraud involving the identity theft
of Hongda’s name and export number was an insufficient reason to
deny the petitioners’ request to withdraw their original administra-
tive review request, since identity theft would not have affected
Hongda’s participation in the review (or, for that matter, any Hongda
data obtained therefor, at least in theory). At oral argument on Lin-
coln’s motion, the Court understood Lincoln to argue only that it was
not until issuance of Slip Op. 04–73 that the question of its standing
before Commerce was settled, that in consequence of that opinion
the administrative decision to rescind was necessarily rendered un-
lawful, and that it is therefore appropriate to restore the status quo
ante by vacating the rescission and order reconsideration of Lincoln’s
claims. The argument thus advances the contention that the timing
of Lincoln’s entry into the proceeding was irrelevant because Com-
merce would have denied it standing regardless. As opposed to
Huaiyang Hongda, however, the record does not reflect whether the
timing of Lincoln’s appearance influenced Commerce’s decision, and
the published decision does not comment upon it. Furthermore, Lin-
coln’s arguments on standing notwithstanding, the record in fact
shows that Commerce allowed Lincoln to present its claims in dis-
cussions over the telephone, in person, and as filed in Lincoln’s sub-
sequent submissions which are part of the administrative record and
were not returned to Lincoln. See PR 94; PR 112; PR 114. Thus, the
government argues that there was no ‘‘stigma of illegitimacy’’ about
Lincoln before Commere, and that Commerce properly considered
Lincoln’s claims and properly observed that the investigation of an
allegation of fraudulent import activity is within the statutory pur-
view of Customs. Def ’s Br. at 12–13 (referencing id. & 68 Fed. Reg.
at 46581). See also 19 U.S.C. § 1592(b) (delegating to Customs the
task of initiating actions to recover unpaid duties and penalties aris-
ing from import fraud).

To be sure, as Lincoln argues, Commerce has the duty of conduct-
ing a full and fair inquiry into any matter with the potential to im-
pact the calculation of antidumping duties and the duty of develop-
ing a full and fair record thereof in accordance with 19 U.S.C.
§ 1675. See, e.g., Hyundai Electronics Industries Co., Ltd. v. United
States, 28 CIT , 342 F.Supp.2d 1141, 1152 (2004); NEC Corp v.
U.S. Dep’t of Commerce, 21 CIT 933, 978 F.Supp. 314 (1997). Cf. The
Torrington Corp. v. United States, 19 CIT 403, 410, 881 F.Supp. 622,
632 (1995) (‘‘once an importer . . . has indicated on [an anti-
reimbursement] certificate that it has not been reimbursed for anti-
dumping duties, it is unnecessary for the Department to conduct an
additional inquiry absent a sufficient allegation of customs fraud’’);
19 C.F.R. § 351.402(f) (regarding submission of anti-reimbursement
statements). Although those duties concern the agency’s proper re-
spect towards the substantive aspects of an antidumping proceeding,
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the focus of whether to allow rescission of an initiated administra-
tive review must likewise be a full and fair inquiry on the interest in
the proceeding.

Before Commerce, Lincoln argued that it and Hongda would be ag-
grieved by rescission, that import fraud was a problem in the context
of antidumping orders, and that Commerce had the duty to continue
the review in order to ‘‘learn more about these alleged schemes and
develop effective administrative techniques to counter such
schemes.’’ See 68 Fed. Reg. at 46581. These latter points concern
Commerce’s policy choices on the administration of antidumping law,
and it would be inappropriate for a court to substitute judgment for
that of Commerce on such matters. See Suramerica de Aleaciones
Laminadas. C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir. 1992)
(‘‘[o]ur duty is not to weigh the wisdom of, or to resolve any struggle
between, competing views of the public interest, but rather to re-
spect legitimate policy choices made by the agency in interpreting
and applying the statute’’) (citing Chevron U.S.A. Inc. v. National
Resources Defense Council Inc., 467 U.S. 837, 866, 104 S.Ct. 2778,
2793 (1984)). Further, while import fraud involving identity theft is
undoubtedly a serious concern, it is not clear the extent to which
identity theft would impact dumping margins or whether adminis-
trative review is an appropriate forum for rooting out such fraud.4

The purpose of an administrative or new shipper review of a particu-
lar MPE is to examine the MPE’s pricing behavior during the period
of review. A respondent’s own pricing data, not those of identity
thieves pursuing an import fraud scheme on the basis of the respon-
dent’s good name, are what forms the basis for determining the re-
spondent’s dumping margin. Fraudulent imports pursuant to an
identity theft scheme would falsely inflate the volume of entries pur-
portedly exported by the scheme’s victim, in theory, but any pricing
information on the fraudulent imports would normally be irrelevant
to the determination on the margin, unless the scheme caused a re-
spondent to alter its own pricing behavior in the U.S. market, which
Lincoln does not suggest Hongda suffered.

In its briefs, Lincoln implied that it was aggrieved, through Com-
merce’s decision, because the ‘‘schemes resulted in antidumping duty
liability being imposed on innocent parties, including Hongda and
Lincoln’’ and that ‘‘a continuation of the review allowing Hongda to
answer the questionnaire (albeit late), might have affected the dump-
ing margin by clearly indicating whether Hongda was entitled to a
lower margin for legitimate export/import transactions and identify-

4 As an aside, the government represents that the reality of import fraud has sparked
consideration of ways to strengthen certifications of factual information in these proceed-
ings. See, e.g., Certification of Factual Information to Import Administration Proceedings
During Antidumping and Counterveiling Duty Proceedings, 69 Fed. Reg. 56738 (Sep. 22,
2004) (notice of proposed rulemaking).
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ing the counterfeit transactions which would be subject to the 376.67
percent rate.’’ P’s Reply at 2, 8 (italics added). Assuming proper con-
sideration would have included confirmation of the extent of the al-
leged customs fraud, Lincoln therefore argues that Commerce there-
fore had the duty to continue the administrative review. See id. at 6.

This is putting the cart before the horse. It is not a reason to order
continuation of the administrative review: the impact upon the anti-
dumping margin of an allegation of import fraud pursuant to a
scheme of identity theft would only matter in the event of a final de-
termination upon the margin. At this point, there has been no such
determination, so the fraud question is irrelevant to the question of
the rate of antidumping duty. Yet, the accurate determination of the
margin would necessarily depend upon Hongda’s full participation at
the administrative review, as that would be critical to accuracy in
the determination as a whole. Hongda and Lincoln eventually repre-
sented to Commerce that Hongda wished to participate fully in the
review, but by the time they opposed the petitioners’ request to with-
draw their administrative review request, Hongda had not re-
sponded to Commerce’s questionnaire or submitted a timely request
for administrative review on its own. Granted, Hongda may have
been motivated by changed circumstances to take an interest in the
administrative review, as was its right, and Commerce at the time
might just as well have excused Hongda for the circumstances of its
non-responsiveness to that point, but because it was not unreason-
able for Commerce to decide to rescind administrative review of
Hongda in light of Hongda’s prior lack of interest in the proceeding
to that point, it was not for the Court to substitute judgment
thereon, as discussed in Huaiyang Hongda. See, e.g., Consolo, supra,
383 U.S. at 620.

Correlatively, whether Lincoln’s appearance was timely or not, its
request to continue the administrative review of Hongda necessarily
depended upon Commerce’s perspective of Hongda’s interest in the
review, and from that perspective Commerce deemed Lincoln’s alle-
gation of import fraud and Lincoln’s policy arguments no more com-
pelling to urge continuation of the administrative review than they
had been coming from Hongda. The Court is unable to fault such
reasoning. On the other hand, the rationale of justifying discontinu-
ance in the face of an expression of interest in its continuance on the
ground that Commerce has not committed many resources to an ad-
ministrative review is very thin reasoning indeed, even if it is consis-
tent with its position on 19 C.F.R. § 351.213(d)(1), see supra, note 3.
To maintain trust in the fair execution of law by this nation’s govern-
ment, Commerce must, of course, avoid even the appearance of bias
or impropriety, to say nothing of hypocrisy. Cf., e.g., NKF Engineer-
ing, Inc. v. United States, 805 F.2d 372 (Fed. Cir. 1986) (contracting
officer may disqualify a bidder because of an appearance of improper
conduct in order to preserve the integrity of the procurement sys-
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tem). Implicating what it considers apparent impropriety, Lincoln di-
rected attention to the fact that Commerce decided to rescind a mere
five days after sending a memorandum to ICE regarding the allega-
tion of fraud, and it argues that this circumstance supports the infer-
ence of a foregone conclusion.

The government’s speedy execution of duty is not an oft-heard
complaint. However, at oral argument the Court inquired further
into a memorandum on the record, dated June 24, 2003, which re-
flects that a Commerce analyst explained to counsel for Lincoln over
the telephone that with some exceptions Commerce usually grants
parties’ requests to withdraw requests for review even after the
regulatory 90-day period. During the conversation, counsel for Lin-
coln argued that the deadline for the preliminary review could be ex-
tended to afford Hongda the opportunity to respond to Commerce’s
questionnaire. The analyst’s response was to the effect that the
deadline for the preliminary results was a little over a month away
‘‘so extending Hongda’s deadline further for the original response
was not especially feasible, given the need for a supplemental ques-
tionnaire.’’ The officer then ‘‘acknowledged that an extension of the
due date for our preliminary results is possible but [Commerce] had
not yet made a decision in that regard.’’ PR 94. One interpretation of
this is that but for the imminent deadline for the preliminary deter-
mination, Commerce might have afforded Hongda the opportunity to
respond to the questionnaire/supplemental questionnaire; thus, at
oral argument the Court attempted to direct counsel’s attention to
whether Commerce was effectively sending an improper message
concerning the administration of the nation’s trade law. The govern-
ment’s response was to emphasize that enforcement of rules and
regulations promotes fairness, as recently affirmed in Cosco, supra.
See PAM, S.p.A v. United States, 29 CIT , , 395 F.Supp.2d
1337, 1344 (2005) (‘‘compliance with procedures . . . ‘creates cer-
tainty and predictability for all parties’ as to the process of adminis-
trative reviews’’) (quoting Cosco, 28 CIT at , 350 F.Supp.2d at
1302).

After considering the parties’ points, the Court is unable to state
conclusively that the record evinces impropriety in Commerce’s deci-
sion to immediately extend the preliminary deadline after rescinding
the review with respect to Hongda, or more broadly that there was
abuse of discretion on the administrative record with respect to the
decision to rescind the administrative review of Hongda. Commerce
considered the substance of the import fraud allegation and referred
it to the agency statutorily tasked with its investigation. Commerce’s
consideration was not inappropriate.
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II

In its reply brief, Lincoln raises the alternate argument that Com-
merce should have at least ‘‘delay[ed] rescission for a reasonable pe-
riod while the fraud charges are investigated’’ because

postponement of rescission [would have allowed] Commerce to
formulate accurate and fair liquidation instructions for Cus-
toms to allow the latter to correctly assess antidumping du-
ties. . . . [If] the administrative review of Hongda [is reopened],
Commerce (in conjunction with [ICE]) will have time to investi-
gate and distinguish counterfeit from legitimate shipments,
and ensure that legitimate shipments are assigned a proper
duty rate. At the very least, during the reopened proceedings
Commerce should identify which shipment[s] actually came
from Hongda and which did not.

P’s Reply at 6–7.
The Court does not interpret Lincoln’s argument as a plea for a

writ of mandamus, which would be available only when performance
by the agency has been refused and no meaningful alternative rem-
edy exists. See, e.g., Nakajima All Co., Ltd. v. United States, 12 CIT
585, 588, 691 F.Supp. 358, 361 (1988). The government considers
that liquidation continues to be enjoined during the pendency of this
matter, and while the question of whether Commerce has an obliga-
tion to distinguish between the legitimate and the illegitimate
Hongda imports on the liquidation instructions under the circum-
stances presented is doubtless important, the issue is unripe for re-
view.

Nonetheless, the obverse point remains. Once Customs has been
apprized of an allegation of import fraud, in this instance based on
identity theft, there are reasons why it would have the duty to iden-
tify and segregate legitimate and illegitimate Hongda merchandise
of its own accord, prior to liquidation and regardless of whether it
has been so instructed by Commerce. One is for the purpose of gath-
ering accurate import statistics, which must periodically be reported
to Congress by Commerce. See 13 U.S.C. § 301 (authorizing collec-
tion of all information necessary to further United States commerce
and requiring submission of periodic reports on import statistics to
Congress); 19 U.S.C. §§ 1484(a)(2)(C) (requiring Customs to insure
the accuracy and timeliness of import statistics); 1401(r) (defining
‘‘import activity summary statement’’ as the data or information
transmitted electronically to Customs that enables it, inter alia, to
‘‘collect accurate statistics and determine whether any other appli-
cable requirement of law . . . is met’’); 1484(f) (statistical enumera-
tion):

The Secretary, the Secretary of Commerce, and the United
States International Trade Commission shall establish from
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time to time for statistical purposes an enumeration of articles
in such detail as in their judgment may be necessary, compre-
hending all merchandise imported into the United States and
exported from the United States, and shall seek, in conjunction
with statistical programs for domestic production and pro-
grams for achieving international harmonization of trade sta-
tistics, to establish the comparability thereof with such enu-
meration of articles. All import entries and export declarations
shall include or have attached thereto an accurate statement
specifying, in terms of such detailed enumeration, the kinds
and quantities of all merchandise imported and exported and
the value of the total quantity of each kind of article.

See also Sprague Electric Co. v. United States, 84 Cust. Ct. 243, 488
F.Supp. 910 (1980) (remanding to the U.S. International Trade Com-
mission after discovery that official import statistics on which the
Commission had relied had been incorrect). Another is for the proper
monitoring and enforcement of quantitative restrictions in U.S.
trade agreement obligations. See, e.g., U.S. Cane Sugar Refiners’
Ass’n v. Block, 3 CIT 196, 544 F.Supp. 883 (1982), aff ’d, 69 C.C.P.A.
172, 683 F.2d 399 (1982); Mast Industries, Inc. v. Regan, 8 CIT 214,
596 F.Supp. 1567 (1984).

At a minimum, Lincoln’s allegation of import fraud from identity
theft calls into question all representations on the declarations per-
taining to the allegedly illegitimate Hongda garlic, which would in-
clude the proper identification of their country of origin. Their origin
being in doubt, it is difficult to see how Customs could fulfill its man-
date of border protection if it fails to distinguish between legitimate
and illegitimate Hongda entries at liquidation. Cf. United States v.
Pentax Corp., 23 CIT 668, 69 F.Supp.2d 1361 (1999) (finding country
of origin material, with ‘‘the potential to affect all of Customs’ core
decisions . . . [and] record-keeping’’). Since Hongda obtained its own
rate of duty, any commingling of legitimate and illegitimate Hongda
entries in Commerce’s liquidation instructions does not render it un-
necessary for Customs to distinguish between legitimate and illegiti-
mate Hongda entries at liquidation, whether or not the liquidation
instructions so state. In other words, regardless of the exactitude of
Commerce’s liquidation instructions, it would appear that legitimate
Hongda merchandise must be assessed the ‘‘Hongda’’ rate of anti-
dumping duty and illegitimate Hongda merchandise the country-
wide ‘‘all others’’ rate of antidumping duty, if any be appropriate,
apart from whatever other duties, fines and/or penalties would be
appropriate with respect to the allegedly illegitimate ‘‘Hongda’’ en-
tries of garlic.

Conclusion
For the foregoing reasons, judgment must enter in favor of the de-

fendant.
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SHAKEPROOF ASSEMBLY COMPONENTS DIVISION OF ILLINOIS TOOL
WORKS, INC., Plaintiff, v. UNITED STATES, Defendant, and HANG
ZHOU SPRING WASHER CO., LTD., Defendant-Intervenor.

Before: Richard W. Goldberg, Senior Judge
Court No. 05–0404

OPINION

[Commerce’s partial consent motion for voluntary remand granted.]

Dated: December 22, 2005

McDermott, Will & Emery, LLP (David John Levine) for Plaintiff Shakeproof Assem-
bly Components Division of Illinois Tool Works, Inc.

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director; Patricia M.
McCarthy, Deputy Director, Commercial Litigation Branch, Civil Division, U.S. De-
partment of Justice (David Samuel Silverbrand); Ada Bosque, Office of the Chief
Counsel, U.S. Department of Commerce, for Defendant United States.

White & Case, LLP (Adams Chi-Peng Lee and Emily Lawson) for Defendant-
Intervenor Hang Zhou Spring Washer Co., Ltd.

GOLDBERG, Senior Judge: This case is before the Court on a par-
tial consent motion for voluntary remand of the final results of an
administrative review of an antidumping duty order by the U.S. De-
partment of Commerce (‘‘Commerce’’).

I. BACKGROUND

In Certain Helical Spring Lock Washers from the People’s Republic
of China, 70 Fed. Reg. 28274 (Dep’t Commerce May 17, 2005) (final
determination) (the ‘‘Final Results’’), Commerce determined that
the weighted average dumping margin on sales of helical spring lock
washers (the ‘‘subject imports’’) to the United States by the Chi-
nese respondent, Hang Zhou Spring Washer Co., Ltd. (‘‘Defendant-
Intervenor’’), was 0.00 percent of the adjusted U.S. price for the
subject imports as determined by Commerce. Final Results at 28274.
This resulted in calculation of an antidumping duty rate of the same
percentage. Id.

To reach this conclusion, it was necessary for Commerce to value
the factors of production associated with the subject imports in order
to calculate their normal value.1 Id. at 28275; see also Defendant’s

1 Normal value is a critical variable in antidumping calculations. It is intended to repre-
sent the price at which subject imports are first sold in their home market (or, where neces-
sary, a comparable market). See 19 U.S.C. § 1677b(a)(1)(A)–(C) (1999). For antidumping in-
vestigations involving imports from non-market economies, like the People’s Republic of
China, Commerce may determine normal value by looking to the cumulated value of the
factors of production associated with the subject imports. Id. § 1677b(c)(1). Once calculated,
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Partial Consent Motion for a Voluntary Remand (‘‘Commerce’s
Mot.’’) at 1. One such factor of production under consideration by
Commerce was the value of so-called ‘‘plating services.’’ Id. Com-
merce performed the same plating services valuation in both the pre-
liminary results and the Final Results. Id.; see also Certain Helical
Spring Lock Washers from the People’s Republic of China, 69 Fed.
Reg. 64903, 64905 (Dep’t Commerce Nov. 9, 2004) (preliminary de-
termination); Defendant-Intervenor’s Opposition to Defendant’s Mo-
tion for Voluntary Remand (‘‘Def.-Int.’s Opp.’’) at 2. Although pro-
vided the opportunity to do so, the domestic petitioner, Shakeproof
Assembly Components Division of Illinois Tool Works, Inc. (‘‘Plain-
tiff’’), did not object to Commerce’s plating services valuation in its
comments on the preliminary results or case brief to the agency. Fi-
nal Results at 28275.2

Following publication of the Final Results, Plaintiff commenced
this action by filing a summons with the Court on June 16, 2005.
The next day, Plaintiff also timely filed with Commerce a request to
correct certain ‘‘ministerial errors’’ purportedly made in the calcula-
tion of the dumping margin for Defendant-Intervenor. See Complaint
dated July 15, 2005 (‘‘Compl.’’) ¶ 6. Specifically, Plaintiff alleged
that Commerce had valued the plating services factor of production
erroneously, leading to a flawed normal value calculation and thus
an incorrect dumping margin. Id. Plaintiff argued that, while Com-
merce had applied the correct plating price, it did so to the wrong
weight value (i.e., Commerce applied the price to each kilogram of
raw plating materials instead of each kilogram of lock washers). Id.
¶ 7. As proof of the mistake, Plaintiff noted that Commerce had ‘‘cor-
rectly applied’’ the plating price derived from the same source docu-
ment in the previous administrative review of the same antidumping
duty order. Id.

Commerce denied Plaintiff ’s request to correct the Final Results
on July 8, 2005, concluding that Plaintiff ’s allegations ‘‘pertain[ed]
to a methodological rather than ministerial issue’’ and were there-
fore not subject to correction using the ministerial error procedure.3

Id. ¶ 10 (quoting Mem. to Edward C. Yang from Wendy J. Frankel,
Re: Antidumping Duty Review of Certain Helical Spring Lock Wash-

the normal value of subject imports is compared with their export price (or, where neces-
sary, their constructed export price) to determine if the subject imports are being sold at
less than fair value (or dumped) in the United States. Id. § 1677b(a).

2 Rather, it was Defendant-Intervenor who raised several objections to Commerce’s calcu-
lation of normal value, which Plaintiff affirmatively defended as ‘‘in accordance with law
and substantially supported by evidence.’’ Final Results at 28275.

3 Exercised shortly after publication of a final determination, Commerce’s ministerial er-
ror procedure is intended to give parties the opportunity to bring to the agency’s attention
any ‘‘errors in addition, subtraction, or other arithmetic function, clerical errors resulting
from inaccurate copying, duplication, or the like, and any other type of unintentional error
which [Commerce] considers ministerial.’’ 19 U.S.C. § 1675(h) (1999).
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ers from the People’s Republic of China – Ministerial Error Allega-
tions in Final Results, dated July 8, 2005). Three days later, on July
11, 2005, ‘‘senior Commerce officials discussed with counsel for
[Plaintiff] . . . a course of action whereby, following the filing of a
complaint, Commerce would move this Court for a ‘voluntary re-
mand’ in order for Commerce to reconsider its decision.’’ Compl. ¶ 11.
Although described in Plaintiff ’s complaint, this ex parte communi-
cation was not documented on the administrative record. However,
two other conversations which took place on that same day were
made part of the record: a senior Commerce official was contacted
separately by staff members from the offices of Senator Herb Kohl
and Congresswoman Gwen Moore regarding Commerce’s ministerial
error determination. See Mem. to File from Susan Kuhbach, Acting
Assistant Secretary, Import Administration, Re: Phone Conversation
Regarding Ministerial Errors Memorandum, dated July 11, 2005.
Specifically, the Congressional staffers sought a delay in Commerce’s
ministerial error determination to permit Plaintiff additional time to
meet with the agency. Id. The Commerce official advised the Con-
gressional staffers that this determination had in fact already been
issued, and that the agency ‘‘did not view the issue as a ministerial
error; and that if there was a possible methodological error, the only
way for [Commerce] to consider it at this point would be if [Com-
merce] were sued.’’ Id.

Plaintiff filed its complaint four days later, on July 15, 2005. The
sole issue raised in the complaint concerned the allegedly erroneous
valuation of the plating services factor of production and Commerce’s
failure to correct it through the ministerial error procedure. Compl.
¶ 12. On October 13, 2005, Commerce filed a motion requesting vol-
untary remand of the Final Results. Commerce’s Mot. at 1. In its mo-
tion, Commerce did not admit error in the Final Results; rather,
Commerce requested remand to enable the agency to ‘‘examine the
methodologies available to value plating to discern which methodol-
ogy leads to the most accurate results and explain its choice of meth-
odology employed.’’ Id. at 2. In its motion, Commerce also indicated
that it would possibly seek additional information to augment its in-
quiry on this issue. Id. Plaintiff filed a brief supporting Commerce’s
request for voluntary remand on November 8, 2005. See Plaintiff ’s
Response in Support of Defendant’s Partial Consent Motion for Vol-
untary Remand (‘‘Pl.’s Resp.’’) at 1. Defendant-Intervenor filed its
brief in opposition on the same day. Def.-Int.’s Opp. at 1.

II. JURISDICTION AND JUSTICIABILITY

Pursuant to 28 U.S.C. § 1581(c), the Court has jurisdiction over
cases involving appeals of the final results of administrative reviews
performed by Commerce in the context of antidumping proceedings.
Before exercising this jurisdiction in a given case, however, the
Court is directed by statute to require the exhaustion of administra-
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tive remedies ‘‘where appropriate[.]’’ 28 U.S.C. § 2637(d) (1999).
Mindful of this prudential consideration, the Court believes that
there is a question as to whether Plaintiff ’s failure to contest the
valuation of plating services in response to Commerce’s preliminary
results should give rise to partial dismissal of this action for failure
to exhaust. Nonetheless, after careful consideration, the Court con-
cludes that dismissal is not warranted as to Plaintiff ’s claim of error
in the Final Results.

Exhaustion is required principally because ‘‘[a] reviewing court
usurps the agency’s function when it sets aside a determination
upon a ground not previously presented and deprives the agency of
an opportunity to consider the matter, make its ruling, and state the
reasons for its action.’’ Wieland Werke, AG v. United States, 13 CIT
561, 567, 718 F. Supp. 50, 55 (1989). As a result of these concerns,
the Court has generally declined to exercise jurisdiction over a claim
involving methodological objections raised to Commerce only during
the ministerial error procedure following a final determination. See,
e.g., Tianjin Mach. Imp. & Exp. Corp. v. United States, 28 CIT ,

, 353 F. Supp. 2d 1294, 1306–07 (2004), aff ’d, Appeal No.
05–1077 (Fed. Cir. Oct. 11, 2005); Peer Bearing Co. v. United States,
23 CIT 454, 457–60, 57 F. Supp. 2d 1200, 1204–06 (1999); Aramide
Maatschappij V.o.F. v. United States, 19 CIT 1094, 1097–98, 901 F.
Supp. 353, 357–58 (1995). Nevertheless, the Court has found it ap-
propriate to exercise jurisdiction under such facts where Commerce
itself has voiced support for the belated claim by requesting volun-
tary remand. See, e.g., Magnesium Corp. of Am. v. United States, 20
CIT 1092, 1104–05, 938 F. Supp. 885, 898 (1996), aff ’d, 166 F.3d
1364 (Fed. Cir. 1999); Ad Hoc Comm. of S. Cal. Producers of Gray
Portland Cement v. United States, 19 CIT 1398, 1403–04, 914 F.
Supp. 535, 541–42 (1995); Sugiyama Chain Co. v. United States, 16
CIT 526, 533–35, 797 F. Supp. 989, 996–97 (1992).

Although the Court’s rationale for this past exercise of jurisdiction
has not been fully articulated, the Court has noted in other contexts
that it ‘‘may exercise its discretion to prevent knowingly affirming a
determination with errors.’’ Torrington Co. v. United States, 21 CIT
1079, 1082 (1997). Likewise, where Commerce raises serious con-
cerns about the accuracy of a determination through a request for
voluntary remand, the Court may exercise its discretion with regard
to the exhaustion of administrative remedies in order to subject to
review a potentially erroneous administrative determination. Cf.
Civil Aeronautics Board v. Delta Air Lines, Inc., 367 U.S. 316, 321
(1961) (in weighing reconsideration request, noting significance of
‘‘the public interest in reaching what, ultimately, appears to be the
right result’’). The desire to achieve accuracy in an administrative
determination seriously questioned by Commerce before the Court,
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combined to a lesser extent with the fact that recourse to the minis-
terial error procedure does provide Commerce with at least some op-
portunity to consider and rule on an objection at the administrative
level, supports the Court’s exercise of jurisdiction over a substantive
claim raised only as ministerial error. See Consol. Bearings Co. v.
United States, 348 F.3d 997, 1003 (Fed. Cir. 2003) (noting Court’s
‘‘discretion to identify circumstances where exhaustion of adminis-
trative remedies does not apply’’).

In light of the foregoing, the Court concludes that it would be inap-
propriate to require strict exhaustion of administrative remedies to
Plaintiff ’s claim of error in the Final Results. As discussed in detail
infra at Part IV.A–B, the Court has determined that Commerce’s re-
quest for voluntary remand is based on a substantial and legitimate
concern about a certain aspect of the Final Results. Commerce’s con-
cern is sufficiently serious to call into question the accuracy of this
determination. In order to correct the very real possibility of an inac-
curacy in the Final Results, and in light of Plaintiff ’s recourse to at
least the ministerial error procedure, the Court in its sound discre-
tion chooses to exercise jurisdiction over Plaintiff ’s claim and con-
sider Commerce’s corresponding request for voluntary remand.

III. STANDARD OF REVIEW

Turning to its review of the merits of that request, the Court notes
that, ‘‘[d]ue to the tripartite nature of a case like this, remand is not
the automatic result of government acquiescence therein.’’ Brother
Indus., Ltd. v. United States, 15 CIT 332, 344, 771 F. Supp. 374, 386
(1991). Rather, in SKF USA Inc. v. United States, 254 F.3d 1022
(Fed. Cir. 2001), the U.S. Court of Appeals for the Federal Circuit
(the ‘‘Federal Circuit’’) discussed the appropriate standard of re-
view to apply to an agency’s motion for voluntary remand of an ad-
ministrative determination.4 There, the Federal Circuit distin-

4 Defendant-Intervenor contends that SKF is not applicable to this case, Def.-Int.’s Br. at
6, because, unlike SKF, Commerce’s ‘‘remand request is not being made so it may confer a
benefit on the parties paying duties.’’ Id. at 5. In the Court’s view, this factual distinction
does not preclude reference to SKF for the appropriate standard of review. The SKF court
described general legal principles concerning the obligations of a court charged with review-
ing agency actions and evaluating agency litigation positions. There is no indication that
the SKF court intended for these review standards to vary based on the specific factual dis-
tinction noted by Defendant-Intervenor, see Corus Staal BV v. United States, 27 CIT ,

, 259 F. Supp. 2d 1253, 1257 (2003) (questioning equal treatment of remands benefit-
ing petitioners and respondents but nonetheless applying SKF standard of review frame-
work), aff ’d, 395 F.3d 1343 (Fed. Cir. 2005), nor does this Court believe that such variance
is warranted.
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guished among the various types of voluntary remand situations
which could arise. See SKF, 254 F.3d at 1027–30. Where, as here,5

the situation entails ‘‘no intervening events’’6 but the agency none-
theless requests ‘‘a remand (without confessing error) in order to re-
consider its previous position[,]’’ the Federal Circuit indicated that a
‘‘reviewing court has discretion over whether to remand.’’ Id. at 1029.
The SKF court further noted that remand is generally appropriate
‘‘if the agency’s concern is substantial and legitimate[,]’’ but may be
refused ‘‘if the agency’s request is frivolous or in bad faith.’’ Id.

IV. DISCUSSION

Defendant-Intervenor objects to Commerce’s request for voluntary
remand on a number of grounds. Initially, Defendant-Intervenor ar-
gues that Commerce has not articulated a substantial and legitimate
basis for remand in accordance with the SKF standard. Def.-Int.’s
Br. at 6. Because Commerce ‘‘has not specifically apprised the Court
of [sic] whether the reason for remand is an error or change in meth-
odology[,]’’ Defendant-Intervenor contends that Commerce has pro-
vided insufficient justification for voluntary remand. Id. Defendant-
Intervenor next argues that the need for finality in administrative
proceedings militates against voluntary remand here. Id. at 7.
Defendant-Intervenor notes that the statute and regulations govern-
ing antidumping proceedings already provided Plaintiff with ample
opportunity to raise its objections to the plating services valuation.
Id. at 7–8. Defendant-Intervenor argues that voluntary remand
would unfairly allow Plaintiff ‘‘a second bite of the apple’’ purely be-
cause Plaintiff was able to marshal enough domestic political pres-
sure to force Commerce to reconsider an otherwise final result. Id. at
8. Lastly, Defendant-Intervenor contests the scope of Commerce’s re-
mand request. Id. at 9. Defendant-Intervenor contends that Com-
merce’s stated intention to potentially reopen the record in connec-
tion with the requested remand is unwarranted, as Commerce
collected sufficient information on plating services from both parties
during the course of the proceedings below. Id.

After careful consideration of Defendant-Intervenor’s objections,
particularly in light of the documented post-determination political
maneuvering which took place in this case, the Court nonetheless

5 Plaintiff contends that ‘‘Commerce acknowledges that it erred[,]’’ Pl.’s Resp. at 1, which,
if true, would require the Court to apply a somewhat different standard of review to the vol-
untary remand request under the SKF framework. However, the Court can find no support
for Plaintiff ’s assertion in Commerce’s remand request. Rather, in the Court’s view, Com-
merce made clear its ‘‘wish[ ] to reconsider its position ‘without confessing error.’ ’’ Com-
merce’s Mot. at 2 (quoting SKF, 254 F.3d at 1029).

6 Examples of intervening events include ‘‘a new legal decision or the passage of new leg-
islation.’’ SKF, 254 F.3d at 1028.
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decides for the reasons set forth below to grant the voluntary re-
mand requested by Commerce.

A. The Need for Commerce to Explain an Apparent Depar-
ture from Past Practice Is a Compelling Concern Weighing
in Favor of Voluntary Remand

First, Commerce has provided a compelling justification for its re-
mand request. In support of its motion, Commerce explained that
the Final Results were based in part on a methodology which dif-
fered from one previously used in a substantially similar antidump-
ing proceeding. Commerce’s Mot. at 1–2. Commerce applied this
methodology without justifying this seemingly disparate treatment,
id., apparently because an oversight prevented the agency from rec-
ognizing the availability of alternative methodologies. Pl.’s Br. at 1;
Compl. ¶ 8.7 It is an established principle of administrative law that
an agency has a ‘‘duty to explain its departure from prior norms.’’
Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412
U.S. 800, 808 (1973). Seeking consistency in antidumping proceed-
ings, the Court has repeatedly applied this principle to determina-
tions made by Commerce. See, e.g., Allied Tube & Conduit Corp. v.
United States, 29 CIT , , 374 F. Supp. 2d 1257, 1262 (2005)
(noting that ‘‘Commerce must explain why it chose to change its
methodology and demonstrate that such change is in accordance
with law and supported by substantial evidence’’); Hussey Copper,
Ltd. v. United States, 17 CIT 993, 998, 834 F. Supp. 413, 419 (1993)
(remanding because Commerce ‘‘failed to adequately articulate the
reasons for its departure from its normal practice’’).

Viewed in this light, the justification for Commerce’s motion for
voluntary remand is persuasive. Commerce (with Plaintiff ’s support)
has sufficiently demonstrated to the Court that it likely did depart
from a former methodology in the Final Results without explana-
tion.8 If properly challenged on the merits, this type of agency action
would likely provoke a court-ordered remand – i.e., the Court would
require Commerce to ‘‘reconsider its previous position.’’9 SKF, 254

7 The Court may consider the supporting justifications for voluntary remand provided by
non-moving parties, in addition to those provided by the agency requesting remand. Corus
Staal, 27 CIT at , 259 F. Supp. 2d at 1257.

8 Compare Ninth Review Preliminary Results Calculation Memorandum for Hangzhou,
dated Oct. 31, 2003, at 3 (‘‘We multiplied this per kilogram surrogate value by the weight of
the lock washer unit to value the plating process per unit.’’); Certain Helical Spring Lock
Washers from the People’s Republic of China, 69 Fed. Reg. 12119, 12121 (Dep’t Commerce
Mar. 15, 2004) (final determination) (adopting calculation memorandum methodology); with
Final Results at 28275 (adopting different calculation of same surrogate value without ex-
planation).

9 The Court does not mean to imply that any agency action which might provoke the
Court to remand a final determination is per se a compelling or persuasive justification for
voluntary remand. This is necessarily a case-by-case analysis.
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F.3d at 1029. It is immaterial that Commerce has not specifically in-
dicated ‘‘whether the reason for [the requested] remand is an error
or change in methodology.’’ Def.-Int.’s Br. at 6. Rather, the need for
an agency to adequately address a seeming departure from past
practice – irrespective of the cause of such departure – is itself a sig-
nificant concern weighing in favor of voluntary remand.10 Cf. Ugine-
Savoie Imphy v. United States, 24 CIT 1246, 1252, 121 F. Supp. 2d
684, 690 (2000) (in preliminary injunction context, noting that ‘‘pub-
lic interest is served by ensuring that [Commerce] complies with the
law, and interprets and applies [the] international trade statutes
uniformly and fairly’’) (quotation marks omitted).

B. Finality Concerns Do Not Outweigh the Otherwise Sub-
stantial and Legitimate Basis for Voluntary Remand in
this Case

Second, the need for finality – although an important consider-
ation – does not outweigh the justification for voluntary remand pre-
sented by Commerce in this case. ‘‘[C]oncerns for finality do exist[,]’’
Corus Staal, 27 CIT at , 259 F. Supp. 2d at 1257, and are prop-
erly weighed against an agency’s proffered rationale for voluntary
remand in order to determine if this rationale is in fact ‘‘substantial
and legitimate[.]’’ SKF, 254 F.3d at 1029. As Defendant-Intervenor
rightly notes, serious finality concerns in a given case could call into
question the legitimacy of an agency’s remand request and poten-
tially give rise to an inference of bad faith. However, such serious
concerns do not exist here.

As an initial matter, final determinations by Commerce in the an-
tidumping arena are, for better or for worse, subject to routine ap-
peal to this Court. This is true despite the various opportunities to
reach consensus on the administrative level, despite the delay en-
gendered by such appeal, and despite the relative difficulty of likely
‘‘having to deal with two different [agency] determinations (i.e., the
original final results and the remand results).’’ Def.-Int.’s Br. at 7.
Notwithstanding Defendant-Intervenor’s arguments to the contrary,
this case is fairly typical of such an appeal: Plaintiff timely filed an
action alleging non-frivolous objections to Commerce’s determination
which were previously raised in some form at the administrative
level. Had Defendant-Intervenor been particularly unhappy with the
Final Results, there can be no reasonable doubt that it too would
have followed this course of conduct. See Hangzhou Spring Washer
Co., Ltd. v. United States, 29 CIT , 387 F. Supp. 2d 1236 (2005)

10 Further, it is customary on initial remand to permit an agency the choice between bet-
ter explaining its departure and modifying its determination to achieve conformity with
past practice. The Court can conceive of no reason why this discretion should be limited ex
ante simply because the agency, rather than a reviewing court, first identifies a potential
problem in an administrative determination.
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(remanding determination to agency for review of certain valuations
to which importer objected). In short, the procedural posture of this
case does not present any unusually serious finality concerns.

However, this case is somewhat exceptional with respect to the
documented political machinations which preceded Commerce’s re-
quest to reconsider an otherwise final determination. As the Court
has previously observed in the voluntary remand context:

[E]xperience has shown that the agency can be put in the un-
fortunate position of being requested by powerful domestic in-
terests and Congress persons to alter positions to favor the do-
mestic party. The agency should be protected from such post-
determination maneuvering as much as is possible, in order to
avoid charges of bad faith decision-making and needless litiga-
tion.

Corus Staal, 27 CIT at n.4, 259 F. Supp. 2d at 1257 n.4. To pro-
tect the finality of agency decisions in cases involving post-
determination political maneuvering, the Court exercises caution be-
fore accepting as legitimate proffered justifications for voluntary
remand.

Here, the record evidence demonstrates a certain degree of politi-
cal interest in the Final Results; however, upon careful examination,
the Court concludes that this is not a case where such interest ap-
pears to have completely driven the agency’s remand request. Com-
merce was given an opportunity to consider Plaintiff ’s objections in
the administrative setting through the ministerial error procedure,
where the agency concluded that it would be inappropriate to ad-
dress Plaintiff ’s concerns. In the Court’s view, this conclusion re-
flects a certain integrity in the agency’s decision-making process. If
Commerce had been truly captured by the domestic industry’s lobby,
as intimated by Defendant-Intervenor, it was within the agency’s
power to mischaracterize Plaintiff ’s objections as ministerial errors
(at least a colorable argument under these facts) and seek leave from
the Court to redress them at the administrative level. But Com-
merce did not do that. Instead, Commerce issued a decision contrary
to Plaintiff. Commerce was then contacted by domestic political in-
terests; but, even here, the subject of those conversations belies an
immediate inference of political pressure to request remand. The
memorandum summarizing these telephone calls indicates that Con-
gressional staffers contacted Commerce in order to influence the
timing of the agency’s ministerial error determination, only to learn
that this determination had already been issued. The memorandum
does not mention discussion of a potential voluntary remand request
by Commerce or any other possible agency litigation position in the
event of appeal to this Court. As such, there is no direct evidence
that Commerce was improperly pressured to reopen the Final Re-
sults through voluntary remand.
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Of course, it is possible that other, off the record conversations
took place between Commerce and political interests on the topic of
voluntary remand. ‘‘The [C]ourt is sensitive to the problems parties
face in gathering specific proof of unlawful political suasion. Such
evidence, after all, is seldom highlighted on dog-earred [sic] pages of
the administrative record.’’ Saha Thai Steel Pipe Co. v. United
States, 11 CIT 257, 260, 661 F. Supp. 1198, 1202 (1987). Nonetheless,
there exists a ‘‘presumption of governmental good faith’’ in adminis-
trative proceedings. United States v. Roses, Inc., 706 F.2d 1563, 1566
(Fed. Cir. 1983). The Court will not abandon this presumption ab-
sent a strong evidentiary showing, sometimes characterized as ‘‘well-
nigh irrefragable proof ’’ of bad faith. Kalvar Corp. v. United States,
543 F.2d 1298, 1301–02 (Ct. Cl. 1976).11 Here, while there is evi-
dence that one ex parte conversation took place off the record,12 this
alone is not ‘‘tantamount to [the] showing of malice or conspiracy’’
against Defendant-Intervenor that would be necessary to rebut the
presumption of governmental good faith. Id., 543 F.2d at 1302.

At best, Defendant-Intervenor has demonstrated the mere possi-
bility that Commerce may have been improperly motivated to seek
voluntary remand of an otherwise final agency determination.
Against this possibility, the Court must weigh the justification for
voluntary remand advanced by Commerce. As previously noted, the
Court finds this justification compelling and, despite the ambiguous
finality concerns raised by Defendant-Intervenor, concludes that this
is a sufficiently substantial and legitimate basis for remand. Accord-
ingly, the Court exercises its discretion to grant the remand request.

C. The Scope of Commerce’s Remand Request is Appropriate

Finally, the Court must consider whether the scope of Commerce’s
remand request is appropriate in light of the agency’s stated inten-
tion to potentially reopen the administrative record in connection
with its review. Defendant-Intervenor is correct that Commerce so-
licited and collected from both parties valuation information on plat-
ing services during the course of the proceedings below. Neverthe-
less, this prior data collection does not preclude Commerce from
seeking additional information on remand. The alternative, previ-
ously overlooked methodology for valuing plating services may very

11 ‘‘This is a decision of a predecessor court binding on [the Federal Circuit].’’ Roses, Inc.,
706 F.2d at 1566.

12 It is not entirely clear to the Court that the communication which took place between
Commerce and Plaintiff after issuance of the Final Results and Commerce’s ministerial er-
ror decision was strictly required to be memorialized and placed on the record. See 19
U.S.C. § 1677f(a)(3) (1999) (requiring Commerce to maintain records of ex parte communi-
cations which provide the agency with ‘‘factual information in connection with a proceed-
ing’’). The Court need not reach this question here. For purposes of the analysis of govern-
mental good faith, it is enough to note that Commerce found it appropriate to place on the
record other conversations which took place on the same day.
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well require information that Commerce unwittingly failed to collect
for purposes of the Final Results. Further, the Federal Circuit has
disfavored limited remands which restrict Commerce’s ability to col-
lect and fully analyze data on a contested issue. Am. Silicon Techs. v.
United States, 334 F.3d 1033, 1038–39 (Fed. Cir. 2003). ‘‘By sharply
limiting Commerce’s inquiry,’’ the Court is concerned that, in this
case, it may ‘‘actually prevent[ ] Commerce from undertaking a fully
balanced examination[.]’’ Id. at 1039. Consequently, the Court con-
cludes that the scope of Commerce’s remand request, to include the
ability to reopen the administrative record as to the single contested
issue of plating services valuation, is appropriate.

V. CONCLUSION

For the foregoing reasons, Commerce’s partial consent motion for
voluntary remand is granted and a separate order will be issued ac-
cordingly. Although granting the agency’s motion, the Court remains
troubled by what may be fairly characterized as the appearance (if
not existence) of improper political influence on an administrative
determination. The Court will be watchful that Commerce’s decision
on remand is in fact supported by substantial evidence and in accor-
dance with law.
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Restani, Chief Judge: Mukand International, Ltd. (‘‘Mukand’’)
brings this action to request a writ of mandamus to compel the Bu-
reau of Customs and Border Protection (‘‘Customs’’) to refund all an-
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tidumping duties collected on Mukand’s entries of stainless steel bar
(‘‘SSB’’) produced in the United Arab Emirates (‘‘UAE’’) using stain-
less steel wire rod (‘‘SSWR’’) from India. Mukand asserts that the
improperly liquidated entries were entered into the United States
between June 5, 2000, and January 8, 2002. Defendant seeks to dis-
miss this action pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(5).

BACKGROUND

On February 21, 1995, the Department of Commerce (‘‘Com-
merce’’) issued an antidumping order upon SSB from India. Anti-
dumping Duty Orders: Stainless Steel Bar from Brazil, India and
Japan, 60 Fed. Reg. 9661 (Dep’t Commerce Feb. 21, 1995) [hereinaf-
ter SSB Order]. In the SSB Order, Commerce imposed an antidump-
ing duty rate of 21.02% on Mukand’s entries of SSB from India using
adverse facts available. Id. Beginning in June of 2000, Mukand be-
gan importing SSB produced in the UAE using SSWR from India.
On March 22, 2005, Commerce clarified that entries of SSB pro-
duced in the UAE using SSWR from India are not subject to the SSB
Order, but not before Customs liquidated Mukand’s entries of SSB
from UAE during the period of review from February 1, 2000
through January 31, 2001 (‘‘POR 2000–2001’’) and the period of re-
view from February 1, 2001 through January 31, 2002 (‘‘POR 2001–
2002’’).

On February 14, 2001, Commerce notified interested parties of the
opportunity to request an administrative review of the SSB Order
for the POR 2000–2001. Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity to Request Admin.
Review, 66 Fed. Reg. 10,269 (Dep’t Commerce Feb. 14, 2001). On
March 22, 2001, Commerce initiated an antidumping duty adminis-
trative review, but no interested party requested a review related to
Mukand’s imports of SSB. Initiation of Antidumping & Countervail-
ing Duty Admin. Reviews & Requests for Revocations in Part, 66 Fed.
Reg. 16,037 (Dep’t Commerce Mar. 22, 2001). Accordingly, on May
18, 2002, Commerce issued instructions to Customs to liquidate
Mukand’s entries of SSB for the POR 2000–2001.1 Def’s Mot. to Dis-
miss 3. On July 11, 2002, Commerce published the final results of its
administrative review on SSB from India for the POR 2000–2001.
Stainless Steel Bar from India; Final Results of Antidumping
Admin. Review, 67 Fed. Reg. 45,956 (Dep’t Commerce July 11, 2002)
[hereinafter 2000–2001 Admin. Review Final Results].

On February 1, 2002, Commerce notified interested parties of the
opportunity to request an administrative review of the SSB Order
for the POR 2001–2002. Antidumping or Countervailing Duty Order,

1 Mukand asserts that Customs liquidated the entries of Mukand SSB from UAE for the
POR 2000–2001 on February 27, 2004. Complaint 7.
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Finding, or Suspended Investigation; Opportunity to Request Admin.
Review, 67 Fed. Reg. 4945 (Dep’t Commerce Feb. 1, 2002). On March
7, 2002, Commerce initiated an antidumping duty administrative re-
view at the request of interested parties, including Mukand. Prelimi-
nary Results of Antidumping Duty Admin. Review & Partial Rescis-
sion of Admin. Review, 67 Fed. Reg. 10,377 (Dep’t Commerce Mar. 7,
2002). Commerce issued antidumping duty questionnaires to the in-
terested parties on May 22, 2002, but Mukand submitted an un-
timely response, and Commerce refused to consider it.2

On September 10, 2002, Mukand submitted a scope ruling request
to Commerce seeking clarification as to whether its entries of SSB
produced in the UAE using SSWR from India were subject to the
SSB Order. On October 28, 2002, Commerce acknowledged receipt of
the scope ruling request, but determined that the request was in-
complete and required Mukand to provide additional information.3

Following subsequent Mukand submissions and Commerce rejec-
tions, Mukand filed its fourth and final scope ruling request on May
14, 2003, which Commerce accepted as a completed request.4

Simultaneously, Commerce conducted its administrative review
for the POR 2001–2002. On March, 7, 2003, Commerce imposed a
preliminary antidumping duty rate of 21.02% on Mukand’s entries of
SSB for the POR 2001–2002, using adverse facts available. Notice of
Preliminary Results of Antidumping Duty Admin. Review: Stainless
Steel Bar from India, 68 Fed. Reg. 11,058 (Dep’t Commerce March 7,
2003). Mukand submitted a brief and rebuttal challenging Com-
merce’s determination on the ground that data from Customs only
pertained to SSB from the UAE produced by Mukand’s affiliate,
United Bright Steels, Ltd., not SSB produced by Mukand in India.
On August 11, 2003, Commerce published the final results of its ad-
ministrative review on SSB from India for the POR 2001–2002.
Stainless Steel Bar from India; Final Results of Antidumping

2 On May 22, 2002, Commerce issued an antidumping duty questionnaire to Mukand
with a response deadline of June 28, 2002. Without requesting an extension, Mukand re-
sponded on August 2, 2002, stating that it made no SSB shipments to the United States
during the POR. Commerce determined that it would not consider Mukand’s late response.
It noted, however, that shipment data furnished by Customs indicated that Mukand made
SSB shipments to the United States during the POR.

3 In its response to Mukand, Commerce stated that it was uncertain as to whether
Mukand was requesting a scope ruling with respect to the SSB Order or with respect to the
antidumping order upon SSWR from India. See Antidumping Duty Order: Certain Stainless
Steel Wire Rods from India, 58 Fed. Reg. 63,335 (Dep’t Commerce Dec. 1, 1993) [hereinafter
SSWR Order]. Mukand submitted additional scope ruling requests on November 25, 2002,
and April 30, 2003. By letters dated January 10, 2003, and May 14, 2003, Commerce re-
jected each request on the ground that the requests were incomplete.

4 Following Mukand’s May 14, 2003 submission, Commerce did not respond with a re-
quest for additional information. In its motion to dismiss, the government concedes that
Commerce accepted this request as a completed request for a scope ruling. See Def’s Mot. to
Dismiss 2.
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Admin. Review, 68 Fed. Reg. 47,543 (Dep’t Commerce Aug. 11, 2003)
[hereinafter 2001–2002 Admin. Review Final Results]. Commerce af-
firmed its use of the adverse facts available rate for Mukand based
on its untimely response and did not address Mukand’s scope argu-
ment. Id. On October 17, 2003, Commerce directed Customs to lift
suspension and liquidate these entries. On November 14, 2003, Cus-
toms liquidated Mukand’s entries of SSB. Mukand filed protests
against Customs’ liquidation of the entries, and Customs denied the
protests.

On January 19, 2005, Mukand filed a complaint against Com-
merce seeking a writ of mandamus to compel Commerce to issue a
scope determination, suspend any further liquidation, and refund all
antidumping duties on Mukand’s imports of SSB from UAE.
Mukand also supplemented its outstanding application for a scope
ruling by letter dated February 22, 2005. On March 25, 2005, Com-
merce formally initiated a scope inquiry and issued a preliminary
scope ruling determining that Mukand’s entries of SSB from UAE
were outside the scope of the antidumping order. Initiation of Scope
Inquiry & Preliminary Scope Ruling Memorandum (Dep’t Commerce
Mar. 25, 2005). On May 23, 2005, Commerce issued a final scope rul-
ing determining that SSB produced in the UAE using SSWR from
India is not subject to the SSB Order. Final Scope Ruling, Anti-
dumping Duty Orders on Stainless Steel Bar from India & Stainless
Steel Wire Rod from India, (Dep’t Commerce May 23, 2005) [herein-
after Final Scope Ruling].

DISCUSSION

At present, Mukand seeks a refund of antidumping duties paid on
imports of SSB from UAE that Commerce determined to be outside
the scope of the SSB Order.5 Mukand’s complaint asserts that Com-
merce failed to follow its scope determination procedures, which
caused the improper liquidation of Mukand’s entries. Mukand ar-
gues that Commerce accepted its request for a scope ruling on May
13, 2003, after which it was required, ‘‘[w]ithin 45 days of the date of
receipt of an application for a scope ruling,’’ to issue a final ruling or
initiate a scope inquiry. 19 C.F.R. § 351.225(c)(2). If Commerce had
initiated an inquiry, Mukand argues that it would have been re-
quired to instruct Customs to continue the then ongoing suspension
of liquidation for its entries pending a scope ruling. See 19 C.F.R
§ 351.225(l)(1) (When Commerce ‘‘conducts a scope inquiry . . . and
the product in question is already subject to suspension of liquida-
tion, that suspension of liquidation will be continued, pending a pre-

5 The parties agree that Mukand’s request for a writ of mandamus to compel Commerce
to issue a scope determination and to suspend liquidation of Mukand’s entries of SSB from
UAE was mooted by the Final Scope Ruling.
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liminary or a final scope ruling.’’). Commerce did not, however, for-
mally initiate a scope inquiry until March 25, 2005.6 Mukand argues
that Commerce erred by failing to initiate the scope inquiry within
45 days, and erred by failing to continue suspension of liquidation of
Mukand’s entries.

As an initial matter, the Court considers whether it has subject
matter jurisdiction to review this case. Mukand asserts that jurisdic-
tion to seek reliquidation is appropriate under 28 U.S.C. § 1581(i)
(2000). The government contends that § 1581(i) jurisdiction is inap-
propriate because Mukand could have brought this action under 28
U.S.C. § 1581(a). Moreover, the government argues that this court
lacks jurisdiction because the liquidation of Mukand’s entries is final
under 19 U.S.C. § 1514(a) (2000).

I. Mukand could not have initiated this action under 28
U.S.C. § 1581(a).

Under § 1581(a), the Court of International Trade has ‘‘exclusive
jurisdiction of any civil action commenced to contest the denial of a
protest, in whole or in part, under section 515 of the Tariff Act of
1930 [19 U.S.C. § 1515].’’ 28 U.S.C. § 1581(a). A civil action under
§ 1515 may commence after a party protests a Customs liquidation
decision, and receives an allowance or denial of the protest pursuant
to 19 U.S.C. § 1514. At the time of Customs’ liquidation decision, the
following decisions were subject to protest:

(1) the appraised value of merchandise;
(2) the classification and rate and amount of duties chargeable;
(3) all charges or exactions of whatever character within the ju-
risdiction of the Secretary of the Treasury;
(4) the exclusion of merchandise from entry or delivery or a de-
mand for redelivery to customs custody under any provision of
the customs laws, except a determination appealable under sec-
tion 1337 of this title;
(5) the liquidation or reliquidation of an entry, or reconciliation
as to the issues contained therein, or any modification thereof,
(6) the refusal to pay a claim for drawback; or
(7) the refusal to reliquidate an entry under subsection (d) of
section 1520 of this title;

19 U.S.C. § 1514(a). A protestable Customs decision is subject to
§ 1581(a) jurisdiction and is otherwise ‘‘final and conclusive upon all

6 The parties appear to agree that Commerce failed to timely respond to Mukand’s re-
quest. The government concedes that in its May 14, 2003 submission, ‘‘Mukand requested
that Commerce find that the stainless steel bar that Mukand produces in the United Arab
Emirates . . . out of stainless steel wire rod from India is not within the scope of the order
upon stainless steel bar from India,’’ yet it does not explain why Commerce did not initiate a
scope inquiry until March 25, 2005. Def’s Mot. to Dismiss 2, 12.

U.S. COURT OF INTERNATIONAL TRADE 51



persons.’’ Id. Here, the government contends that Mukand could
have protested this action under 19 U.S.C. § 1514(a)(5), so subject
matter jurisdiction is unavailable under 28 U.S.C. § 1581(i).

Subsection 1581(i) is a residual jurisdiction provision, which pro-
vides in relevant part,

the Court of International Trade shall have exclusive jurisdic-
tion of any civil action commenced against the United States,
its agencies, or its officers, that arises out of any law of the
United States providing for —
. . . (4) administration and enforcement with respect to the mat-
ters referred to in . . . subsections (a)–(h) of this section.

28 U.S.C. § 1581(i)(4). Litigants may not invoke jurisdiction under
§ 1581(i) ‘‘when jurisdiction under another subsection of § 1581 is
or could have been available, unless the remedy provided under that
other subsection would be manifestly inadequate.’’ Miller & Co. v.
United States, 824 F.2d 961, 963 (Fed. Cir. 1987).

In the instant case, Mukand’s challenge to Commerce’s compliance
with its regulatory procedures for reviewing scope determinations is
not an action available to Mukand under § 1581(a). ‘‘Section 1514(a)
does not embrace decisions by other agencies [besides Cutsoms].’’7

Mitsubishi, 44 F.3d at 976. Commerce is charged with handling anti-
dumping determinations, including scope determinations, and chal-
lenges to those determinations are brought under 28 U.S.C.
§ 1581(c).8 Commerce is also charged with administering the final
results of antidumping determinations, including following its de-
tailed procedures for scope ruling requests under 19 C.F.R.
§ 351.225. Challenges relating to its administration of the final re-
sults of antidumping duty determinations may be brought under 28
U.S.C. § 1581(i). See Consol. Bearings Co. v. United States, 348 F.3d
997, 1002 (Fed. Cir. 2003) (‘‘[A]n action challenging Commerce’s liq-

7 In adopting the Trade Agreements Act of 1979 (‘‘1979 Act’’), Congress intended ‘‘to dis-
tinguish between claims that were subject to protest under 19 U.S.C. § 1514 and judicial
review under 28 U.S.C. § 1581(a) on the one hand and claims that were subject to § 751
administrative reviews and/or judicial review under 19 U.S.C. § 1516a and 28 U.S.C.
§ 1581(c) on the other.’’ Mitsubishi Elecs. Am., Inc. v. United States, 18 CIT 167, 173, 848 F.
Supp. 193, 198 (1994); see also H.R. Rep. No. 96–1235, at 44 (1980) (stating that § 1581(a)
should not be used to circumvent the exclusive method of judicial review of an antidumping
determination listed in section 516A of the Tariff Act of 1930 (19 U.S.C. § 1516a)). Specifi-
cally, the 1979 Act amended 19 U.S.C. § 1514(a) and (b) to exclude antidumping determina-
tions from the list of matters that parties may protest to Customs. Mitsubishi Elecs. Am.
Inc. v. United States, 44 F.3d 973, 976 (Fed. Cir. 1994).

8 It is also clear that jurisdiction was not available under 28 U.S.C. § 1581(c). Section
1581(c) provides the Court of International Trade with ‘‘exclusive jurisdiction of any civil ac-
tion commenced under Section 516A of the Tariff Act [codified as 19 U.S.C. § 1516a].’’ Sec-
tion 516A provides that an interested party may commence an action to challenge an ad-
ministrative determination described in 19 U.S.C. § 1516a(a)(2)(B), which does not provide
an avenue to challenge Commerce’s failure to comply with the scope ruling requirements of
19 C.F.R. § 351.225.
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uidation instructions is not a challenge to the final results, but a
challenge to the ‘administration and enforcement’ of those final re-
sults.’’).

Once Commerce instructs Customs to liquidate entries, ‘‘Customs
merely follows Commerce’s instructions in assessing and collecting
duties.’’ Mitsubishi, 44 F.3d at 977. Customs cannot ‘‘modify Com-
merce’s determinations, their underlying facts, or their enforce-
ment.’’ Id. (quoting Royal Bus. Machs, Inc. v. United States, 1 CIT
80, 87, 507 F. Supp. 1007, 1014 n.18 (Ct. Int’l Trade 1980)). Customs
plays a ‘‘merely ministerial role in liquidating antidumping duties.’’
Mitsubishi, 44 F.3d at 977.

Here, the government does not allege, and the record does not re-
flect, that Commerce’s instructions provided Customs with any dis-
cretion to exceed its ministerial role. Moreover, the government does
not allege that Customs erred in its interpretation of the scope of the
SSB Order. Cf. Xerox Corp. v. United States, 289 F.3d 792, 795 (Fed.
Cir. 2002) (‘‘[W]here the scope of the antidumping duty order is un-
ambiguous and undisputed, and the goods clearly do not fall within
the scope of the order, misapplication of the order by Customs is
properly the subject of a protest under 19 U.S.C. § 1514(a)(2).’’).
Therefore, Customs’ implementing decision was not a protestable de-
cision within the meaning of § 1514, and Mukand could not have
initiated a 28 U.S.C. § 1581(a) action.

Accordingly, the court does not lack subject matter jurisdiction to
consider Mukand’s request for a writ of mandamus under 28 U.S.C.
§ 1581(i) based on the availability of an action pursuant to 28 U.S.C.
§ 1581(a).

II. The court is precluded from reviewing this case by
Mukand’s failure to protect its entries from liquidation.

The Federal Circuit has held that a preliminary injunction is ap-
propriate to prevent liquidation of entries because ‘‘[o]nce liquidation
occurs, a subsequent decision by the trial court on the merits . . . can
have no effect.’’ Zenith Radio Corp. v. United States, 710 F.2d 806,
810 (Fed. Cir. 1983). Here, Mukand brings a 28 U.S.C. § 1581(i) ac-
tion to obtain a refund of antidumping duties it paid on imports of
SSB from UAE that Commerce determined post-liquidation to be
outside the scope of the SSB Order. The Court concludes that
Mukand’s failure to seek injunctive relief prior to the liquidation of
its entries of SSB from UAE precludes the Court from exercising
subject matter jurisdiction to consider its refund request. See
Mitsubishi, 18 CIT at 180, 848 F. Supp. at 203 (holding that ‘‘failure
to seek injunctive relief against liquidation before commencing [an]
action . . . precludes [the] Court from exercising jurisdiction under
28 U.S.C. § 1581(I)’’), aff ’d on alternative grounds, 44 F.3d 973, 977;
see also SKF USA Inc. v. United States, 316 F. Supp. 2d 1322, 1327
(Ct. Int’l Trade 2004) (‘‘After an antidumping review determination,
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if a party’s entries are liquidated prior to judicial review of the deter-
mination and antidumping duties are assessed, any outstanding
challenges as to those entries are rendered moot because liquidation,
absent errors by Commerce or Customs, places the entries outside
the jurisdiction of the court.’’).

In the instant case, Mukand did not seek an administrative review
for the POR 2000–2001, and while Mukand requested an adminis-
trative review for the POR 2001–2002, it failed to submit a timely
administrative review questionnaire response as required for par-
ticipation.9 The administrative review for the POR 2001–2002 pro-
ceeded without Mukand’s participation, and instead Mukand fol-
lowed the procedure for submitting a scope ruling request to
Commerce pursuant to 19 C.F.R. § 351.225. Commerce accepted
Mukand’s scope ruling request on May 14, 2003, but did not initiate
a scope inquiry until March 25, 2005. Mukand argues that Com-
merce was required to either initiate a scope inquiry or issue a scope
determination within 45 days of its scope ruling request. 19 C.F.R.
§ 351.225(c)(2). Moreover, Mukand asserts that if Commerce had
initiated a scope inquiry, it was required to suspend liquidation of
entries pending a scope ruling. 19 C.F.R § 351.225(l)(1).

On August 11, 2003, Commerce published the 2001–2002 Admin.
Review Final Results, rejecting Mukand’s argument that Commerce
was required to consider Mukand’s untimely questionnaire submis-
sion before assigning an antidumping duty rate. Commerce assigned
a total adverse facts available rate of 21.02% to Mukand’s entries,
and provided Mukand with notice that it would instruct Customs to
liquidate entries and assess duties at the assigned rate. 2001–2002
Admin. Review Final Results, 68 Fed. Reg. at 47,545. Although
Mukand received notice that Customs would liquidate its entries at
the total adverse facts available rate, Mukand did not take any steps
to prevent the liquidation, which occurred on November 14, 2003. In-
stead, Mukand waited for Customs to liquidate its entries, then filed
a protest with Customs, which was denied.

The Court finds that Mukand should not have waited until Cus-
toms denied its protest to file a § 1581(i) action. Mukand should
have filed a § 1581(i) action with this Court as soon as it received
notice of the potential liquidation of its entries and obtained injunc-
tive relief against liquidation before Customs liquidated its entries.
See Mitsubishi, 18 CIT at 180, 848 F. Supp. at 203 (injunctive relief
pursuant to 28 U.S.C. § 1581(i) is appropriate where Commerce
failed to begin an administrative review as required by 19 C.F.R.
§ 353.53a(d)(1)); Interredec, Inc. v. United States., 11 CIT 45, 46 n.1,
652 F. Supp. 1550, 1553 n.1 (1987) (injunctive relief pursuant to 28

9 When Mukand submitted an answer, it was two months late and it did not specifically
assert that Mukand’s entries of SSB were outside the scope of the SSB Order.
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U.S.C. § 1581(i) is appropriate to contest Commerce’s refusal to con-
duct a § 751 review).

Mukand argues that it has a right to reliquidation under the Fed-
eral Circuit’s decision in Shinyei Corp. of Am. v. United States, 355
F.3d 1297 (Fed. Cir. 2004). In Shinyei, the plaintiff alleged that Com-
merce erroneously instructed Customs to liquidate entries contrary
to Commerce’s amended final results. Prior to liquidation, the plain-
tiff brought an action seeking a writ of mandamus to obtain immedi-
ate liquidation in accordance with the amended final results. While
the action was pending, Customs liquidated the plaintiff ’s entries,
and the plaintiff amended its action to seek reliquidation of its en-
tries.

The court held that the Court of International Trade is not di-
vested of § 1581(i) subject matter jurisdiction merely by the liquida-
tion of the plaintiff ’s entries. Shinyei, 355 F.3d at 1310. The court
distinguished the case from Mitsubishi on its facts, as a case where
the plaintiff did not sleep on its rights:

In the present case, Shinyei cannot be described as a party that
has slept on its rights. Rather, Shinyei filed suit in the Court of
International Trade seeking a writ of mandamus ordering liqui-
dation of its entries at the rate it thought it was entitled to—
the lower rate set forth in the Amended Review Results. When
its entries were liquidated ‘‘as entered’’ pursuant to Com-
merce’s clean up instruction, Shinyei amended its complaint
and alleged that Commerce had failed to comply with section
1675(a)(2)(B).

Id. at 1309–10. The court also noted that the plaintiff had already
obtained an injunction against liquidation of entries during litiga-
tion of a challenge to the final results of an administrative review.10

Thus, while the court declined to extend the Federal Circuit’s hold-
ing in Zenith to actions brought post-liquidation under § 1581(i),
Shinyei, 355 F.3d at 1309, it recognized the strong presumption
against reliquidation of entries where the plaintiff does not pursue
all available avenues to prevent the unnecessary liquidation of en-
tries by Customs. The court finds Shinyei’s distinction relevant here,
and declines to extend the court’s holding to the facts of this case,
where the Court finds that the plaintiff slept on its rights, then pro-
tested Customs’ liquidation of its entries, before bringing a § 1581(i)
action.

The court relies, in part, on the Federal Circuit’s recognition in
Sandvik of the twin purposes of administrative exhaustion, i.e., pro-
tecting administrative agency authority and promoting judicial effi-

10 It is not clear from the decision in Shinyei how broad the injunction was and whether
or not the injunction permanently enjoined any liquidation not in accordance with the final
court decision.
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ciency. Sandvik Steel Co. v. United States, 164 F.3d 596, 600 (Fed.
Cir. 1998). In Sandvik, the court held that under the doctrine of ad-
ministrative exhaustion the plaintiff was not entitled to judicial re-
lief for the liquidation of entries purported to be outside the scope of
an antidumping order because the plaintiff failed to seek a scope rul-
ing request pursuant to 19 C.F.R. § 351.225. Here, Mukand filed an
application for a scope ruling request, but failed to seek an injunc-
tion pending a Commerce scope ruling, even after it become clear
that its entries would be liquidated before Commerce responded.11

As in Sandvik, the purpose of protecting administrative agency
authority is particularly applicable to this case because the ‘‘[s]ound
administration of the antidumping laws counsels that Commerce,
which administers those laws, should in the first instance decide
whether an antidumping order covers particular products.’’ Sandvik,
164 F.3d at 600. Here, instead of diligently pursuing a Commerce
scope determination, Mukand raised its scope issue with Customs in
its liquidation protest. Moreover, the purpose of judicial efficiency is
especially appropriate here because Commerce subsequently decided
that Mukand’s imports of SSB from UAE were not covered by the
SSB Order, so pursuing pre-liquidation remedies would have saved
the resources expended by Customs in implementing the antidump-
ing duty order, reviewing the protest, and by this Court in the
present litigation. See id. (stating that had the importers filed for
scope determinations, Commerce may have decided the imports were
not covered by the order, thus preventing litigation).

Accordingly, the Court concludes that Mukand’s failure to seek in-
junctive relief before Customs liquidated its entries precludes the
Court from exercising § 1581(i) subject matter jurisdiction over its
request for reliquidation.

11 While the Court rests its decision on Mukand’s failure to diligently pursue its injunc-
tive remedies, the Court also recognizes that Mukand did not pursue all of the administra-
tive remedies available to it. Here, Mukand did not seek an administrative review for the
POR 2000–2001, and it was assigned an adverse facts available rate for the POR 2001–2002
because it filed an untimely questionnaire response.

Mukand addressed this point, arguing that seeking a scope determination through the
administrative review process would have been futile because Commerce provided 19 C.F.R.
§ 351.225 as an exclusive administrative procedure for requesting scope rulings. While the
Court agrees that the regulation provides a detailed process for filing scope ruling requests,
the Court also recognizes that it has long approved the use of the administrative review
process as an avenue for challenging the scope of antidumping duty orders. See Kyowa Gas
Chem. Indus. Co. v. United States, 7 CIT. 138, 140, 582 F. Supp. 887, 889 (1984) (‘‘It is un-
disputed that in a § 1675(a) review proceeding the ITA may clarify the scope of a prior
dumping finding.’’).

Here, Commerce did not object to Mukand’s pursuit of the scope ruling request route af-
ter it failed to pursue the administrative review process. Apparently, both avenues are
available, but only the administrative review route will secure an automatic suspension of
liquidation.

56 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 3, JANUARY 11, 2006



CONCLUSION

In light of the foregoing, the court finds that Mukand’s request for
reliquidation of entries is barred by its failure to pursue injunctive
relief prior to liquidation of its entries. Accordingly, defendant’s mo-
tion for summary judgment is granted.

r
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FORMER EMPLOYEES OF THERMAL & INTERIOR, VANDELIA OPERA-
TIONS OF DELPHI CORP. (UNITED STEELWORKERS OF AMERICA),
Plaintiff, v. UNITED STATES SECRETARY OF LABOR, Defendant.

Before: Richard W. Goldberg, Senior Judge
Court No. 05–00040

MEMORANDUM OPINION AND JUDGMENT ORDER

GOLDBERG, Senior Judge: This case, involving a denial of certifica-
tion for trade adjustment assistance by the U.S. Department of La-
bor, is before the Court following an order to show cause why this ac-
tion should not be dismissed for lack of prosecution. The Court has
jurisdiction pursuant to 28 U.S.C. § 1581(d).

This action was filed by plaintiff on January 18, 2005. Issue was
joined by the filing of defendant’s answer on March 25, 2005. Subse-
quently, the Court entered a scheduling order to govern disposition
of the case. That scheduling order established a due date of October
3, 2005 for any motions by plaintiff addressed to the pleadings, the
administrative record or other matters related to the case. Following
plaintiff ’s failure to submit any such motions by that date, and upon
proper motion by defendant, the Court issued an order to show cause
why this case should not be dismissed for failure to prosecute. Plain-
tiff ’s response to this order to show cause was due on December 12,
2005. To date, no response has been filed.

Accordingly, upon consideration of the foregoing, and upon due de-
liberation, it is hereby

ORDERED that, pursuant to USCIT Rule 41(b)(3), this action is
dismissed for lack of prosecution.

‘SO ORDERED.
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