U.S. Customs and Border Protection

GENERAL NOTICES
e

ACCREDITATION AND APPROVAL OF INSPECTORATE
AMERICA CORPORATION, AS A COMMERCIAL GAUGER
AND LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of Inspectorate
America Corporation, as a commercial gauger and laboratory.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.12
and 19 CFR 151.13, Inspectorate America Corporation, 2947 Duttons
Mill Road, Suite A-1, Aston, PA 19014, has been approved to gauge
and accredited to test petroleum and petroleum products, organic
chemicals and vegetable oils for customs purposes, in accordance with
the provisions of 19 CFR 151.12 and 19 CFR 151.13. Anyone wishing
to employ this entity to conduct laboratory analyses and gauger
services should request and receive written assurances from the
entity that it is accredited or approved by the U.S. Customs and
Border Protection to conduct the specific test or gauger service re-
quested. Alternatively, inquires regarding the specific test or gauger
service this entity is accredited or approved to perform may be di-
rected to the U.S. Customs and Border Protection by calling (202)
344-1060. The inquiry may also be sent to cbp.labhq@dhs.gov. Please
reference the website listed below for a complete listing of CBP
approved gaugers and accredited laboratories.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The accreditation and approval of Inspectorate America
Corporation, as commercial gauger and laboratory became effective
on June 11, 2009. The next triennial inspection date will be
scheduled for June 2012.
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FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344—1060.
Dated: August 4, 2009

Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40831)]
———e

APPROVAL OF INTERTEK USA, INC., AS A COMMERCIAL
GAUGER

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of approval of Intertek USA, Inc., as a commercial
gauger.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.13,
Intertek USA, Inc., 91-110 Hanua Street #204, Kapolei, HI 96707,
has been approved to gauge petroleum, petroleum products, organic
chemicals and vegetable oils for customs purposes, in accordance with
the provisions of 19 CFR 151.13. Anyone wishing to employ this
entity to conduct gauger services should request and receive written
assurances from the entity that it is approved by the U.S. Customs
and Border Protection to conduct the specific gauger service re-
quested. Alternatively, inquires regarding the specific gauger service
this entity is approved to perform may be directed to the U.S. Cus-
toms and Border Protection by calling (202) 344-1060. The inquiry
may also be sent to cbp.labhq@dhs.gov. Please reference the website
listed below for a complete listing of CBP approved gaugers and
accredited laboratories.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The approval of Intertek USA, Inc., as commercial gauger
became effective on May 20, 2009. The next triennial inspection
date will be scheduled for May 2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40833)]
sy

ACCREDITATION AND APPROVAL OF INTERTEK USA,
INC., AS A COMMERCIAL GAUGER AND LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of Intertek USA, Inc.,
as a commercial gauger and laboratory.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.12
and 19 CFR 151.13, Intertek USA, Inc., 4951A East Adamo Drive,
Suite 130, Tampa, FL 33605, has been approved to gauge and accred-
ited to test petroleum and petroleum products, organic chemicals and
vegetable oils for customs purposes, in accordance with the provisions
of 19 CFR 151.12 and 19 CFR 151.13. Anyone wishing to employ this
entity to conduct laboratory analyses and gauger services should
request and receive written assurances from the entity that it is
accredited or approved by the U.S. Customs and Border Protection to
conduct the specific test or gauger service requested. Alternatively,
inquires regarding the specific test or gauger service this entity is
accredited or approved to perform may be directed to the U.S. Cus-
toms and Border Protection by calling (202) 344-1060. The inquiry
may also be sent to cbp.labhq@dhs.gov. Please reference the website
listed below for a complete listing of CBP approved gaugers and
accredited laboratories.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The accreditation and approval of Intertek USA, Inc., as
commercial gauger and laboratory became effective on June 03,
2009. The next triennial inspection date will be scheduled for June
2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40831)]
——e

APPROVAL OF INTERTEK USA, INC., AS A COMMERCIAL
GAUGER

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of approval of Intertek USA, Inc., as a commercial
gauger.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.13,
Intertek USA, Inc., 354 Fairbanks Street, Valdez, AK 99686, has been
approved to gauge petroleum, petroleum products, organic chemicals
and vegetable oils for customs purposes, in accordance with the pro-
visions of 19 CFR 151.13. Anyone wishing to employ this entity to
conduct gauger services should request and receive written assur-
ances from the entity that it is approved by the U.S. Customs and
Border Protection to conduct the specific gauger service requested.
Alternatively, inquires regarding the specific gauger service this en-
tity is approved to perform may be directed to the U.S. Customs and
Border Protection by calling (202) 344-1060. The inquiry may also be
sent to cbp.labhq@dhs.gov. Please reference the website listed below
for a complete listing of CBP approved gaugers and accredited labo-
ratories.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The approval of Intertek USA, Inc., as commercial gauger
became effective on May 28, 2009. The next triennial inspection
date will be scheduled for May 2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40833)]
sy

APPROVAL OF MARINE TECHNICAL SURVEYORS, INC.,
AS A COMMERCIAL GAUGER

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of approval of Marine Technical Surveyors, Inc., as
a commercial gauger.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.13,
Marine Technical Surveyors, Inc., 2382 Highway 1 South, Donaldson-
ville, LA 70346, has been approved to gauge petroleum, petroleum
products, organic chemicals and vegetable oils for customs purposes,
in accordance with the provisions of 19 CFR 151.13. Anyone wishing
to employ this entity to conduct gauger services should request and
receive written assurances from the entity that it is approved by the
U.S. Customs and Border Protection to conduct the specific gauger
service requested. Alternatively, inquires regarding the specific
gauger service this entity is approved to perform may be directed to
the U.S. Customs and Border Protection by calling (202) 344—1060.
The inquiry may also be sent to cbp.labhq@dhs.gov. Please reference
the website listed below for a complete listing of CBP approved gaug-
ers and accredited laboratories.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The approval of Marine Technical Surveyors, Inc., as
commercial gauger became effective on March 19, 2009. The next
triennial inspection date will be scheduled for March 2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40832)]
sy

ACCREDITATION AND APPROVAL OF OILTEST, INC., AS
A COMMERCIAL GAUGER AND LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of Oiltest, Inc., as a
commercial gauger and laboratory.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.12
and 19 CFR 151.13, Oiltest, Inc., 100 Grove Road, Paulsboro, NJ
08066, has been approved to gauge and accredited to test petroleum
and petroleum products, organic chemicals and vegetable oils for
customs purposes, in accordance with the provisions of 19 CFR 151.12
and 19 CFR 151.13. Anyone wishing to employ this entity to conduct
laboratory analyses and gauger services should request and receive
written assurances from the entity that it is accredited or approved
by the U.S. Customs and Border Protection to conduct the specific
test or gauger service requested. Alternatively, inquires regarding the
specific test or gauger service this entity is accredited or approved to
perform may be directed to the U.S. Customs and Border Protection
by calling (202) 344-1060. The inquiry may also be sent to
cbp.labhq@dhs.gov. Please reference the website listed below for a
complete listing of CBP approved gaugers and accredited laborato-
ries.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The accreditation and approval of Oiltest, Inc., as
commercial gauger and laboratory became effective on June 09,
2009. The next triennial inspection date will be scheduled for June
2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.




7 CUSTOMS BULLETIN AND DECISIONS, VOL. 43 No. 36 SEPTEMBER 3, 2009

Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40830)]
——e

APPROVAL OF PETROSPECT, INC., AS A COMMERCIAL
GAUGER

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of approval of Petrospect, Inc., as a commercial
gauger.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.13,
Petrospect, Inc., 499 N. Nimitz Pier 21, Honolulu, HI 96817, has been
approved to gauge petroleum, petroleum products, organic chemicals
and vegetable oils for customs purposes, in accordance with the pro-
visions of 19 CFR 151.13. Anyone wishing to employ this entity to
conduct gauger services should request and receive written assur-
ances from the entity that it is approved by the U.S. Customs and
Border Protection to conduct the specific gauger service requested.
Alternatively, inquires regarding the specific gauger service this en-
tity is approved to perform may be directed to the U.S. Customs and
Border Protection by calling (202) 344-1060. The inquiry may also be
sent to cbp.labhq@dhs.gov. Please reference the website listed below
for a complete listing of CBP approved gaugers and accredited labo-
ratories.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The approval of Petrospect, Inc., as commercial gauger
became effective on May 21, 2009. The next triennial inspection
date will be scheduled for May 2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40833)]
sy

ACCREDITATION AND APPROVAL OF SAYBOLT LP, AS A
COMMERCIAL GAUGER AND LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of Saybolt LP, as a
commercial gauger and laboratory.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.12
and 19 CFR 151.13, Saybolt LP, 235 Marginal St. Suite 3, Chelsea,
MA 02150, has been approved to gauge and accredited to test petro-
leum and petroleum products, organic chemicals and vegetable oils
for customs purposes, in accordance with the provisions of 19 CFR
151.12 and 19 CFR 151.13. Anyone wishing to employ this entity to
conduct laboratory analyses and gauger services should request and
receive written assurances from the entity that it is accredited or
approved by the U.S. Customs and Border Protection to conduct the
specific test or gauger service requested. Alternatively, inquires re-
garding the specific test or gauger service this entity is accredited or
approved to perform may be directed to the U.S. Customs and Border
Protection by calling (202) 344—1060. The inquiry may also be sent to
cbp.labhq@dhs.gov. Please reference the website listed below for a
complete listing of CBP approved gaugers and accredited laborato-
ries.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The accreditation and approval of Saybolt LP, as
commercial gauger and laboratory became effective on April 09,
2009. The next triennial inspection date will be scheduled for April
2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40832)]
sy

ACCREDITATION AND APPROVAL OF SAYBOLT LP, AS A
COMMERCIAL GAUGER AND LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of Saybolt LP, as a
commercial gauger and laboratory.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.12
and 19 CFR 151.13, Saybolt LP, 710 Loop 197 North, Texas City, TX
77590, has been approved to gauge and accredited to test petroleum
and petroleum products, organic chemicals and vegetable oils for
customs purposes, in accordance with the provisions of 19 CFR 151.12
and 19 CFR 151.13. Anyone wishing to employ this entity to conduct
laboratory analyses and gauger services should request and receive
written assurances from the entity that it is accredited or approved
by the U.S. Customs and Border Protection to conduct the specific
test or gauger service requested. Alternatively, inquires regarding the
specific test or gauger service this entity is accredited or approved to
perform may be directed to the U.S. Customs and Border Protection
by calling (202) 344-1060. The inquiry may also be sent to
cbp.labhq@dhs.gov. Please reference the website listed below for a
complete listing of CBP approved gaugers and accredited laborato-
ries.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The accreditation and approval of Saybolt LP, as
commercial gauger and laboratory became effective on March 24,
2009. The next triennial inspection date will be scheduled for
March 2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40832)]
e

ACCREDITATION AND APPROVAL OF SGS NORTH
AMERICA, INC., AS A COMMERCIAL GAUGER AND
LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of SGS North
America, Inc., as a commercial gauger and laboratory.

SUMMARY: Notice is hereby given that, pursuant to 19 CFR 151.12
and 19 CFR 151.13, SGS North America, Inc., 151 James Drive West,
St. Rose, LA 70087, has been approved to gauge and accredited to test
petroleum and petroleum products, organic chemicals and vegetable
oils for customs purposes, in accordance with the provisions of 19
CFR 151.12 and 19 CFR 151.13. Anyone wishing to employ this entity
to conduct laboratory analyses and gauger services should request
and receive written assurances from the entity that it is accredited or
approved by the U.S. Customs and Border Protection to conduct the
specific test or gauger service requested. Alternatively, inquires re-
garding the specific test or gauger service this entity is accredited or
approved to perform may be directed to the U.S. Customs and Border
Protection by calling (202) 344-1060. The inquiry may also be sent to
cbp.labhq@dhs.gov. Please reference the website listed below for a
complete listing of CBP approved gaugers and accredited laborato-
ries.
http://cbp.gov/xp/cgov/import/operations_support/labs_scientific_sves/
commercial_gaugers/

DATES: The accreditation and approval of SGS North America,
Inc., as commercial gauger and laboratory became effective on April
21, 2009. The next triennial inspection date will be scheduled for
April 2012.

FOR FURTHER INFORMATION CONTACT: Anthony Malana,
Laboratories and Scientific Services, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue, NW, Suite 1500N,
Washington, DC 20229, 202-344-1060.
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Dated: August 4, 2009
Ira S. REESE

Executive Director
Laboratories and Scientific Services

[Published in the Federal Register, August 13, 2009 (74 FR 40831)]
e

AGENCY INFORMATION COLLECTION ACTIVITIES:
Protest

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security

ACTION: 30-Day notice and request for comments; Revision of an
existing information collection: 1651-0017

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security has submitted the following informa-
tion collection request to the Office of Management and Budget
(OMB) for review and approval in accordance with the Paperwork
Reduction Act: Protest (Form 19). This is a proposed revision and
extension of an information collection that was previously approved.
CBP is proposing that this information collection be extended with a
change to the burden hours. This document is published to obtain
comments from the public and affected agencies. This proposed in-
formation collection was previously published in the Federal Register
(74 FR 16227) on April 9, 2009, allowing for a 60-day comment period.
This notice allows for an additional 30 days for public comments. This
process is conducted in accordance with 5 CFR 1320.10.

DATES: Written comments should be received on or before
September 14, 2009.

ADDRESSES: Interested persons are invited to submit written
comments on the proposed information collection to the Office of
Information and Regulatory Affairs, Office of Management and
Budget. Comments should be addressed to the OMB Desk Officer
for Customs and Border Protection, Department of Homeland
Security, and sent via electronic mail to
oira_submission@omb.eop.gov or faxed to (202) 395-5806.

SUPPLEMENTARY INFORMATION:

U.S. Customs and Border Protection (CBP) encourages the general
public and affected Federal agencies to submit written comments and
suggestions on proposed and/or continuing information collection re-
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quests pursuant to the Paperwork Reduction Act (Pub. L.104-13).
Your comments should address one of the following four points:

(1) Evaluate whether the proposed collection of information is
necessary for the proper performance of the functions of the
agency/component, including whether the information will
have practical utility;

(2) Evaluate the accuracy of the agencies/components estimate
of the burden of The proposed collection of information,
including the validity of the methodology and assumptions
used,;

(3) Enhance the quality, utility, and clarity of the information
to be collected; and

(4) Minimize the burden of the collections of information on
those who are to respond, including the use of appropriate
automated, electronic, mechanical, or other technological
techniques or other forms of information.

Abstract: Protest (Form 19) is used by an importer, filer, or any
party at interest to petition CBP, or protest any action made by the
port director on or against any imported merchandise. The burden
hours were adjusted for this information collection due to revised
estimates by CBP which included increasing the estimated time per
response from 30 minutes to 60 minutes. No substantive revisions
were made to Form 19.

Current Actions: This submission is being made to extend the
expiration date with a change to the burden hours.

Type of Review: Extension (with change)

Affected Public: Businesses

Estimated Number of Respondents: 3750

Estimated Number of Annual Responses per Respondent: 12
Estimated Number of Total Annual Responses: 45,000
Estimated Time Per Respondent: 60 minutes

Estimated Total Annual Burden Hours: 45,000

If additional information is required contact: Tracey Denning, U.S.
Customs and Border Protection, Office of Regulations and Rulings,
799 9th Street, NW, 7th Floor, Washington, DC. 20229-1177, at
202-325-0265.



13 CUSTOMS BULLETIN AND DECISIONS, VOL. 43 No. 36 SEPTEMBER 3, 2009

Dated: August 7, 2009

TracEy DENNING
Agency Clearance Officer
Customs and Border Protection

[Published in the Federal Register, August 13, 2009 (74 FR 40826)]
sy

COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS
(No. 5 2009)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: Presented herein are the copyrights, trademarks, and
trade names recorded with U.S. Customs and Border Protection dur-
ing the month of July 2009. The last notice was published in the
CUSTOMS BULLETIN on August 6, 2009.

Corrections or updates may be sent to: Department of Homeland
Security, U.S. Customs and Border Protection, Office of Regulations
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint
Annex, Washington, D.C. 20229.

FOR FURTHER INFORMATION CONTACT: Delois Johnson,
Paralegal, Intellectual Property Rights Branch, (202) 325—-0088.

Dated: August 4, 2009

Ricaarp F. CHOVANEC
Acting Chief,
Intellectual Property Rights &
Restricted Merchandise Branch

Attachment
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DEPARTMENT OF HOMELAND SECURITY,
OrFICE OF THE COMMISSIONER OF CUSTOMS
Washington, DC, August 13, 2009

The following document of U.S. Customs and Border Protection
(“CBP?”), Office of Regulations and Rulings, have been determined to
be of sufficient interest to the public and CBP field offices to merit
publication in the Customs BULLETIN.

SANDRA L. BELL,
Executive Director,
Regulations and Rulings,
Office of International Trade

e

PROPOSED REVOCATION OF A RULING LETTER
RELATING TO WHETHER CERTAIN COMMISSION
PAYMENTS ARE INCLUDED IN THE APPRAISED VALUE
OF IMPORTED MERCHANDISE

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of a ruling letter on whether
certain commission payments are included in the appraised value of
imported merchandise under section 402 of the Tariff Act of 1930, as
amended by the Trade Agreements Act of 1979 (TAA; 19 U.S.C.
§ 1401a).

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182,107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to revoke a ruling letter on whether certain commission payments are
included in the appraised value of imported merchandise under sec-
tion 402 of the Tariff Act of 1930, as amended by the Trade Agree-
ments Act of 1979 (TAA; 19 U.S.C. § 1401a).

DATES: Comments must be received on or before October 5, 2009.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of International Trade,
Regulations and Rulings, Attention: Valuation and Special
Programs Branch, 799 9th Street, N.W., 7th Floor, Washington,
D.C. 20229-1177. Submitted comments may be inspected at U.S.
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Customs and Border Protection, 799 9th Street, N.W., Washington,
D.C., during regular business hours. Arrangements to inspect
submitted comments should be made in advance by calling Joseph
Clark, Trade and Commercial Regulations Branch, at (202)
325-0118.

FOR FURTHER INFORMATION CONTACT: Charles Steuart,
Valuation and Special Programs Branch at (202) 325-0093.

SUPPLEMENTARY INFORMATION:

Background:

On December 8, 1993, Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP it intends to revoke HQ H006588, dated
December 17, 2007 (Attachment A), relating to the dutiability of
certain buying commission payments. Since the decision to revoke is
based on the specific facts of the particular matter, CBP does not
intend to revoke or modify any other rulings. Similarly, CBP does not
intend to revoke or modify any treatment.

In HQ H006588, CBP determined that the importer did not meet its
burden of establishing that payments made to a purported buying
agent constituted bona fide buying commissions because there was
insufficient documentary evidence to establish the existence of a bona
fide buying agency relationship. Consequently, the payments made to
the alleged buying agent were included in transaction value as an
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addition to the price actually paid or payable. CBP has since had
occasion to reconsider its position in light of additional information
that was made available regarding the control exercised by
importer/principal over the purported agent. The importer has also
revised the buying agency agreement and a joint venture agreement
relative to this matter. In light of the additional information, CBP
considers that the particular payments at issue constitute bona fide
buying commissions. As such, they are not included in transaction
value as part of the price actually paid or payable or as an addition
thereto.

Accordingly, pursuant to 19 U.S.C. §1625(c)(1), CBP intends to
revoke HQ H006588. (See Attachment B). Before taking this action,
consideration will be given to any written comments timely received.

Dated: August 12, 2009

MyLes B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

HQ H006588
December 17, 2007
OT:RR:CTF:VS H006588 GOB
CATEGORY: Valuation
DirEcTOR, TRADE FACILITATION AND ADMINISTRATION
OFrFICE OF INTERNATIONAL TRADE U.S. CustoMs AND BorDER PROTECTION
1300 PENNSYLVANIA AVE., N.W.
L STREET
Wasainegron, DC 20229
ArrenTION: Ms. Kimra CooNs

RE: Dutiability of Commissions

Drar DirecTOR

This is in response to a request from your office for internal advice of
February 5, 2007 concerning David’s Bridal, Inc. (“DBI”). In response to the
request of Customs and Border Protection (“CBP”), DBI made a submission
of May 9, 2007. A telephone conference was held on July 30, 2007; partici-
pants included counsel for DBI, a representative from your office, represen-
tatives from the Office of Field Operations, and representatives from this
office. Our decision follows.

FACTS:

The following is a statement of the pertinent facts, as gleaned from your
forwarding memorandum and the accompanying documentation.

DBI, the importer of the subject merchandise, is a domestic retailer of
bridal wear garments and accessories. In 1995, DBI entered into a Joint
Venture and Shareholders Agreement (the “JV Agreement”) with Addwood
Limited (“Addwood”), a Hong Kong corporation, Fillberg Limited (“Fill-
berg”), a Hong Kong Corporation, and Mordechai Kafry (“Kafry”), a
FREEREERG indirect shareholder of Addwood. The JV Agreement is undated
and is marked “Confidential Draft” on the first page. It is signed by the
chairman of DBI, whose title and printed name are reflected in the signing
area of the final page. Other signers of the JV Agreement appear to be
representatives of Addwood and Fillberg; and Kafry who signed on behalf of
FREEEEE Corporation (“F####%%”) and in his individual capacity. Kafry owns
FHARRREEGY of FHFFEEE which is not a party to the JV Agreement. Your memo-
randum states that no public information can be found for ***¥##% The
names and titles of the representatives of Addwood and Fillberg are not
reflected in the appropriate places underneath their signatures in the signing
area of the final page.

The JV Agreement reflects the following. DBI and Addwood own all of
Fillberg, in equal shares.! The day-to-day operation of Fillberg is to be
undertaken by officers designated by Addwood and who are acceptable to
DBI. They “desire to manage [Fillberg] for the purpose of acting as Bridal’s
exclusive agent for the purchase of ready-made bridal garments . . .” The JV

1 The JV Agreement provides that Fillberg has two members, Addwood and Raymond Wu
(holding for the benefit of DBI), each of which owns one share of common stock. Upon
execution and delivery of the JV Agreement, the share held by Wu shall be transferred to
DBI, and DBI and Addwood will be the only members of Fillberg.
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Agreement reflects the existence of a Buying Agency Agreement and provides
that the relationship between DBI and Fillberg shall be governed by the
Buying Agency Agreement “[e]xcept as expressly qualified or limited” by the
JV Agreement. The JV Agreement also provides that “[t]he duties and re-
sponsibilities of [DBI and Fillberg] shall be as set forth in the Agency Agree-
ment except as expressly modified by this Agreement.” The JV Agreement
contains a section which provides in pertinent part as follows:

Retail Sales: Competition with Bridal. The Company [Fillberg] shall not,
nor shall Addwood, . . . directly or indirectly, engage in the retail sale of

Merchandise without the express written consent of Bridal [DBI]. * * * *
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* [All emphasis in original.]

The Buying Agency Agreement (the “BA Agreement”) is between DBI (the
“Principal” in the BA Agreement) and Fillberg (the “Agent” in the BA
Agreement). As is the case with the JV Agreement, the BA Agreement is
undated. In both agreements, there is a blank space for the date in the first
paragraph; the JV Agreement indicates “dated August ____, 1995;” the BA
Agreement reflects “this day of , 1995.” There is no date on the
signature page of the two agreements. There is a one-page Amendment to the
Buying Agency Agreement, dated April 11, 2000, which pertains to the “Re-
muneration of Agent.”

The BA Agreement provides that “[t]he terms of this Agreement are subject
to the existence and terms of a joint venture agreement to be entered into by
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the Principal and the Agent, which joint venture agreement shall include,
among other things, termination provisions satisfactory to the Principal.”

The BA Agreement provides a detailed list of the duties of Fillberg, includ-
ing the following: the research and investigation of manufacturers or suppli-
ers when requested by Principal; keeping the principal informed of market
conditions; making preparations for the Principal’s buying visits; advising
the Principal with respect to prices, terms, and conditions; using best efforts
to insure that the merchandise conforms to Principal’s specifications and
meets the requirements of all U.S. laws and regulations; arrangement for the
shipment of the merchandise to the Principal in accordance with the pur-
chase orders; conducting final inspection of the merchandise; and insuring
that the manufacturers or suppliers of the merchandise prepare customs and
commercial invoices covering all shipments to the Principal.

The submitted documentation (including the Focused Assessment Back-
ground Questionnaire) indicates that DBI has a 50% interest in Wingreat
Limited (“Wingreat”), which is a designer and seller of women’s dresses and
bridal gowns based in Hong Kong and a 25% interest in Maxtel Limited
(“Maxtel”), which is a seller of dresses in Sri Lanka. Maxtel has a **#*%%
interest in Carlton Garments PVT Limited (“Carlton”), a Sri Lankan produc-
tion facility.2 As noted above, DBI and Addwood each own 50% of Fillberg.

You have provided certain documentation and analysis with respect to two
entries of merchandise. The documentation was provided by counsel for DBI.

The first entry at issue (the “first entry”), involves the sale of goods,
produced by Ho Sing Clothing, from Wingreat to DBI. The documentation
includes the following: 1. A purchase order from DBI to Wingreat. The pur-
chase order does not include a price; the “date requested” is November 19,
2004; 2. An undated Wingreat purchase order to the Ho Sing Clothing; 3. An
invoice dated December 27, 2004 which indicates that Ho Sing Clothing sold
16 bridal gowns to Wingreat for $ s, 4 A payment voucher indicating
Wingreat’s payment of $#*### %%k t56 Ho Sing Clothing; and 5. An invoice of
December 29, 2004, indicating that Wingreat sold 16 gowns to DBI in a
related party sale with a buying agency commission paid separately. The
commercial invoice from Wingreat to DBI reflects a “related party transac-
tion” and further provides: “This transaction is subject to a non-dutiable ...
buying agent commission to Fillberg Limited by David’s Bridal. This com-
mission is not included in the invoice price.” Payment records show that DBI
paid Wingreat $**#*=# for the goods. The documentation does not contain
any specific payment record as to the commission.

The second entry at issue (the “second entry”) also involves the sale of
goods from Wingreat to DBI. The goods were produced by Carlton and the
transaction involves an additional party, Maxtel. The documentation in-
cludes the following: 1. A DBI purchase order to Wingreat with a “date
requested” of December 3, 2004; 2. A Wingreat purchase order to Carlton with
Maxtel as the vendor. The “date of request” is December 10, 2004; 3. An
invoice dated January 4, 2005, indicating that 42 gowns were sold from
Maxtel to Wingreat; 4. An invoice dated January 13, 2005, reflecting the sale
of the gowns from Wingreat to DBI and that a buying agency commission was
paid to Fillberg outside of the invoice price. The commercial invoice from
Wingreat to DBI reflects a “related party transaction” and further provides:

2 In its submission of May 9, 2007, counsel for DBI states: “DBI and **#*#*#*#¥¥¥+¥* ggch have
25% of the shares of . . . Wingreat Ltd. and Maxtel Ltd.”
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“This transaction is subject to a non-dutiable ... buying agent commission to
Fillberg Limited by David’s Bridal. This commission is not included in the
invoice price.” Payment records indicate that DBI paid $**####4% for the
gowns. The documentation does not contain any specific payment record as to
the commission; 5. Payment records also indicate that $#**#*¥### wag paid
by Wingreat to Maxtel; and 6. An invoice from Carlton to DBI, indicating that
42 gowns were sold on January 6, 2005 for itk

ISSUES:

Are certain payments made by DBI to Fillberg bona fide buying commis-
sions which are not included in the transaction value of the imported mer-
chandise?

LAW AND ANALYSIS:

The preferred method of appraising merchandise imported into the U.S. is
transaction value pursuant to section 402(b) of the Tariff Act of 1930, as
amended by the Trade Agreements Act of 1979 (“TAA”), codified at 19 U.S.C.
§1401a. 19 U.S.C. §1401a(b)(1) provides, in pertinent part, that the transac-
tion value of imported merchandise is the “price actually paid or payable for
the merchandise when sold for exportation to the United States,” plus enu-
merated statutory additions. One of the additions is for “any selling commis-
sion incurred by the buyer with respect to the imported merchandise.” For
the purpose of this ruling, we will assume that transaction value is the proper
basis of appraisement.

Buying commissions are fees paid by an importer to his agent for the
service of representing him abroad in the purchase of the goods being valued.
It has been determined that bona fide buying commissions are not added to
the price actually paid or payable. Pier 1 Imports, Inc. v. United States, 13
CIT 161, 164, 708 F. Supp. 351, 353 (1989); Rosenthal-Netter, Inc. v. United
States, 12 CIT 77,78, 679 F. Supp. 21, 23, aff'd.861 F.2d 261 (Fed. Cir. 1988);
Jay-Arr Slimwear, Inc. v. United States, 12 CIT 133, 136, 681 F. Supp. 875,
878 (1988). The importer has the burden of proving that a bona fide agency
relationship exists and that payments to the agent constitute bona fide
buying commissions. Rosenthal-Netter, supra, New Trends, Inc. v. United
States, 10 CIT 637, 645 F. Supp. 957, 960, (1986); Pier 1 Imports, Inc., supra.

In deciding whether a bona fide agency relationship exists, all relevant
factors must be examined and each case is governed by its own particular
facts. J.C. Penney Purchasing Corp v. United States, 80 Cust. Ct. 84, 95, C.D.
4741, 451 F. Supp. 973, 983 (1978). Although no single factor is determina-
tive, the primary consideration is the right of the principal to control the
agent’s conduct with respect to the matters entrusted to him. See Jay-Arr
Slimwear, Pier 1 Imports, Inc., J.C. Penney, and Rosenthal-Netter, supra. The
degree of discretion granted the agent is a further consideration. See New
Trends, supra. The existence of a bona fide buying commission is to be
determined by the totality of the circumstances. HQ 542141, September 29,
1980 (TAA No. 7).

Customs Service General Notice, 11 Cust. Bull. & Dec. 15, March 15, 1989,
citing TAA No. 7, provides that certain documents must be submitted to
Customs to clearly establish the existence of a bona fide buying agency:
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[A]ln invoice or other documentation from the actual foreign seller to the
agent would be required to establish that the agent is not a seller and to
determine the price actually paid or payable to the seller.

However, even if the manufacturer’s invoice is provided, “the totality of the
evidence must demonstrate that the purported agent is in fact a bona fide
buying agent and not a selling agent or an independent seller.”Id.

The documentation includes the undated BA Agreement between DBI and
Fillberg. While this document is signed by representatives of DBI and Fill-
berg, the printed names and titles of the signers are not completed in the
appropriate spaces on the signature page. This agreement includes many of
the normal indicia of a bona fide buying agency. The BA Agreement provides
that “[t]he terms of this Agreement are subject to the existence and terms of
a joint venture agreement to be entered into by the Principal and the Agent,
which joint venture agreement shall include, among other things, termina-
tion provisions satisfactory to the Principal.”?

The documentation also includes an undated JV Agreement, signed by
representatives of DBI, Addwood, Fillberg, and *##***** Mordechai Kafry
signed the document for ***#*#¥%* and also signed it in his individual capacity.
The printed names and titles of the signers on behalf of Addwood and Fillberg
are not completed in the appropriate spaces on the signature page. The JV
Agreement reflects the existence of a Buying Agency Agreement and provides
that the relationship between DBI and Fillberg shall be governed by the
Buying Agency Agreement “[e]xcept as expressly qualified or limited ”by the
JV Agreement. The JV Agreement also provides that “[t]he duties and re-
sponsibilities of [DBI and Fillberg] shall be as set forth in the Agency Agree-
ment except as expressly modified by this Agreement.”* As your memoran-
dum suggests, the JV Agreement has the potential to override the BA
Agreement. Also as your memorandum suggests, language in the JV Agree-
ment (see excerpted language, page two of this ruling) indicates that, under
certain circumstances, Fillberg may engage in the retail sale of merchandise.

DBI owns a 50% interest in Fillberg. Therefore, DBI and Fillberg are
“related parties.” See 19 U.S.C. § 1401a(g)(1)(F) which provides that persons
are related if any person directly or indirectly owns, controls, or holds with
the power to vote five percent or more of the outstanding voting stock or
shares of any organization; the person owning, controlling, or holding the
power to vote such shares and the organization are deemed to be related
parties. While the fact that two parties are related parties does not preclude
the existence of a buying agency, the circumstances surrounding such trans-
actions between related parties are subject to closer scrutiny than transac-
tions between unrelated parties.

While, as noted above, the BA Agreement contains many of the indicia of a
bona fide buying agency, we also note the following. While the submitted
documentation does not include evidence of payment of the commission to
Fillberg, we are advised, and the CBP Audit report suggests, that CBP

3 As you indicate in your forwarding memorandum, the JV Agreement has the potential to
“override” the BA Agreement.

4 See footnote 2.
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verified these payments. The JV Agreement and the BA Agreement are
undated.5 The JV Agreement contains language indicating that it may over-
ride the BA Agreement. The “paper trail,” which would establish that the
commissions at issue are nondutiable buying commissions is clearly insuffi-
cient.

Further, DBI has not established by satisfactory documentary evidence
with respect to the actions of the parties that a buying agency relationship
has been established.¢

We reiterate that, because DBI and Fillberg are related, the circumstances
surrounding the claimed buying agency relationship are subject to closer
scrutiny than such a claim involving unrelated parties.”

Based upon the totality of the circumstances and the totality of the evi-
dence as presented to us, we conclude that DBI has not met its burden of
establishing that the commissions at issue are nondutiable buying commis-
sions. Therefore, we find that the commissions are an addition to the price
actually paid or payable in the context of transaction value.

HOLDING:

DBI has not met its burden of establishing that payments made by DBI to
Fillberg are bona fide buying commissions. Therefore, we find that the com-
missions are an addition to the price actually paid or payable in the context
of transaction value.

Please mail this decision to counsel for DBI promptly, but in no event later
than 60 days from the date of this letter. Sixty days from the date of the
decision the office of Regulations and Rulings will take steps to make this
decision available to CBP personnel, and to the public on the CBP Home Page
on the World Wide Web at www.cbp.gov, by means of the Freedom of Infor-
mation Act, and other methods of public distribution.

Sincerely,

Monika R. BRENNER
Chief

Valuation and Special Programs Branch

5 As indicated in the FACTS section of this ruling, there is a one page Amendment to the
Buying Agency Agreement, dated April 11, 2000.

6 In Rosenthal-Netter, Inc. v. United States, 679 F. Supp. 21, 12 CIT 77, 83 (1988), the court
stated: “While it is true that a buying agency agreement supports the notion of a bona fide
agency relationship, J.C. Penney, 80 Cust. Ct. at 98, 451 F. Supp. at 985, it is not dispositive
on the issue. 10 CIT at 640, 645 F. Supp. at 692. An agency agreement is only evidence that
the parties intended to create an agency relationship. However, whether the parties succeed
in creating such a relationship must be established by sufficient evidence. ‘Acts may
support, or they may cast doubt upon, the words which parties speak or reduce to writing.’
Hub Floral Mfg. v. United States, 60 Cust Ct. 905, 906, R.D. 11544 (1968).”

7 Since a buying agent is supposed to be acting on behalf of the buyer and in the best
interests of the buyer, it is more difficult to show that the intermediary is a bona fide buying
agent when it is related to the seller. What Every Member of the Trade Community Should
Know About: Buying and Selling Commissions, an informed compliance publication of CBP.
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[ATTACHMENT B]

HQ H022168
OT:RR:CTF:VS H022168 CRS
CATEGORY: Valuation
Ms. Kmvmra Coons
NatioNaL AccountT MANAGER
PARTNERSHIP PROGRAMS BRANCH
Orrice or INTERNATIONAL TrADE U.S. Cusroms AND BorDER PROTECTION
4477 WoopsonN Roap
Srt. Louis, MO 63134

RE: Revocation of HQ H006588; 19 U.S.C. § 1625; David’s Bridal Inc.

DEear Ms. Coons:

This concerns a letter dated January 14, 2008, submitted pursuant to 19
U.S.C. § 1625 by Sandler, Travis & Rosenberg on behalf of David’s Bridal, Inc.
(DBI), requesting modification or revocation of Headquarters Ruling Letter
(HQ) H006588, the holding of which was adverse to DBI.

Additional information relevant to this matter was provided by the Phila-
delphia Field Office, Regulatory Audit, Office of International Trade, on May
5, 2009. This information was not part of the record in HQ H006588 and
therefore was not considered by this office when making the original decision
in HO06588.

FACTS:

In HQ H006588, dated December 17, 2007, we responded to a request for
internal advice from your office concerning the dutiability of certain pay-
ments made by DBI to Fillberg Limited, a purported buying agent in Hong
Kong. We concluded that DBI had not met its burden of establishing that the
payments constituted bona fide buying commissions. The payments in ques-
tion were made pursuant to a 1995 buying agency agreement?® between DBI
and Fillberg. The agreement specifies Fillberg’s duties, which are typical of
those undertaken by a buying agent. They include: researching and investi-
gating manufacturers or suppliers; informing the principal of market condi-
tions; making arrangements for buying visits; arranging for the purchase of
sample fabrics, labels or other items used in the manufacture of the imported
merchandise; providing advice on prices, terms and conditions; inspecting
merchandise and ensuring quality control; and arranging for shipment. As
provided for in the agreement, Fillberg has no authority to bind DBI except
on DBI’s written order or authorization. In return for the services rendered
under the terms of the agreement, DBI agreed to pay DBI a commission equal
to a specified percentage of the U.S. dollar FOB price of merchandise shipped
in a particular calendar year.

Fillberg was formed pursuant to a joint venture agreement® between DBI
and Addwood Limited, Hong Kong.1° The joint venture agreement provides at
section 5.1 that Fillberg is to act as DBI’s exclusive agent in regard to the

8 The original buying agency agreement, while signed by the parties, was undated, though
it would appear to date from July 1995. It was subsequently amended on April 11, 2000.

9 The joint venture agreement is also undated, but likewise appears to date from July 1995.

10 DBI owns fifty percent of Fillberg’s shares; the remaining fifty percent are owned by
Addwood. Mr. Mordechai Kafry owns a [**######¥¥5¥] percent interest in Addwood.
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purchase and importation of wedding dresses and other bridal wear into the
U.S. and, in turn, that DBI is to be Fillberg’s exclusive U.S. client. The
agreement provides further that Fillberg will negotiate the purchase of mer-
chandise with suppliers in accordance with DBI’s requirements, but that
purchase orders will be entered into in writing directly between DBI and the
manufacturer or supplier. In addition, section 5.3 of the joint venture agree-
ment provides that neither Fillberg nor Addwood, nor any subsidiaries, af-
filiates or other members of the Addwood Group are to engage directly or
indirectly in the retail of merchandise without DBI’s written consent. In
addition, section 5.3 provides that DBI consents to retail sales by Fillberg,
Addwood or its affiliates subject to certain enumerated conditions. Counsel
asserts that this provision of the joint venture agreement has never been
exercised and there is no evidence in the record that would indicate that
Fillberg engaged in retail sales.

The 1995 buying agency agreement and joint venture agreement are no
longer in effect. As of January 1, 2008, DBI amended the joint venture
agreement, revising a number of sections including sections 5.1 and 5.3.
Section 5.1 now reads as follows:

Exclusive Relationship: Agency Agreement. The purpose of the Company
will be to act as the exclusive buying agent of DBI for the purchase of
Merchandise from the Agency Territory. The duties and responsibilities of
DBI and the Company shall be set forth in the Buying Agency Agreement.
The buying agency relationship between DBI and the Company shall be
governed by the Buying Agency Agreement dated January 1, 2008, which
shall prevail over any contrary terms of the AGREEMENT. Paragraphs
5.1.1 and 5.1.4 are hereby eliminated.

Section 5.3 was also revised and now states that “[Fillberg] shall not engage
in any retail sales or any activity other than as a buying agent for DBI.”

HQ H006588 held that DBI had not met its burden of establishing that the
payments made to Fillberg constituted bona fide buying commissions inas-
much as there was insufficient documentary evidence to establish the exist-
ence of a bona fide buying agency relationship. Consequently, the payments
made to Fillberg were included in transaction value as an addition to the
price actually paid or payable. The decision also expressed concern in respect
of two provisions of the joint venture agreement.

First, it was noted that the exclusivity clause set forth in section 5.1 of the
joint venture agreement had “the potential to override” the buying agency
agreement in that any signatory to the joint venture agreement is required to
use Fillberg in regard to the sale of merchandise and that this constituted a
condition of sale. Secondly, it was noted that the role of the agent could not be
distinguished from the role of the related party sellers, particularly inasmuch
as section 5.3 of the joint venture agreement grants Fillberg the right to
engage in retail sales subject to certain conditions. This concern also appears
to have been based on the conclusion that Fillberg was related to Wingreat
and Maxtel. 11

The record in this case is based principally on information developed in the
course of an audit of DBI conducted by the Philadelphia Branch, Boston Field

1t See HQ H006588 at 7, n.7 (Implying that Fillberg and Sellers 1 and 2 are related).
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Office, Regulatory Audit, in 2004—-2005.12 As noted above, additional infor-
mation relevant to this matter was submitted in 2009 by the Philadelphia
Field Office. The record reflects that with the assistance of Fillberg, DBI
develops an annual purchasing plan. DBI works with Fillberg to negotiate
prices with its foreign suppliers on an arm’s length basis. Once the terms
have been arranged, a purchase order is issued through Fillberg for the
goods. Payment is made with Fillberg’s assistance. In most instances, DBI
pays for imported merchandise by instructing its bank to issue a letter of
credit to Fillberg as beneficiary. Fillberg then instructs its bank to open a
back-to-back letter of credit in favor of the manufacturer or seller of the
merchandise. The payment for the merchandise is separate from the pay-
ment of the commissions paid to Fillberg. Commission invoices are issued on
a monthly basis and payment is made by wire transfer. Merchandise is
shipped directly from the manufacturer to DBI; Fillberg neither takes title to
the merchandise, nor physical possession. All of Fillberg’s income is derived
from commission payments.

In addition to dealing with unrelated sellers, DBI also deals with two
related party sellers: Wingreat, a designer and seller of dresses and bridal
wear in Hong Kong; and Maxtel, a seller of dresses in Sri Lanka.13 In related
party purchases, DBI instructs its bank to open a letter of credit in favor of
the related party, which draws thereon to pay the manufacturer or exporter.
As in the case of unrelated sellers, commission payments are made sepa-
rately. Furthermore, the record reflects that DBI personnel make frequent
trips to visit the manufacturers of the imported merchandise to discuss a
range of quality control and production issues. DBI purchases and imports
from approximately thirty vendors. Other than Wingreat and Maxtel, the
record reflects that DBI is not related to any of the other vendors from which
it purchases merchandise.

ISSUE:

The issue presented is whether certain payments made by DBI to Fillberg
under the 1995 and 2008 buying agency agreements constitute bona fide
buying commissions such that they are not included in transaction value.

LAW AND ANALYSIS:

Initially we note that DBI filed a request for modification or revocation of
HQ H006588 pursuant to 19 U.S.C. § 1625. As a general matter, a proposed
interpretive ruling or decision that would modify or revoke a prior ruling or
decision that has been in effect for more than sixty days must be published in
the Customs Bulletin. 19 U.S.C. § 1625(¢). Inasmuch as H006588 was in
effect for more than sixty days from the date of its issuance, and given that
none of the exceptions to the publication requirement are applicable, publi-
cation of a proposed notice of revocation is required.

12 The Philadelphia Branch was established as a Field Office in its own right in October
2007.

13 DBI owns a fifty percent interest in Wingreat and a twenty-five percent interest in
Maxtel. Maxtel purchases merchandise from a wholly-owned related party, Carlton Gar-
ments PVT, of Sri Lanka.



63 CUSTOMS BULLETIN AND DECISIONS, VOL. 43 No. 36 SEPTEMBER 3, 2009

Commission Payments

Merchandise imported into the United States is appraised in accordance
with section 402 of the Tariff Act of 1930, as amended by the Trade Agree-
ments Act of 1979 (TAA; codified at 19 U.S.C. § 1401a). The primary method
of appraisement under the TAA is transaction value, defined as the price
actually paid or payable for the merchandise when sold for exportation to the
United States, plus amounts in respect of certain statutorily enumerated
additions. The term “price actually paid or payable” is defined in pertinent
part as “the total payment (whether direct or indirect . . . ) made, or to be
made, for imported merchandise by the buyer to, or for the benefit of, the
seller.” 19 U.S.C. § 1401a(b)(4). See Generra Sportswear Co. v. United States,
905 F.2d 377 (Fed. Cir. 1990). Transaction value is an acceptable basis of
appraisement only if, inter alia, the buyer and seller are not related, or if
related, an examination of the circumstances of sale indicates that the rela-
tionship did not influence the price actually paid or payable, or the transac-
tion value of the merchandise closely approximates certain “test values.” 19
U.S.C. § 1401a(b)(2)(B). For purposes of this decision we have assumed that
transaction value is the appropriate basis of appraisement in both related
and unrelated sales.

The enumerated additions to the price actually paid or payable include the
value of any selling commissions incurred by the buyer with respect to the
imported merchandise. A “selling commission” is any commission paid to the
seller’s agent, i.e., one who is related to or controlled by, or works for or on
behalf of, the manufacturer or the seller. 19 C.F.R. § 152.102(b). Bona fide
buying commissions are not included in transaction value as part of the price
actually paid or payable or as an addition thereto. Pier 1 Imports, Inc. v.
United States, 708 F.Supp.351, 354 (Ct. Int’l Trade 1989); Rosenthal-Netter,
Inc. v. United States, 679 F.Supp. 21, 23 (Ct. Int’l Trade 1988); Jay-Arr
Slimwear, Inc. v. United States, 681 F.Supp 875, 878 (Ct. Int’l Trade 1988).
The existence of a bona fide buying commission depends upon the relevant
factors of the particular case. J.C. Penney Purchasing Corp. v. United States,
451 F.Supp. 973, 983 (Cust. Ct. 1978). However, the importer has the burden
of proving the existence of a bona fide agency relationship and that the
payments to the purported agent constitute bona fide buying commissions.
Rosenthal-Netter, 679 F.Supp. at 23; New Trends, Inc. v. United States, 645
F.Supp. 957, 960 (Ct. Int’l Trade 1986).

The primary consideration in an agency relationship is the right of the
principal to control the agent’s conduct with respect to those matters en-
trusted to the agent. J.C. Penney, 451 F. Supp. at 983. The existence of a
buying agency agreement has been viewed as supporting the existence of a
buying agency relationship. Dorco Imports v. United States, 67 Cust. Ct. 503,
512, R.D. 11753 (1971). In addition, the courts have examined such factors as:
the transaction documents; whether the purported agent’s actions were pri-
marily for the benefit of the principal; whether the importer could have
purchased the merchandise directly from the manufacturers without employ-
ing an agent; whether the intermediary was operating an independent busi-
ness, primarily for its own benefit; and whether the purported agent was
financially detached from the manufacturer of the merchandise. Rosenthal-
Netter, 679 F. Supp. at 23; New Trends, 645 F. Supp. at 960-962.
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As a general matter, a relationship between the agent and the seller will
not preclude the finding of a bona fidebuying agency; however, closer scrutiny
will be accorded the related party transaction in determining whether in fact
a bona fide buying agency exists. Bushnell International, Inc. v. United
States, 477 F.2d 1402, 1406 (CCPA 1973); see also HQ 548222, dated Febru-
ary 27, 2003; HQ 544895, dated July 22, 1992; and HQ 544657, dated July 1,
1991. In determining whether an agency relationship exists, the evidence
submitted to Customs must clearly establish the fact of a bona fide buying
agency. See HQ 544610 dated February 23, 1991. Customs has consistently
held that an invoice or other documentation from the actual foreign seller is
required in order to establish that the agent is not the seller, as well as to
determine the price actually paid or payable to the seller. HQ 542141 dated
September 29, 1980; also published as TAA No. 7, Dep’t. of the Treasury, U.S.
Customs Service, Customs Valuation Rulings under the Trade Agreements
Act of 1979, SuDoc. No. T 17:2:C 96/15 (1984). While the absence of a buying
agency agreement does not necessarily preclude the existence of a buying
agency relationship, it is difficult to establish an agency relationship without
one. See U.S. Customs and Border Protection, Informed Compliance Publi-
cation, What Every Member of the Trade Community Should Know About:
Buying and Selling Commissions, available at http:/www.cbp.gov/
linkhandler/cgov/trade/legal/informed_compliance_pubs/icp004r2.ctt/
icp004r2.pdf (May 11, 2009).

In this case, there is a buying agency agreement between DBI and Fillberg,
a factor that supports the existence of a bona fide buying agency. Dorco
Imports, 67 Cust. Ct. at 512. Moreover, DBI actively controlled the purchas-
ing process. DBI originates all purchases in accordance with the annual
purchasing plan developed by its Production Department, with significant
input from Fillberg. DBI personnel implement the purchasing plan through
the analysis of planned new product designs and by reviewing manufacturer
performance and quality from the preceding year. This involves extensive
overseas travel. DBI is also actively involved in the purchasing process via its
participation in the styling and design of garments. The fact that the manu-
facturer is aware that the importer and not the agent was the purchaser of
the merchandise is evidence of a buying agency relationship. J.C. Penney,
451 F.Supp. at 983. The record indicates that DBI takes title to the merchan-
dise FOB port of shipment, and that at no time does Fillberg bear the risk of
loss, another factor that supports the existence of a bona fide buying agency.
Rosenthal-Netter, 679 F.Supp. at 26. Based on our review, the record indi-
cates that the parties acted in accordance the buying agency agreement.

DBI also controlled the payment process. Payment for the merchandise
was effected by back-to-back letters of credit. Accordingly, the manner in
which payment was made indicates that DBI exercised control over Fillberg.
Pier I Imports, 708 F.Supp. 354-355 (Payment by means of back-to-back
letters of credit demonstrates that the agent purchased merchandise only at
the direction of the principal). Commission payments were made separately
from the payment for the merchandise and did not inure to the benefit of the
sellers. This too supports the existence of a bona fide buying agency.
Rosenthal-Netter, 679 F. Supp. at 23; New Trends, 645 F. Supp. at 960-962.
See also J.C. Penney, 451 F.Supp. at 984 (Commissions paid to an agent for
services rendered, no part of which inure to the benefit of the seller, are
buying commissions).




65 CUSTOMS BULLETIN AND DECISIONS, VOL. 43 No. 36 SEPTEMBER 3, 2009

The fact that DBI and Fillberg are related persons within the meaning of
19 U.S.C. § 1401a(g)(1) does not negate an otherwise legitimate buying
agency relationship. E.g., HQ 545988 dated May 18, 1995. The primary
consideration is the right of DBI, the principal to control Fillberg, the agent.
J.C. Penney, 451 F. Supp. at 983. As indicated above, the record in this case
supports a finding that DBI exercises control over Fillberg, which acts as a
bona fide buying agent. While DBI is related to Wingreat and Maxtel, nothing
in the record suggests that Fillberg is related to Wingreat or to Maxtel — or
indeed, to any of the unrelated sellers — within the meaning of section
402(g)(1) of the TAA, and more particularly, within the meaning of
402(g)(1)(G). That is, Fillberg is not “controlled by or under common control
with” either Wingreat or Maxtel. See Transfer Pricing; Related Party Trans-
actions, 58 Fed. Reg. 5445 (Jan. 21, 1993) (with reference to the definition of
control); see also HQ 545481 dated September 14, 1994, HQ 546782 dated
December 2, 1999. Moreover, even assuming that Fillberg was related to
Wingreat and/or Maxtel, this alone would not invalidate the buying agency
relationship, although it would necessitate closer scrutiny. Bushnell Interna-
tional, Inc. v. United States, 477 F.2d at 1406. Finally, DBI obtains merchan-
dise from some thirty vendors. Apart from Wingreat and Maxtel, DBI is not
related to any of the vendors. The fact that DBI does not purchase only from
related sellers supports the existence of a buying agency. See CBP Informed
Compliance Publication, Buying and Selling Commissions, supra, at 12 (“If
the purported buying agent obtains the imported merchandise only from its
related seller, it will be difficult for the importer to show that the agent is
acting in the best interests and under the direction and control of the buyer
and a finding of a bona fide agency is unlikely). Accordingly, based on the
evidence in the record we find that Fillberg is a bona fide buying agent for
DBI, that it does not act as an independent seller, and that its functions are
separate and distinct from those of Wingreat and Maxtel and are readily
distinguished therefrom.

HQ HO006588 also determined that the exclusivity clause set forth in sec-
tion 5.1 of the joint venture agreement supersedes the buying agency agree-
ment in that any signatory to the joint venture agreement is required to use
Fillberg in regard to the sale of merchandise and that, consequently, section
5.1 constituted a condition of sale. However, upon reviewing the record below
and taking into consideration the additional information submitted in con-
nection with the request for reconsideration, we conclude that HQ H006588
was in error. While Fillberg is DBI’s exclusive agent, there is no evidence to
support a finding that the exclusivity clause operates as either an express or
implied condition of sale in DBI’s purchases from either its related or unre-
lated sellers as would warrant including the commission payments in trans-
action value as part of the price actually paid or payable or as an addition
thereto. The commissions are not paid to the seller nor, based on the evidence
in the record, do they inure to the seller. Even if the commissions were to
inure to the seller it would not necessarily invalidate the finding of a bona
fide agency relationship. No one factor is determinative in deciding whether
a bona fide buying agency exists; rather each case is governed by its own
particular facts. J.C. Penney, 451 F. Supp. at 983; Bushnell, 477 F.2d at 1406.

Here the evidence indicates that Fillberg performs activities that are typi-
cal of a buying agent, viz., Fillberg was involved in the purchasing process,
participated in styling and generally performed those activities it had con-
tracted to undertake in accordance with the terms of the buying agency
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agreement. Indeed, the information presented indicates that Fillberg per-
formed the same general agency services in assisting DBI with its purchases
from unrelated sellers as it did when assisting DBI in its purchases from
related sellers.

The exclusivity clause does not lessen DBI’s control over Fillberg. As de-
scribed above, the record reflects that DBI exercises control over Fillberg and
that Fillberg acted upon instructions from DBI in accordance with the terms
of the buying agency agreement. Similarly, the fact that Fillberg could have
engaged in wholesale or retail sale or rental of merchandise in accordance
with section 5.3 of the joint venture agreement does not invalidate the
principal-agency relationship. In the first instance, there is no evidence in the
record that Fillberg sold merchandise. Indeed, the audit confirmed that all of
Fillberg’s revenue was derived from commission payments. However, even if
Fillberg had acted as a seller in other transactions it would not necessarily
have invalidated the buying agency. In Jay-Arr Slimwear, the purported
agent also owned the manufacturer. The court noted that if any commissions
paid to the agent were retained by the seller the bona fides of the buying
agency relationship would be suspect, but added:

Nevertheless, profits earned by an agent which may ultimately benefit
the manufacturer is but one factor, which standing alone, does not bar
exclusion of the commissions from the dutiable cost. Bushnell, 60 CCPA at
161, 477 F.2d at 1406. No single factor is determinative; the relationship
must be judged by the entire factual situation. J.C. Penney, 80 Cust. Ct.
at 95, 451 F.Supp. at 983; Knit Wits, 62 Cust. Ct. at 1011.

Jay-Arr Slimwear, 681 F.Supp. at 879. Accordingly, neither section 5.1 nor
section 5.3 of the 1995 joint venture agreement invalidate the bona fides of
the buying agency in the particular circumstances of this case. Thus, in view
of the totality of the evidence, DBI has met its burden of establishing that the
payments made to Fillberg under the buying agency agreement constitute
bona fide buying commissions.

As previously noted, both the buying agency agreement and the joint
venture agreement were amended in 2008; sections 5.1 and 5.3 of the joint
venture agreement were among the provisions revised. Provided that the
parties act in accordance with the 2008 agreements, commissions paid to
Fillberg pursuant to the agreements would constitute bona fide buying com-
missions and, as such, would not be included in transaction value. As always,
however, it should be noted that since the existence of a buying agency is
factually specific, the actual determination regarding the dutiability of future
commission payments will be made by the appraising officer at the port of
entry based on the documentation submitted.

HOLDING:

In conformity with the foregoing, the commission payments made by DBI
to Fillberg under the 1995 buying agency agreement constitute bona fide
buying commissions. As such, the payments are not included in transaction
value.
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EFFECT ON OTHER RULINGS:
HQ HO006588 is hereby revoked.
Sincerely,

Myres B. Harmon,
Director
Commercial and Trade facilitation Division

cc: Rick Lawlor, Regulatory Audit, Philadelphia
Steven Foreman, OFO, Philadelphia








