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OPINION
Tsoucalas, Senior Judge:

INTRODUCTION

Plaintiff, National Presto Industries, Inc. (“Presto”) brings this ac-
tion to contest the classification of its merchandise under the Har-
monized Tariff Schedule of the United States (“HTSUS”) 8479 argu-
ing that the goods should be classified under HTSUS 8441. The
United States Bureau of Customs and Border Protection (the “Gov-
ernment” or “CBP”), however, contends that the subject goods were
correctly classified under HTSUS 8479. This action is currently be-
fore the Court on cross motions for summary judgment pursuant to
Unites States Court of International Trade (“USCIT”) Rule 56. Juris-
diction is pursuant to 28 U.S.C. § 1581(a) (2006). For the reasons set
forth below, the Court finds that no genuine issues of material fact
remain and Presto is entitled to judgment as a matter of law.
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BACKGROUND

The Subject Goods and Procedural History

The merchandise, a diaper making machine, was imported into the
United States on or about May 13, 2005 at Newark, NJ with Entry
No. 112-9650819-5. Statement of Material Facts as to Which the
Moving Party Contends There is No Genuine Issue to be Tried (“Un-
contested Facts”) at 1.! Upon liquidation on July 7, 2006, CBP clas-
sified the merchandise under HTSUS 8479.89.9897 which provides as
follows:

8479 Machines and mechanical appliances having individual functions,
not specified or included elsewhere in this chapter; parts thereof
(con.):

Other machines and mechanical appliances (con.):

8479.89 Other (con.):
* * *
8479.89.98 Other......coooeviieiieien. 2.5%
* ES *
8479.89.9897 Other

In October, 2006 Presto filed a protest asserting that the proper
classification of the merchandise is HT'SUS 8441.80.0000, which pro-
vides:

8441 Other machinery for making up paper pulp, paper or paperboard,
including cutting machines of all kinds, and parts thereof:
* ES *
8441.80.0000 Other machinery .................... Free
ES ES *

After their protest was denied on January 12, 2007, Presto filed a
timely summons and complaint. All liquidated duties, charges and
exactions for the subject entry were paid prior to the commencement
of this action. See Uncontested Facts at 2.

LEGAL STANDARD

Pursuant to USCIT Rule 56, summary judgment is appropriate
when there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law. See Celotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986). In classification cases, summary judgment
is appropriate when “there is no genuine dispute as to the underlying

L All references to Uncontested Facts are facts to which both parties agree.
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factual issue of exactly what the merchandise is.” Ero Indus., Inc. v.
United States, 24 CIT 1175, 1179, 118 F. Supp. 2d 1356, 1359 (2000).

The Court reviews classification cases de novo, pursuant to 28
U.S.C. § 2640(a). It is ultimately the Court’s duty to determine the
correct classification. See Jarvis Clark Co. v. United States, 733 F.2d
873, 876 (Fed. Cir. 1984). In order to do so, the Court applies a
two-step analysis whereby it (1) ascertains the proper meaning of the
specific terms in the tariff provisions; and then (2) determines
whether the merchandise comes within the description of such terms
as construed. See Global Sourcing Group v. United States, 33 CIT __,
_, 611 F. Supp. 2d 1367, 1371 (2009); Pillowtex Corp. v. United
States, 171 F.3d 1370, 1373 (Fed. Cir. 1999). The first step of the
analysis is a question of law and the second is a question of fact. See
Pillowtex Corp., 171 F.3d at 1373.

“It is a general rule of statutory construction that where Congress
has clearly stated its intent in the language of a statute, a court
should not inquire further into the meaning of the statute.” Id. “Ab-
sent contrary legislative intent, HTSUS terms are construed accord-
ing to their common and commercial meanings, which are presumed
to be the same.” Phototenetics, Inc. v. United States, 33 CIT __, _ , 659
F. Supp. 2d 1317, 1322 (2009) (quoting Simod Am. Corp. v. United
States, 872 F.2d 1572, 1576 (Fed. Cir. 1989)). The Court may also rely
on its “own understanding of the terms used” and “consult lexico-
graphic and scientific authorities, dictionaries, and other reliable
information sources.” Phototenetics, 33 CIT at __, 659 F. Supp. 2d at
1322 (quoting Baxter Healthcare Corp. v. United States, 182 F.3d
1333, 1337-38 (Fed. Cir. 1999)).

Here, the parties have agreed that the merchandise is an adult
diaper making machine, Model AT-300. See Uncontested Facts at 2.
Therefore, the only remaining question is the proper scope of the
relevant classification provisions of the HTSUS, which is a question
of law. Accordingly, a grant of summary judgment for either side,
based on the pleadings and supporting documents, is appropriate.

ANALYSIS

A classification analysis utilizes the General Rules of Interpreta-
tion (“GRI”) and commences with GRI 1. Len-Ron Manufacturing Co.,
Inc. v. United States, 334 F. 3d 1304, 1308 (Fed. Cir. 2003). GRI 1
provides that classification shall be “according to the terms of the
headings and any relative section or chapter notes . . . .” Gen. R.
Interp. 1, HTSUS. As such, the terms of the headings and any relative
section or chapter notes are paramount. This classification analysis
necessarily begins by examining the separate language of the head-
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ings of HTSUS 8441 and HTSUS 8479 to determine whether the
subject goods are prima facie classified under either.

Presto contends that the subject merchandise is classifiable under
HTSUS 8441 because it produces articles of paper pulp and that the
Government has previously determined that diapers are classified as
a paper pulp article. As such, relying on what the diaper machine
produces, Presto argues that HTSUS 8441 specifically describes the
subject merchandise. Presto also notes that HTSUS 8479 is a basket
provision and since HTSUS 8441 more accurately describes the sub-
ject merchandise, there is no reason to resort to the basket provision.
See Plaintiff’s Memorandum of Points and Authorities in Support of
Plaintiff’s Motion for Summary Judgment at 7-8.

The Government, however, contends that the classification of the
diapers should not determine the classification of the machine itself.
The Court agrees with Presto that there is utility in scrutinizing what
kind of articles the subject merchandise produces because the head-
ing of HTSUS 8441 specifically instructs the reader to inquire. That
provision identifies machinery falling under that heading as machin-
ery “for making up paper pulp, paper or paperboard . . ..” HTSUS
8441.

Moreover, the Explanatory Notes (“ENs”) of HTSUS 8441 specifi-
cally state that “[t]his heading covers all machinery used for cutting,
and . . . those for the manufacture of various made up articles.”
Explanatory Notes, Section XVI, Chapter 84.41. Since the diapers
could be “made up articles” within the meaning of this EN, inquiry
into whether or not these diapers are paper pulp products is not
unreasonable.

Presto cites custom decisions where diapers were classified as pa-
per pulp products because it was the paper pulp which gave the
diapers their essential character despite their containing materials
other than paper pulp. “The role of the paper pulp, in contrast to the
other components, . . . is fundamental to the functioning of the
merchandise. . . . [T]he diaper/training pants cannot function without
the paper pulp.” HQ 965891 (Nov. 6, 2002). In addition, Presto also
refers to the North American Industry Classification System where
disposable diapers are defined within the paper manufacturing chap-
ter stating that there are U.S. industries who are “primarily engaged
in converting purchased sanitary paper stock . . . into sanitary paper
products, such as . . . disposable diapers . . ..” Executive Office of the
President, Office of Mgmt. & Budget, North American Industry Clas-
sification System, United States, 2002 p. 293 (2002).

Lastly, the ENs of HTSUS 8441 make clear that the machines
classified thereunder include machines for making up paper pulp for
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“various made up articles.” Explanatory Notes, Section XVI, Chapter
84.41. “Although the ENs are not legally binding or dispositive, they
may be consulted for guidance and are generally indicative of the
proper interpretation of the various HTSUS provisions.” Avenues In
Leather, Inc. v. United States, 423 F.3d 1326, 1334 (Fed. Cir 2005). It
is appropriate to rely on this EN, especially since the text is unam-
biguous and there are no persuasive reasons to disregard it. Drygel,
Inc. v. United States, 541 F.3d 1129, 1134 (Fed. Cir. 2008). Since the
subject merchandise produces articles made up of paper pulp, it
follows that the subject merchandise is prima facie classifiable under
HTSUS 8441.80.0000.

The Government contends the subject merchandise is more aptly
classified under HTSUS 8479 because no other heading covers it by
reference. They suggest that paper pulp is only part of the diaper
composition and, therefore, not controlling of the subject merchan-
dise’ classification. In support of its position, the Government cites a
1995 customs ruling on the classification of a sanitary napkin making
machine which classified the merchandise under HTSUS 8479.89.95.
For the following reasons, that ruling is not applicable here. First, the
ruling summarily dismisses, without any legal analysis, the prima
facie classification of the merchandise under HTSUS stating that
“machines which make up plastic and nonwovens, in addition to pulp,
paper or paperboard, are not classifiable under heading 8441, HT-
SUS.” HQ 957161 (April 24, 1995). Second, the ruling ignores the fact
that HTSUS 8441 specifically requires an inquiry into the type of
product being manufactured. Third, unlike here where the parties
agree that the principal function of the subject merchandise is to
produce adult diapers, this ruling stated “[they] are unable to deter-
mine the function which is considered the principal function of the
machine.” Id. Lastly, the ENs to HTSUS 8479 require classification
therein be limited to merchandise which can’t be classified under any
other heading which references their use, their method of functioning
or the industry in which it operates. See Explanatory Notes, Section
XVI, Chapter 84.79. That is not the case herein where HTSUS 8441
does reference use and the industry in which it is employed.

HTSUS 8441.80.0000 more specifically provides for the subject
merchandise classification than the basket provision of HTSUS
8479.89.9897. The Government’s position does not take into account
that: “A machine which is used for more than one purpose is, for the
purposes of classification, to be treated as if its principal purpose
were its sole purpose.” HTSUS, Chapter 84, Note 7; see also Fuji
America Corp. v. United States, 519 F.3d 1355, 1358 (Fed. Cir. 2008).
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Since both parties agree that the product produced by the subject
merchandise is an adult diaper and diapers have been consistently
found to be paper pulp products, it follows that the subject merchan-
dise, which makes this article, is other machinery for the “manufac-
ture of various made up articles.” As such, under a GRI 1 analysis, the
subject merchandise is prima facie classifiable under HTSUS
8441.80.0000. The Government’s contention that the subject mer-
chandise should be classified under the basket provision of HTSUS
8479.89.9897 is not persuasive. Those provisions are “intended as a
broad catch-all to encompass the classification of articles for which
there is no more specifically applicable subheading.” EM Industries,
Inc. v. United States, 22 CIT 156, 165, 999 F. Supp. 1473, 1480 (1998).
HTSUS 8479, specifically states that merchandise can only be clas-
sified within that basket provision if “not specified or included else-
where in this chapter.” Since the subject merchandise is prima facie
classifiable under HTSUS 8441, it cannot be simultaneously classifi-
able under HTSUS 8479.

CONCLUSION

Therefore, HTSUS 8441.80.0000 prevails over HTSUS
8479.89.9897 and is the appropriate classification for the subject
goods. For the foregoing reasons, Presto’s Motion for Summary Judg-
ment is granted and the Government’s Cross Motion for Summary
Judgment is denied. The merchandise at issue is properly classified
under HTSUS 8441.80.0000. Judgment will be entered accordingly.
Dated: July 18, 2011

New York, New York
/s/ Nicholas Tsoucalas
NICHOLAS TSOUCALAS
SENIOR JUDGE

e
Slip Op. 11-85
OceaN DUke CorroraTiON, Plaintiff, v UnitED StaTES, Defendant.

Before: Judith M. Barzilay, Senior Judge
Court No. 11-00140

[The court declines to grant defendant’s motion to dismiss for lack of subject matter
jurisdiction, instead dismissing plaintiff’s action for failure to state a claim for redres-
sable relief, and denies plaintiff’s motion for summary judgment as moot.]

Dated: July 18, 2011

Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt, LLP (Frances P. Hadfield,
Robert B. Silverman, and Peter W. Klestadt), for Plaintiff.
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Tony West, Assistant Attorney General; Jeanne E. Davidson, Director; Patricia M.
McCarthy, Assistant Director; Stephen C. Tosini, Senior Trial Counsel, Commercial
Litigation Branch, Civil Division, U.S. Department of Justice; Of Counsel, Chi S. Choy,
Senior Attorney, Office of Assistant Chief Counsel, U.S. Customs & Border Protection,
and Edward F. Kenny, Trial Attorney, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, for Defendant.

OPINION & ORDER
BARZILAY, Senior Judge:
Introduction

The present dispute between Plaintiff Ocean Duke Corporation
(“Ocean Duke”) and Defendant United States concerns five continu-
ous entry bonds subject to enhanced bond requirements that U.S.
Customs & Border Protection (“Customs”) once imposed on certain
importers. The salient question before the court asks whether the
relevant statute of limitations prevents judicial review. Defendant
contends that the two year period for Ocean Duke to bring an action
has passed and, as a result, 28 U.S.C. § 2636(i) deprives the court of
subject matter jurisdiction or otherwise bars suit.! Def.’s Mot. to
Dismiss 9-14. Plaintiff counters by pointing to Customs’s recent de-
nial of the company’s request to release and replace the subject bonds
as the moment the claim accrued. Pl.’s Opp’n 9-16. Because Plaintiff
offers an unavailing distinction and fails to demonstrate that it
timely filed suit, the court finds that the statute of limitations alone
bars suit and, accordingly, dismisses the case for Plaintiff’s failure to
state a claim for which the court may grant relief pursuant to Rule
12(b)(5).

I. Background

In July 2004, Customs amended the guidelines, later clarified and
supplemented by subsequent agency pronouncements, under which

! In the final pages of its motion to dismiss, Defendant offers a jeremiad to rebuke the
Court’s previous decisions on the legality of the enhanced bond requirements and to
discredit the Court’s view that it has the authority to review Customs’s bond determina-
tions. Def’s Mot. to Dismiss 15-18. In so doing, Defendant raises many of the same
contentions that the Court previously found unpersuasive in several well-reasoned hold-
ings. Compare Def.’s Mot. to Dismiss 15-18, with Nat’'l Fisheries Inst., Inc. v. U.S. Bureau
of Customs & Border Prot., Slip Op. 10-137, 2010 WL 5139443 (CIT Dec. 17, 2010), appeal
voluntarily dismissed, 2011 U.S. App. LEXIS 4433 (Fed. Cir. Feb. 4, 2011); Nat’l Fisheries
Inst., Inc. v. U.S. Bureau of Customs & Border Prot., 34 CIT __, 751 F. Supp. 2d 1318
(2010); Nat’l Fisheries Inst., Inc. v. U.S. Bureau of Customs & Border Prot., 34 CIT _, 714
F. Supp. 2d 1231 (2010); Nat'l Fisheries Inst., Inc. v. U.S. Bureau of Customs & Border Prot.,
Slip Op. 09-104, 2009 WL 3053727 (CIT Sept. 25, 2009); Nat’l Fisheries Inst., Inc. v. U.S.
Bureau of Customs & Border Prot., 33 CIT __, 637 F. Supp. 2d 1270 (2009); Nat’l Fisheries
Inst., Inc. v. U.S. Bureau of Customs & Border Prot., 30 CIT 1838, 465 F. Supp. 2d 1300
(2006). The court need not revisit these questions or address Defendant’s unhelpful argu-
ments, since the statute of limitations bars Plaintiff’s suit.
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port directors set continuous entry bond requirements for importers
of shrimp subject to antidumping or countervailing duties. Admin. R.
1-9. These altered rules, known as the “enhanced bond require-
ments,” significantly increased the minimum bond amounts due from
shrimp importers. Admin. R. 1-9. At that time, Customs stated that
it would require enhanced bonding for entries made subject to new
antidumping duty orders. Admin. R. 6.

In February 2005, the U.S. Department of Commerce (“Commerce”)
issued new antidumping duty orders covering shrimp from six coun-
tries. See, e.g., Certain Frozen Warmwater Shrimp From the People’s
Republic of China, 70 Fed. Reg. 5,149 (Dep’t of Commerce Feb. 1,
2005) (final investigation determination). As an importer and dis-
tributor of seafood products, including shrimp, Ocean Duke had
grown accustomed to posting import bonds for such goods in amounts
calculated under the old rules. Lin Aff. ] 5-6. Following the entry of
the new antidumping duty orders on shrimp, however, Customs pro-
nounced the amount of Ocean Duke’s continuous entry bonds insuf-
ficient in view of the enhanced bond requirements and advised Plain-
tiff that it should post new bonds that comport with the amended
rules. Compl. ] 37; Lin Aff. 7. As a result, Ocean Duke obtained five
separate continuous entry bonds between 2005 and 2008 in amounts
that conformed to the enhanced bond requirements, the last of which
took effect on February 5, 2008. Compl. {{ 38—-39; Murphy Aff. Ex. 1
at 1-5.

In August 2009, the Court found that Customs acted arbitrarily and
contrary to law in several respects when it promulgated the enhanced
bond requirements and applied them only to importers entering
shrimp subject to antidumping duty orders.? Nat’l Fisheries Inst., Inc.
v. U.S. Bureau of Customs & Border Prot., 33 CIT ___, _ , 637 F.
Supp. 2d 1270, 1285-1300 (2009) (“Nat’l Fisheries Inst. II”). Ulti-
mately, the Court enjoined the continued application of these rules.
Nat’l Fisheries Inst., Inc. v. U.S. Bureau of Customs & Border Prot.,
34 CIT _, , 751 F. Supp. 2d 1318, 132226 (2010).

Prior to the Court’s decision in Nat’l Fisheries Inst. I1I, Plaintiff
submitted two separate requests asking Customs to cancel one of the
subject continuous entry bonds and to replace it with a superseding
bond with a limit of liability calculated in accordance with the pre-
liminary injunction issued in Nat’l Fisheries Inst., Inc. v. U.S. Bureau
of Customs & Border Prot., 30 CIT 1838, 465 F. Supp. 2d 1300 (2006)
(“Nat’l Fisheries Inst. I”). Admin. R. 74-88. The agency rejected both

2 Notably, to comply with an adverse ruling from the World Trade Organization’s Dispute
Settlement Body, Customs prospectively ended the application of the enhanced bonding
requirements to this class of importers in April 2009. See Enhanced Bonding Requirement
for Certain Shrimp Importers, 74 Fed. Reg. 14,809, 14,810 (CBP Apr. 1, 2009).
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requests. Admin. R. 89. Invigorated by the Court’s decision in Nat’l
Fisheries Inst. II, Ocean Duke intensified its efforts, submitting four
additional requests between September 2009 and April 2011. Admin.
R. 102-05, 108-37. In the latter petitions, Plaintiff asked Customs to
undo all five bonds in dispute. Admin. R. 102-05, 108-37. Customs
denied these demands, rejecting the sixth and final request on April
18, 2011.%3 Compl. ] 4. Plaintiff followed with this suit on May 11,
2011. See generally Compl.

II. Subject Matter Jurisdiction & Standard of Review

The court exercises subject matter jurisdiction over the action pur-
suant to 28 U.S.C. § 1581(i)(4).* See Nat’l Fisheries Inst. II, 33 CIT at

3 Customs has yet to decide finally whether to apply the holdings in the Nat’l Fisheries Inst.
cases to shrimp importers who did not participate as a party in that litigation. Admin. R.
138-39.

4 Defendant avers that the applicable statute of limitations in § 2636(i) amounts to a
jurisdictional prerequisite that prevents the Court from asserting subject matter jurisdic-
tion over Plaintiff’s suit. Def’s Mot. to Dismiss 8-9. A dearth of clarity in the holdings of
relevant Supreme Court and Federal Circuit precedents prevents the court from adopting
Defendant’s statement of the law on this topic. Compare Reed Elsevier, Inc. v. Muchnick, 130
S. Ct. 1237, 1243 (2010) (noting that term “jurisdictional” applies “only to ‘prescriptions
delineating the classes of cases (subject-matter jurisdiction) and the persons (personal
jurisdiction)’ implicating that authority” (citation omitted)); id. at 1244, 1247 (outlining
differences between “true jurisdictional conditions” and “nonjurisdictional limitations on
causes of action” and specifically defining latter category as provisions that do not “clearly
state” that scope counts as jurisdictional, that lack “a clear jurisdictional label,” that do not
sit in “jurisdiction-granting section” of statutory scheme, or that “admit[ Jof congressionally
authorized exceptions”); id. at 1247-48 (asserting that holding in Bowles v. Russell, 551
U.S. 205 (2007), did not stand for proposition that “all statutory conditions imposing a time
limit should be considered jurisdictional” and instead finding “context” and prior Supreme
Court interpretations “relevant to whether a statute ranks a requirement as jurisdictional”
(footnote omitted)); Rockwell Int’l Corp. v. United States, 549 U.S. 457, 467-70 (2007) (“If
the Legislature clearly states that a threshold limitation on a statute’s scope shall count as
jurisdictional, then courts and litigants will be duly instructed and will not be left to wrestle
with the issue.” (quoting Arbaugh v. Y & H Corp., 546 U.S. 500, 515-16 (2006)) (quotation
marks omitted)); Mitsubishi Elecs. Am., Inc. v. Unites States, 44 F.3d 973, 978 (Fed. Cir.
1994) (finding that Court of International Trade retained jurisdiction but that two-year
statute of limitations under § 2636(i) barred plaintiff’s suit), with Bowles, 551 U.S. at
210-13 (analyzing statutory condition imposing time limit in the context of habeas corpus
as jurisdictional, distinguishing Arbaugh); Arctic Slope Native Ass’n, Ltd. v. Sebelius, 583
F.3d 785, 792-93 (Fed. Cir. 2009) (citing Stone Container Corp. v. United States, 229 F.3d
1345, 1352 (Fed. Cir. 2000)) (tacitly stating that § 2636(i) provides a jurisdictional time bar);
SKF USA, Inc. v. U.S. Customs & Border Prot., 556 F.3d 1337, 1348 (Fed. Cir. 2009) (citing
John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 133-35 (2008)) (“We assume, but
do not decide, that the statute of limitations in § 2636(i) is jurisdictional.”); accord Parkdale
Int’l, Ltd. v. United States, 31 CIT 1229, 1237 n.6, 508 F. Supp. 2d 1338, 1349 n.6 (2007)
(“The statute’s reference to actions of which the court ‘has jurisdiction’ being barred does not
clearly state a Congressional intent to treat this statute of limitations as jurisdictional.”).
Defendant alternatively contends that § 2636(i) compels dismissal for failure to state a
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__,637 F. Supp. 2d at 1281; Nat’l Fisheries Inst. I, 30 CIT at 1847,
465 F. Supp. 2d at 1309. In deciding a motion to dismiss based on Rule
12(b)(5), the court takes all factual allegations as true and construes
all reasonable inferences in favor of the plaintiff. Cedars-Sinai Med.
Ctr. v. Watkins, 11 F.3d 1573, 1584 n.13 (Fed. Cir. 1993); accord Sioux
Honey Ass’n v. United States, 34 CIT ___, __, 722 F. Supp. 2d 1342,
1349-50 (2010). Yet, the plaintiff bears the burden of pleading and
proving the requisite facts needed to present a valid claim for relief.
USCIT R. 8(a)(2) (“A pleading that states a claim for relief must
contain . . . a short and plain statement of the claim showing that the
pleader is entitled to relief.”); Bell Atl. Corp. v. Twombley, 550 U.S.
544,555 (2007) (noting plaintiff’s obligation to provide “grounds of his
entitlement to relief” and to offer factual allegations that raise “a
right to relief above the speculative level.” (citations, internal quota-
tion marks & brackets omitted)); Cambridge v. United States, 558
F.3d 1331, 1335 (Fed. Cir. 2009) (“[A] plaintiff must plead factual
allegations that support a facially ‘plausible’ claim to relief . . . .”
(citation omitted)). To satisfy this burden and thereby present a
facially plausible claim, the plaintiff must plead “factual content that
allows the [Clourt to draw the reasonable inference that the defen-
dant is liable for the misconduct alleged,” Ashcroft v. Igbal, 129 S. Ct.
1937, 1949 (2009) (citing Twombly, 550 U.S. at 556), and demonstrate
that the claim accrued within the prescribed time limits, see, e.g., Bd.
of Regents of Univ. of State of N.Y. v. Tomanio, 446 U.S. 478, 487-88
(1980) (describing policy behind statutes of limitations and stating
that “Congress, unless it has spoken to the contrary, did not intend by
the mere creation of a ‘cause of action’ or ‘claim for relief’ that any
plaintiff filing a complaint would automatically prevail if only the
necessary elements of the federal substantive claim for relief could be
established”); Hair v. United States, 350 F.3d 1253, 1256 (Fed. Cir.
2003) (“It has been the common understanding that wrongs for which
the law grants a remedy are subject to a requirement that, in fair-
ness, the party wronged must pursue the remedy in a timely fashion.”
(footnote omitted)).

III. Discussion

A. The Statute of Limitations Bars Plaintiff’s Suit

Defendant articulates three grounds for the court to dismiss Ocean
Duke’s complaint as untimely. First, Defendant contends that Plain-
tiff’s challenge to the enhanced bonding requirements accrued in
February 2005, when Customs first required Ocean Duke to obtain a

claim for which the court may grant relief. Def.’s Mot. to Dismiss 9 n.1. The court focuses
on the second allegation alone in determining the stature of Plaintiff’s suit.
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new bond under the changed rules, and that any action against each
subsequent bond determination accrued no later than February 5,
2008, the date upon which the last enhanced bond posted by Ocean
Duke took effect. Def’s Mot. to Dismiss 9-13. Noting that § 2636(i)
requires a party to file a suit within two years after the cause of action
first accrues, Defendant argues that all events necessary for Ocean
Duke to state a claim passed long ago. Def.’s Mot. to Dismiss 9-13.
Defendant also argues that Ocean Duke’s six petitions cannot toll the
statute of limitations. Def.’s Mot. to Dismiss 11. Finally, Defendant
avers that relevant Federal Circuit precedent disposes of any notion
that Ocean Duke possesses a continuing claim. Def.’s Mot. to Dismiss
13-14.

Plaintiff rebuts Defendant’s assertions initially by explaining that
it does not challenge the five separate bond determinations, but
instead contests Customs’s decision not to apply the holdings in the
Nat'l Fisheries Inst. litigation to its enhanced bonds. Pl’s Oppn
10-12. Ocean Duke argues that this decision, made on April 18, 2011,
falls squarely within the time permitted to file suit. Pl.’s Opp’n 10-12.
Plaintiff also explains that its action amounts to a continuing claim,
given that Ocean Duke suffered a new injury when Customs refused
to recalculate the amount due under the subject bonds. Pl.’s Opp’n
12-15. Ocean Duke concludes its discussion on the subject by at-
tempting to distinguish the authorities upon which Defendant relies.
Pl’s Opp’n 15-16.

In Title 28 of the United States Code, Congress declared that for
any civil action over which the Court has jurisdiction under § 1581(i),
a plaintiff must commence the suit “within two years after the cause
of action first accrues.” § 2636(i). A seminal case from the Federal
Circuit teaches that “[a] cause of action accrues when ‘all events’
necessary to state the claim, or fix the alleged liability of the Govern-
ment, have occurred.” Mitsubishi Elecs. Am., Inc. v. United States, 44
F.3d 973, 977 (Fed. Cir. 1994) (citing United States v. Commodities
Exp. Co., 972 F.2d 1266, 1270 (Fed. Cir. 1992)). In plain terms, the
principle connotes that “a claim accrues when ‘the aggrieved party
reasonably should have known about the existence of the claim.” Id.
at 978 (quoting St. Paul Fire & Marine Ins. Co. v. United States, 959
F.2d 960, 964 (Fed. Cir. 1992)).

Ocean Duke filed an untimely claim. In its complaint, Plaintiff
identifies the operative events as culminating on the dates that Cus-
toms required the company to post the five bonds calculated under
the enhanced bond requirements. Compl. { 37-39. Those dates
encompass the necessary facts giving rise to Ocean Duke’s action, a
point that seems clear given that Plaintiff spends the bulk of its
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complaint summarizing various actions taken or injuries suffered by
the company as a result of the enhanced bonds, such as the need to
provide additional collateral, secure added credit, forgo investment
opportunities, and pay various bank charges. Compl. {{ 40-58. Be-
cause Plaintiff started to accumulate injuries immediately after Cus-
toms required Ocean Duke to post the enhanced bonds, Plaintiff
reasonably should have known about the existence of the claim no
later than the date each bond took effect, the last of which occurred in
February 2008. See Mitsubishi Elecs. Am., Inc., 44 F.3d at 978. As a
result, Ocean Duke’s claim accrued no later than February 2010, well
before Plaintiff filed suit in May 2011. Therefore, the statute of
limitations bars Ocean Duke’s suit.

Plaintiff’s attempt to distinguish its challenge as one against Cus-
toms’s April 2011 decision constitutes a false distinction. Ocean Duke
does not dispute that it seeks relief identical to that afforded the
plaintiffs in Nat’l Fisheries Inst. Compl. ] 62—63. Plaintiff goes so far
as to state that it faced “identical” circumstances. Admin. R. 111, 117
(“Ocean Duke’s situation is identical in all material respects to that of
the party plaintiffs in [Nat'l Fisheries Inst.]”). Nevertheless, those
plaintiffs first sought a judicial remedy in December 2005, Nat’l
Fisheries Inst., Inc. v. U.S. Bureau of Customs & Border Prot., No.
05-00683 (CIT filed Dec. 21, 2005), while Ocean Duke did not do the
same until May 2011. Ocean Duke does not articulate what, if any-
thing, justified a delay in their quest for judicial relief. If Plaintiff
found itself similarly situated to the importers in Nat’l Fisheries Inst.,
then the statute of limitations expired long ago.

Plaintiff does not convince the court that it advances a continuing
claim. Under the continuing claim theory, also referred to as the
continuing violation doctrine, “each time a plaintiff is injured by an
act of the defendant[] a cause of action accrues to him to recover
damages caused by that act and . . ., as to those damages, the statute
of limitations runs from the commission of the act.” Zenith Radio
Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 338 (1971); accord Pat
Huval Rest. & Oyster Bar, Inc. v. United States, 32 CIT __, , 547
F. Supp. 2d 1352, 1360 (2008). For the doctrine to apply, “the plain-
tiff’s claim must be inherently susceptible to being broken down into
a series of independent and distinct events or wrongs, each having its
own associated damages.” Brown Park Estates-Fairfield Dev. Co. v.
United States, 127 F.3d 1449, 1456 (Fed. Cir. 1997). Importantly, the
doctrine does not pertain to a claim “based upon a single distinct
event, which may have continued ill effects later.” Id. Ocean Duke
suffers continued ill effects from five distinct events, i.e., the posting
of the five subject bonds. Plaintiff does not allege that it incurred new,
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distinctly cognizable damages as a result of Customs’s April 2011
decision, a claim that, if true, could pass muster under the continuing
claim theory. Instead, Ocean Duke contends that it suffers continued
harm flowing from the original determinations requiring bonds at the
increased amounts. Compl. ] 64-67; Pl.’s Opp’n 13 (noting company
“not relieved of its onerous (and now illegal) obligations” due to
Customs’s April 2011 decision). Thus, because Ocean Duke cannot
point to a new injury inflicted as a result of Customs’s April 2011
decision, see Brown Park Estates-Fairfield Dev. Co., 127 F.3d at 1457,
the court need not address the argument further.

Finally, Ocean Duke’s several voluntary applications for reconsid-
eration, the last of which Customs rejected on April 18, 2011, do not
toll the statute of limitations. Plaintiff suggests that it could not
pursue its claim until Customs acted upon the request to replace
Plaintiff’s bonds. Pl’s Opp’n 12, 16. The Federal Circuit has in-
structed that “[aln administrative proceeding does not toll the limi-
tations period unless the proceeding is a mandatory prerequisite to
filing suit.” Mitsubishi Elecs. Am., Inc., 44 F.3d at 978 (citations
omitted). The Court similarly has recognized that “[a]lthough the
type of claim that a party raises and the availability of administrative
remedies may affect the accrual of the party’s cause of action under [§
1581(i)], a party’s decision to pursue ‘permissive administrative rem-
edies does not toll running of the statute of limitation[s] or delay
accrual of the cause of action.” Mitsubishi Elecs. Am., Inc. v. United
States, 18 CIT 167, 179, 848 F. Supp. 193, 202 (1994) (citations,
brackets & emphasis omitted). The Administrative Procedure Act
does not require a party to file a request for reconsideration before
filing suit against an agency, 5 U.S.C. § 702, and the opportunity for
judicial review of the underlying bond determinations existed prior to
Customs’s last decision on Ocean Duke’s voluntary filings. Moreover,
in a case where “the facts and proceedings necessary to judicial
review were in place long before” the last agency decision on a vol-
untary petition and the “government did nothing to prevent the filing
of a complaint,” the Court has determined that to toll the statutory
time period “would defeat the purpose of the statute of limitations,
that is, prompt resolution of these matters.” Pope Prods. v. United
States, 15 CIT 484, 487 (1991) (not reported in F. Supp.). The court
declines to rule differently in the present action.

IV. Conclusion

While the court sympathizes with Plaintiff’s financial plight caused
by the amount due under the enhanced bonds, that sentiment alone
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cannot circumvent the statutory time bar which prevents judicial
resolution of the case. Therefore, for the reasons stated, the court
hereby

ORDERS that Defendant’s motion to dismiss is GRANTED for
Plaintiff’s failure to state a claim for which the court may grant relief;
and further

ORDERS that Plaintiff’s motion for summary judgment is DE-
NIED as moot.
Dated: July 18, 2011

New York, NY
/s! Judith M. Barzilay

JupitH M. BARrziLAY, SENIOR JUDGE





