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OPINION

Gordon, Judge:
I. Introduction

This action involves an administrative review conducted by the
United States Department of Commerce (“Commerce”) of the anti-
dumping duty order covering certain circular welded carbon steel
pipes and tubes from Taiwan. See Circular Welded Carbon Steel Pipes
and Tubes from Taiwan, 75 Fed. Reg. 62,366 (Dep’t of Commerce Oct.
8, 2010) (final results admin. review) (“Final Results”); see also Issues
and Decision Memorandum, A-583-008 (Dep’t of Commerce Sept. 30,
2010) available at http://www.ia.ita.doc.gov/frn/summary/TATWAN/
2010-25298—1.pdf (last visited Aug. 24, 2011) (“Decision Memoran-
dum?”). Before the court is Plaintiff Yieh Phui Enterprise Company’s
(“Yieh Phui”) motion for judgment on the agency record challenging
Commerce’s selection of invoice date as the date of sale for Plaintiff’s
U.S. sales. The court has jurisdiction pursuant to Section
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516A(a)(2)(B)(ii1) of the Tariff Act of 1930, as amended, 19 U.S.C. §
1516a(a)(2)(B)(iii) (2006),' and 28 U.S.C. § 1581(c) (2006). For the
reasons set forth below, the Final Results are sustained.

II. Standard of Review

For administrative reviews of antidumping duty orders, the court
sustains Commerce’s determinations, findings, or conclusions unless
they are “unsupported by substantial evidence on the record, or oth-
erwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i).
More specifically, when reviewing agency determinations, findings, or
conclusions for substantial evidence, the court assesses whether the
agency action is reasonable given the record as a whole. Nippon Steel
Corp. v. United States, 458 F.3d 1345, 1350-51 (Fed. Cir. 2006).
Substantial evidence has been described as “such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion.” Dupont Teijin Films USA v. United States, 407 F.3d 1211, 1215
(Fed. Cir. 2005) (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197,
229 (1938)). Substantial evidence has also been described as “some-
thing less than the weight of the evidence, and the possibility of
drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency’s finding from being supported by
substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607,
620 (1966). Fundamentally, though, “substantial evidence” is best
understood as a word formula connoting reasonableness review. 3
Charles H. Koch, Jr., Administrative Law and Practice § 9.24[1] (3d.
ed. 2011). Therefore, when addressing a substantial evidence issue
raised by a party, the court analyzes whether the challenged agency
action “was reasonable given the circumstances presented by the
whole record.” Edward D. Re, Bernard J. Babb, and Susan M. Koplin,
8 West’s Fed. Forms, National Courts § 13342 (2d ed. 2011).

Separately, when reviewing Commerce’s interpretation of its regu-
lations, the court accords the agency’s interpretation “controlling
weight unless it is plainly erroneous or inconsistent with the regula-
tion.” Am. Signature, Inc. v. United States, 598 F.3d 816, 827 (Fed.
Cir. 2010) (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S.
410, 414 (1945)).

! Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2006 edition.
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II1. Background

In general “an antidumping analysis involves a comparison of ex-
port price or constructed export price in the United States with
normal value in the foreign market.” 19 C.F.R. § 351.401(a) (2010)%;
see also 19 U.S.C. §§ 1677a, 1677b. The date of sale for a respondent’s
U.S. sales is part of the export price calculation, which is then com-
pared to normal value. See 19 C.F.R. § 351.401(a), (i). In the prelimi-
nary results Commerce used invoice date as the date of sale for
Plaintiff’s U.S. sales. In its administrative case brief Plaintiff argued
that Commerce erred because Commerce’s “calculation of the fre-
quency of change to the material terms of sale between the final
contract date and the invoice date was incorrectly based on a selective
review of sales documents,” and that Plaintiff “had an extraordinarily
low percentage of changes after the final contract date for its U.S.
sales.” Yieh Phui Admin. Case Br. 34, PD 74.% Plaintiff also argued
that the difference in its U.S. sales and home market sales processes
mandated use of contract date. Id. Plaintiff also argued that the facts
and circumstances of its U.S. sales were similar to other administra-
tive decisions in which Commerce used a date other than invoice date.

Commerce was not persuaded. In the Final Results Commerce
provided a detailed, well-reasoned response to each of Plaintiff’s
arguments, and continued to use invoice date for Plaintiff’s U.S.
sales. See Decision Memorandum at 4-8. Specifically, Commerce
found that Plaintiff underreported the total number of U.S. sales for
which the material terms changed after contract date and therefore
understated those changes during the period of review. Id. at 8; Final
Analysis Memorandum for Yieh Phui Enterprise Co., Ltd.: Circular
Welded Carbon Steel Pipes and Tubes from Taiwan (A583-008), May
1, 2008-April 30, 2009 at 3—4 (“Confidential Final Analysis Memo-
randum”), CD 24. Commerce concluded that the material terms of
multiple U.S. sales changed after contract date and selected invoice
date as the date of sale. Id. Commerce also rejected Plaintiff’s argu-
ments that relied on differences in Plaintiff’s U.S. and home market
sales processes to establish contract date as the date of sale. See
Decision Memorandum at 6-8.

IV. Discussion

The antidumping statute does not specifically address Commerce’s
selection of date of sale. Commerce, however, has a long-standing
regulation that does, 19 C.F.R. § 351.401(1) (“Date of Sale”). Section

2 Further citations to title 19 of the Code of Federal Regulations are to the 2010 edition.

3 “PD__” refers to a document contained in the public administrative record. “CD__” refers
to a document contained in the confidential record.
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351.401(i) provides that Commerce “normally will use the date of
invoice” as the date of sale. The regulation specifies invoice date as
the presumptive date of sale because

as a matter of commercial reality, the date on which the terms of
a sale are first agreed is not necessarily the date on which those
terms are finally established. In the Department’s experience,
price and quantity are often subject to continued negotiation
between the buyer and the seller until a sale is invoiced. The
existence of an enforceable sales agreement between the buyer
and the seller does not alter the fact that, as a practical matter,
customers frequently change their minds and sellers are respon-
sive to those changes. The Department also has found that in
many industries, even though a buyer and seller may initially
agree on the terms of a sale, those terms remain negotiable and
are not finally established until the sale is invoiced. Thus, the
date on which the buyer and seller appear to agree on the terms
of a sale is not necessarily the date on which the terms of sale
actually are established. The Department also has found that in
most industries, the negotiation of a sale can be a complex
process in which the details often are not committed to writing.
In such situations, the Department lacks a firm basis for deter-
mining when the material terms were established. In fact, it is
not uncommon for the buyer and seller themselves to disagree
about the exact date on which the terms became final. However,
for them, this theoretical date usually has little, if any, rel-
evance. From their perspective, the relevant issue is that the
terms be fixed when the seller demands payment (i.e., when the
sale is invoiced).

Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg.
27,296, 27,348-49 (Dep’t of Commerce May 19, 1997) (“Preamble”).
Notwithstanding the regulatory presumption of invoice date, Com-
merce “may use a date other than the date of invoice if [Commerce] is
satisfied that a different date better reflects the date on which the
exporter or producer establishes the material terms of sale.” 19 C.F.R.
§ 351.401(3). In implementing the regulation, Commerce further ex-
plained that if

the Department is presented with satisfactory evidence that the
material terms of sale are finally established on a date other
than the date of invoice, the Department will use that alterna-
tive date as the date of sale. For example, in situations involving
large custom-made merchandise in which the parties engage in
formal negotiation and contracting procedures, the Department
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usually will use a date other than the date of invoice. However,
the Department emphasizes that in these situations, the terms
of sale must be firmly established and not merely proposed. A
preliminary agreement on terms, even if reduced to writing, in
an industry where renegotiation is common does not provide any
reliable indication that the terms are truly “established” in the
minds of the buyer and seller. This holds even if, for a particular
sale, the terms were not renegotiated.

62 Fed. Reg. at 27,349. Commerce therefore has some flexibility in
selecting the date of sale; the presumption in favor of invoice date is
not conclusive. See, e.g., Circular Welded Non-Alloy Steel Pipe From
the Republic of Korea, 63 Fed. Reg. 32,833, 32,385 (Dep’t of Commerce
1998) (While . . . the Department prefers to use invoice date as the
date of sale, we are mindful that this preference does not require the
use of invoice date if the facts of a case indicate a different date better
reflects the time at which the material terms of sale were established.
Indeed, . . . both the Proposed and Final Regulations speak to giving
the Department flexibility to abandon the use of invoice date.”) (em-
phasis added); Issues and Decision Memorandum for the Antidump-
ing Duty Administrative Review of Certain Welded Carbon Steel Pipes
and Tubes from Thailand, A-549-502 at Comment 1 (Dep’t of Com-
merce Oct. 4, 2000) (“[TThe Department recognizes the need for flex-
ibility in those circumstances in which an alternative date better
reflects the date of sale.”) (emphasis added) available at
http:/www.ia.ita.doc.gov/frn/summary/thailand/00-26385-1.txt (last
visited Aug. 24, 2011).

Plaintiff posits a “legal” argument that Commerce was too inflex-
ible (or not flexible enough) in applying its date of sale regulation in
the Final Results. This though is not so much a “legal” argument
(challenging Commerce’s interpretation of its own regulation), as it is
a concession by Plaintiff that it needs a “flexibly” applied date of sale
regulation to achieve its desired result. The court, however, cannot
meaningfully or sensibly review whether Commerce’s date of sale
selection was flexible or inflexible (words that do not appear in the
regulation), but instead must focus on the more concrete and review-
able problem of whether a reasonable mind would conclude that the
administrative record as a whole demonstrates that Plaintiff’s mate-
rial terms of its U.S. sales were “finally” and “firmly” established on
contract date. Preamble, 62 Fed. Reg. at 27,349; see, e.g., Allied Tube
and Conduit Corp. v. United States, 24 CIT 1357, 137172, 127 F.
Supp. 2d 207, 220 (2000) (“Allied Tube”) (“Plaintiff, therefore, must
demonstrate that it presented Commerce with evidence of sufficient
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weight and authority as to justify its factual conclusions as the only
reasonable outcome. If, however, the record indicates that Com-
merce’s decision to use the invoice date as the date of sale was
reasonable and was supported by substantial evidence, Plaintiff's
arguments must fail.”).*

In making its “legal” argument about flexibility, Plaintiff relies on
various quotes contained in Nucor Corp. v. United States, 33 CIT __,
__, 612 F. Supp. 2d 1264, 1341 (2009) (“Nucor”) (“Flexibility in Com-
merce’s date of sale analysis is more than a mere regulatory prefer-
ence; it rises to the level of a statutory mandate.” (citing Allied Tube,
24 CIT at 1368, 127 F. Supp. 2d at 216-17)). PL. Mot. for J. on the
Agency R. 7, ECF No. 35 (“PL. Br.”). Plaintiff, however, fails to cite or
discuss the subsequent history of Nucor, which tempers, if not mutes
entirely, the court’s earlier, intermediate decision. In Nucor the court
remanded Commerce’s selection of invoice date for further consider-
ation. Nucor 33 CIT at , 612 F. Supp. 2d at 1323. On remand
Commerce provided a comprehensive, well-reasoned discussion of the
date of sale issue and regulation, one in which Commerce determined
that its original selection of invoice date and its date of sale method-
ology were correct. See Nucor Corp. v. United States, Consol. Court
No. 05-00616, Final Results of Redetermination at 43-51, 76-91
(Nov. 6, 2009), ECF No. 117 (“Nucor Remand Results”). The court then
sustained Commerce’s remand results in their entirety. See Nucor
Corp. v. United States, 34 CIT , Slip Op. 10-06 (Jan. 19, 2010)
(sustaining remand results). Given the intermediate posture of Nucor
and its subsequent history, in the court’s view it does not possess as
much persuasive weight on the interpretation and application of 19
C.FR. § 351.401(i) as Plaintiff contends.? The more helpful and per-
suasive guide to Commerce’s date of sale regulation is actually pro-

4 During the administrative review Plaintiff attempted to argue that Commerce had an
established administrative practice of using contract date in situations similar to its own,
citing prior administrative decisions in which Commerce applied contract date as the date
of sale. In the Final Results Commerce disagreed and distinguished each of the prior
administrative decisions cited by Plaintiff. Decision Memorandum at 4-7. Plaintiff has not
presented that argument to the court, choosing not to pursue the issue of whether Com-
merce’s selection of invoice date is inconsistent with prior administrative practice.

5 To the extent that the court’s statement in Nucor (“Flexibility in Commerce’s date of sale
analysis is more than a mere regulatory preference; it rises to the level of a statutory
mandate.”) has any lingering precedential effect, this court declines to endorse that reading
of the regulation. If flexibility truly rose to the level of a statutory mandate, one would
expect a wide and varied application of dates of sale in administrative reviews. Commerce,
however, rejected such “flexibility” when promulgating the regulation, opting for predict-
ability and administrability in setting invoice date as the presumptive date of sale, subject
to various alternatives if the record demonstrates that the material terms are finally and
firmly established on an alternative date.
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vided in the Nucor Remand Results, which Plaintiff has not cited nor
addressed.

With that said, the court turns to Plaintiff’s substantial evidence
challenge and specifically, whether a reasonable mind would conclude
that the administrative record as a whole demonstrates that Plain-
tiff’s material terms of its U.S. sales were “finally” and “firmly”
established on contract date. This is a difficult issue for Plaintiff
because, as Plaintiff concedes, material terms did change after con-
tract date for a portion of Plaintiff’s U.S. sales. Pl. Br. 10; see also
Decision Memorandum at 4. Given these changes, Plaintiff could not
(and did not) argue that the material terms for all of its U.S. sales
were finally and firmly established on contract date, (or that any
changes to material terms were reflected in duly executed contract
amendments). Plaintiff instead addresses this problem by arguing
that the changes in material terms occurred too “infrequently” to
justify a selection of invoice date. Pl. Br. 10-11. In other words,
Commerce should have simply disregarded or ignored these changes.
To support this argument Plaintiff provides a dictionary definition of
the word “frequent.” Pl. Br. 10. This though is not much help to the
court. Leaving aside that the word “frequent” does not appear in the
regulation, the critical question is not whether the raw number of
Plaintiff’s U.S. sales with material changes satisfies a dictionary
definition of the word “frequent” or “infrequent” but whether those
instances are so small as to be de minimis or negligible within the
meaning of the regulation and antidumping statute. This is a ques-
tion Plaintiff never addresses. During the administrative review
Commerce observed that Plaintiff failed to “establish why the per-
centage [change in sales] should be considered ‘extraordinarily low’. .
. .” Decision Memorandum at 8. Likewise, here, Plaintiff fails to
anchor its “frequency” argument to a statutory, regulatory, or admin-
istrative law standard® that the court may apply to review the rea-
sonableness of Commerce’s refusal to treat as de minimis or negli-
gible Plaintiff’s U.S. sales for which material terms changed.

It is not as if such standards do not exist. The statute and regula-
tions do provide some possible helpful guidelines, at least through
analogy. For example, Commerce treats “as de minimis any weighted-
average dumping margin . . . that is less than 0.5 percent ad valorem.
... 19 C.F.R. § 351.106. A 2 percent threshold applies to investiga-
tions. 19 U.S.C. § 1673b(b)(3). There is also a 3 percent negligibility

8 Perhaps the most logical source for such standards is Commerce’s own prior administra-
tive decisions involving the date of sale regulation. In its briefs before the court, however,
Plaintiff did not analyze Commerce’s prior administrative decisions to provide some guide-
line or benchmark as to what percentage of material changes Commerce may have disre-
garded in the past when selecting a date of sale other than invoice date.
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benchmark for country imports in injury determinations. 19 U.S.C. §
1677(23). Needless to say, the frequency of material changes in Plain-
tiff’s U.S. sales was greater than each of these measures.”

It is therefore not possible on this administrative record to conclude
that the material terms of Plaintiff’s U.S. sales were “finally” and
“firmly” established on contract date, and by extension, that Com-
merce’s selection of invoice date was unreasonable. The fact that
material terms of multiple sales changed during the period of review,
combined with Commerce’s reasonable inference that even more sales
may have changed post-contract than originally determined, led
Commerce to reasonably conclude that invoice date was appropriate.
Decision Memorandum at 8; see also Preamble, 62 Fed. Reg. at
217,348-49 (“The existence of an enforceable sales agreement between
the buyer and the seller does not alter the fact that, as a practical
matter, customers frequently change their minds and sellers are
responsive to those changes.”).

As for Plaintiff’s arguments that its U.S. sales processes and course
of conduct between Plaintiff and its U.S. customers mandate selection
of contract date, Commerce reasonably considered and rejected them.
Specifically, Plaintiff argues that Commerce failed to consider Yieh
Phui’s formal negotiation and contracting procedures for U.S. sales,
which, according to Plaintiff, demonstrate that the “terms of sale
agreed upon by Yieh Phui and its U.S. customers . . . were ‘firmly’
established and were not mere proposals.” Pl. Br. 12. Plaintiff also
argues that Commerce failed to consider the made to-order nature of
Yieh Phui’s U.S. sales, and the amount of time required to produce
that merchandise, as evidence that the material terms were in fact
established on contract date. P1. Br. 13. Plaintiff also references the
course of conduct between Yieh Phui and its U.S. customers, arguing
that the contracting parties “behaved in a contractually-bound man-
ner” and that Yieh Phui “produced the merchandise per the specifi-
cations in the contract,” which further demonstrates that the mate-
rial terms were firmly established on contract date. P1. Br. 14.

Apart from Plaintiff’s reliance on Nucor to support these argu-
ments (which, as discussed above, is of limited persuasive weight),
taken alone, they are just not convincing on this administrative

7 Specifically, Commerce found that [ ] out of [ ] contracts ([ ] % ) involved changes to the
final quantity term, which exceeded the quantity tolerance level for the respective sales
contracts. Confidential Final Analysis Memorandum at 3—4. Moreover, Commerce deter-
mined that the [ ] % measure may have understated the frequency of change in material
terms during the POR because of discrepancies that the agency observed when attempting
to reconcile changes identified in the sample sales documentation submitted by Yieh Phui
with those same sales as reported in Yieh Phui’s sales database. Id.; Decision Memorandum
at 5 n.2.
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record. According to Plaintiff, its U.S. sales processes should, hypo-
thetically at least, establish material terms of sale finally and firmly
at contract date. In reality, material terms of Plaintiff’s U.S. sales
changed after contract date despite (1) the alleged commercial for-
malities, (2) the made to order nature of the U.S. merchandise, and
(3) the parties’ course of conduct. See Decision Memorandum at 6-8.
And these changes were not reflected in duly executed contract
amendments. Under such circumstances Commerce’s selection of in-
voice date, consistent with its date of sale regulation, see 19 C.F.R. §
351.401(1); Preamble, 62 Fed. Reg. at 27,349, is reasonable.

V. Conclusion

For the foregoing reasons the court sustains Commerce’s date of
sale determination. Judgment will be entered accordingly.
Dated: August 24, 2011
New York, New York
/s/ Leo M. Gordon
JupceE LEo M. GorpoN
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OPINION AND ORDER

Musgrave, Senior Judge:

Diamond Sawblades Manufacturers Coalition (“DSMC”) moves for
a preliminary injunction. It will not be granted at this time.

The underlying matter, filed in year 2006, is now a consolidation of
separate challenges from DSMC and the above-named companies
from the Republic of Korea to contest aspects of a final determination
of sales at less than fair value (“LTFV”) and the margins of dumping
calculated therein. See Notice of Final Determination of Sales at Less
Than Fair Value and Final Determination of Critical Circumstances:
Diamond Sawblades and Parts Thereof from the Republic of Korea, 71
Fed. Reg. 29310 (May 22, 2006) (“LTFV Determination”). The LTFV
Determination eventually gave rise to the antidumping duty order on
subject merchandise from Korea in Diamond Sawblades and Parts
Thereof From the People’s Republic of China and the Republic of
Korea: Antidumping Duty Orders, 74 Fed. Reg. 57154 (Nov. 4, 2009)
(“Order”), which issued with effect from January 23, 2009 as the
culmination of lengthy prior unfair trade proceedings, familiarity
with which is presumed, involving extensive United States bureau-
cracy and judiciary.

On November 24, 2009, shortly after the Order’s publication, the
Korean government requested “consultations” with the United States
in the World Trade Organization (“WTQ”) as to zeroing methodology
employed by the Department of Commerce, International Trade Ad-
ministration (“Commerce”) in three anti-dumping cases including the
diamond sawblades investigation. See United States — Use of Zeroing
in Anti-Dumping Measures Involving Products from [the Republic of]
Korea (“Korea WTO Con.”), WT/DS402/1 (Nov. 26, 2011). The court
presumes familiarity with the practice of zeroing in the interest of
brevity.

The WTO Panel Report therefrom held the United States’ use of
zeroing in calculating the final margin for all three final determina-
tions contrary to the Antidumping Agreement. See Korea WTO Con.,
WT/DS402/R (Jan. 18, 2011). At the subsequent request of the United
States Trade Representative, Commerce initiated a proceeding pur-
suant to section 129 of the Uruguay Round Agreements Act (“URAA”)
to “implement” the adverse report. See 19 U.S.C. § 3538(b). On July
26, 2011, Commerce issued preliminary results, preparatory to sec-
tion 129 implementation. See Preliminary Results Under Section 129
of the Uruguay Round Agreements Act: Antidumping Measures on
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Diamond Sawblades and Parts Thereof from the Republic of Korea
(July 26, 2011) (copy attached to Pl.’s Mot. for TRO and for Prelim.
Injunction (“PL’s Br.) as Ex. 1).

In those preliminary results, Commerce recalculated the dumping
margins without using zeroing methodology and determined that in
the absence of zeroing no dumping margins would exist for any of the
Korean respondent companies. Commerce also stated that “if the
mandatory respondents’ margins remain at zero or are de minimis for
the final recalculation, this order would be revoked upon implemen-
tation.” Interested parties, including DSMC, submitted comments to
Commerce upon those results in August 2011.

Insofar as the court is presently aware, Commerce has yet to reach
final results for the section 129 determination. At that point, Com-
merce must then await direction from the United States Trade Rep-
resentative, which “may . . . direct” Commerce to implement the new
margin results, and the effect of such a section 129 determination
would be applied prospectively to all subject merchandise entered or
withdrawn from warehouse for consumption on or after the date on
which the USTR “directs” Commerce to so instruct. See 19 U.S.C. §
3538(c)(1)(B) (italics added).

Nonetheless, as a consequence of the preliminary 129 determina-
tion, on August 24, 2011 (and as supplemented with a second pro-
posed order the next day), DSMC moved the Court for a temporary
restraining order (TRO) and a preliminary injunction against revo-
cation of Order that would enjoin ordering liquidation by U.S. Cus-
toms and Border Protection without antidumping duties or lifting the
suspension of liquidation on incoming merchandise subject to the
Order during the pendency of the underlying litigation. The court’s
initial reaction was that the TRO motion was not ripe, as Commerce
had yet to issue a final section 129 determination, and the TRO
motion was therefore denied. See Order of Aug. 26, 2011, ECF No. 47.

A preliminary injunction at this stage requires further consider-
ation of (1) the movant’s likely success on the merits; (2) irreparable
harm if preliminary relief is not granted; (3) the balance of the
hardships; and (4) the public interest. See, e.g., FMC Corp. v. United
States, 3 F.3d 424, 427 (Fed. Cir. 1993). The absence of any one factor
precludes issuance of such a writ.

DSMC argues that if the Order is revoked, it will effectively moot
DSMC'’s challenges to those aspects of the LTFV Determination that
would impact the cash deposit rates for imports from Korea, whereas,
DSMC continues, success on its challenges underlying this litigation
would still result in a non-de-minimus margin of dumping (and
proper retention of the Order) even if the margin calculation did not
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employ zeroing methodology. DSMC clarifies that it does not seek to
enjoin Commerce from revising the cash deposit rates to zero, so long
as the antidumping order and suspension of liquidation are retained,
but it believes the agency lacks the authority to do so in the absence
of permission from the Court. Pl.’s Br. at 10 n.7 (referencing Hyosung
D&P Co. v. United States, Slip Op. 10-26 at 6 (Mar. 11, 2010) (Com-
merce is no longer authorized to amend its determination once it is
challenged in this Court).

A court has a duty to prevent impairment of the effective exercise of
jurisdiction during an action’s pendency. See, e.g., FTC v. Dean Foods
Co., 384 U.S. 597 (1966). The All Writs Act thus empowers courts to
“issue all writs necessary or appropriate in aid of their respective
jurisdictions and agreeable to the usages and principles of law[,]” 28
U.S.C. § 1651, and a section 129 determination that results in revo-
cation of the Order would directly impact jurisdiction over the res of
DSMC'’s action. However, “the ordinary consequences of antidumping
duty procedures do not constitute irreparable harm[,)”! Matsushita
Elec. Indus. Co. v. United States, 823 F.2d 505, 509 (Fed. Cir. 1987)
(quoting Toshiba Corp. v. United States, 11 CIT 141, 143, 657 F. Supp.
534, 535 (1987)), and a section 129 determination is distinct from the
LTFV determination. See, e.g., Uruguay Round Agreements Act,
Statement of Administrative Action, H.R.Rep. No. 103-316, at 303
(1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4313 (section 129 “de-
terminations have prospective effect only” and “if implementation of
a WTO report should result in the revocation of an antidumping or
countervailing duty order, entries made prior to the date of Trade
Representative’s direction would remain subject to potential duty
liability”). In other words, a final section 129 determination in this
instance would not change or alter any of the legal conclusions upon
which the LTFV Determination is predicated. The jurisdictional con-
cern expressed in Hyosung is therefore inapplicable.

More to the point, however, Commerce has not issued an applicable
final section 129 determination, the USTR has not directed Com-
merce to “implement” that determination, and Commerce has not
attempted to revoke the Order. Congress has, however, established an
orderly process for challenging administrative action. To preclude
Commerce from attempting to interpret, or implement, or act with

L A final administrative or changed circumstances review determination, for example,
would also moot a challenge to the cash deposit rate established at an LTFV determination.
Their orderly process is not stayed during the pendency of a challenge to the LTFV
determination, and Commerce is presently due to complete the preliminary results of the
first administrative review by November 30, 2011. See Diamond Sawblades and Parts
Thereof From the Republic of Korea: Extension of Time Limit for the Preliminary Results of
the Antidumping Duty Administrative Review, 76 Fed. Reg. 40324 (July 8, 2011). Final
results would be due 120 thereafter. See 19 U.S.C. 1675(a)(3)(A).
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regard to whatever consequences follow from, any final section 129
determination (which may or may not materialize during the pen-
dency of the instant action) at this point would interfere with that
process. See, e.g. Fundicao Tupy S.A. v. United States, 11 CIT 561, 669
F. Supp. 437 (1987). There may come a time when doing so would be
appropriate to preserving the status quo of a particular case, cf. 28
U.S.C.§ 1367 (supplemental jurisdiction), § 1585 (powers of CIT) (cf.
also Sioux Honey Ass’n v. Hartford Fire Ins. Co., 34 CIT ___, 700 F.
Supp. 2d 1330 (2010), appeal docketed, CAFC No. 2011-1040), but in
this matter, at this point in time, and in the event attempted revo-
cation of the Order does materialize, DSMC is not without further
and expeditious recourse, including renewal of this motion here
and/or filing a new legal action to contest the administrative deter-
mination, seeking enjoinder of liquidation, and immediately moving
for consolidation herewith, thereby properly preserving both actions.

In view of the foregoing, the parties’ presentations obviate the need
for a hearing, and DSMC’s motion for preliminary injunction must be,
and it hereby is, denied, without prejudice.

So ordered.
Dated: September 22, 2011

New York, New York
/s/ R. Kenton Musgrave
R. KENnTON MUSGRAVE, SENIOR JUDGE
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OPINION AND ORDER

Restani, Judge:

Plaintiff Tianjin Magnesium International Co., Ltd. (“I'MI”) moves
for reconsideration of the court’s decision in Tianjin Magnesium Int’l
Co. v. United States, Slip Op. 11-100, 2011 WL 3489935 (CIT Aug. 10,
2011) pursuant to USCIT Rule 59. Plaintiff’s Motion for Reconsidera-
tion of the Court’s Order in Slip Opinion 11-100 (“Pl.’s Mot.”) 1. In
that decision, the court sustained the United States Department of
Commerce (“Commerce”) Final Results of Redetermination Pursuant
to Court Remand Pure Magnesium from the People’s Republic of
China (Dep’t Commerce May 12, 2011) (“Remand Results”) (Docket
No. 63) and found the adverse facts available (“AFA”) rate assigned to
TMI supported by substantial evidence and in accordance with law.
Tianjin Magnesium Int’l, 2011 WL 3489935, at *3. The facts of this
case are set forth in the court’s previous opinion. See id. The court
presumes familiarity with that decision.

A motion for reconsideration will be granted “only in limited cir-
cumstances,” such as for “1) an error or irregularity, 2) a serious
evidentiary flaw, 3) the discovery of new evidence which even a
diligent party could not have discovered in time, or 4) an accident,
unpredictable surprise or unavoidable mistake which impaired a
party’s ability to adequately present its case.” Target Stores v. United
States, 31 CIT 154, 156, 471 F. Supp. 2d 1344, 1347 (2007). The grant
or denial of a motion for reconsideration rests within the discretion of
the court. Id. A motion for reconsideration will not be granted “merely
to give a losing party another chance to re-litigate the case.” Totes-
Isotoner Corp. v. United States, 580 F. Supp. 2d 1371, 1374 (CIT 2008)
(citation omitted).

TMI alleges the court erred by failing to include “any discussion or
consideration of whether the [AFA] rate found by the Commerce
Department was otherwise in accordance with law.”* Pl’s Mot. 2.
Specifically, TMI alleges the court failed to rule on whether the AFA
rate was 1) impermissibly punitive, 2) unreasonably high in relation-
ship to TMI’s actual dumping margin, and 3) a reasonably accurate
estimate of TMI’s dumping margin with a built in increase. See Pl.’s
Mot. 4. This claim lacks merit.

Contrary to TMI’s claim, the court discussed the legality of the AFA

LTMI also requests oral argument on the AFA rate and any other pending issues. See Pl.’s
Mot. 5-6. Oral argument is held at the discretion of the court. See USCIT R. 7(c), 56.2(e).
This court decided all issues before it, including the legality of the AFA rate, see infra, and
therefore rejects the request for oral argument.
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rate applied to TMI. See Tianjin Magnesium Int’l, 2011 WL 3489935,
at *1 (“[TThe court now reaches the remaining issues raised by TMI’s
motion for judgment on the agency record challenging the legality of
the adverse facts available (“AFA”) rate assigned to it by Commerce .
...."). The court considered and rejected TMI’s arguments that the
AFA rate was impermissibly punitive, id. at *3 n.6, that the rate was
unreasonably high, id. at *3 & n.6, and that TMI’s dumping margin
was an appropriate baseline, id. at *3 nn.5-6. Thus, the court did not
fail to address the legality of the AFA rate assigned to TMI and there
are no grounds on which to grant a motion for reconsideration.
For the foregoing reasons, TMI’s motion for reconsideration and
request for oral argument is denied.
Dated: Dated this 23rd day of September, 2011.
New York, New York.
/s/ Jane A. Restani
JANE A. RESTANI JUDGE
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OPINION

RIDGWAY, Judge:
L. Introduction

In this action, the plaintiff Chinese producers and exporters of fresh
garlic challenged the final results of the U.S. Department of Com-
merce’s tenth administrative review of the antidumping duty order
covering fresh garlic from the People’s Republic of China. See gener-
ally Zhengzhou Harmoni Spice Co. v. United States, 33 CIT ___, 617
F. Supp. 2d 1281 (2009) (“Zhengzhou Harmoni I”). Zhengzhou Har-
moni I analyzed each of the seven issues that the Chinese producers
raised, sustaining Commerce’s determination as to two issues, and
remanding the remaining five for further consideration by the agency.
See generally id.,33 CITat ____, _ , 617 F. Supp. 2d at 1289, 1334.

Now pending before the court is Commerce’s Remand Determina-
tion, filed pursuant to Zhengzhou Harmoni 1. See generally Final
Results of Redetermination Pursuant to Court Remand (“Remand
Determination”). Plaintiffs Jinan Yipin Corporation, Ltd. (“Jinan
Yipin”), Linshu Dading Private Agricultural Products Co., Ltd. (“Lin-
shu Dading”), and Sunny Import & Export Ltd. (“Sunny”) — collec-
tively referred to as “the Chinese Producers” — continue to dispute the
agency’s treatment of four of the five issues addressed in the agency’s
Remand Determination. See generally Plaintiffs’ Comments Regard-
ing the Department’s Remand Redetermination (“Pls. Comments”);
Plaintiffs’ Reply to Defendant’s Response Comments Regarding Re-
mand Redetermination (“Pls. Reply Comments”).

For its part, the Government seeks a voluntary remand to allow
Commerce to recalculate the surrogate value for the Chinese Produc-
ers’ labor costs, but contends that the Remand Determination should
be sustained in all other respects. See Defendant’s Response to Com-
ments Upon the Remand Redetermination (“Def. Response”) at 1, 31.
Defendant-Intervenors the Fresh Garlic Producers Association and
its individual members (Christopher Ranch, L.L.C., The Garlic Com-
pany, Valley Garlic, and Vessey and Company, Inc.) — collectively
referred to as “the Domestic Producers” — do not oppose the Govern-
ment’s request for a limited remand to allow the agency to recalculate
labor costs, but urge that the Remand Determination be sustained as
to all other issues save one, on which the Domestic Producers express
no view. See Defendant-Intervenors’ Reply Regarding Agency Re-
mand Redetermination (“Def.-Ints. Reply Comments”) at 1-3.
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Jurisdiction lies under 28 U.S.C. § 1581(c) (2000).! For the reasons
detailed below, Commerce’s Remand Determination is sustained in
part, and this matter is remanded to the agency for further consid-
eration not inconsistent with this opinion.

II. Background

Seven Chinese producers and exporters of fresh garlic brought this
action to contest various aspects of the Final Results of Commerce’s
tenth administrative review of the antidumping duty order on fresh
garlic from China, which covered the period from November 1, 2003
through October 31, 2004. See generally Zhengzhou Harmoni I, 33
CIT ___ , 617 F. Supp. 2d 1281; Fresh Garlic from the People’s
Republic of China: Final Results and Partial Rescission of Antidump-
ing Duty Administrative Review and Final Results of New Shipper
Reviews, 71 Fed. Reg. 26,329 (May 4, 2006) (“Final Results”).?

Zhengzhou Harmoni I sustained Commerce’s use of its “intermedi-
ate input methodology” to value the raw garlic bulb grown by the
Chinese Producers, as well as the agency’s inclusion of certain labor-
related expenses as part of manufacturing overhead. See Zhengzhou
Harmoni I, 33 CIT at , , , 617 F. Supp. 2d at 1289, 1295,
1333—-34. In contrast, Zhengzhou Harmoni I remanded for further
consideration Commerce’s surrogate valuation of certain “factors of
production” necessary for the cultivation and export of fresh garlic —
specifically (1) raw garlic bulb, (2) labor, (3) ocean freight, (4) card-
board cartons, and (5) plastic jars and lids. See id., 33 CIT at ____,
, 617 F. Supp. 2d at 1289, 1301, 1311-12,

1321, 1327, 1334.

Following Zhengzhou Harmoni I but before issuance of Commerce’s
Remand Determination, four of the seven Chinese producers that
filed the complaint in this action moved for voluntary dismissal. See
generally Zhengzhou Harmoni Spice Co. v. United States, 34 CIT

1 All citations to federal statutes are to the 2000 edition of the United States Code.
Similarly, all citations to federal regulations are to the 2003 edition of the Code of Federal
Regulations.

2 Although the complaint in this action was filed on behalf of seven Chinese
producers/exporters, only four of the seven moved for judgment on the agency record. See
Zhengzhou Harmoni I, 33 CIT at ____ & n.2, 617 F. Supp. 2d at 1285 & n.2; see also
Zhengzhou Harmoni Spice Co. v. United States, 34 CIT , 675 F. Supp. 2d 1320,
1324 (2010) (“Zhengzhou Harmoni IT”).

]
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___, 675 F. Supp. 2d 1320 (2010) (“Zhengzhou Harmoni II”).2 Zheng-
zhou Harmoni II granted the motion and dismissed the four Plaintiffs
from this action with prejudice, leaving Jinan Yipin, Linshu Dading,
and Sunny (collectively “the Chinese Producers”) as the remaining
Plaintiffs and the only subjects of Commerce’s Remand Determina-
tion. See id., 34 CITat ___, ___, 675 F. Supp. 2d at 1324, 1339—40.*

Commerce thereafter issued its Remand Determination. In the
Remand Determination, Commerce revalued raw garlic bulb, labor,
and ocean freight. See Remand Determination at 5-15, 15-38, 38—41,
51-59, 59-68. On the other hand, Commerce continued to value
cardboard cartons and plastic jars as it had in the Final Results. See
id. at 41-46, 46-50, 68-71, 71-74. As a result of its reconsideration in
the course of the remand, Commerce recalculated the weighted-
average antidumping duty margin for Jinan Yipin as 55.18% (up from
29.52%), for Linshu Dading as 39.51% (up from 22.47%), and for
Sunny as 26.67% (up from 10.52%). See id. at 74-75; Final Results, 71
Fed. Reg. at 26,332.

The Chinese Producers contend that Commerce’s wage rate calcu-
lation and its valuation of raw garlic bulb, cardboard cartons, and
plastic jars do not comply with the instructions in Zhengzhou Har-
moni I. See generally Pls. Comments; Pls. Reply Comments. The
Chinese Producers maintain that these matters therefore should be
remanded to the agency for further consideration. See Pls. Comments
at 1-2, 18-19, 26, 30, 31; Pls. Reply Comments at 12, 17.

The Government seeks a voluntary remand to allow Commerce to
recalculate the surrogate value for the Chinese Producers’ labor costs
in light of the Court of Appeals’ decision in Dorbest, but maintains
that the Remand Determination should be otherwise sustained. See
Def.’s Response at 1, 31; Dorbest Ltd. v. United States, 604 F.3d 1363,
1366, 1369-73 (Fed. Cir. 2010). The Domestic Producers do not op-
pose the Government’s request for a voluntary remand on labor costs,
but contend that the Remand Determination should be sustained as
to the surrogate valuation of garlic bulbs, cardboard cartons, and
plastic jars and lids. See Def.-Ints. Reply Comments at 1, 3. The
Domestic Producers express no view concerning the Remand Deter-
mination on ocean freight expenses. See id. at 1-3.

3 The Partial Consent Motion for Voluntary Dismissal with prejudice was filed on behalf of
the three plaintiff Chinese producers that did not join in the Motion for Judgment on the
Agency Record (i.e., Jining Trans-High Trading Co., Ltd., Jinxiang Shanyang Freezing
Storage Co., Ltd., and Shanghai LJ International Trading Co., Ltd.), as well as Zhengzhou
Harmoni Spice Co., Ltd. (which was a party to the Motion for the Judgment on the Agency
Record). See Zhengzhou Harmoni II, 34 CIT at ____, 675 F. Supp. 2d at 1324.

4 This action was thereafter re-styled as Jinan Yipin Corporation, Ltd., et al. v. United
States, et al., as captioned above.
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II1. Standard of Review

In an action reviewing an antidumping determination by Com-
merce, the agency’s determination must be upheld except to the
extent that it is found to be “unsupported by substantial evidence on
the record, or otherwise not in accordance with law.” 19 U.S.C. §
1516a(b)(1)(B)(1); see also NMB Singapore Ltd. v. United States, 557
F.3d 1316, 1319 (Fed. Cir. 2009). Substantial evidence is “more than
a mere scintilla”; rather, it is “such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” Universal
Camera Corp. v. Nat’'l Labor Relations Bd., 340 U.S. 474, 477 (1951)
(quoting Consol. Edison Co. v. Nat’'l Labor Relations Bd., 305 U.S.
197, 229 (1938)); see also Mittal Steel Point Lisas Ltd. v. United
States, 548 F.3d 1375, 1380 (Fed. Cir. 2008) (same). Moreover, any
evaluation of the substantiality of evidence “must take into account
whatever in the record fairly detracts from its weight,” including
“contradictory evidence or evidence from which conflicting inferences
could be drawn.” Suramerica de Aleaciones Laminadas, C.A. v.
United States, 44 ¥.3d 978, 985 (Fed. Cir. 1994) (quoting Universal
Camera Corp., 340 U.S. at 487-88); see also Mittal Steel, 548 F.3d at
1380-81 (same).

That said, the mere fact that it may be possible to draw two incon-
sistent conclusions from the record does not prevent Commerce’s
determination from being supported by substantial evidence. Am.
Silicon Techs. v. United States, 261 F.3d 1371, 1376 (Fed. Cir. 2001);
see also Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620
(1966). Finally, while Commerce must explain the bases for its deci-
sions, “its explanations do not have to be perfect.” NMB Singapore,
557 F.3d at 1319. Nevertheless, “the path of Commerce’s decision
must be reasonably discernable,” to support judicial review. Id. (citing
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983)); see also Timken U.S. Corp. v. United States, 421 F.3d
1350, 1355 (Fed. Cir. 2005) (explaining that “it is well settled that an
agency must explain its action with sufficient clarity to permit ‘effec-
tive judicial review,” and that “[flailure to provide the necessary

clarity requires the agency action be vacated”) (quoting Camp v. Pitts,
411 U.S. 138, 14243 (1973)); see generally 19 U.S.C. § 1677f(1)(3)(A)

(requiring Commerce to “include in a final determination . . . an
explanation of the basis for its determination”).
IV. Analysis

Dumping occurs when goods are imported into the United States
and sold at a price lower than their “normal value,” resulting in
material injury (or the threat of material injury) to the U.S. industry.
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See 19 U.S.C. §§ 1673, 1677(34), 1677b(a). The difference between the
normal value of the goods and the U.S. price is the “dumping margin.”
See 19 U.S.C. § 1677(35). When normal value is compared to the U.S.
price and dumping is found, antidumping duties equal to the dump-
ing margin are imposed to offset the dumping. See 19 U.S.C. § 1673.

Normal value is typically calculated using either the price in the
exporting market (i.e., the price in the “home market” where the
goods are produced) or the cost of production of the goods, when the
exporting country is a market economy country. See generally 19
U.S.C. § 1677b.°> However, where — as here — the exporting country
has a non-market economy (“NME”), there is often concern that the
factors of production used to produce the goods at issue are under
state control, and that home market sales may not be reliable indi-
cators of normal value. See 19 U.S.C. § 1677(18)(A).

In cases such as this, where Commerce concludes that concerns
about the sufficiency or reliability of the available data do not permit
the normal value of the goods to be determined in the typical manner,
Commerce “determinels] the normal value of the subject merchandise
on the basis of the value of the factors of production,” including “an
amount for general expenses and profit plus the cost of containers,
coverings, and other expenses.” See 19 U.S.C. § 1677b(c)(1); see gen-
erally Ningbo Dafa Chem. Fiber Co. v. United States, 580 F.3d 1247,
1250-51 (Fed. Cir. 2009) (briefly summarizing “factors of production”
methodology).® The antidumping statute requires Commerce to value
factors of production “based on the best available information regard-
ing the values of such factors” in an appropriate surrogate market
economy country — in this case, India. See 19 U.S.C. § 1677b(c)(1)
(emphasis added); see also Shakeproof Assembly Components v.
United States, 268 F.3d 1376, 1382 (Fed. Cir. 2001); Ningbo, 580 F.3d
at 1254 (emphasizing that statute mandates that Commerce “shall”
use “best available information” in valuing factors of production).

In determining which data constitute the “best available informa-
tion,” Commerce generally looks to the criteria set forth in its “Policy

5 In addition, in certain market economy cases, Commerce may calculate normal value
using the price in a third country (i.e., a country other than the exporting country or the
United States). See, e.g., RHP Bearings Ltd. v. United States, 288 F.3d 1334, 1338 (Fed. Cir.
2002) (discussing 19 U.S.C. §§ 1677b(a)(1)(B)(ii), 1677b(a)(1)(C)).

8 Factors of production “include, but are not limited to . . . hours of labor required, . . .
quantities of raw materials employed, . . . amounts of energy and other utilities consumed,
and . . . representative capital cost, including depreciation.” See 19 U.S.C. § 1677b(c)(3); see
also Dorbest Ltd. v. United States, 604 F.3d 1363, 1367 (Fed. Cir. 2010) (discussing factors
of production).
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Bulletin 04.1,” also known as the “NME Surrogate Country Policy
Bulletin” and the “Surrogate Country Selection Bulletin.”” Policy
Bulletin 04.1 explains:

In assessing data and data sources, it is [Commerce’s] stated
practice to use investigation or review period-wide price aver-
ages, prices specific to the input in question, prices that are net
of taxes and import duties, prices that are contemporaneous
with the period of investigation or review, and publicly available
data.

See Import Administration Policy Bulletin 04.1, “Non-Market
Economy Surrogate Country Selection Process,” at “Data Consider-
ations” (March 1, 2004); see also Remand Determination at 42 (quot-
ing Policy Bulletin 04.1, and stating that it reflects agency’s “well-
established practice for determining the reliability and
appropriateness of surrogate values under consideration”); id. at 6,
40, 47, 69-70, 73; Issues and Decision Memorandum for the [Tenth]
Administrative Review and New Shipper Reviews of the Antidump-
ing Duty Order on Fresh Garlic from the People’s Republic of China

7 Commerce’s reference to the document as the “Surrogate Country Selection Bulletin” is
apt. See, e.g., Remand Determination at 6; see also id. at 17-18; Issues and Decision
Memorandum for the [Tenth] Administrative Review and New Shipper Reviews of the
Antidumping Duty Order on Fresh Garlic from the People’s Republic of China (April 26,
2006) (Admin. Record Pub. Doc. 462) (“Issues and Decision Memorandum”) at 31 & n.79, 33,
35 & n.90, 36, 37, 47. The stated purpose of Policy Bulletin 04.1 is to “provide[] guidance
regarding [Commerce’s] selection of surrogate market economy countries in non-market
economy (‘NME’) cases.” See Import Administration Policy Bulletin 04.1, “Non-Market
Economy Surrogate Country Selection Process,” at “Statement of Issue” (March 1, 2004).
The language on which Commerce relies in this and many other cases appears in a section
captioned “Data Considerations.” See Policy Bulletin 04.1, at “Data Considerations.” The
policy bulletin expressly states that the criteria outlined in that section are for Commerce’s
use in winnowing the agency’s list of potential surrogate countries “if more than one country
has survived the selection process to this point” (i.e., if more than one country on the list of
potential surrogates are economically comparable, produce comparable merchandise, and
are “significant” producers of such merchandise). Id. Thus, the policy bulletin explains, “a
country that perfectly meets the requirements of economic comparability and significant
producer is not of much use of as a primary surrogate if crucial factor price data from that
country are inadequate or unavailable.” Id. Accordingly, pursuant to the policy bulletin,
Commerce decides from among two or more countries that are economically comparable and
significant producers of the merchandise by “assessing data and data sources” in the
respective candidate countries in accordance with the criteria outlined in the section of the
bulletin at issue. Id.

In short, the criteria outlined in the section of Policy Bulletin 04.1 captioned “Data Con-
siderations” were developed to serve as a “tie-breaker,” if necessary, in Commerce’s identi-
fication of a surrogate country. The criteria were not promulgated for the purpose of guiding
Commerce’s selection of a surrogate value source from among alternative data sources after
a surrogate country has been identified. Nevertheless, Commerce has used the criteria for
that purpose here and in many other cases.
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(April 26, 2006) (Admin. Record Pub. Doc. 462) (“Issues and Decision
Memorandum”) at 60-61, 63 & n.161, 66.%

Within this general framework, the statute “accords Commerce
wide discretion in the valuation of factors of production in the appli-
cation of [the statute’s] guidelines.” See Shakeproof, 268 F.3d at 1381
(internal quotation marks and citation omitted); see also Ad Hoc
Shrimp Trade Action Committee v. United States, 618 F.3d 1316, 1320
(Fed. Cir. 2010) (same); Nation Ford Chem. Co. v. United States, 166
F.3d 1373, 1377 (Fed. Cir. 1999) (same). Commerce is recognized as
the “master of antidumping law.” See The Thai Pineapple Public Co.
v. United States, 187 F.3d 1362, 1365 (Fed. Cir. 1999); see also
Shakeproof, 268 F.3d at 1381 (acknowledging “Commerce’s special
expertise”). And “[t]he process of constructing foreign market value
for a producer in a non-market economy country is difficult and
necessarily imprecise.” Shakeproof, 268 F.3d at 1381.

Nevertheless, Commerce’s discretion is not boundless. In exercising
its discretion, Commerce is constrained by the purpose of the anti-
dumping statute, which is “to determine antidumping margins ‘as
accurately as possible.” See Shakeproof, 268 F.3d at 1382 (quoting
Lasko Metal Products, Inc. v. United States, 43 F.3d 1442, 1446 (Fed.
Cir. 1994)). And, Commerce’s discretion notwithstanding, “a surro-
gate value must be as representative of the situation in the [non-
market economy] country as is feasible.” See Nation Ford, 166 F.3d at
1377 (internal quotation marks and citation omitted). Thus, “[iln
determining the valuation of . . . factors of production, the critical
question is whether the methodology used by Commerce is based on
the best available information and establishes antidumping margins
as accurately as possible.” See Ningbo, 580 F.3d at 1257 (emphases
added) (quoting Shakeproof, 268 F.3d at 1382) (internal quotation
marks omitted).

In the present case, pursuant to the remand instructions in Zheng-
zhou Harmoni I, Commerce reconsidered various aspects of the agen-
cy’s valuation of the factors of production in the final results of the

8 Because this action was previously remanded to Commerce in Zhengzhou Harmoni I, two
administrative records have been filed with the court: the initial administrative record
(comprised of the information on which the agency’s Final Results were based), and the
supplemental administrative record compiled on remand (on which the Remand Determi-
nation is based).

Because confidential information is included in the administrative records, there are two
versions of each: a public version and a confidential version. The public versions of the
administrative records consist of copies of all documents in the record, with confidential
information redacted. The confidential versions consist of complete, unredacted copies of
only those documents that include confidential information. All citations herein are to the
public versions, which are cited as “Admin. Record Pub. Doc. ___” and “Remand Pub. Doc.
,” respectively.
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tenth administrative review of the antidumping duty order covering
fresh garlic from China. As discussed in greater detail below, Com-
merce’s determination on remand concerning the surrogate value for
the Chinese Producers’ ocean freight costs must be sustained. On the
other hand, Commerce’s determinations as to garlic bulb, labor ex-
penses, plastic jars and lids, and cardboard packing cartons must be
remanded to the agency once again, for further consideration.

A. Valuation of Garlic Bulb

In the administrative review at issue, rather than valuing the
Chinese Producers’ so-called “growing” and “harvesting” factors of
production (i.e., the garlic seed, water, fertilizer, labor, and other
“inputs” (commodities) consumed by Chinese producers in cultivating
and harvesting whole raw garlic bulb), Commerce broke with its past
practice and employed the agency’s “intermediate input methodology”
to value the whole raw garlic bulb (the “intermediate input”) itself.
See Zhengzhou Harmoni I, 33 CIT at ,___,617F. Supp. 2d at
1288, 1291.° Zhengzhou Harmoni I rejected the Chinese Producers’
objections to Commerce’s use of its intermediate input methodology
here. Seeid.,33CITat___ , ,_ 617 F. Supp. 2d at 1289, 1295,
1334; see generally id., 33 CIT at ____, 617 F. Supp. 2d at 1289-95
(reviewing the Chinese Producers’ objections to intermediate input
methodology). On the other hand, Zhengzhou Harmoni I sustained
the Chinese Producers’ challenge to the surrogate value for raw garlic
bulb that Commerce calculated for use in the Final Results, princi-
pally on the grounds that the record evidence did not establish that
the data on which Commerce relied were sufficiently “product-

¥ For a summary overview of Commerce’s intermediate input methodology, see Jining
Yongjia Trade Co. v. United States, 34 CIT s & n.6, 2010 WL 5121964 * 2 & n.6
(2010) (explaining, inter alia, that, when Commerce employs its intermediate input meth-
odolgy, “the cost (or value) of the whole garlic bulb [is] used as a substitute for the costs of
the growing and harvesting [factors of production] (‘upstream FOPs’) actually reported by
[the foreign producer at issue]”).

In prior administrative reviews, Commerce used the agency’s standard upstream factors of
production methodology, rather than the intermediate input methodology employed here. In
those prior reviews, Commerce calculated separate surrogate values for garlic seed and
other so-called “growing” and “harvesting” factors of production. See Zhengzhou Harmoni I,
33CITat___, ,__n.19,617 F. Supp. 2d at 1287-88, 1290-91, 1296 n.19; see also,
e.g., Taian Ziyang Food Co. v. United States, 33 CIT ___, |, 637 F. Supp. 2d 1093,
1124-27 (2009) (“Taian Ziyang I”) (analyzing Commerce’s valuation of garlic seed in ninth
administrative review); Jinan Yipin Corp. v. United States, 31 CIT 1901, 1924-30, 526 F.
Supp. 2d 1347, 1367-72 (2007) (“Jinan Yipin I”) (same, in eighth review). In the instant
(tenth) administrative review (and in subsequent reviews), Commerce used the intermedi-
ate input methodology, due to problems with the data reported by the Chinese producers in
past reviews for their “growing” and “harvesting” factors of production. See Zhengzhou
Harmoni I, 33 CIT at ___, | 617 F. Supp. 2d at 1287-88, 1290-91.
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specific.” See id., 33 CIT at , , , , 617 F. Supp. 2d at
1289, 1298-99, 1301, 1334; see generally id., 33 CIT at ____, 617 F.
Supp. 2d at 1295-1301 (analyzing Chinese Producers’ challenge to
surrogate valuation of raw garlic bulb).

As Zhengzhou Harmoni I explained, the Chinese Producers’ garlic
“is a large, high yield, high-quality type of garlic that is distinct from
the overwhelming majority of garlic grown in India.” See Zhengzhou
Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1296; see also Issues
and Decision Memorandum at 42 (stating that “the primary charac-
teristic that distinguishes the type of garlic exported by [Chinese
producers] from the majority of garlic sold in India” is the signifi-
cantly larger bulb size of Chinese garlic). In the Final Results, Com-
merce calculated a surrogate value of 22.91 rupees per kilogram for
garlic bulb, using data from the Indian Agricultural Marketing Infor-
mation Network (“Agmarknet”) for a type of garlic referred to as
“China” variety. See Zhengzhou Harmoni I, 33 CIT at , 617 F.
Supp. 2d at 1296-97; Issues and Decision Memorandum at 39-44, 47.
As support for the finding that India’s “China” variety garlic is suf-
ficiently product-specific to the Chinese Producers’ large-bulb garlic,
the Final Results relied on information drawn from “Market Re-
search on Fresh Whole Garlic in India,” a June 2003 report prepared
by consultants to the Domestic Producers, which the Domestic Pro-
ducers placed on the record of this administrative review. See Zheng-
zhou Harmoni I, 33 CIT , 617 F. Supp. 2d at 1297-98; see also
Issues and Decision Memorandum at 40-41; Domestic Producers’
Surrogate Value Submission (Admin. Record Pub. Doc. 417), Exh. 33
(“Market Research Report”).1°

Relying on the Market Research Report and additional information
on the record, the Final Results explained that Chinese garlic ex-
ported to the United States is characterized by its large bulb size
(with an average diameter of greater than 40 millimeters); that the
bulb diameter of local, native garlic typically grown and sold in the
Indian market is a mere 20 to 40 millimeters; and that, in India,
cultivation of large-bulb garlic is generally confined to the country’s

10 The Market Research Report was first placed on the record of the eighth administrative
review of the antidumping order on fresh garlic from China. See Market Research Report;
see also Jinan Yipin I, 31 CIT at 1926-29, 526 F. Supp. 2d at 1369-72 (discussing Market
Research Report in context of eighth administrative review). The same Market Research
Report was later placed on the record of the second remand in litigation involving the ninth
administrative review, as well as the record of the review here at issue. See Market
Research Report; Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1297-98; Taian
Ziyang Food Co. v. United States, 35 CIT __, & n.11, 2011 WL 3024720 * 6 & n.11
(2011) (“Taian Ziyang II”) (reviewing second remand determination in ninth administrative
review).
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“long-day” zone, which enjoys longer periods of sunlight. See Zheng-
zhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1297; Issues and
Decision Memorandum at 41-44; Market Research Report at 4, 7, 11,
12, 17-18. Based on this and other information, the Final Results
concluded that the Agmarknet data for “China” variety garlic must
represent sales of large-bulb garlic from India’s “long-day” zone. See
Zhengzhou Harmonit I, 33 CIT at ____, 617 F. Supp. 2d at 1298; see
also Issues and Decision Memorandum at 40-42.

But the Agmarknet data provide no description of the physical
characteristics of “China” variety garlic (or any other variety of garlic
reflected therein). See Zhengzhou Harmoni I, 33 CIT at , 617 F.
Supp. 2d at 1297-99; see also Issues and Decision Memorandum at 42
(noting that Agmarknet data do not include descriptions of garlic
varieties reflected in the data). Noting that the Final Results appar-
ently relied on the Agmarknet data “based on nothing more than
perhaps the name of the variety, and the fact that [the “China”
variety] had a higher weighted-average price,” Zhengzhou Harmoni I
held that the Final Results were therefore “largely speculative and
conclusory” and “lackled] adequate support in the evidentiary
record.” See Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1297-98. Zhengzhou Harmoni I concluded that, absent some proof of
the physical characteristics of “China” variety garlic, Commerce’s
decision to use the Agmarknet data in the Final Results was not
supported by substantial evidence and could not be sustained on the
then-existing record. See id., 33 CIT at , 617 F. Supp. 2d at
1297-98. The valuation of raw garlic bulb was thus remanded to the
agency for further consideration. See id., 33 CIT at
617 F. Supp. 2d at 1289, 1301, 1334.

In addition to the Chinese Producers’ concerns about product speci-
ficity (discussed above), Zhengzhou Harmoni I addressed a number of
other issues. See generally Zhengzhou Harmoni I,33 CIT at ____, 617
F. Supp. 2d at 1299-1301. Notably, the Chinese Producers argued
that the Agmarknet data actually reflect a final product and not an
intermediate input at all. Specifically, the Chinese Producers as-
serted that, because the Agmarknet prices — by definition — represent
fresh garlic sold at market, the prices do not reflect an intermediate
product and inherently include post harvest factors of production. See
id., 33 CIT at ____, 617 F. Supp. 2d at 1300. The Chinese Producers
thus contended that the Final Results “impermissibly inflated the
surrogate value of fresh garlic by adding additional post-harvest
factors of production (e.g., sales, packing, and transportation costs) to
a figure that already reflected such costs.” See id., 33 CIT at ____, 617
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F. Supp. 2d at 1300. Zhengzhou Harmoni I instructed Commerce, on
remand, to consider “the potential for double counting that may
result when using data from the Agmarknet database, which presum-
ably contains information regarding Indian market transactions and
is representative of the final garlic product rather than an interme-
diate garlic product (i.e., garlic bulb).” See id., 33 CIT at ____, 617 F.
Supp. 2d at 1300. Zhengzhou Harmoni I specifically cautioned that,
“when valuing an intermediate product in [a non-market economy]
country case, [Commerce] must find a surrogate representative of
that intermediate product.” See id., 33 CIT at , 617 F. Supp. 2d at
1300.

On remand, Commerce reexamined the three sets of potential sur-
rogate value data considered in the Final Results, including the
Agmarknet prices, although the agency took no action to obtain in-
formation on the physical characteristics of the “China” variety garlic
reflected in the Agmarknet data and used in the Final Results. See
Remand Determination at 6-8, 15. Other than the Agmarknet data,
the Remand Determination also reconsidered Indian import statistics
derived from the World Trade Atlas! for Indian Harmonized Tariff
Schedule subheading 0703.2000 (“garlic, fresh or chilled”), as well as
Indian price data for garlic seed from the National Horticultural
Research and Development Foundation (“NHRDF”), which were
placed on the record by the Domestic Producers and relied on by the
agency in previous administrative reviews. See id. at 6-7, 15. In the
course of the remand, Commerce also placed on the record a fourth set
of data, which the agency used to value garlic bulb in the eleventh
administrative review (as well as other subsequent reviews) — i.e.,
information on garlic prices at the produce market near Delhi oper-
ated by the Azadpur Agricultural Produce Marketing Committee
(“APMC”), as published in the Azapur APMC’s “Market Information
Bulletin,” for the two-and-one-half-month period from May 1, 2006
through July 14, 2006. See id. at 2, 6, 10, 13, 15; Letter from Com-
merce to All Interested Parties (June 5, 2009) (Remand Pub. Doc. 1)
(placing on the record Azadpur APMC’s “Market Information Bulle-
tins” for May 1, 2006-July 14, 2006) (“Azadpur APMC data”); n.44,
infra (discussing use of Azadpur APMC data in subsequent reviews).

The Remand Determination emphasized the large bulb size of the
Chinese Producers’ garlic (50 mm and above), and the significant role
that bulb size plays in garlic pricing. See Remand Determination at

11 The World Trade Atlas is “a database of commodities using all levels of the Harmonized
Tariff Schedule,” which “enables users to determine the value of a specific product and
identify countries to or from which the product is being exported or imported.” See Zheng-
zhou Harmoni 1,33 CIT at ____n.20, 617 F. Supp. 2d at 1296 n.20 (internal quotation marks
and citation omitted).
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10-11. Citing the concerns identified in Zhengzhou Harmoni I (par-
ticularly the lack of any physical description of the garlic reflected in
the Agmarknet data), the Remand Determination declined to rely on
the Agmarknet data to value garlic bulb. See id. at 5, 7-8, 15. Further,
the Remand Determination again rejected the Indian import statis-
tics as “insufficiently specific” due to the “basket” nature of the tariff
subheading at issue. See id. at 7, 8, 15; see also Zhengzhou Harmoni
1,33 CIT at ____, 617 F. Supp. 2d at 1296. The Remand Determina-
tion similarly rejected the NHRDF data on garlic seed, concluding
that those data would “require a prohibitive level of adjustment” in
order to calculate a value for garlic bulb. See Remand Determination
at 15; see also id. at 7.

Much as Commerce has done in other recent reviews, the Remand
Determination based the surrogate value for garlic bulb here on the
Azadpur APMC data, averaging the values for “A”- and “S.A.”-grade
garlic. See generally Remand Determination at 9-15, 53—-59. Relying
on the Azadpur APMC data, the Remand Determination calculated a
final value of 33.77 rupees per kilogram — a significantly higher figure
than the 22.91 rupees per kilogram established in the Final Results.
See Analysis for the Redetermination of Remand in the Administra-
tive Review of the Antidumping Duty Order on Fresh Garlic from the
People’s Republic of China: Jinan Yipin Corporation, Ltd. (Remand
Pub. Doc. 19) at 2; Issues and Decision Memorandum at 39, 44, 47.

The Remand Determination concluded that the Azadpur APMC
data constitute “the best information available with which to value
[the Chinese Producers’] garlic bulb,” even though — much like the
Agmarknet data — the Azadpur APMC data do not describe the physi-
cal characteristics of the garlic to which they refer. See Remand
Determination at 14; Azadpur APMC data. To establish the “product
specificity” of the Azadpur APMC data, the Remand Determination
therefore relied on the Market Research Report to find that grade “A”
garlic has a bulb diameter of “[a]bove 40 mm (typically 40-55 mm).”
See Remand Determination at 11; Market Research Report at 21.
Similarly, the Remand Determination relied on information submit-
ted by the Domestic Producers to find that the bulb diameter of
“S.A.”-grade garlic is 55 mm or more. See Remand Determination at
11; Domestic Producers’ Comments on New Surrogate Value Infor-
mation (June 24, 2009) (Remand Pub. Doc. 3) at 4 (explaining that
“S.A.”-grade garlic has bulb diameter “greater than 5.5 cm”).'?

12 At one point, the Remand Determination mistakenly states that “S.A.”-grade garlic has
a bulb diameter of “40 mm . . . and above.” See Remand Determination at 9; but see id. at
11 (noting that bulb size of “S.A.”-grade garlic is “greater than 55 mm”).
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Reiterating that a major determinant of the market price of garlic
is bulb size, Commerce gave greater weight to bulb size and “product
specificity” in choosing the surrogate value on remand. See Def. Re-
sponse at 7; Remand Determination at 8-9, 10-11, 14 (emphasizing
significance of bulb size and garlic prices); id. at 10, 14 (discussing
relationship among criteria set forth in Policy Bulletin 04.1). How-
ever, the Remand Determination also addressed other criteria set
forth in Policy Bulletin 04.1, and concluded that the Azadpur APMC
data satisfy those too.

For example, the Remand Determination found that the Azadpur
APMC data are “publicly available,” noting that — although the Aza-
dpur APMC Bulletins are not available online — the data are “readily
available to [the] intended audience,” and “are published on each
trading day (six days a week), [are] posted in the APMC'’s facilities for
public viewing, are electronically archived and are available upon
request.” See Remand Determination at 13-14 (discussing public
availability of Azadpur APMC data); see also id. at 58 (same).'3

The Remand Determination further found that the Azadpur APMC
data are sufficiently “contemporaneous,” explaining that Commerce
chose the data set beginning May 1, 2006 because that is the date on
which the Azadpur APMC market began differentiating between “A”-
and “S.A.”grade garlic. See Remand Determination at 14, 58. Because
the Azadpur APMC data thus post-date the period of review by more
than one-and-one-half years, Commerce deflated the Azadpur APMC
value to be contemporaneous with the period of review, using the
International Monetary Fund (“IMF”) “Wholesale Price Index.” See
Remand Determination at 10, 14-15; Def. Response at 8; see generally
Remand Determination at 14, 58 (discussing contemporaneity of Aza-
dpur APMC data). In addition, Commerce also deducted a 6% “mar-
ket fee” that is assertedly charged on all sales made at the Azadpur
APMC market. See Remand Determination at 15, 59.1*

Finally, while the Azadpur APMC data reflect only two-and-one-
half months of information (rather than the full year covered by the
period of review), the Remand Determination nevertheless found that
the data “represent[] a broad market average of large-bulb garlic

13 The Remand Determination states at one point that “the APMC bulletins are available
daily online at the Azadpur APMC’s website,” and that “historical bulletins are available
upon request.” See Remand Determination at 58. However, Commerce elsewhere states
flatly that “the APMC Bulletin is not obtainable on the Internet.” See id. at 13—14.

4 Although the Remand Determination refers to the 6% charge as a “market fee,” the
Azadpur APMC data on the record list the 6% charge as a “Commission,” in addition to a
“Market Fee” of 1%. See Azadpur APMC data (section captioned “Information at A Glance”).
There is no indication that the 1% charge has been accounted for, assuming that this
information is correct.
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[prices],” reasoning, among other things, that the Azadpur APMC
market sells “agricultural products from all over India,” and assert-
ing that the data reflect “a substantial quantity of garlic.” See Re-
mand Determination at 12-13, 57; see generally id. at 12-13, 57-58,
58-59 (discussing “representativeness” of Azadpur APMC data).

As detailed below, the Chinese Producers challenge the Remand
Determination’s conclusion that the Azadpur APMC data constitute
the “best available information” for use in valuing garlic bulb, high-
lighting this as Commerce’s “most critical surrogate value decision,”
and attacking the Azadpur APMC data on multiple fronts. See Re-
mand Determination at 14; Pls. Reply Comments at 3; see generally
Pls. Comments at 2-18 (challenging Remand Determination as to
valuation of garlic bulb); Pls. Reply Comments at 2—12 (same). The
Government defends Commerce’s use of the Azadpur APMC data,
arguing that “they were the most product-specific information on the
record and also met Commerce’s other preferred criteria for surrogate
values,” and asserting that the Remand Determination as to valua-
tion of garlic bulb should therefore be sustained. See Def. Response at
5,9, 16; see generally id. at 4-16 (addressing Remand Determination
as to valuation of garlic bulb). The Domestic Producers support the
Remand Determination’s use of the Azadpur APMC data. See Def.-
Ints. Reply Comments at 1-2.

1. “Contemporanceity” of Azadpur APMC Data

As discussed in the introduction to section IIT above, Policy Bulletin
04.1 sets forth Commerce’s “well-established criteria for determining
the appropriateness of surrogate values under consideration.” See
Remand Determination at 6; Policy Bulletin 04.1; see generally sec-
tion III, supra (discussing, inter alia, Policy Bulletin 04.1). According
to that policy, “it is [Commerce’s] stated practice to use . . . prices that
are contemporaneous with the period of investigation or review.” See
Policy Bulletin 04.1 (emphasis added) (quoted in Remand Determi-
nation at 6). The Remand Determination further states that “[iln the
selection of surrogate values for garlic bulbs, [Commerce is] . . .
seeking to select as a surrogate value a . . . price average that is . . .
contemporaneous with the period of review” (i.e., November 1, 2003
through October 31, 2004). See Remand Determination at 6. Never-
theless, the Azadpur APMC data that Commerce ultimately selected
to value garlic bulbs on remand date from mid-2006. See Remand
Determination at 14.

The Chinese Producers criticize the Remand Determination’s use of
the Azadpur APMC data, emphasizing that the data are “far from
contemporaneous” and, indeed, are the least contemporaneous of the
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four sets of data on this administrative record. See Pls. Comments at
12; see generally Pls. Comments at 2-3, 12-13; Pls. Reply Comments
at 8; Remand Determination at 14, 53, 57-58; Def. Response at
13-14. The Chinese Producers note that the Remand Determination
candidly acknowledges that the APMC data are not contemporane-
ous, but that Commerce concludes that, as adjusted, the APMC prices
are the best available information, because the Azadpur APMC data
are — according to the Remand Determination — the most product-
specific. See Pls. Comments at 12; see also Pls. Reply Comments at 8;
Remand Determination at 14.

Although the Chinese Producers stress that the Azadpur APMC
data are from “approximately two years after the mid-point of the
period of review,” the Chinese Producers significantly do not contest
any aspect of the methodology that Commerce used to deflate the
value that Commerce derived based on the Azadpur APMC data from
mid-2006 levels to be contemporaneous with the period of review. See
Pls. Comments at 2-3; see also Pls. Reply Comments at 8 (arguing
that Azadpur APMC data are “two years removed” from the period of
review) (emphasis omitted); see generally Pls. Comments at 12-13
(discussing contemporaneity of Azadpur APMC data, but raising no
challenge to deflation methodology); Pls. Reply Comments at 8
(same); Def. Response at 8 (stating that Commerce deflated Azadpur
APMC data using the IMF Wholesale Price Index).*?

What the Chinese Producers do dispute — vigorously — is the Gov-
ernment’s assertion that the Remand Determination “reasonably
gave greater weight to product-specificity over contemporaneity.” See
Def. Response at 13-14 (citing, inter alia, Remand Determination at
14); id. at 7, 8 (same); Pls. Reply Comments at 8; see also Pls.
Comments at 12 (arguing that “Commerce’s repeated argument that
it must use the non-contemporaneous APMC prices because they are
‘more specific’ . . . is unpersuasive”); Remand Determination at 14
(discussing trade-off between product specificity and contemporane-
ity, and stating that Commerce “does not automatically disregard
surrogate value data which are the most specific . . . solely on the
basis that they are post-[period of review] data”). In particular, the
Chinese Producers insist that “it is clear that the [Azadpur] APMC

15 See also Remand Determination at 10, 14 (stating that, when data selected for surrogate
value post-date the period of review, Commerce’s “normal practice” is to deflate the data to
be contemporaneous); Letter from Commerce to All Interested Parties (July 6, 2009) (Re-
mand Pub. Doc. 6) (summarizing deflation methodology; explaining that Commerce placed
on the record “Indian price data obtained from the International Monetary Fund’s (‘IMF’)
online database . . . from November 1, 2003, to July 2006,” and used the IMF data to deflate
the value that Commerce calculated from the Azadpur APMC data to be contemporaneous

with the period of review here).
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prices are not specific to the intermediate input [garlic] bulb and are
heavily inflated and distorted by other unknown factors. A simple
deflating of the [Azadpur APMC] prices does not remedy these serious
[product specificity] deficiencies.” See Pls. Comments at 12; see also
Pls. Reply Comments at 8.¢

The Chinese Producers thus do not actually challenge the Remand
Determination’s use of the Azadpur APMC data on grounds of con-
temporaneity. But see n.21, infra (questioning Remand Determina-
tion’s use of non-contemporaneous Azadpur APMC data to value gar-
lic with a bulb size of 40 mm or more, since the Remand
Determination and the Market Research Report indicate that con-
temporaneous data were available).!” The Chinese Producers’ true,
underlying concerns go to the product specificity of the Azadpur
APMC data, and are discussed in section III.A.3, below.

2. “Representativeness” of Azadpur APMC Data

Policy Bulletin 04.1, which sets forth Commerce’s “well-established
criteria for determining the appropriateness of surrogate values un-
der consideration,” explains that “it is [Commerce’s] stated practice to
use . . . review period-wide price averages.” See Policy Bulletin 04.1
(emphasis added) (quoted in Remand Determination at 6). Moreover,
throughout the Remand Determination, Commerce repeatedly reit-
erates that it has “historically chosen to use surrogate values that
reflect broad market averages and that cover a substantial time pe-
riod over price data that are obtained from so isolated a time frame as
to be subject to temporary market fluctuations.” See, e.g., Remand
Determination at 44 (emphases added); id. at 48 (same).'® It is thus
Commerce’s standard practice to seek out values that are both tem-

16 According to the Chinese Producers, “the Indian import statistics and the Agmarknet
prices are fully contemporaneous with the [period of review] and provide a far more
accurate representation of the true market price in India during the [period of review].” See
Pls. Comments at 12. The NHRDF data also reflect one full year and are contemporaneous
with the period of review, except that they do not include data for October 2004 (the last
month of the period of review). See Factors Valuations for the Preliminary Results of the
Administrative Review and New Shipper Reviews (Admin. Record Pub. Doc. 400) at 5
(indicating that NHRDF data include NHRDF quarterly newsletters for October-December
2003, January-March 2004, April-June 2004, and July-September 2004).

17 Although the Chinese Producers do not raise a “contemporaneity” challenge to Com-
merce’s reliance on the Azadpur APMC data (which postdate the period of review by roughly
two years), it is worth noting that the agency’s position here stands in stark contrast to its
position on the contemporaneity of the Chinese Producers’ price quotes for plastic jars and
lids and cardboard packing cartons (which are much more contemporaneous than the
Azadpur APMC data). See generally section II1.D.4.b, infra (discussing the contemporaneity
of the price quotes for plastic jars and lids); section III.E, infra (discussing the contempo-
raneity of the price quotes for cardboard packing cartons).

18 See also Remand Determination at 40 (noting that, pursuant to Policy Bulletin 04.1, it is
Commerce’s general practice “to use investigation or review period-wide price averages”)
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porally and geographically “representative” of the particular input
(here, raw garlic bulb) at issue. The Chinese Producers contend that,
by using the Azadpur AMPC data in the Remand Determination,
Commerce failed on both counts. See Pls. Comments at 23 (empha-
sizing that, inter alia, the Azadpur APMC data “are from a single
market” and are “taken from a very limited window of time”).'®

a. Temporal Representativeness

13

Notwithstanding Commerce’s “well-established criteria” and its
stated desire to “select as a surrogate value a period-wide price
average,” Commerce here elected on remand to calculate a surrogate
value for the Chinese Producers’ raw garlic bulb using the Azadpur
APMC data, which are not only non-contemporaneous (see section
III.A.1, above), but, in addition, represent less than a quarter of a
year’s worth of data. See Remand Determination at 6 (emphasis
added); see also id. at 9 (noting that Azadpur APMC data cover period
May 1, 2006 through July 14, 2006); id. at 71, 74 (acknowledging that
Azadpur APMC data “encompass a limited time span” and do not
represent full year of data).?° To be sure, as the Remand Determina-
tion observes, “[t]here is no statutory or regulatory requirement that

(internal quotation marks omitted); id. at 42 (same); id. at 43 (asserting that Commerce
cannot confirm that price quotes for cardboard cartons are “representative of prices in the
Indian market during the [period of review]”); id. at 45 (stating that, in Synthetic Indigo
from the People’s Republic of China, Commerce could not determine that price quotes “were
representative of the range of prices for the input during the [period of review]”); id. at 46
(stating that Indian import statistics selected for use in valuing cardboard cartons are
“representative of a range of prices throughout the [period of review]”); id. at 47 (criticizing
price quotes for plastic jars and lids, asserting that they “are not representative of prices
throughout the [period of review]”); id. at 48 (stating that, on the existing record, “it is
impossible to confirm that the [price quotes for plastic jars and lids] are . . . representative
of prices in the Indian market during the [period of review]”); id. (asserting that “the record
does not demonstrate that the submitted price quotes [for plastic jars and lids] are repre-
sentative of . . . prices during the [period of review]”); id. at 49 (stating that, in Synthetic
Indigo from the People’s Republic of China, Commerce could not determine that price
quotes “were representative of the range of prices for the input during the [period of
review]”); id. at 50 (concluding that Indian import statistics are best available data for use
in valuing plastic jars and lids because, inter alia, they are “representative of a range of
prices throughout the [period of review]”).

19 In litigation challenging the twelfth “new shipper” reviews, the “representativeness” of
the Azadpur APMC data was sustained against arguments generally similar to some of the
arguments raised by the Chinese Producers here. See generally Jining Yongjia Trade Co., 34
CIT at ___, 2010 WL 5121964 * 13 (discussing “Broad Market Average of Super A Grade
Garlic Values”).

20 See also Remand Determination at 57 (noting Chinese Producers’ arguments that Aza-
dpur APMC data are “not sufficiently broad-based” because they “do[] not reflect an entire
year” of data); id. at 53 (same); Pls. Comments at 23 (emphasizing that “[tlhe APMC prices
are . . . taken from a very limited window of time”). .
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[Commerce] use an entire year” of data. See id. at 57-58. However,
while the Remand Determination explains why Commerce selected
non-contemporaneous data (beginning May 1, 2006), and explains
that the value that Commerce derived from the 2006 data was de-
flated to be contemporaneous with the period of review at issue here,
the Remand Determination is silent as to why Commerce chose to use
only two-and-one-half months of data, rather than deflating and
using data for an entire year. See id. at 58 (explaining that Azadpur
APMC Bulletin began listing prices for “S.A.”-grade garlic as of May
1, 2006).2!

In contrast to the Azadpur APMC data on which the Remand Determination relies, the
other three data sets on the administrative record — i.e., the Agmarknet price data, the
Indian import statistics, and the NHRDF data — all reflect one full year of data, and all
three are contemporaneous with the period of review (with one minor exception as to the
NHRDF data). See Factors Valuations for the Preliminary Results of the Administrative
Review and New Shipper Reviews (Admin. Record Pub. Doc. 400) at 6 (stating that
Agmarknet data on the record include India-wide data for garlic values “for each day of the
period of this review”); id. (stating that Indian import statistics on the record cover “the
period November 2003 through October 2004”); id. at 5 (stating that NHRDF data on the
record consist of NHRDF quarterly newsletters for October-December 2003, January-
March 2004, April-June 2004, and July-September 2004, thus covering one full year, and
the entire period of review with the exception of October 2004, the last month of the period
of review).

21 The Remand Determination states that Commerce “chose to use price data from the
Azadpur APMC starting on May 1, 2006, because that was the date at which the Azadpur
APMC began denoting large size garlic bulb sales into ‘A’ and ‘Super-A’ values.” See Remand
Determination at 58. The Remand Determination thus makes it clear that May 1, 2006 was
not the first day on which what is now known as “S.A.”-grade garlic was sold at the Azadpur
APMC, or the first day on which large-bulb garlic was sold at the Azadpur APMC, but —
rather — that May 1, 2006 was the first day on which large-bulb garlic was separated into
grade “A” and grade “S.A.” garlic. The Market Research Report confirms that, before that
date, all such large-bulb garlic was sold simply as grade “A.” See, e.g., Market Research
Report at 21 (indicating that, as of 2003, “Grade A” garlic was garlic with a bulb diameter
of anything “Above 40 mm (typically 40-55 mm)”). As such, it is entirely unclear why the
May 1, 2006 date has any significance for Commerce’s selection of data for this review, since
Commerce here decided to rely on data for grade “A” garlic, as well as garlic graded “S.A.”

In other words, if (as the Remand Determination and the Market Research Report indicate)
what was sold as grade “S.A.” garlic on May 1, 2006 was being sold in 2003 (up through
April 2006) as grade “A” garlic, and given Commerce’s determination that both “A”- and
“S.A.”-grade garlic should be used in valuing the raw garlic bulb here, there would appear
to be no reason for Commerce to use non-contemporaneous data from the Azadpur APMC
market. All other things being equal, Commerce could (and should) have used contempo-
raneous Azadpur APMC data for grade “A” garlic for the actual period of review (November
1, 2003 through October 31, 2004), because — according to the Remand Determination and
the Market Research Report — those contemporaneous data would include what (as of May
1, 2006) became known as grade “A” and grade “S.A.” garlic. It is worth underscoring that,
in support of its claims concerning the “public availability” of the Azadpur APMC data, the
Remand Determination notes several times that Azadpur APMC data for past years are
“electronically archived” and readily “available upon request.” See, e.g., Remand Determi-
nation at 13-14, 58.
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The Remand Determination similarly fails to explain how Com-
merce has assured itself that data “obtained from so isolated a time
frame as to be subject to temporary market fluctuations” in fact are
not distorted by such “fluctuations.” See, e.g., Remand Determination
at 44; id. at 48 (same). Indeed, the Market Research Report seems to
indicate that garlic prices in India are subject to seasonal fluctuation:

Being a seasonal crop, the price of garlic (at both the wholesale
and retail level) is determined by demand-supply factors. Prices
generally remain low during the peak supply period (February
to May) when the new crop arrives and begin to rise thereafter
peaking towards the end of the year (October-December).

Market Research Report at 19; see also id. at 26 (noting that “garlic
is a seasonal crop,” and that “domestic garlic prices tend to rise” from
“August-December”); id. at 19-20, 22 (charting wholesale and retail
price trends); Pls. Reply Comments at 8 (referring to “drastic fluctua-
tions of the available ‘A’ and ‘S.A.’ garlic prices from 1000 Rupees to
2425 within the span of just a few months”).%?

For a variety of reasons discussed herein, Commerce’s selection of a surrogate value for raw
garlic bulb must be remanded for a second time. This particular issue obviously should be
clarified and addressed by the agency on remand.

22 Commerce’s action in turning a blind eye to the problem of the temporal representative-
ness of garlic prices here is difficult to square with its position on the price quotes that the
Chinese Producers have submitted for plastic jars and lids and for cardboard packing
cartons.

As noted above, there is affirmative record evidence of significant seasonal fluctuation in
garlic prices; and — even if there were no such affirmative evidence — seasonal fluctuation
in the prices of agricultural produce is the norm. See Market Research Report at 19, 20, 22
(documenting seasonal fluctuations in Indian prices for fresh garlic); section II11.D.4.b, infra
(noting that not all commodities or factors of production are equally susceptible to price
fluctuations, and that agricultural produce in particular is frequently subject to seasonal
fluctuation). Nevertheless, Commerce expressed no concern about distortion resulting from
“temporary market fluctuations” in the price of garlic.

On the other hand, Commerce has expressed major concerns about the temporal represen-
tativeness of the price quotes for plastic jars and lids and cardboard packing cartons. See,
e.g., Remand Determination at 58-59 (asserting that prices of jars and lids and cardboard
cartons are “substantially more vulnerable to abnormal market fluctuations” than garlic
prices); id. at 57-58 (seeking to contrast “the volume of sales” reflected in the Azadpur
APMC data with price quotes for cartons and jars); id. at 71, 74 (asserting that prices of
cartons and jars and lids are “highly susceptible to market fluctuations”). Yet, unlike fresh
garlic, there is no affirmative record evidence of fluctuation in the prices of plastic jars and
lids and cardboard packing cartons. Nor is there any obvious reason why, unlike fresh
garlic, the prices of jars and lids and cardboard cartons would be subject to any significant
fluctuation over the course of a year. See section II1.D.4.b, infra (analyzing Commerce’s
criticisms of the “representativeness” of price quotes for jars and lids); section IILE, infra
(analyzing Commerce’s criticisms of the “representativeness” of price quotes for cardboard
cartons); see also Remand Determination at 57-58, 58-59, 71, 73—74; Pls. Comments at 23,
29; Def. Response at 26, 28—-29.
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The Remand Determination acknowledges that the Azadpur APMC
data cover a mere two-and-one-half months, but maintains that the
data are nevertheless “broad-based” because the data reflect “a sub-
stantial quantity of garlic.” See Remand Determination at 57; see also
id. at 71, 74 (stating that Azadpur APMC data reflect “an extremely
high volume of sales”); Def. Response at 26 (same). The Remand
Determination thus seeks to buttress Commerce’s claims that the
Azadpur APMC data are temporally “representative” by asserting
that a high volume of garlic sufficiently compensates for the lack of
temporal “representativeness.” As the Chinese Producers demon-
strate, however, the Remand Determination’s claims as to the repre-
sentativeness and significance of the Azadpur APMC data cannot
withstand scrutiny. See generally Pls. Comments at 9-10; Pls. Reply
Comments at 5-6.

The Remand Determination’s analysis of the representativeness of
the Azadpur APMC data (and, to some extent, the related sections of
the Government’s brief) are replete with both fundamental errors in
logic and flagrant mistakes of fact. For example, as quoted above, the
Remand Determination states that, although the Azadpur APMC
data cover only two-and-one-half months, the data “contain a sub-
stantial quantity of garlic.” See Remand Determination at 57. As a
matter of pure logic, however, the lack of temporal representativeness
cannot be cured by the quantity of the commodity or the number of
data points reflected in the limited time period. Assume, for example,
that a party proffered to Commerce data from some source that
reflected 5,000 sales of “S.A.”-grade garlic, or data from some source
that reflected 50 sales of “S.A.”-grade garlic of 100 pounds each, but
those sales were on a single day. In such a case, no matter how great
the total quantity of the commodity sold or the total number of sales
reflected in the data, those data logically could not reflect seasonal or
other price fluctuations, and therefore could not “represent” a full
year of data. The statement in the Remand Determination is thus
illogical, because it equates volume or number of sales with temporal
representativeness. This flaw in logic pervades and taints the Re-
mand Determination’s entire analysis of representativeness. Com-
merce’s analysis of temporal representativeness is built on quick-
sand.

The statement from the Remand Determination quoted above is
illogical for a second, equally important reason. Even assuming (as
the Remand Determination does) that the volume or number of sales
compensates (in some fashion) for a lack of temporal representative-
ness (which it does not), the issue at hand is whether the Azadpur
APMC data are sufficiently representative of prices for grades “A”



44 CUSTOMS BULLETIN AND DECISIONS, VOL. 45, No. 42, Ocroser 12, 2011

and “S.A.” garlic. However, the statement quoted above asserts sim-
ply that the Azadpur APMC data “contain a substantial quantity of
garlic,” without reference to grade. See Remand Determination at 57.
Thus, as a matter of pure logic, the statement in the Remand Deter-
mination does nothing to support the Remand Determination’s claims
concerning the representativeness of the Azadpur APMC data as to
the specific grades of garlic at issue here.

Other statements in the Remand Determination reflect egregious
factual errors, and demonstrate that Commerce does not understand
either the meaning of the Azadpur APMC data or their limitations.
Careful review of the Azadpur APMC data reveals that those data tell
Commerce absolutely nothing about the volumes of “A”- and “S.A.”-
grade garlic that were delivered to the Azadpur APMC market during
the two-and-one-half month period, because all Azadpur APMC data
on volume are aggregate data for all grades of garlic as a whole. In
other words, the Azadpur APMC data on volume are not broken down
by grade of garlic. From the Azadpur APMC data on the existing
record, it is therefore simply not possible to determine the quantity of
grades “A” and “S.A.” garlic that were delivered to the Azadpur APMC
market during the two-and-one-half month period. See Azadpur
APMC data; Remand Determination at 53, 58 (noting Chinese Pro-
ducers’ point that Azadpur APMC data specifies only total aggregate
volume of garlic, and does not break that figure down by grades of
garlic); Pls. Comments at 5, 9—10; Pls. Reply Comments at 6.%3

Moreover, even as to all grades of garlic as a whole, the Azadpur
APMC data tell Commerce nothing whatsoever about actual garlic
sales (except to the extent that one assumes that all garlic delivered
to the Azadpur APMC market eventually sells, at some price), be-
cause the Azadpur APMC data provide no specific information on
sales, and instead document only arrivals (deliveries) of garlic at the
market. See Azadpur APMC data; see also Remand Determination at
53, 58 (noting Chinese Producers’ point that Azadpur APMC data
does not document sales, and instead documents only volume of garlic

23 On each market day, the Azadpur APMC data report the total volume (in tons) of garlic
of all grades that arrived at the market the preceding market day, in a column captioned
“Arrival Variety in Tons.” See Azadpur APMC data; Letter from Commerce to All Interested
Parties (June 5, 2009) (Remand Pub. Doc. 1) (stating that Azadpur APMC Bulletins include
data from “the previous trading day”). Another column, captioned “Grade/Size,” lists the
grades of garlic offered for sale on that day. See Azadpur APMC data. However, the volume
of garlic arriving at the market is not broken down by grade of garlic. See id. Thus, from the
Azadpur APMC data on the record, it is impossible to determine the volume of grade “A”
and/or “S.A.” garlic delivered to the Azadpur APMC market on any given day, or even the
aggregate volume of grades “A” and “S.A.” garlic delivered during the entire two-and-one-
half month period reflected in the data that Commerce placed on the record.
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delivered to market); Pls. Comments at 5, 9 (same).?* But, in any
event, even the assumption that all garlic delivered to the market is
eventually sold (at some price) does not permit Commerce to derive
any information whatsoever as to the volume of sales of “A”- and
“S.A.”-grade garlic, because (as discussed immediately above) the
Azadpur APMC data provide no information on the volume of “A”-
and “S.A.”-grade garlic delivered to the market. See Azadpur APMC
data; Pls. Comments at 5, 9-10; Pls. Reply Comments at 6. Further,
even the assumption that all garlic delivered to the market is even-
tually sold (at some price) does not permit Commerce to derive from
the Azadpur APMC data any information about the actual dates on
which any or all sales were made, or the prices paid for those sales.
Numerous statements in the Remand Determination indicate that
Commerce fails to grasp even these most basic facts.

For example, the Remand Determination states that the Azadpur
APMC data “contain[] a list of all fruit and vegetable sales on any
particular day at the [Azadpur] APMC [market].” See Remand Deter-
mination at 9 (emphasis added). As discussed above, however, the
Azadpur APMC data in fact include no information whatsoever on
any specific sales — much less “a list of all . . . [individual] vegetable
sales on any particular day,” as the Remand Determination states.
See Azadpur APMC data. The statement in the Remand Determina-
tion is thus flatly incorrect — as is the Government’s claim that the
Azadpur APMC data “included ‘numerous specific garlic sales.” See
Def. Response at 7-8 (citation omitted).

The Remand Determination further states that the Azadpur APMC
data “note[] the weight of each sale, the region from which the produce
originates, and the grade or size of the product.” See Remand Deter-
mination at 9 (emphases added). But, again, the Azadpur APMC data
provide absolutely no sales-specific information, much less informa-
tion on “each [individual] sale.” The Azadpur APMC data emphati-
cally do not provide information on “the weight,” the “region” of
origin, and the “grade or size” of “each sale.” See Azadpur APMC data;

24 As noted above, for each market day, the Azadpur APMC data report the total volume (in
tons) of garlic of all grades that arrives at the Azadpur APMC market, in a column
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Pls. Comments at 9 (explaining that Azadpur APMC data “offer no
sales-specific details regarding grades of garlic”).2® The statement in
the Remand Determination is thus demonstrably untrue. Indeed, it is

captioned “Arrival Variety in Tons.” See Azadpur APMC data. Another column, captioned
“Grade/Size,” lists the grades of garlic offered for sale on that day. See id. And the day’s offer
prices for each grade are specified in columns captioned “Mini” (minimum), “Maxi” (maxi-
mum), and “Modal.” See id. However, the Azadpur APMC data include no data whatsoever
on actual garlic sales — not even data on aggregate sales, and certainly no data on specific,
individual sales. See id. Thus, from the Azadpur APMC data on the record, it is impossible
to determine the volume of garlic sold on any particular day — or even the total volume of
garlic sold during the two-and-one-half month period reflected in the data that Commerce
placed on the record here.

The Remand Determination asserts (in essence) that it is reasonable to assume that all
garlic delivered to the Azadpur APMC market was sold. See Remand Determination at 58;
Def. Response at 12-13. However, even that assumption is of no real use to Commerce.
First, all garlic delivered to the market on a particular date was not necessarily sold on that
date. As the Azadpur APMC data indicate, garlic was offered for sale at the Azadpur market
even on days when no garlic was delivered. See Azadpur APMC data (for example, data for
May 8, 2006, listing offer prices for garlic, but indicating that no garlic arrived at the
market on that date); see also Pls. Comments at 910 (noting that “some [Azadpur APMC]
bulletins do not show any arrival amount for garlic but still show [offer price] data”). There
is thus no way to correlate garlic volume with daily sale prices, since there is no way to
ascertain the day on which any particular volume of garlic was sold. Moreover, even more
fundamentally, as discussed above, the volume of garlic delivered to the market is not
broken down by grade. There is thus no way to correlate garlic volume with garlic grade
(much less the price for that grade on any assumed day of sale).

25 The Azadpur APMC data include two types of “weight” information for fresh garlic. As
discussed above, the data identify, for each market day, the aggregate volume of all grades
of garlic delivered to the market, under a column captioned “Arrival Variety in Tons.” In
addition, the data identify the unit of measure by which garlic is offered for sale at the
market, under the column captioned “Weight in Kg.” As the Azadpur APMC data indicate,
garlic is sold in “40 kg. katta[s],” or jute bags. See Azadpur APMC data (under column,
“Weight in Kg,” for garlic); Market Research Report at 20 (noting that garlic is sold in jute
bags). Significantly, neither of these two types of “weight” data are sales data, much less
data on specific, individual sales as the Remand Determination states. Thus, contrary to
the Remand Determination’s claim, the Azadpur APMC data emphatically do not “note[] the
weight of each sale.” See Remand Determination at 9.

Similarly, the Azadpur APMC data indicate where garlic that was delivered to the market
arrived from, under a column captioned “Name of the Comm. & State.” See Azadpur APMC
data (under column, “Name of the Comm. & State,” for garlic). Yet again, however, that
information is not correlated in any way to sales, much less specific, individual sales. Thus,
contrary to the Remand Determination’s claim, the Azadpur APMC data clearly do not
specify for “each sale,” “the region from which the produce originates.” See Remand Deter-
mination at 9.

As indicated above, the Azadpur APMC data also note the various grades of garlic offered
for sale on each market day, under a column captioned “Grade/Size.” See Azadpur APMC
data (under column captioned “Grade/Size,” for garlic). But, once again, that information is
not correlated in any way with any information on sales, much less data on specific,
individual sales. Accordingly, contrary to the Remand Determination’s claim, the Azadpur
APMC data plainly do not indicate “the grade or size of the product” for “each sale.” See
Remand Determination at 9.
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difficult to conceive that such statements could be made by anyone
who gave the Azadpur APMC data even the most cursory review.

In addition, the Remand Determination states that the Azadpur
APMC data “provide[] a minimum, maximum, and a modal price for
each commodity sold.” See Remand Determination at 9. As discussed
above, however, the Azadpur APMC data provide no specific data at
all concerning actual individual sales. See Azadpur APMC data. The
Azadpur APMC data themselves do not establish (except by infer-
ence) that any garlic of any grade was actually sold at the Azadpur
APMC market, much less the price that was actually paid for any
particular sale. Certainly the data say nothing about any actual sales
(much less actual prices paid) for garlic graded “A” and “S.A.” — the
only grades of garlic that are at issue here.

Elsewhere, the Remand Determination asserts that the Azadpur
APMC data are “largely comprised of numerous specific garlic sales
from several of the northern long-day growing regions, including
Himachal Pradesh, Punjab, and Haryana”® (i.e., several of the re-
gions where — according to the Market Research Report — larger-
bulbed garlic is grown). See Remand Determination at 12 (emphases
added); Def. Response at 7-8; Market Research Report at 16 (stating
that India’s “Long Day’ Zone” includes “Himachal Pradesh, Jammu
and Kashmir, Punjab, Haryana, Uttaranchal, [and] Northern Parts of
Uttar Pradesh”).?” Yet again, the Remand Determination refers to
“sales,” even though, as discussed above, the Azadpur APMC data
provide no sales-specific information whatsoever — much less infor-
mation on any “specific [individual] garlic sales,” as the Remand
Determination asserts. See Remand Determination at 12 (emphasis
added); Pls. Comments at 9 (noting that Azadpur APMC data “offer
no sales-specific details regarding . . . the region in which the garlic
was grown”); see also id. at 5.

26 The Remand Determination similarly asserts that “the Azadpur APMC dataset . . . us[ed]
to generate a surrogate value [in the Remand Determination] . . . is overwhelmingly made
up of garlic grown in [the “long-day”] regions.” See Remand Determination at 54-55
(emphasis added). However, just as there is no basis on the record for concluding that the
Azadpur APMC data are “largely comprised” of “garlic sales from several of the northern
long-day growing regions” (see id. at 12), so too there is no basis on the record for reaching
this related conclusion.

2" The Market Research Report makes it clear that the so-called “long-day” zone includes
Himachal Pradesh, Jammu and Kashmir, Punjab, Haryana, Uttaranchal, and Uttar
Pradesh. See Market Research Report at 10-11, 16; but see id. at 17-18 (discussing
“long-day” zone, but omitting reference to Uttar Pradesh). The Remand Determination
states that the “long-day” zone “primarily” includes Uttar Pradesh (as well as Himachal
Pradesh, Punjab, Uttaranchal, and Haryan), but omits any reference to Jammu and Kash-
mir. See Remand Determination at 54.
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Further, even the data on the aggregate total volume of garlic
delivered to the Azadpur market are not broken down by the state
from which that garlic arrived. See Azadpur APMC data; Pls. Com-
ments at 5 (explaining that the Azadpur APMC data do not indicate
“the amount [of garlic] received [at the market] from each particular
state”); Pls. Reply Comments at 6 (same).?® It thus goes without
saying that there is also no basis whatsoever for the Remand Deter-
mination’s claim that the Azadpur APMC data are “largely com-
prised” of sales from the states of Himachal Pradesh, Punjab, and
Haryana. See Remand Determination at 12 (emphasis added).

Moreover, to the extent that the Remand Determination seeks to
suggest that any sales from the specified states (i.e., Himachal
Pradesh, Punjab, and Haryana) would be, by definition, sales of
larger-bulbed garlic, that notion is dispelled by the Azadpur APMC
data themselves. One of the relatively few things that can be said
with certainty based on the Azadpur APMC data is that they clearly
list prices for garlic from Himachal Pradesh, Punjab, and Haryana
not only for higher, larger bulbed grades (i.e., grades “A” and “S.A.”),
but also for garlic of lower grades as well. See Azadpur APMC data
(garlic data for, inter alia, July 3, 2006, listing offer prices for grades
“B” and “C,” as well as “A” and “S.A.,” from Himachal Pradesh (“HP”),
Punjab (“PUN”), and Haryana (“HAR”), as well as other states).

In addition, the Remand Determination states that the Azadpur
APMC data “for super-A and A grades of garlic contains 198 points of
data, representing over one thousand tons of garlic sold over a period
of several months.” See Remand Determination at 13; see also Def.
Response at 12 (same); Remand Determination at 71, 74 (asserting
that Azadpur APMC data “include hundreds of data points”); Def.
Response at 26 (same). This statement too is riddled with inaccura-
cies.??

28 In addition, as discussed below, the record does not establish that the state from which
the garlic was delivered is in fact the state where the garlic was grown. See section I11.A.2.b,
infra.

29 Elsewhere, the Remand Determination asserts that the Azadpur APMC data “represent|]
an extremely high volume of sales.” See Remand Determination at 71, 74; see also Def.
Response at 26 (same). Quite apart from the fact that the Azadpur APMC data in fact
include no “sales” specific data (as noted repeatedly herein), it is unclear whether the
quoted statement is intended to refer to “sales” of garlic in general, or to “sales” of garlic
graded “A” and “S.A.” If the reference is to garlic in general, the statement is not relevant
to the issue of the “representativeness” of the Azadpur APMC data. On the other hand, if the
reference is to garlic graded “A” and “S.A.,” then the statement lacks support in the
administrative record, because the Azadpur APMC data do not break down by grade the
volume of garlic delivered to the Azadpur market. Further, even if sales figures for “A”- and
“S.A.”-grade garlic were available on the record, it would be difficult to credit the Remand
Determination’s claim that the volume of such sales at the Azadpur market is “extremely
high” absent data on the total sales of such garlic nationwide, or at least at other markets,
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As a threshold matter, the claimed “198 points of data” is virtually
meaningless. Although the Remand Determination offers no expla-
nation of the provenance of the “198” figure, close review of the
Azadpur APMC data reveals that it is nothing more than the total
number of offer prices for “A”- and “S.A.”-grade garlic listed (two,
three, or four per day) for the two-and-one-half month period. In other
words, the Azadpur APMC Bulletin page for May 1, 2006 lists prices
for “A”- and “S.A.”-grade garlic for “UP/HAR” (i.e., Uttar Pradesh and
Haryana), which Commerce counts as two “points of data”; and, in
addition, the same page of the APMC Bulletin also lists prices for
“A”and “S.A.”-grade garlic for “MP/RAJ/KOTA (NC)” (i.e., Madhya
Pradesh, Rajasthan, and (apparently) the city of Kota), which Com-
merce counts as another two “points of data,” for a total of four “points
of data” for May 1, 2006. Commerce continued this same counting
process, reviewing the Azadpur APMC data for each market day in
the two-and-one-half month period, and came up with the total of
“198 points of data.”®® As discussed above, however, these “points of
data” correlate only to offer prices. As such, the number of “points of
data” — whether 198 or even 199,888 — says nothing whatsoever about
how many (if any) sales of “A”- and “S.A.”-grade garlic were actually
made during the two-and-one-half month period, or the prices actu-
ally paid in any such sales. Any implication that the figure reflects
198 sales of “A”- and “S.A.”-grade garlic is absurd.?!

to put the Azadpur figures in proper context. See generally Jining Yongjia Trade Co., 34 CIT
at _, 2010 WL 5121964 * 13 (noting representation, in litigation challenging twelfth
“new shipper” reviews for period November 1, 2006 to April 30, 2007, that garlic sales at the
Azadpur APMC market “accounted for 5.583 percent of all garlic transactions across India
in 2006”).

The Remand Determination makes the point that “the overall value [or volume] of the garlic
sold” at the Azadpur APMC market is “irrelevant” — because, the Remand Determination
underscores, “what matters is the data with respect to the ‘A’ and ‘Super-A’ garlic grades.”
See Remand Determination at 58; see also Def. Response at 13 (discussing same point). The
Remand Determination’s assessment is spot-on; but it is precisely that information which
is missing from the Azadpur APMC data on the record.

30 Careful review of the Azadpur APMC data suggests that the Remand Determination may
have missed several “points of data” (as the Remand Determination refers to them), and
that the actual count should be not 198, but instead 205. See Azadpur APMC data.

31 The number in the Remand Determination would be no more meaningless if Commerce
had tripled the number of “points of data” by counting each grade “A” and “S.A.” listing three
times (for a total of 615 “points of data”) — to reflect the “Mini” (minimum) offer price, the
“Maxi” (maximum) offer price, and the “Modal” offer price. See Azadpur APMC data.
Whether the number of “points of data” is 198, 205, or 615, the figure is largely artificial and
meaningless.

The actual number of garlic sales made at the Azadpur APMC market during the two-
andone-half month period could be either higher or lower than 198, 205, or 615; there is
simply no way to ascertain the actual number of sales from the Azadpur APMC data on the
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The Remand Determination’s assertion that the “198 points of
data” for “super-A and A grades of garlic” represent “over one thou-
sand tons of garlic sold over a period of several months” is even more
inaccurate. See Remand Determination at 13. First, the Remand
Determination again suggests that the Azadpur APMC data include
actual sales figures, which they do not. Moreover, the reference to
“over one thousand tons” of “super-A and A grades of garlic” is a
reference to the page of the Azadpur APMC data that is captioned
“Prices of Garlic, S.A. Grade, May 1% July 14" 2006,” which lists at
the bottom of the column “Tons” the total “1,032.” See Remand De-
termination at 13; Azadpur APMC data. As the caption on the page
itself indicates, the price data reflected there are limited solely to
“S.A.”-grade garlic — and to “S.A.”-grade garlic from the state of Hi-
machal Pradesh, at that. See Azadpur APMC data (page captioned
“Prices of Garlic, S.A. Grade, May 1% July 14" 2006,” listing “HP”
(Himachal Pradesh) under column captioned “State”).

Thus, contrary to Commerce’s representations in the Remand De-
termination, the page of Azadpur APMC data at issue includes no
data whatsoever on grade “A” garlic; and, even as to grade “S.A.”
garlic, the page does not include all “S.A.”-grade garlic, but, rather,
only that “S.A.”-grade garlic which came from one particular state.
Finally, and most importantly, the figure that the Remand Determi-
nation touts — “over one thousand tons” (or 1,032 tons, to be exact) —
has no relationship to the grade “S.A.” garlic from Himachal Pradesh
that is the subject of the page, or to any other specific grade of garlic.
Instead, each of the figures in the “Tons” column represents the total
tonnage of garlic of all grades that was delivered to the Azadpur
APMC market on the 30 days listed on the page, which totals 1,032
tons.

In sum, while the Remand Determination claims that the refer-
enced Azadpur APMC data document the sales of “over one thousand
tons” of “super-A and A grades of garlic” over a period of two-and-one-
half months (see Remand Determination at 13), the facts are that: (a)
the Azadpur APMC volume figures are for deliveries of garlic to the
Azadpur APMC market, not for sales ; (b) the specific Azadpur APMC
data to which the Remand Determination refers do not cover grade
“A” garlic, but, rather, are limited to grade “S.A.” — and, in fact, are
confined to grade “S.A.” garlic from the state of Himachal Pradesh,;
and (c¢) the “over one thousand tons” figure that Commerce trumpets
is actually for all grades of garlic (not grades “S.A.” and/or “A”)

record. The critical point is that the Azadpur APMC data include no specific sales infor-
mation of any sort — no specific sales data whatsoever — and the “points of data” that
Commerece is counting reflect nothing more than offer prices, not specific, individual sales.
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delivered to the Azadpur APMC market and, moreover, reflects only
those deliveries made on those days when grade “S.A.” garlic from
Himachal Pradesh was offered for sale. The Remand Determination
thus evidences shockingly little comprehension of the Azadpur APMC
data.

b. Geographic Representativeness

As discussed above, the existing administrative record cannot sup-
port the Remand Determination’s conclusion that the Azadpur APMC
data are temporally representative of the Chinese Producers’ raw
garlic bulb. As to geographic representativeness, the Remand Deter-
mination emphasizes that it is Commerce’s practice to use “country-
wide data” rather than “regional data,” whenever possible. See Re-
mand Determination at 12; see also Def. Response at 6 (stating that
Commerce seeks data that are “representative of broad market aver-
age prices in India”). But, much like its claims as to the temporal
representativeness of the Azadpur APMC data, so too the Remand
Determination’s claims that the Azadpur APMC data are geographi-
cally representative lack adequate support in the existing record. See
generally Remand Determination at 12-13, 54-55, 58 (discussing
representativeness of Azadpur APMC data); see also Def.-Ints. Reply
Comments at 2 (asserting that Azadpur APMC data reflect “a broad
market average in India”).

A number of the Remand Determination’s statements are simply
not relevant to the issue of geographic representativeness. The Re-
mand Determination states, for example, that the Azadpur APMC
market has been designated a “Market of National Importance.” See
Remand Determination at 13. Without more, however, that fact is
meaningless. There is no indication that designation as a “Market of
National Importance” is anything other than some sort of honorary
recognition of the market’s historical significance. Certainly there is
no indication that the designation is evidence of any fact that bears on
the “representativeness” of the data on “A”- and “S.A.”-grade garlic at
issue here.

Similarly, the Remand Determination’s representation that, as of
2003, the Azadpur APMC market was “not only the largest APMC
[market] in India, but . . . also the largest in Asia” says nothing
whatsoever that is specific to garlic, much less garlic of the particular
grades at issue here. See Remand Determination at 13 (citing Market
Research Report at 21). The same is true of the Government’s asser-
tion that the Azadpur APMC market is “the largest fruit and veg-
etable market in Asia.” See Def. Response at 12. The statement says
nothing about garlic, not to mention garlic that is graded “A” or “S.A.”
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The Remand Determination’s finding that the Azadpur APMC mar-
ket is “India’s ‘National Distribution Centre’ for several agricultural
products, including garlic” at least refers to garlic in general; but,
again, the statement is not specific to grades “A” and “S.A.,” and thus
is entitled to little, if any, weight in evaluating the representativeness
of the Azadpur APMC data. See Remand Determination at 13; see also
id. at 71, 74 (asserting that Azadpur market is “major distribution
center” of unspecified types of produce).??

The Remand Determination further asserts that the Azadpur
APMC market “covers broad territory in India,” and that “agricul-
tural products from all over India are sold” at the Azadpur market.
See Remand Determination at 13. However, it is unclear what is
meant by the claim that the market “covers broad territory,” and — in
any event — the statement is in no way specific to garlic as a whole,
not to mention “A”- or “S.A.”-grade garlic. Similarly, even assuming
(without accepting) that the second quoted statement is true as
phrased, “agricultural products” in general are not at issue in this
action. Even if true, the statement says nothing about the sales of
“A”- and “S.A.”-grade garlic at the Azadpur APMC market.

Any implication that grade “A” and “S.A.” garlic “from all over India
[is] sold at the APMC [market]” is contradicted by another statement
in the Remand Determination, which indicates that “the total data
set for super-A and A grades of garlic” used on remand “comes from a
broad array of seven Indian states.” See Remand Determination at
13. But, despite the reference to “seven Indian states,” the sentence
actually lists only five states — specifically, “Uttar Pradesh, Rajast-
han, Madhya Pradesh, Haryana, and Himachal Pradesh.” See id. In
any event, an independent review indicates that the Azadpur APMC
data list six states as origins of grades “A” and/or “S.A.” garlic —
including the five states listed immediately above, as well as Punjab,
plus “KOTA” (which appears to refer to a city). Given that India
comprises no fewer than 28 states (as well as a number of official
“territories,” including the National Capital Territory of Delhi, where
the Azadpur APMC market is located) and given that several major
garlic-producing states are not reflected in the Azadpur APMC data,
it is clear that “A”- and “S.A.”-grade garlic “from all over India” is not

32 According to the Remand Determination, Commerce took both the statement that the
Azadpur APMC market is a “National Distribution Centre” and the statement that it is a
“Market of National Importance” from the Azadpur APMC’s website. See Remand Deter-
mination at 13 (internal quotation marks omitted). But the Remand Determination does
not indicate when Commerce consulted the website. It seems unlikely that Commerce
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sold at the Azadpur APMC market. See Market Research Report at 7,
9; Azadpur APMC data.??

Further, the Remand Determination seems to assume that the
origin listed in the Azadpur APMC data is the place where the pro-
duce (including garlic) was grown. As the Chinese Producers note,
however, it does not appear that the location listed in the Azadpur
APMC data is necessarily the place where the produce was grown.
See Pls. Comments at 9; Azadpur APMC data (column captioned
“Name of the Comm. & State”). Certainly there is no record evidence
to affirmatively establish that the origin listed in the Azadpur APMC
data is the place where the produce was actually grown. And, in fact,
there is evidence that appears to indicate to the contrary. For ex-
ample, the Remand Determination notes that the Market Research
Report states that garlic imported from China is sold at the Azadpur
APMC market. See Remand Determination at 55; Market Research
Report at 21-22, 29. But nowhere do the Azadpur APMC data show
China as the origin of any of the garlic listed there. See Azadpur
APMC data (column captioned “Name of the Comm. & State”).

More to the point, however, the proper focus of Commerce’s geo-
graphic “representativeness” criterion is not on matters such as
where the garlic was grown, where the garlic was located before it
arrived at the Azadpur APMC market, or where the Azadpur APMC
market is located within India (or in relation to anything else). The
issue is not the geographic “representativeness” of the Azadpur
APMC market itself or the geographic “representativeness” of the
garlic or other produce marketed there. Rather, the proper focus of
geographic “representativeness” here is whether the prices reflected

would have done so before the Azadpur APMC data were first placed on the record of the
2004—-2005 review (in August or September 2006); and it may have been much later. It is
thus unclear whether the two statements were true at the time of the period of review (i.e.,
November 1, 2003 through October 31, 2004).

33 This same analysis disposes of the Government’s claim that “garlic from a broad number
of Indian states is sold at the Azadpur market.” See Def. Response at 12. As discussed above,
the Azadpur APMC data indicate that garlic is delivered to the Azadpur market from six
states, as well as “KOTA.” See Azadpur APMC data. And, even more to the point, garlic in
general is not relevant; what matters is garlic that is graded “A” and “S.A.”

The record does not specifically identify the number of Indian states that grow grade “A”
and/or “S.A.” garlic. However, the Market Research Report states that garlic production is
concentrated in six states which are reflected in the Azadpur APMC data (i.e., Madhya
Pradesh, Rajasthan, Punjab, Haryana, Himachal Pradesh, and Uttar Pradesh), but also in
four states that are not reflected in those data (i.e., Gujarat, Maharashtra, Orissa, and
Uttaranchal). See Market Research Report at 7; Azadpur APMC data. The Market Research
Report indicates that the four states of Madhya Pradesh, Gujarat, Maharashtra, and
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in the Azadpur APMC data are “representative” of prices across India
(and are not, for example, aberrational or distorted local or regional
prices).3*

As the Chinese Producers point out, “Commerce itself acknowl-
edges that Azadpur is just one of numerous APMC markets through-
out India.” See Pls. Comments at 10; see also id. at 2, 23 (emphasizing
that Azadpur APMC data reflect prices for only a single market);
Remand Determination at 53 (noting Chinese Producers’ argument
that data reflect prices for only a single market); Market Research
Report at 1-2 (noting that Agricultural Produce Marketing Commit-
tees (“APMCs”) have “wholesale markets spread across India,” in-
cluding markets in Maharashtra, Haryana, Chandigarh, and Him-
achal Pradesh); id. at 3 (referring to “wholesale garlic markets across
the country”); id. at 21 (referring to APMC “wholesale markets across
the country”); Jining Yongjia Trade Co. v. United States, 34 CIT _,
__,2010 WL 5121964 * 13 (2010) (noting representation, in litiga-
tion challenging twelfth “new shipper” reviews, that there are “7,000
APMCs throughout India”).?® There is, however, no record evidence to
indicate how the prices for “A”- and “S.A.”-grade garlic listed in the
Azadpur APMC data compare to prices for such garlic at the numer-
ous other APMC markets “spread across India.” See Market Research
Report at 1. Nor is there any other record evidence to substantiate the
geographic representativeness of the Azadpur APMC data on which
Commerce relies in the Remand Determination.

Rajasthan accounted for 68% of national garlic production. See Market Research Report at
7; Azadpur APMC data. But two of those states — Gujarat and Maharashtra — are not
reflected in the Azadpur APMC data. See Azadpur APMC data. The Market Research
Report further states that the “North Indian garlic belt” accounted for roughly 15% of the
country’s garlic production and is “the only garlic producing belt in India where garlic is
grown under ‘long-day’ conditions.” See Market Research Report at 7. The states in the
“longday” zone include Punjab, Haryana, Himachal Pradesh, and Uttar Pradesh (which are
reflected in the Azadpur APMC data); but the zone also includes Jammu and Kashmir and
Uttaranchal — states which are not reflected in the data. See id. at 10-11, 16; Azadpur
APMC data. Finally, the Market Research Report also identifies “[k]ey garlic producing
districts” in the states of Bihar, Tamil Nadu, and Karnataka, as well as a “pocket” in the
state of Kerala, none of which are reflected in the Azadpur APMC data. See Market
Research Report at 6-9; Azadpur APMC data.

34 Of course, factors such as where the Azadpur APMC market is located and where the
garlic sold there is grown may well affect prices at the market. But the actual issue that
Commerce must decide is whether the Azadpur APMC data are “representative” of prices
across India. The Remand Determination never directly addresses that issue.

35 See also Taian Ziyang Food Company Ltd. and Taian Fook Huat Tong Kee Foodstuffs Co.,
Ltd. Surrogate Value Submission (Admin. Record Pub. Doc. 83), Exh. 1 (Agmarknet data,
including India-wide garlic values for entire period of review, and listing locations of
numerous markets throughout India from which garlic values were obtained).
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c. Conclusion

Despite Commerce’s professed preference for a “period-wide price
average” that reflects “country-wide” data, the Azadpur APMC data
that the agency selected to value raw garlic bulb in the Remand
Determination “encompass a limited time span” and are from “a
single APMC market.” See Remand Determination at 6 (quoting
Policy Bulletin 04.1); id. at 12, 71, 74; Pls. Comments at 2. The
Remand Determination fails to explain Commerce’s reason for using
a mere two-and-onehalf months of data, rather than deflating and
using data for an entire year.?® Nor does the Remand Determination
explain the basis for the agency’s apparent confidence that such
time-limited data are not distorted by seasonal or other “temporary
market fluctuations.” See generally Remand Determination at 44, 48.
Similarly, the Remand Determination fails to demonstrate that the
Azadpur APMC data are representative of prices throughout India,
and do not reflect local or regional aberrations.

The Remand Determination is full of broad, sweeping, conclusory
assertions concerning both the temporal and geographic “representa-
tiveness” of the Azadpur APMC data. As discussed above, however,
the data simply do not back them up. Certainly the Remand Deter-
mination does not support Commerce’s hyperbolic claim that the
Azadpur APMC data “represent[] a broad market average of large-
bulb garlic and [are] inclusive of all possible data.” See Remand
Determination at 12 (emphasis added).

The outlined concerns about the “representativeness” of the Azad-
pur APMC data alone would warrant another remand of the surro-
gate value for raw garlic bulb. There are, however, additional prob-
lems with the Azadpur APMC data, as discussed elsewhere
throughout this section. See generally section III.A, passim.

3. “Product Specificity” of Azadpur APMC Data

[13

Commerce’s “well-established criteria for determining the appro-
priateness of surrogate values under consideration,” set forth in
Policy Bulletin 04.1, address not only the “contemporaneity” and
“representativeness” of potential data sources (both of which are
discussed above), but also the “product specificity” of those sources —
a critical consideration. See generally section II1.D.6, infra (explain-
ing that other criteria (e.g., contemporaneity, representativeness, and
public availability) are irrelevant if data are not sufficiently product-
specific). In particular, Policy Bulletin 04.1 explains that “it is [Com-
merce’s] stated practice to use . . . prices specific to the input in

36 Indeed, as discussed above, the Remand Determination fails to explain why Commerce
did not use a full year of contemporaneous data. See section III.A.2.a, supra.
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question.” See Policy Bulletin 04.1 (emphasis added) (quoted in Re-
mand Determination at 6).

In the case at bar, the Remand Determination emphasizes that,
“[iln the selection of surrogate values for garlic bulbs, [Commerce is]
... seeking to select as a surrogate value . . . [a price] that is highly
specific to the product in question” — specifically, garlic bulb with a
diameter of between 50 mm and 65 mm. See Remand Determination
at 6, 11; see also Issues and Decision Memorandum at 42-43 (noting
that Chinese garlic exported to U.S. has “bulb diameter above 40
millimeters”); Remand Determination at 8-9 (same); Market Re-
search Report at 29 (noting that bulb size of Chinese garlic exported
to India generally is , 40 mm (typically . . . ranges between 50—65
mm)”).3” The Remand Determination similarly emphasizes that Com-
merce “is seeking a surrogate value that is . . . as similar as possible

37 Commerce and the Government repeatedly underscore both the importance of “product
specificity” and the fact that, in this review, that translates to the diameter of the garlic
bulb.

As to the importance of product specificity, see, e.g., Remand Determination at 7 (noting that
Commerece rejected Indian import statistics as surrogate value because “they were deemed
insufficiently specific”); id. at 15 (same); id. at 8 (stating that “the quality and detail of any
data used to obtain a surrogate value for garlic bulbs is of importance”); id. at 9 (stating that
“any data that fail to identify the size and quality of the garlic [described in the data] are
ultimately insufficient”); id. (stating that “[alny data used to represent Chinese garlic bulb
prices must fit the particular characteristics of Chinese garlic, which is a large, high yield,
high quality variety”); id. at 10 (stating that “in choosing the most appropriate surrogate
value, [Commerce] considers several important attributes,” including the “specificity” of the
“source information”); id. at 12 (same); Def. Response at 9 (noting that Indian import data
were rejected “as being insufficiently product-specific to the bulb size”); id. at 13 (stating
that “what mattered for Commerce’s determination was that the [Azadpur APMC datal
were product-specific”).

As to the significance of bulb diameter, see, e.g., Remand Determination at 8 (stating that
“the size of a garlic bulb is a factor in the ultimate price paid” and “a strong determinant of
the grade and price of garlic”); id. at 9 (stating that “the size of a garlic bulb often drives
garlic prices in the marketplace”); id. (stating that “[a]lny data used to represent Chinese
garlic bulb prices must fit the particular characteristics of Chinese garlic, which is a large,
high yield, high quality variety”); id. at 10 (stating that Commerce “has concluded in several
recent reviews that the size of . . . garlic bulbs [is] given significant value in the market-
place”); id. at 11 (emphasizing importance of basing surrogate value on Indian sales of
“garlic bulbs of similar diameter to that of [the Chinese Producers’] merchandise”); id. at 14
(stating that “bulb size significantly affects all [factors of production] and drives the selling
price,” such that “bulb size is a key element in valuing the raw garlic bulb input”); Def.
Response at 7 (asserting that “bulb size is the most important factor concerning the
ultimate market price”); id. at 9 (noting that Indian import data were rejected “as being
insufficiently product-specific to the bulb size”); id. at 11 (stating that “[a]s Commerce
explained, . . . the most important factor concerning product-specificity is garlic bulb size”);
id. at 13 (stating that “garlic bulb size affects all factors of production and controls the
ultimate sale price of the finished product”).

The Government asserts that, in selecting the Azadpur APMC data from among the various
sets of data on the record, Congress gave product specificity the greatest weight from among
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to the intermediate input” that the agency is valuing — specifically,
raw garlic bulb as it exists at the “farm gate” (i.e., the raw garlic bulb
as it is harvested), with no further processing or handling, and in-
cluding no additional charges. See Remand Determination at 56 (em-
phasis added); Issues and Decision Memorandum at 14 (noting need
to value “the garlic [bulb] that is pulled from the ground . .. [and] not
the final product”); id. at 13 (noting need to value “the raw garlic bulb
that is harvested from the ground”); see also, e.g., Remand Determi-
nation at 57 (stating that Azadpur APMC data for “A”- and “S.A.”-
grade garlic “best approximate the intermediate input in India”);
Issues and Decision Memorandum at 42 (stating that “[Commerce’s]
objective here is to find the best available surrogate value to value
garlic bulb (i.e., the intermediate product)”).?®

Commerce states that the “A”- and “S.A.”-grade garlic reflected in
the Azadpur APMC data used in the Remand Determination is
“highly similar to [the Chinese Producers’] intermediate input.” See
Remand Determination at 56; see also id. at 10-11, 14, 15, 54-55, 56,
57, 59 (same); Def.-Ints. Reply Comments at 2 (asserting that Azad-
pur APMC data reflect “garlic bulbs of a size that correspond to the
large-sized garlic bulbs grown by the [Chinese Producers]” and “are
specific to the product being valued”). But the Chinese Producers
contest Commerce’s claims of product specificity.

Specifically, the Chinese Producers contend that there is no unbi-
ased evidence to establish the bulb size of the “A”- and “S.A.”-grade
garlic reflected in the Azadpur APMC data. See generally Pls. Com-
ments at 3-5; Pls. Reply Comments at 2-3. In addition, the Chinese
Producers argue that there are unexplained disparities between the
Azadpur APMC data and other prices for large-bulb garlic that are on
the record; and, according to the Chinese Producers, those disparities

the criteria set forth in Policy Bulletin 04.1. See, e.g., Def. Response at 7 (asserting that
“[blecause . . . bulb size is the most important factor concerning the ultimate market price
. . ., Commerce reasonably gave more weight to product-specificity when selecting a
surrogate value for garlic bulb”); id. at 8 (stating that, although Azadpur APMC data are not
contemporaneous, “Commerce concluded that these data were the best available informa-
tion . . . because the benefit in product-specificity outweighed the flaw in contemporaneity”);
id. at 13 (arguing that “Commerce reasonably determined that the product-specificity of the
[Azadpur APMC data] made [those data] better information” than other sources of data on
the record); id. at 13-14 (arguing that “Commerce reasonably gave greater weight to
product-specificity over contemporaneity and determined that the highly product-specific
[Azadpur APMC data] were the best available information”).

As outlined herein, however, the claims of Commerce and the Government concerning the
product specificity of the Azadpur APMC data are not borne out by the existing adminis-
trative record.

38 In the Remand Determination, “farmgate” prices are described as prices for produce that
goes “straight from the farm to the customer, without intermediary distributors.” See
Remand Determination at 52.
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illustrate that the Azadpur APMC data reflect costs that render the
Azadpur APMC data insufficiently specific to the Chinese garlic at
issue here. See generally Pls. Comments at 6-8; Pls. Reply Comments
at 4-5.

In particular, the Chinese Producers suggest that the relatively
high prices reflected in the Azadpur APMC data may be attributable
to the cost of special seed used to grow large-bulb garlic in India. See
generally Pls. Comments at 13-16; Pls. Reply Comments at 9-10. The
Chinese Producers also suggest that the prices reflected in the Aza-
dpur APMC data may be inflated due to transportation costs and
commission payments and other similar expenses associated with the
sales of garlic at the Azadpur APMC market. See generally Pls. Com-
ments at 10-12; Pls. Reply Comments at 6-8. According to the Chi-
nese Producers, the inclusion of such costs and expenses means that
the Azadpur APMC data do not constitute “farm gate” prices and thus
are not product-specific to the “intermediate product” that Commerce
purportedly valued here. See generally Pls. Comments at 10-12; Pls.
Reply Comments at 6-8.3°

a. Descriptions of “A”- and “S.A.”-Grade Garlic

Two key facts underpinning the Remand Determination’s findings
that the Azadpur APMC data are product-specific to the Chinese
Producers’ garlic are Commerce’s determinations that the Azadpur
APMC data’s references to grade “A” garlic and grade “S.A.” garlic are
to garlic with bulb diameters of 40 to 55 mm, and 55 mm or more,
respectively. See Pls. Comments at 3; Remand Determination at 11
(concluding that “the two larger Indian varieties — super-A [“S.A.”],
which is defined . . . as having bulbs greater than 55 mm in diameter
..., and A, which is defined as having bulbs between 40 and 55 mm
in diameter — [are] most similar to the garlic Chinese Respondents
produce”); see also Pls. Comments at 4-5; Pls. Reply Comments at
2-3.

The Chinese Producers correctly note that the Azadpur APMC data
themselves do not describe or define the various grades of garlic. See
Pls. Comments at 3; Azadpur APMC data. According to the Chinese
Producers, Commerce’s two “critical findings” on the size of grades
“A” and “S.A.” garlic are “based merely on the unsupported claims of
[the Domestic Producers] and their consultant rather than any objec-
tive evidence.” See Pls. Comments at 3—4; Pls. Reply Comments at 3;

3% Some of the issues addressed in the analysis of the “representativeness” of the Azadpur
APMC data go to the product specificity of those data as well. See generally section II11.A.2,
supra.
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see generally Pls. Comments at 3-5; Pls. Reply Comments at 2—-3; see
also Def. Response at 10-11; Remand Determination at 51, 53-54
(summarizing, and responding to, Chinese Producers’ arguments;
noting that Chinese Producers “claim that the grades of garlic . . . are
not described by any unbiased sources on the record”).

In particular, the Chinese Producers note that Commerce’s finding
on the size of grade “A” garlic is based on a statement in the Market
Research Report, which the Chinese Producers characterize as “a
statement by [the Domestic Producers’] paid consultant in a market
research study generated specifically for this case.” See Pls. Reply
Comments at 2-3;*° see also Market Research Report at 21 (stating
that, in June 2003, garlic with bulb diameter of greater than 40 mm
was classified as grade “A”). The Chinese Producers dismiss the
Market Research Report as a “private market study commissioned by
[the Domestic Producers], which is neither an official nor an objective
source.” See Pls. Comments at 3; see also Remand Determination at
51. The Chinese Producers further note that the Market Research
Report makes no mention of garlic graded “S.A.,”*! and claim that the
basis for Commerce’s finding on the size of “S.A.”-grade garlic
“amounts to . . . a statement by [the Domestic Producers] themselves
in a letter to Commerce.” See Pls. Reply Comments at 3; Domestic
Producers’ Comments on New Surrogate Value Information (June 24,
2009) (Remand Pub. Doc. 3) at 4 (explaining that the Azadpur APMC
data “differentiate between prices for Grade A garlic (bulbs with a
diameter of 4.0 to 5.5 cm) and Grade Super A garlic (bulbs with a
diameter greater than 5.5 cm)”).

The Chinese Producers conclude that there is a “serious lack of
evidence to support the size and nature of ‘A’and ‘S.A.’ garlic.” See Pls.
Reply Comments at 3—4 (emphasis added). However, the gravamen of
the Chinese Producers’ argument actually is not that there is an

40 Contrary to the Chinese Producers’ claim, the Market Research Report was not “gener-
ated specifically for this case.” See Pls. Reply Comments at 2-3. As the Remand Determi-
nation notes, the Domestic Producers first submitted the Market Research Report on the
record of the 2001-2002 (eighth) administrative review. See Remand Determination; see
also Domestic Producers’ Surrogate Value Submission (Admin. Record Pub. Doc. 417), Exh.
33 (“Market Research Report”) (indicating that Exh. 33 was “attached as Exhibit 7 to
petitioners’ June 30, 2003 submission in the [2001-2002 Administrative Review]”). The
Market Research Report was also placed on the record in the ninth review — the review
immediately preceding the review at issue here. See Taian Ziyang I1, 35 CIT at , 2011
‘WL 3024720 * 6 (citing Market Research Report).

41 The Azadpur APMC market did not begin classifying garlic as grade “S.A.” until May 1,
2006, but the Market Research Report is dated June 2003. See Remand Determination at

58; Market Research Report. The Market Research Report therefore does not refer to grade
“S.A.” garlic.
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absence of evidence, but, rather, that the sources on which Commerce
relies are not — for lack of a better word — “disinterested,” and that
Commerce’s findings concerning the bulb sizes of “A”- and “S.A.”-
grade garlic are thus not supported by substantial evidence. See id. at
3; Pls. Comments at 5. There is no merit to this claim.*?

As a threshold matter, it strains credulity to suggest (as the Chi-
nese Producers implicitly do) that the Chinese Producers do not know
the descriptions of grade “A” and “S.A.” garlic. See generally Pls.
Comments at 3-5; Pls. Reply Comments at 2-3; see also Remand
Determination at 51, 53-54 (summarizing, and responding to, Chi-
nese Producers’ arguments). Chinese garlic producers are exporting
significant quantities of garlic to India. See, e.g., Market Research
Report at 28 (noting that, during a twelve-month period in 2001-2002
alone, approximately 34,200 metric tons of garlic were exported from
China to India). As such, the notion that Chinese producers lack even
the most basic knowledge about how garlic is graded in India is
somewhat difficult to swallow.

It is also worth noting that — although data from the Azadpur
APMC market have been used to value garlic bulb in subsequent
reviews — the Chinese producers have not questioned the size of the
various grades of garlic in the more recent proceedings. See, e.g.,
Issues and Decision Memorandum for the Final Results of the 15®
Administrative Review of Fresh Garlic from the People’s Republic of
China, 76 ITADOC 37,321 (June 20, 2011), at Comment 3 (no refer-
ence to any dispute over size of various grades of garlic); Fresh Garlic
from the People’s Republic of China: Issues and Decision Memoran-
dum for the Final Results of the New Shipper Review of Qingdao
Sea-line Trading Co., Ltd., 75 ITADOC 61,130 (Sept. 24, 2010), at
Issue 2 (same); Fresh Garlic from the People’s Republic of China:
Issues and Decision Memorandum for the Final Results of the [Thir-
teenth] New Shipper Reviews and Rescission, In Part, of the [Thir-
teenth] New Shipper Reviews, 74 ITADOC 50,952 (Sept. 24, 2009)
(same).

Moreover, to the extent that the Chinese Producers here harbor any
real doubts about the sizes of “A”- and “S.A.”-grade garlic as those
grades are used in the Azadpur APMC data on the record of this
proceeding, the Chinese Producers were obligated to raise their ques-

42 Similarly without merit is the Chinese Producers’ claim that there is no evidence that
“Super A”-grade and “S.A.”-grade garlic are one and the same. See Pls. Comments at 3—4;
Pls. Reply Comments at 3; Remand Determination at 51 (referring to Chinese Producers’
argument). It is of no moment whether or not “S.A.” stands for “Super A.” The critical fact
is the bulb size of grade “S.A.” garlic as that grade is used in the Azadpur APMC data. See
Remand Determination at 53-54; Domestic Producers’ Comments on New Surrogate Value
Information (June 24, 2009) (Remand Pub. Doc. 3) at 4 (explaining that Azadpur APMC
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tions in a timely fashion in the course of the remand, to afford
Commerce and the Domestic Producers a proper opportunity to ad-
dress them before the evidentiary record closed.*® Although Com-
merce placed the Azadpur APMC data on the record and invited the
parties’ comments, the Chinese Producers’ submission did not ques-
tion the sizes of “A”- and “S.A.”-grade garlic. See Letter from Com-
merce to All Interested Parties (June 5, 2009) (Remand Pub. Doc. 1)
(placing on the record Azadpur APMC data and inviting parties’
comments); Respondents’ Comments Regarding New Surrogate Value
Placed on the Record for the Remand (June 24, 2009) (Remand Pub.
Doc. 4) (objecting to use of Azadpur APMC data in remand results, but
raising no issue as to size of garlic bulb grades “A” and “S.A.”);
Remand Determination at 2-3 (summarizing Chinese Producers’
comments on Azadpur APMC data).** The Chinese Producers raised

data differentiate between grade “A” garlic, with bulb diameter of 40 to 55 mm, and grade
“S.A.” garlic, with bulb diameter of greater than 55 mm).

43 The Chinese Producers bristle at Commerce’s observation that the Chinese Producers
should have come forward with their own evidence of the description of “S.A.”-grade garlic
if the Chinese Producers dispute the description (i.e., garlic with a bulb diameter of greater
than 55 mm) provided in the Domestic Producers’ June 24, 2009 submission. See Remand
Determination at 54 (emphasizing that Chinese Producers “have . . . not provided any
evidence to counter the descriptions of the size of ‘S.A.’ grade garlic”); Pls. Comments at 4;
Domestic Producers’ Comments on New Surrogate Value Information (June 24, 2009)
(Remand Pub. Doc. 3) at 4.

The Chinese Producers insist that Commerce “misses the point,” and asserts that it is the
Chinese Producers’ “position . . . that there is no reliable evidence about what ‘S.A.” garlic is
or is not.” See Pls. Comments at 4. But the Chinese Producers’ claim that there is no such
“reliable evidence” cannot be credited. “S.A.”-grade garlic is listed in the Azadpur APMC
data; clearly, “S.A.”-grade means something. If the Chinese Producers believe that the term
“S.A.”-grade (as it is used in the Azadpur APMC data) means something other than garlic
with a bulb diameter of greater than 55 mm, then the Chinese Producers should have
proffered proof to that effect. If, on the other hand, the Chinese Producers believe that the
term does not have a consistent definition (or that the definition is somehow ambiguous),
then they should have proffered proof to that effect.

44 To be sure, Commerce’s letter placing the Azadpur APMC data on the record on remand
did not state that the Remand Determination would later use those data as the basis to
calculate the surrogate value for garlic bulb. See Letter from Commerce to All Interested
Parties (June 5, 2009) (Remand Pub. Doc. 1). However, at the time of Commerce’s letter,
data from the Azadpur APMC market already had been used to value garlic bulb in the
eleventh administrative review, the twelfth administrative review, the twelfth new shipper
reviews, and the preliminary results of the thirteenth administrative and new shipper
reviews. See, e.g., Fresh Garlic from the People’s Republic of China: Final Results and
Partial Rescission of the Eleventh Administrative Review and New Shipper Reviews, 72
Fed. Reg. 34,438, 34,440 (June 22, 2007); Issues and Decision Memorandum for the Final
Results of the 12th Administrative Review: Fresh Garlic from the People’s Republic of
China, 73 ITADOC 24,042 (June 9, 2008), at Comment 2A; Antidumping Duty Order on
Fresh Garlic from the People’s Republic of China: Issues and Decision Memorandum for the
Twelfth New Shipper Reviews, 73 ITADOC 56,550 (Sept. 19, 2008), at Comment 4; Fresh
Garlic from the People’s Republic of China: Preliminary Results of the [Thirteenth]
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the issue of the descriptions of the various grades of garlic for the first
time in their comments on the Draft Remand Determination. See
Remand Determination at 51, 53-54 (summarizing, and responding
to, Chinese Producers’ comments on Draft Remand Determination).
The Chinese Producers waived their arguments by failing to raise
them in a timely fashion.

To the extent that the Chinese Producers focus their attack on the
Market Research Report submitted by the Domestic Producers, the
Chinese Producers disregard the fact that various types of market
studies, generally commissioned by the parties, are not unusual in
international trade proceedings. See, e.g., Target Corp. v. United
States, 609 F.3d 1352, 1360-61 (Fed. Cir. 2010) (referring to, inter
alia, “independent marketing studies” submitted by domestic trade
association); SKF USA, Inc. v. U.S. Customs and Border Protection,
556 F.3d 1337, 1343 (Fed. Cir. 2009) (referring to “detailed market
analyses” submitted by domestic industry, in support of antidumping
petition); Nevinnomysskiy Azot v. United States, 31 CIT 1373, 1388
(2007) (referring to “industry reports from two expert studies” (one
commissioned, one non-commissioned) submitted by domestic pro-
ducers); Tung Fong Indus. Co. v. United States, 29 CIT 346, 351-52 &
n.8, 366 F. Supp. 2d 1308, 1312-13 & n.8 (2005) (referring to “foreign
market research report,” on which domestic manufacturers’ anti-
dumping petition was based).

Further, at various points in their own briefs, the Chinese Produc-
ers themselves cite and rely on other information in the Domestic
Producers’ Market Research Report. See, e.g., Pls. Comments at
13-14 (quoting Market Research Report at length to establish that
Indian garlic producers must use more expensive special seed to grow
large-bulb garlic, increasing Indian producers’ cost of production);
Pls. Reply Comments at 9 (stating that, “as confirmed by the Market
Research Report, garlic bulbs grow larger in China because of the

Antidumping Duty Administrative and New Shipper Reviews and Intent to Rescind, In
Part, the [Thirteenth] Antidumping Duty Administrative and New Shipper Reviews, 73
Fed. Reg. 74,462, 74,468 (Dec. 8, 2008); see also Remand Determination at 3 (noting that
data from Azdapur APMC market were used to value garlic bulb in, inter alia, eleventh,
twelfth, and thirteenth administrative reviews).

Moreover, although they were not parties to the most recent reviews, two of the plaintiff
Chinese Producers here — Sunny and Linshu Dading — were parties to the eleventh
administrative review, and were represented by the same counsel in that proceeding as they
are here. See Fresh Garlic from the People’s Republic of China: Final Results and Partial
Rescission of the Eleventh Administrative Review and New Shipper Reviews, 72 Fed. Reg.
at 34,438 & n.1 (June 22, 2007). Accordingly, at least some, if not all, of the Chinese
Producers were already well-acquainted with data from the Azadpur APMC market by the
time Commerce put the Azadpur APMC data on the record in this proceeding, and — if they
had any good-faith questions about how garlic was graded in those data — the Chinese
Producers should have raised the issue promptly.
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indigenous seed and natural climate conditions in the primary garlic
growing regions,” unlike garlic grown in India).*® The Chinese Pro-
ducers’ attempts to single out and discredit one specific statement in
the Market Research Report — the statement concerning the bulb size
of grade “A” garlic — thus have a somewhat hollow ring. See Market
Research Report at 21 (indicating that, in June 2003, garlic with bulb
diameter of greater than 40 mm was classified as grade “A”).*6

45 The Chinese Producers’ argument challenging the reliability of a single specific state-
ment in the Market Research Report is doubly ironic. Not only do the Chinese Producers
rely elsewhere on other statements in the Market Research Report, but, in addition, at
another point in their briefs, the Chinese Producers themselves criticize Commerce for
doing the same thing that the Chinese Producers seek to do. Specifically, the Chinese
Producers charge Commerce with “cherry picking . . . parts of [the Market Research Report]
while ignoring other parts of that same document.” See Pls. Reply Comments at 5. Of
course, the fact that a party accepts as true one statement from a particular source in no
way obligates the party to accept as true all statements made in that source.

46 The analysis above similarly disposes of the Chinese Producers’ subsidiary argument that
the challenged statements — i.e., the statement in the Market Research Report concerning
the size of grade “A” garlic, and the statement in the Domestic Producers’ June 24, 2009
submission concerning the size of grade “S.A.” garlic — are not supported by citation to
relevant primary sources. See Pls. Comments at 3, 4; Pls. Reply Comments at 3.

In addition to the subsidiary issue raised by the Chinese Producers (noted above) concern-
ing the absence of citations to primary source material to support the statements concerning
the bulb size of “A”- and “S.A.”-grade garlic in the Market Research Report and the
Domestic Producers’ June 24, 2009 submissions, there is another, potentially even more
fundamental issue that the Chinese Producers have not raised — the absence from the record
of the source material that serves as back-up for the Market Research Report.

In the eighth administrative review, Commerce expressed concern that “[tlhe Market
Research Report contains a number of broad assertions regarding the domestic Indian
garlic industry, which, if they were to be [accepted] on [their] face, would have significant
implications for respondents’ final dumping margins. The acceptance of this non-publicly
available information as fact without corroborating source data would lessen the overall
transparency of [Commerce’s] final determination.” See Final Results of Redetermination
Pursuant to Court Remand, Court No. 04—00240 (Feb. 25, 2010) at 8-9. Commerce there-
fore requested that the domestic producers in that case place on the record of the eighth
administrative review certain supporting data for the Market Research Report — the same
Market Research Report that is on the record of this proceeding. See generally id. at 8-11;
see also Jinan Yipin Corp. v. United States, 33 CIT _, , 637 F. Supp. 2d 1183, 1190-91
(2009) (“Jinan Yipin II”) (discussing Commerce’s concerns about supporting data for Market
Research Report and agency’s request for submission of those data, and summarizing
contents of the data). However, it does not appear that those supporting data were ever
requested or placed on the record of this administrative review.

It is not clear whether the supporting data placed on the record in the eighth administrative
review would address the bulb size of grade “A” garlic; and, because the Market Research
Report is dated June 2003 but the Azadpur APMC market did not begin classifying garlic
as grade “S.A.” until May 2006, it seems highly improbable (if not impossible) that the
supporting data would address the bulb size of grade “S.A.” garlic. See Market Research
Report; Remand Determination at 58. Nevertheless, particularly in light of the concerns
about the reliability of information in the Market Research Report that the agency ex-
pressed in the eighth administrative review, Commerce would be well-advised to ensure
that — on remand — all necessary supporting data is placed on the record of this proceeding,
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Finally, the Chinese Producers cite no authority to support their
claim that Commerce erred in relying on the Market Research Report
and the Domestic Producers’ June 24, 2009 submission because those
documents reflect the Domestic Producers’ “self-interest.”*” Nor could
the Chinese Producers do so. It is hoary black letter law that the
“self-serving” nature of evidence goes (at most) to its weight, not its
admissibility. See, e.g., Healey v. Chelsea Resources, Ltd., 947 F.2d
611, 620 (2d Cir. 1991); In re Dana Corp., 574 F.3d 129, 153 (2d Cir.
2009); AK Steel Corp. v. United States, 22 CIT 1070, 1091-93, 34 F.
Supp. 2d 756, 772-73 (1998), aff’d in part, rev’d in part, and re-
manded on other grounds, 226 F.3d 1361 (Fed. Cir. 2000); see gener-
ally 3A J. Wigmore, Evidence § 940, p. 775 (J. Chadbourn rev. ed.
1970) (explaining that “[ilmpartiality of feeling . . . is no longer
regarded as an essential preliminary to testimony,” and that “partial-
ity” is “always relevant as . . . affecting the weight of . . . testimony”);
id., § 966, p. 812 (stating that “[t]here is no doubt that the interest of
a party . . .is a circumstance available to impeach him”).*® Thus, even

particularly if the agency plans to continue to rely on information in the Market Research
Report (whether to support the agency’s selection of the Azadpur APMC data, or for other
purposes). Cf. Nakajima All Co. v. United States, 14 CIT 469, 744 F. Supp. 1168 (1990)
(holding that Commerce improperly relied on market research report that agency had
discredited and disregarded in prior proceedings).

4" The sole case that the Chinese Producers cite is Allied Pacific I. See Pls. Reply Comments
at 3 (citing Allied Pacific Food (Dalian) Co. v. United States, 30 CIT 736, 765—-67, 435 F.
Supp. 2d 1295, 1320-21 (2006) (“Allied Pacific I”)). But that case is inapposite. Allied
Pacific I criticized Commerce for “adopt[ing] by reference” a domestic producer’s argument
wholesale, without independently scrutinizing the argument and without “cit[ing] to record
evidence and provid[ing] reasoning of its own” to support the agency’s conclusion. See Allied
Pacific I, 30 CIT at 766, 435 F. Supp. 2d at 1321. In other words, Allied Pacific I criticized
Commerce for adopting by reference one party’s conclusion. In contrast, in the case at bar,
Commerece is not adopting by reference the Domestic Producers’ arguments, much less their
conclusions. Instead, Commerce is citing to evidence of basic facts that the Domestic
Producers have placed on the record, and is relying on those facts to support the agency’s
own reasoning and conclusion. It is no more improper for Commerce to rely on factual
evidence that has been placed on the record by the Domestic Producers than it would be for
Commerce to rely on such evidence placed on the record by the Chinese Producers. The
Chinese Producers’ reliance on Allied Pacific I is therefore unavailing.

48 The Chinese Producers’ arguments concerning the Domestic Producers’ June 24, 2009
submission, like the Chinese Producers’ arguments concerning the Market Research Re-
port, focused solely on the (assertedly) biased, self-serving, and non-“objective” nature of
those statements, in light of the authorship of the documents in which they appeared.
Significantly, the Chinese Producers did not argue that the Domestic Producers’ June 24,
2009 submission constitutes argument, not evidence. Such a claim would have been a much
more difficult call. The distinction between statements of counsel and evidence is well-
established. See, e.g., Campania Mgmt. Co. v. Rooks, Pitts & Poust, 290 F.3d 843, 852-53
(7th Cir. 2002) (explaining that “it is universally known that statements of attorneys are not
evidence”); Gemiron Corp. v. Saint-Gobain Corp., 572 F.3d 1371, 1380 (Fed. Cir. 2009)
(holding that “unsworn attorney argument . . . is not evidence”); EOTT Energy Operating
Ltd. Partnership v. Winterthur Swiss Ins. Co., 257 F.3d 992, 999 (9th Cir. 2001) (stating that
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accepting (for the sake of argument) their claims that the statements
at issue here were not made by an “objective” source, the Chinese
Producers’ assertion that the record reflects a “serious lack of evidence
to support the size and nature of ‘A’ and ‘S.A. garlic” cannot be
sustained. See Pls. Reply Comments at 4 (emphasis added); see also
Jining Yongjia Trade Co., 34 CIT at , 2010 WL 5121964 * 11-12
(in review of twelfth new shipper review, rejecting Chinese producers’
argument that Commerce’s decision to value garlic bulb based on
particular grade of garlic “must have been based on statements made
by [the domestic producers’ consultants], and, therefore, was not
supported by substantial evidence”).

b. Seed Value, “Farm Gate” Prices, and Valuation
of “Intermediate Input”

The Chinese Producers contrast the Azadpur APMC data for “A”-
and “S.A.”-grade garlic with certain other pricing data on the record,
and assert that disparities demonstrate that the “extremely high
prices” reflected in the Azadpur APMC data are attributable to fac-
tors other than bulb size. See Pls. Comments at 6; see generally id. at
6-8; Pls. Reply Comments at 4-5; Remand Determination at 52
(summarizing Chinese Producers’ concerns); but see id. at 55-56
(addressing Chinese Producers’ concerns); Def. Response at 11-12.

In particular, the Chinese Producers opine that some of the appar-
ent price disparities may be attributable to the use of special seed in
growing the “A”- and “S.A.”-grade garlic reflected in the Azadpur
APMC data. See generally Pls. Comments at 13-16; Pls. Reply Com-
ments at 9-10; Remand Determination at 52 (summarizing Chinese
Producers’ concerns); but see id. at 56-57 (addressing Chinese Pro-
ducers’ concerns); Def. Response at 14—-15. Further, the Chinese Pro-
ducers contend that the prices for “A”- and “S.A.”-grade garlic re-
flected in the Azadpur APMC data do not “reflect[] anything close to
‘farm gate’ prices,” but — instead — include additional costs such as the

“[clounsel’s assertions at oral argument . . . are not part of the factual record”); Estrella v.
Brandt, 682 F.2d 814, 819-20 (9th Cir. 1982) (noting that “[llegal memoranda and oral
argument are not evidence”); ¢f. Carlisle Tire & Rubber Co. v. United States, 9 CIT 520, 533,
622 F. Supp. 1071, 1082-83 (1985) (stating that, where Commerce’s verification report
failed to indicate whether the agency verified a certain fact, statement in letter to agency
from party’s counsel who was present at verification (indicating in letter that fact was
verified) “possesses none of the indicia of reliability commonly considered in determining
probative value,” and does not constitute substantial evidence that the fact was verified);
but see Shandong Huarong Gen’l Corp. v. United States, 25 CIT 834, 839-42, 159 F. Supp.
2d 714, 720-23 (2001) (sustaining Commerce’s determination that forged steel was used in
production of subject merchandise, where Commerce relied on, inter alia, “statements made
by [Chinese producers’] counsel at an administrative hearing as proof that forged steel
likely was used by [Chinese producers] to produce subject merchandise,” where no party
argued that representations by counsel do not constitute evidence).
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expenses associated with “middlemen” such as “commission agents
and wholesalers,” as well as “other transportation related costs, fees
and commissions,” rendering the Azadpur APMC data “entirely un-
reliable as an ‘intermediate input’ surrogate value.” See Pls. Com-
ments at 11; see generally id. at 10-12; Pls. Reply Comments at 6-8;
Remand Determination at 52 (summarizing Chinese Producers’ con-
cerns); but see id. at 55-56, 57 (addressing Chinese Producers’ con-
cerns); Def. Response at 14. The Chinese Producers thus conclude
that the Azadpur APMC data for “A”- and “S.A.”-grade garlic are not
sufficiently specific to the product here at issue.

i. Disparities Between Azadpur APMC Data and
Other Pricing Data

The Chinese Producers challenge as “unsupported” the Remand
Determination’s implicit assumption that the prices reflected in the
Azadpur APMC data for “A”- and “S.A.”-grade garlic are attributable
solely to garlic bulb size, asserting that the data “are not an accurate
representation of the cost of 40-65 mm garlic in India during the
[period of review].” See Pls. Comments at 8; see generally id. at 6-8;
Pls. Reply Comments at 4-5; Remand Determination at 52 (summa-
rizing Chinese Producers’ claims).

The Chinese Producers point to Indian import statistics on the
record indicating that, during the period of review, 19,699 metric tons
of garlic were imported into India from China, priced at 12.74 rupees
per kilogram. See Pls. Comments at 6; Pls. Reply Comments at 4.
Similarly, the Chinese Producers note that the average Agmarknet
price during the period of review for garlic from the “long-day” grow-
ing zone of Himachal Pradesh, Jammu and Kashmir, and Uttranchal
was 15.34 rupees per kilogram. See Pls. Comments at 6—7; Pls. Reply
Comments at 4-5. Contrasting those prices with the deflated value of
33.77 rupees per kilogram that Commerce derived from the Azadpur
APMC data for “A”- and “S.A.”-grade garlic, the Chinese Producers
emphasize that the value used in the Remand Determination is
nearly three times higher than the price of Chinese garlic imported
into India during the period of review, and roughly two times higher
than the Agmarknet prices during the period of review for Indian
(domestic) garlic from the specified “long-day” growing regions. See
Pls. Comments at 8; Analysis for the Redetermination of Remand in
the Administrative Review of the Antidumping Duty Order on Fresh
Garlic from the People’s Republic of China: Jinan Yipin Corporation,
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Ltd. (Remand Pub. Doc. 19) at 2 (establishing value of 33.77 rupees
per kilogram).*®

From the contrasting figures discussed above, the Chinese Produc-
ers argue that — assuming that the vast majority of the garlic im-
ported into India, and the vast majority of the garlic grown in the
“long-day” growing zone of Himachal Pradesh, Jammu and Kashmir,
and Uttranchal, are essentially the same as the large-bulb Chinese
garlic that Commerce is seeking to value here — the Azadpur APMC
data used in the Remand Determination cannot accurately reflect the
cost of Indian garlic bulb with a diameter of between 40 mm and 65
mm during the period of review. See Pls. Comments at 8; Pls. Reply
Comments at 5. Given the magnitude of the apparent price dispari-
ties, the Chinese Producers maintain that there are thus “obviously
other factors heavily influencing the [Azadpur APMC data] garlic
prices . . . unrelated to [bulb] size that render the . . . Azadpur APMC
[data] an unreliable and inaccurate surrogate value.” See Pls. Com-
ments at 7; see also id. at 8.

The Remand Determination gives short shrift to the Chinese Pro-
ducers’ claims. See Remand Determination at 55-56. According to the
Remand Determination, the rationale underpinning the Chinese Pro-
ducers’ argument disputing the Azapur APMC data is “quite literally,
‘because the price is too high.” See id. at 56; see also Def. Response at
12. Apart from that cavalier dismissal, the Remand Determination’s
sole response to the Chinese Producers’ analysis is Commerce’s specu-
lation that “there are a number of factors that could explain the
difference in prices [between the Azadpur APMC data and the Indian
import statistics], including increases or decreases in the volume of
Chinese imports caused by distortions or market shocks in the do-
mestic Chinese market.” See Remand Determination at 55 (emphasis
added).?® However, the Remand Determination cites no evidence to
support Commerce’s suggestion; and Commerce is required to sup-

4% The Chinese Producers seek to compare the price data from the Indian import statistics
and the Agmarknet data for the three specified states not only to the deflated Azadpur
APMC data, but also to the raw (non-deflated) Azadpur APMC data from 2006. See Pls.
Comments at 7-8; Pls. Reply Comments at 5. As the Remand Determination notes, how-
ever, one “cannot presume that the [Azadpur APMC data are] inaccurate as a surrogate
value source simply because [they do] not offer prices identical to those . . . three years
earlier.” See Remand Determination at 55.

50 The Remand Determination asserts that the Chinese Producers’ arguments “are based
purely on supposition without any supporting evidence.” See Remand Determination at 55;
see also Def. Response at 12 (asserting that Chinese Producers’ arguments are not based on
“any record evidence”). Quite to the contrary, the Chinese Producers’ points are thoroughly
grounded in documents on which both Commerce and the Government rely (including the
Market Research Report and the Agmarknet data which Commerce used in the Final
Results), as well as other record evidence. See generally Pls. Reply Comments at 5.
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port the surrogate value that it selects with substantial evidence. See
generally Hebei Metals & Minerals Imp. & Exp. Corp. v. United
States, 29 CIT 288, 296, 366 F. Supp. 2d 1264, 1271 (2005) (“Hebei
Metals IT”) (emphasizing Commerce’s obligation “to obtain adequate
evidence for the value [the agency] select[s]”).

Moreover, even if the Remand Determination could explain away
the discrepancy between the Azadpur APMC data and the Indian
import statistics (which it does not), the Remand Determination is
entirely silent as to the Agmarknet average price that the Chinese
Producers cite for garlic from the “long-day” growing zones of Him-
achal Pradesh, Jammu and Kashmir, and Uttranchal. See Pls. Com-
ments at 6-8; Pls. Reply Comments at 4-5. Accordingly, even if
Commerce had established by substantial evidence that the disparity
between the Azadpur APMC data and the price reflected in the Indian
import statistics was attributable to factors such as those outlined in
the Remand Determination (which it has not), Commerce still would
not have established why the value derived from the Azadpur APMC
data is “two times higher than the Agmarknet prices during the
[period of review] [for domestic Indian garlic] from the long-day grow-
ing region.” See Pls. Comments at 8.

In its brief, the Government advances an argument that is more
nuanced than either of the points that Commerce raised in its Re-
mand Determination. Specifically, the Government asserts that “be-
cause there is no record evidence demonstrating that either the bas-
ket category Indian import statistics or the Agmarknet data describe
garlic with bulb diameters specific to the large garlic grown by [the
Chinese Producers], it cannot be shown, through an ‘apples-to-apples’
comparison, that the [Azadpur APMC] data are in any way unrepre-
sentative of India-wide prices.” See Def. Response at 12.

As a threshold matter, however, the Government’s argument con-
stitutes impermissible post hoc rationale. Litigation counsel’s at-
tempts at “backfill” are no substitute for an agency’s own reasoned
decisionmaking on the record. And an agency’s action may be upheld,
if at all, only on the grounds articulated by the agency itself. See
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168—69
(1962); Abbott Laboratories v. United States, 573 F.3d 1327, 1332—-33
& n.1 (Fed. Cir. 2009); NEC Home Elecs., Ltd. v. United States, 54
F.3d 736, 743 (Fed. Cir. 1995). As such, the substance of the Govern-
ment’s argument cannot be considered here.

But, even if the Government’s argument were to be considered on
its merits, it would not carry the day. As the Chinese Producers
observe, the Market Research Report indicates that the Chinese
garlic imported into India is “large bulbed’ with a diameter greater
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than 40 mm and mostly within the 50—-65 mm size range.” See Pls.
Comments at 6 (citing Market Research Report at 3, 21); see also Pls.
Reply Comments at 4. Similarly, Commerce itself relied on Agmark-
net data to value garlic bulb in the Final Results. See Issues and
Decision Memorandum at 47 (noting Commerce’s decision to value
garlic bulb in Final Results using Agmarknet data for “China” variety
garlic). And the Market Research Report states, inter alia, that ap-
proximately 43% of the garlic produced in India in the period at issue
was of the hybrid/clonal (large-bulb) varieties, and that the large-bulb
garlic grown in India is grown in the “long-day” regions of the country,
which include Himachal Pradesh, Jammu and Kashmir, and Uttran-
chal — the three states that the Chinese Producers list. See Market
Research Report at 3—4, 6-11, 13-18.

Taken together, the evidence summarized above more than suffices
to call into question the product specificity of the Azadpur APMC data
on which the Remand Determination relied, and to warrant further
inquiry and explanation by Commerce. See generally Dorbest Ltd. v.
United States, 30 CIT 1671, 1698, 462 F. Supp. 2d 1262, 1286 (2006)
(“Dorbest I”), aff’d in part, vacated in part, and remanded on other
grounds, 604 F.3d 1363 (Fed. Cir. 2010) (explaining that, even if it is
not appropriate to base surrogate value on data from a particular
source, that same source nevertheless can properly be considered for
related purposes, including evaluation of other data).

ii. Use of Special Seed to Grow “A”- and “S.A.”-Grade Garlic

The Chinese Producers contend that some of the apparent price
disparities discussed above (in section III.A.3.b.i) are attributable at
least in part to the use of special seed in growing the domestic Indian
“A”- and “S.A.”-grade garlic reflected in the Azadpur APMC data. See
generally Pls. Comments at 13-16; Pls. Reply Comments at 9-10.
Relying on the Market Research Report, the Chinese Producers argue
that Indian garlic growers must use special, more expensive
hybrid/clonal seed to produce large-bulb garlic comparable to that
which Chinese producers are able to grow using only “indigenous
seed.” See Pls. Reply Comments at 9; see also Pls. Comments at
13-15; Remand Determination at 52 (summarizing Chinese Produc-
ers’ concerns).

The Chinese Producers reason that “the[] specially designed seeds
must increase the cost for Indian garlic growers seeking to grow
larger bulb garlic,” and that “this additional cost must be reflected in
the sales price” of large-bulb garlic such as the “A”- and “S.A.”-grade
garlic sold at the Azadpur APMC market. See Pls. Comments at
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14-15; see also Pls. Reply Comments at 9. The Chinese Producers
conclude that “the domestic Indian value for large bulb garlic is
distorted by additional costs that the Chinese producers would not
incur were China a market economy,” and, therefore, that “it is im-
proper to use such [domestic Indian] prices [for large-bulb garlic] as
surrogate values” here. See Pls. Comments at 15-16 (citing, inter alia,
Nation Ford, 166 F.3d at 1377-78; Rhodia, Inc. v. United States, 25
CIT 1278, 1288-90, 185 F. Supp. 2d 1343, 1353-55 (2001)); see also
Pls. Reply Comments at 9; Remand Determination at 52 (summariz-
ing Chinese Producers’ concerns).

Commerce and the Government assert that “there is no record
information to indicate that the ‘A’ and ‘Super-A’ garlic grades sold at
the Azadpur APMC [market] are the product of specially designed
garlic seed.” See Remand Determination at 57; see also Def. Response
at 14-15; see generally Remand Determination at 55-57. To the con-
trary, however, the Market Research Report explains at some length
that the large-bulb garlic that is cultivated in India is the product of
special, hybrid/clonal seed, in contrast to the native, local varieties of
Indian garlic (which are typically small- to medium-bulbed, with
diameters of 10 mm to 40 mm). See, e.g., Market Research Report at
3—4 (highlighting use of hybrid/clonal varieties to produce large-bulb
garlic in India’s “long-day” zone); id. at 12 (noting that native, local
Indian varieties of garlic “typically have [a] smaller bulb diameter
varying from 10-40 mm”); id. at 12-17 (contrasting local Indian
varieties of garlic with special, hybrid/clonal varieties).5!

The record evidence that the Chinese Producers cite clearly indi-
cates that the large-bulb garlic grown in India is the product of
special, hybrid/clonal seed. The record evidence further seems to
indicate that such seed is more expensive than the “indigenous” seed
used by the Chinese Producers. Commerce cannot impute to the
Chinese Producers the added expense of special seed if the Chinese
Producers would not have to incur such an expense if China were a
market economy country. Cf. Taian Ziyang Food Co. v. United States,

51 See also Market Research Report at 5, 7-9, 11, 17-18 (discussing use of special,
hybrid/clonal seed to grow large-bulb garlic in India’s “long-day” zone). Commerce does not
dispute the Chinese Producers’ statement that the special, hybrid/clonal garlic seed used to
grow large-bulb Indian garlic is more expensive than other seed — a statement that is
supported by the record in this and other related proceedings. See generally Remand
Determination at 10-11 (noting that Commerce “has concluded in several recent reviews
that the size of . . . garlic seed . . . [is] given significant value in the marketplace,” and, inter
alia, discussing Agrifound Parvati (a hybrid/clonal variety) as an example of large-bulb
garlic that is “sold at a higher price”) (emphasis added).
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35CIT ___,__ ,2011 WL 3024720 * 7-9 (2011) (“Taian Ziyang IT”)
(discussing Commerce’s decision on second remand in ninth admin-
istrative review not to value irrigation water, in light of evidence
indicating that, inter alia, Chinese producers did not pay for irriga-
tion water because they drew water from nearby rivers or wells on the
land that they farm). To the extent that the cost of such special, more
expensive seed is embedded in the value for “A”- and “S.A.”-grade
garlic that was used in the Remand Determination, that value is not
sufficiently product-specific to the Chinese Producers’ garlic. The
Remand Determination’s findings and reasoning on this matter
therefore cannot be sustained on the strength of the existing record.

iii. Azadpur APMC Data and “Farm Gate” Prices for
Garlic Bulb as “Intermediate Input”

The Chinese Producers suggest that — apart from the higher cost of
special hybrid/clonal garlic seed — yet another potential cause of the
apparent price disparities discussed above (in section III.A.3.b.i) are
“transportation related costs, fees and commissions” associated with
garlic sales at the Azadpur APMC market. See Pls. Comments at 11,
see generally id. at 10-12; Pls. Reply Comments at 6-8; Remand
Determination at 52 (summarizing Chinese Producers’ concerns). Ac-
cording to the Chinese Producers, although Commerce is supposed to
be determining a surrogate value for garlic bulb as an “intermediate
input,” the Azadpur APMC market is “far removed from intermediate
input level,” and the prices for “A”- and “S.A.”-grade garlic that
Commerce used in the Remand Determination do not “reflect[] any-
thing close to farm gate prices.” See Pls. Comments at 10-11; see also
Pls. Reply Comments at 6-8; Remand Determination at 52 (summa-
rizing Chinese Producers’ concerns); Zhengzhou Harmoni I, 33 CIT at
__, 617 F. Supp. 2d at 1300 (cautioning that, “on remand, Com-
merce should be mindful that, when valuing an intermediate product
in [a non-market economy] case, it must find a surrogate value rep-
resentative of that intermediate product”) (emphasis added).

The Chinese Producers argue that the Azadpur APMC market is
not simply a local market, but, instead, is a “National Distribution
Centre” for garlic and a “Market of National Importance.” See Pls.
Comments at 11; Pls. Reply Comments at 7; Remand Determination
at 13 (noting that Azadpur APMC website states that Azadpur APMC
market is a “National Distribution Centre” for garlic, as well as a
“Market of National Importance”); Azadpur APMC data (paragraph
captioned “Background Information”) (same). And the Chinese Pro-
ducers assert that “the vendors selling produce at [the Azadpur
APMC market] are commission agents and wholesalers,” not local
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Indian garlic growers. See Pls. Comments at 11; see also Pls. Reply
Comments at 7, 8; Remand Determination at 52 (summarizing Chi-
nese Producers’ concerns).

In addition, the Chinese Producers highlight the fact that the Aza-
dpur APMC data indicate that garlic was delivered to the market
from a number of different Indian states — none of which was the
territory in which the market is located. See Pls. Comments at 11;%2
see also Pls. Reply Comments at 7, 8; Remand Determination at 52
(summarizing Chinese Producers’ concerns); Azadpur APMC data.
The Chinese Producers further note that the Azadpur APMC market
is not located within the “long-day” zone that is “cited by the Market
Research Report as the source of India’s large-bulbed garlic.” See Pls.
Comments at 11; see also Pls. Reply Comments at 7, 8; Market
Research Report at 3—4, 6-7, 10-11, 13-18 (indicating that large-bulb
garlic is grown in “long-day” regions of specified Indian states). The
Chinese Producers thus emphasize that all garlic marketed at the
Azadpur APMC market has been shipped from elsewhere across
India, and has been transported for some significant distance. See
Pls. Comments at 11-12; see also Remand Determination at 52 (sum-
marizing Chinese Producers’ concerns).

The Chinese Producers also maintain that “[ilt is . . . impossible to
determine how many middlemen were involved in resales of garlic
from other provinces before it reached the Azadpur APMC [market] or
how many other transportation related costs, fees and commissions
were incurred and reflected in the prices reported in [the Azadpur
APMC data].” See Pls. Comments at 11; see also Remand Determina-
tion at 52 (summarizing Chinese Producers’ concerns). And the Chi-
nese Producers conclude that, while such expenses “would help ex-
plain the substantially higher prices [reflected in the Azadpur APMC
data] as compared to other Indian prices,” such expenses also “make
the [Azadpur APMC data] entirely unreliable as an ‘intermediate
input’ surrogate value.” See Pls. Comments at 11; see also Pls. Reply
Comments at 6-8.

The Remand Determination rejects the Chinese Producers’ con-
cerns about the expenses associated with agents and other interme-
diaries involved in the sale of garlic at the Azadpur APMC market as
“without merit.” See Remand Determination at 57. The Remand De-
termination asserts that “[t]here is no record evidence to suggest the

52 The Chinese Producers repeat Commerce’s statement from the Remand Determination
that the deliveries of “A”- and “S.A.”-grade garlic reflected in the Azadpur APMC data were
from seven Indian states. See Pls. Comments at 11; Remand Determination at 13. As

discussed above, however, it appears that the Azadpur APMC data actually reflect such
deliveries from only six states, and from “KOTA” (which seems to refer to a city). See
Azadpur APMC data.
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pervasiveness of intermediate distributors of garlic in India.” See id.
The Government, too, dismisses the Chinese Producers’ concerns as
“mere speculation,” and argues that there is “absolutely no record
evidence” of commissions and fees paid to middlemen. See Def. Re-
sponse at 14.

Commerce and the Government fail even to acknowledge (much
less seek to explain) the explicit reference in the Azadpur APMC data
to the existence of “about 3664 Commission Agents/Wholesalers” af-
filiated with the market, with the purpose of “safeguard[ing] the
interests of both producers/sellers and consumers.” See Azadpur
APMC data (paragraph captioned “Background Information”); see
also, e.g., Market Research Report at 20 (distinguishing between
“farm level,” “wholesale” level, and “retail level”); id. at 21 (describing
Azadpur APMC market as a “wholesale market[]” offering “wholesale
prices” for garlic); Remand Determination at 14 (referring to “whole-
salers and buyers” at Azadpur APMC market). This record evidence
lends credence to the Chinese Producers’ concerns about the likeli-
hood that fees and commissions may be reflected in the Azadpur
APMC prices, warranting Commerce’s thorough review and consid-
eration.

Commerce and the Government are equally dismissive of the Chi-
nese Producers’ concerns about the expense of shipping garlic to the
Azadpur APMC market, and the likelihood that such transportation
costs are reflected in the Azadpur APMC prices. The Remand Deter-
mination asserts, for example, that “there is no evidence that all of
the ‘A’ and ‘S.A.’ [garlic was] transported extremely long distances to
be sold in the [Azadpur] APMC market.” See Remand Determination
at 55-56. The Remand Determination further asserts that “the [Chi-
nese Producers’] claim that ‘none’ of the ‘A’ and ‘S.A.’ garlic was grown
locally is . . . unsupported by any evidence on the record.” See id. at
56. Similarly, the Government states that the Chinese Producers
“speculate that [the Azadpur APMC] data might contain prices dis-
torted by ‘transportation related costs.” See Def. Response at 14
(initial emphasis added).

Again, however, Commerce and the Government have turned a
blind eye to the record in this matter. It is beyond cavil that none of
the garlic (of any grade) reflected in the Azadpur APMC data was
delivered to the market from the territory in which the market is
located. See Azadpur APMC data. It is thus indisputable that —
notwithstanding Commerce’s assertion in the Remand Determination
— none of the “A”- and “S.A.”-grade garlic reflected in the Azadpur
APMC data was delivered to the market “locally.” Compare Remand
Determination at 56. And review of the Azadpur APMC data demon-
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strates that at least some of the garlic reflected in those data was
transported for substantial distances to be delivered to the Azadpur
APMC market. See Azadpur APMC data (indicating, e.g., receipt of
garlic from state of Himachal Pradesh, whose closest border to the
Azadpur APMC market is roughly 125 miles “as the crow flies” from
that market).?®

This record evidence of the transportation of the garlic sold at the
Azadpur APMC market, and the apparent involvement of intermedi-
aries in those sales, substantiates the Chinese Producers’ concerns
that the prices included in the Azadpur APMC data may include
costs, fees, and commissions that hike up the prices. As such, the
evidence undermines Commerce’s claims that the Azadpur APMC
data reflect the price of large-bulb Indian garlic at the “farm gate”
and that those data therefore are representative of the value of the
“intermediate input” at issue here.’* The issues raised by the Chinese
Producers warrant Commerce’s thorough review and reconsideration
on remand.®’

53 The Remand Determination’s assertion is actually an attempt to refute a “claim that
‘none’ of the ‘A’ and ‘S.A.” garlic was grown locally.” See Remand Determination at 56. But,
in making their point here, the Chinese Producers make no reference to where the garlic at
issue was “grown.” Nor could the Chinese Producers do so, since (as discussed above) it
appears that the Azadpur APMC data may not necessarily indicate where garlic sold at the
market was grown, but only where that garlic was located before it was transported to the
Azadpur APMC market. See Azadpur APMC data (column captioned “Name of the Comm.
& State”); section II1.A.2.b, supra (explaining that record does not establish that geographic
location listed in the Azadpur APMC data is necessarily the place where the produce was
grown).

The Chinese Producers’ point here is simply that none of the garlic sold at the Azadpur
APMC market was located in the territory where that market is located, such that all of the
garlic sold at the market had to be transported some distance from the state in which it was
located in order to be delivered to the market — and that the costs of such transportation
logically would be reflected in the price at the Azadpur APMC market. Moreover, if the
garlic was actually grown somewhere other than where it was located before it was
transported to the market, that can only mean that even more transportation was required
(i.e., transportation from where the garlic was actually grown to its location immediately
prior to shipment), which would presumably further increase the transportation costs
reflected in garlic prices at the Azadpur APMC market.

54 As the Chinese Producers observe, it appears that the Remand Determination may have
lost sight of the fact that what is assertedly being valued here is an “intermediate input,”
as a proxy for the Chinese Producers’ “growing” and “harvesting” factors of production. See
Pls. Reply Comments at 7-8. Although it seems clear that the price of “A”- and “S.A.”-garlic
at the Azadpur APMC market must include at least some margin of profit, there is no
indication in the Remand Determination that Commerce has accounted for that fact in any
fashion. To the extent that prices at the Azadpur APMC market reflect additional post-
harvesting costs, they cannot be deemed prices for the “intermediate input” at issue. On
remand, Commerce must consider this matter and make any necessary adjustments.

55 Emphasizing that “the record shows that the [prices reflected in the Azadpur APMC datal]

are significantly higher than prices for other large sized garlic,” the Chinese Producers
reiterate that “there are clearly other factors inflating and distorting [the Azadpur APMC]
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iv. Conclusion

The Remand Determination asserts that Commerce here is “seek-
ing to select as a surrogate value . . . [a price] that is highly specific
to the product in question,” and a price that also represents the
“intermediate input” at issue — i.e., raw garlic bulb as it is harvested,
at the “farm gate,” with no further processing or handling, and in-
cluding no additional charges. See Remand Determination at 6, 56.
However, a number of the points made by the Chinese Producers
seriously undermine any claim that the Azadpur APMC data are
“highly product-specific” (or even sufficiently so). See Def. Response
at 13.

As discussed above, the Remand Determination never directly con-
fronts the ample record evidence indicating that the relatively high
value derived from the Azadpur APMC data and used in the Remand
Determination is attributable to factors other than the large size of
the garlic bulb, including, for example, the cost of special,
hybrid/clonal seed that is needed to grow large-bulb garlic in India,
and additional costs such as the expenses associated with agents and
wholesalers, as well as other transportation-related costs, fees, and
commissions.?® For all the reasons outlined above, Commerce’s deter-
mination that the Azadpur APMC data are “product specific” to the

prices.” See Pls. Comments at 13. The Chinese Producers further argue that, although
Commerce adjusted the Azadpur APMC data to account for the 6% market fee, “the garlic
sold at the Azadpur APMC [market] is sourced from throughout India,” such that it is
possible that “shipments could well [have been] subject to additional excises or local taxes
prior to reaching the [Azadpur APMC market].” See id.; see also Remand Determination at
53 (summarizing Chinese Producers’ concerns); but see id. at 59 (asserting that “there is .
.. no indication that the Azadpur APMC prices are not tax exclusive,” and arguing that —
whether or not the Azadpur APMC data are tax exclusive — it “is certainly not a reason for
wholesale rejection” of those data); Def. Response at 8, 14 (same).

The Remand Determination expressly notes that “[iln selecting a surrogate value, ‘it is
[Commerce’s] stated practice to use . . . prices that are net of taxes and import duties.” See
Remand Determination at 6 (quoting Policy Bulletin 04.1); see also Def. Response at 6
(same). However, the Remand Determination fails to make any affirmative finding that the
Azadpur APMC data used in the Remand Determination’s calculations are net of charges
such as those identified by the Chinese Producers and contemplated by Commerce’s stan-
dard practice. On remand, Commerce shall give careful consideration to this matter, and
shall make an affirmative determination — supported by substantial evidence — as to
whether whatever value the agency uses in its remand results is net of any such charges.

56 At several points, the Remand Determination dismisses potential problems with the
Azadpur APMC data with a conclusory assertion that the data are the “best available
information” (or words to that general effect). See, e.g., Remand Determination at 56, 57.
The Remand Determination seems to suggest that any problems with the data will neces-
sarily preclude its use. As a general matter, however, it is often the case that issues can be
addressed by some sort of accounting and adjustment (rather than wholesale rejection of
the data source), such that there is no need to “throw the baby out with the bath water.”
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Chinese Producers’ raw garlic bulb at the “farm gate” is not supported
by substantial record evidence, and therefore cannot be sustained.?”

4, Commerce’s Continued Use of
“Intermediate Input” Methodology

Acknowledging that Zhengzhou Harmoni I held that Commerce’s
“intermediate input” methodology may be used in this case, the Chi-
nese Producers underscore that “[Commerce] is still obligated to
calculate margins as accurately as possible,” and that Commerce “is
not required to use [the] intermediate input methodology.” See Pls.
Comments at 17 (emphasis added); Zhengzhou Harmoni I, 33 CIT at
__, 617 F. Supp. 2d at 1289-95 (sustaining Commerce’s use of
intermediate input methodology). The Chinese Producers note that
Zhengzhou Harmoni I “specifically instructed Commerce to find a
surrogate value representative of the intermediate input [garlic] gar-
lic bulb,” rather than a finished product. See Pls. Comments at 17,
Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1300. But,
according to the Chinese Producers, Commerce has failed to do so. See
Pls. Comments at 17. The Chinese Producers contend that “a greater
distortion is being caused by the use of the [Azadpur APMC data] as
a surrogate for intermediate input garlic than would result from
using [the Chinese Producers’] actual growing [and harvesting] fac-

57 Significantly, the Remand Determination misstates the holding of Zhengzhou Harmoni I.
The Remand Determination suggests that Zhengzhou Harmoni I precludes Commerce from
relying on the Agmarknet data that the agency relied on in the Final Results. See, e.g.,
Remand Determination at 5 (asserting that Zhengzhou Harmoni I “found that the Agmark-
net data was unsuitable as a surrogate value source”); id. at 8 (asserting that Zhengzhou
Harmoni I “determined that the Agmarknet data were unrepresentative” of the Chinese
Producers’ garlic); see also Def. Response at 9 (same). But, in fact, there is nothing what-
soever in Zhengzhou Harmoni I that prevents Commerce from relying on Agmarknet data,
provided that the record is supplemented with evidence to document the characteristics of
the garlic variety (or varieties) reflected in the Agmarknet data that the agency chooses to
use, and provided that the other issues identified in Zhengzhou Harmoni I are satisfactorily
addressed. See generally Zhengzhou Harmoni I, 33 CIT at ___, 617 F. Supp. 2d at
1295-1301 (analyzing “Garlic Bulb Valuation”).

Even more to the point, while Commerce asserts that it was precluded from using the
Agmarknet data because those data do not describe the characteristics of the garlic vari-
eties reflected in the data, the data that Commerce chose to use instead — the Azadpur
APMC data — suffer from the exact same shortcoming. As discussed above, the Azadpur
APMC data do not themselves provide descriptions of the “A”- and “S.A.”-grade garlic
reflected therein. See Azadpur APMC data; section III.A.3.a, supra. Accordingly, as dis-
cussed above, Commerce had to rely on the Market Research Report and a submission by
the Domestic Producers for descriptions of the grades of garlic reflected in the Azadpur
APMC data. See id., supra. Just as Commerce, on remand, looked to other sources to
compensate for the lack of descriptive information in the Azadpur APMC data, so too
Commerce could look to other sources to establish the characteristics of garlic varieties
reflected in the Agmarknet or other data.
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tors [of production].” See Pls. Comments at 17—-18; see also Pls. Reply
Comments at 11. The Chinese Producers conclude that Commerce’s
use of the intermediate input methodology should be reconsidered in
this instance. See generally Pls. Comments at 16—18; Pls. Reply Com-
ments at 10-11.

The Government’s argument in response — that there is nothing to
indicate that the Azadpur APMC data “do not bear a reasonable and
rational relationship to the [intermediate input] garlic bulb being
valued” — is belied by record evidence. See Def. Response at 15-16; see
also, e.g., section II1.A.3, supra. As the Chinese Producers correctly
observe, “[e]ven if Commerce believes that the growing factors re-
ported by [the Chinese Producers] are not perfect, their use is pref-
erable to the use of an improper surrogate value for intermediate
input garlic [bulb] that creates an even larger distortion.” See Pls.
Comments at 17.

At this time, it would be premature to prohibit Commerce from
using the intermediate input methodology and to require it to use its
standard factors of production methodology, as the Chinese Producers
suggest. See Pls. Comments at 17-18. On the other hand, Commerce
must use whatever methodology will result in the most accurate
antidumping margin, consistent with its statutory obligation to “es-
tablishe[] antidumping margins as accurately as possible.” See
Ningbo, 580 F.3d at 1257 (explaining that, “[iln determining the
valuation of . . . factors of production, the critical question is whether
the methodology used by Commerce is based on the best available
information and establishes antidumping margins as accurately as
possible” (quoting Shakeproof, 268 F.3d at 1382) (internal quotation
marks omitted)).

If Commerce cannot establish an accurate surrogate value for garlic
bulb as an intermediate input, then Commerce must use its standard
factors of production methodology to calculate surrogate values for
the Chinese Producers’ garlic seed and other growing and harvesting
factors of production. Commerce cannot reject the Chinese Producers’
reported factors of production information as “imperfect” and use the
intermediate input methodology instead “without considering the
ultimate consequences of its alternative approach to the overall ac-
curacy of the dumping margins.” See Pls. Comments at 17; see also
Pls. Reply Comments at 10-11.

5. Conclusion

As set forth above, Commerce has failed to adequately explain and
support its determination that the Azadpur APMC data used in the
Remand Determination to value garlic bulb as an “intermediate in-
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put” constitute the “best available information” for that purpose.
Serious issues exist as to the contemporaneity, representativeness,
and product specificity of those data. Indeed, as discussed above,
record evidence suggests that Commerce may not have valued the
intermediate input at all, and — instead — may have valued a final
product.

Accordingly, this issue must be remanded for further consideration
not inconsistent with the analysis herein. On remand, Commerce
shall reopen the record to evidence on the valuation of garlic bulb (as
well as evidence on the valuation of garlic seed, should any party wish
to make such a proffer in the context of an argument for application
of Commerce’s standard factors of production methodology). Com-
merce shall accept further evidence from both parties, in addition to
any information that the agency wishes to place on the record; and
Commerce shall allow the parties sufficient time to submit further
evidence and to respond to any further information that may be
placed on the record by others. Commerce shall ensure that, if it
continues to employ its intermediate input methodology, it is in fact
valuing garlic bulb as an intermediate input, and that any necessary
adjustments have been made to the data in order to account for,
extract, and exclude any and all post-harvesting costs.?® Finally,
Commerce shall allow the parties sufficient time to provide comments
on the agency’s draft results of the remand.

B. Labor Expenses

The antidumping statute provides that, in non-market economy
cases such as this, the surrogate data used to calculate the value of
factors of production must, to the extent possible, come from market
economy countries that are at “a level of economic development com-
parable to that of the nonmarket economy country” at issue — in this
case, China. See 19 U.S.C. § 1677b(c)(4)(A). The antidumping statute
further provides that, in such cases, the surrogate data must, to the
extent possible, come from market economy countries that are “sig-
nificant producers of comparable merchandise.” See id.

For most factors of production, Commerce typically uses values
from a single market economy country (known as the “surrogate
country” — here, India) that Commerce has determined to be both (a)
economically comparable to the non-market economy country in ques-
tion and (b) a significant producer of the goods at issue. See 19 C.F.R.

58 Nothing herein should be read to preclude Commerce from continuing to rely on Azadpur
APMC data, provided that the record is supplemented to adequately address the concerns
outlined herein.
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§ 351.408(c)(2). But Zhengzhou Harmoni I explained that Commerce
treats the cost of labor quite differently than other factors of produc-
tion. See Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1301-02; see generally Dorbest Ltd. v. United States, 604 F.3d 1363,
1368 (Fed. Cir. 2010).

Concerned about wide variances in wage rates between comparable
economies, Commerce historically has valued the cost of labor in an
NME country case by using a regression-based wage rate “reflective
of the observed relationship between wages and national income in a
variety of market economy countries.” See Zhengzhou Harmoni I, 33
CIT at ____, 617 F. Supp. 2d at 1302 (internal quotation marks and
citations omitted). Thus, “unlike its valuation of other factors of
production in [a non-market economy country] case, Commerce [has
based] its surrogate wage rate on data from a broad ‘basket’ of coun-
tries, and [has] not limit[ed] itself to market economy countries at a
level of economic development comparable to the [non-market coun-
try] in question.” See id., 33 CIT at , 617 F. Supp. 2d at 1302.

In the Final Results, Commerce calculated the respondent Chinese
producers’ labor costs using the agency’s regression-based wage rate
calculation methodology, as set forth in the agency’s regulations, to
establish a surrogate wage rate for China. See Zhengzhou Harmoni I,
33CIT at ____, 617 F. Supp. 2d at 1302-03; 19 C.F.R. § 351.408(c)(3).
The Final Results calculated the appropriate surrogate value for the
wage rate at $0.97/hour. See Zhengzhou Harmoni I, 33 CIT at ____,
617 F. Supp. 2d at 1303; see generally Issues and Decision Memoran-
dum at 47-51. The Chinese Producers challenged both the facial
validity of Commerce’s regression-based methodology and the agen-
cy’s application of that methodology in the instant administrative
review. See Zhengzhou Harmoni I, 33 CIT at ___, 617 F. Supp. 2d at
1301-03.

Specifically, the Chinese Producers argued, inter alia, that Com-
merce designated India as the primary surrogate market economy in
this case, but — rather than using the Indian surrogate wage rate —
Commerce used the regression-based methodology established in its
regulations to calculate a wage rate that is “400% higher than India’s
actual wage rate . . . and much higher than the wage rates of other
countries found to be economically comparable to China.” See Zheng-
zhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1303 (internal
quotation marks and citation omitted). The Chinese Producers as-
serted, inter alia, that Commerce’s regulation and its application in
this case were in conflict with the statutory requirement that Com-
merce value factors of production using surrogate values from market
economy countries that are both economically comparable and sig-
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nificant producers of the goods comparable to those at issue. See id.,
33 CIT at , 617 F. Supp. 2d at 1301-05; see generally id., 33 CIT
at __ , 617 F. Supp. 2d at 1301-07.

Relying heavily on Allied Pacific II (which held Commerce’s regu-
lation to be inconsistent with the statute), Zhengzhou Harmoni I
remanded the issue of the valuation of the labor factor of production
to Commerce for further consideration. See Zhengzhou Harmoni I, 33
ClITat____,_ &n30,___ , 617 F. Supp. 2d at 1301, 1305-07 &
n.30, 1334; Allied Pacific Food (Dalian) Co. v. United States, 32 CIT
___,____,587F. Supp. 2d 1330, 1351-61 (2008) (“Allied Pacific I1I”).
On remand, Commerce nevertheless continued to use a regression-
based methodology, albeit one that was slightly revised. See generally
Remand Determination at 15-38, 59—68.5 According to Commerce,
the agency “analyzed all of the information on the administrative
record, revised its methodology to be consistent with its [then-
Jeurrent practice, concluded that its revised methodology [produced]
the ‘best available information’ on the record,” and sought to “ex-
plain[] how its methodology [was] consistent with the requirements of
[the statute].” See id. at 16. Besides limiting the data set to just two
years of wage data (2002 and 2003), Commerce also modified the data
set on remand to include all countries for which suitable data are
available, rather than limiting the data to those countries utilized in
the Final Results. See id. at 24-25, 26—27. The resulting calculation
produced a regression-based surrogate wage rate of $0.80/hour for
China. See id. at 68.

All told, Commerce devoted roughly 30 pages of the Remand De-
termination to attempts to explain and defend the agency’s
regression-based methodology and its resulting determination in this
case. See generally Remand Determination at 16-38, 59—-68. In the
meantime, however, the Court of Appeals handed down its decision in
Dorbest, striking down Commerce’s regulation as inconsistent with
the plain language of the statute. See generally Dorbest, 604 F.3d at
1366, 1369-73. The Court of Appeals concluded that the agency’s
regulation “improperly requires using data from both economically

5% On remand, Commerce used a somewhat updated version of the regression-based meth-
odology that it had previously employed in this administrative review, pursuant to the
agency’s so-called “Revised Methodology Notice.” See Remand Determination at 24-25;
Antidumping Methodologies: Market Economy Inputs, Expected Non-Market Economy
Wages, Duty Drawback; and Request for Comments, 71 Fed. Reg. 61,716, 61,719-23 (“Re-
vised Methodology Notice”). Among other things, while the prior methodology considered a
total of six years of wage data, the revised methodology considered only two years of data,
in an effort to enhance the accuracy of Commerce’s calculation of non-market economy
wages. See Revised Methodology Notice, 71 Fed. Reg. at 61,721; see also Remand Determi-
nation at 26-27.
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comparable and economically dissimilar countries, and . . . improp-
erly uses data from both countries that produce comparable merchan-
dise and countries that do not.” See id., 604 F.3d at 1372 (discussing
19 C.F.R. § 351.408(c)(3)). The Court therefore held Commerce’s regu-
lation to be invalid on its face:

To the extent that 19 C.F.R. § 351.408(c)(3) requires or at least
permits the use of labor value data from countries that are not
economically comparable to the non-market economy country in
question or are not significant producers of merchandise com-
parable to the merchandise in question when data from coun-
tries meeting both criteria are available, the regulation is fa-
cially invalid as noncompliant with [the statute].

Dorbest, 604 F.3d at 1377.5°

Armed with Dorbest, the Chinese Producers have renewed their
plea for the court to “reject Commerce’s continued use of the invali-
dated regression-based wage rate calculation and remand this issue
to Commerce with instructions to use available wage rate information
that satisfies both requirements of 19 U.S.C. § 1677b(c)(4).” See Pls.
Comments at 18-19. The Government generally concurs, requesting
a voluntary remand to allow Commerce to recalculate the surrogate
value for labor expenses in a manner consistent with Dorbest. See
Def. Response at 30-31. The Domestic Producers “[do] not oppose a
short remand.” See Def.-Ints. Reply Comments at 3.

In light of the position of the Chinese Producers and the Govern-
ment’s request for a voluntary remand, this matter must be re-
manded. On remand, Commerce shall recalculate labor expenses in
accordance with Dorbest and the plain language of the statute; and
Commerce shall allow sufficient time for the submission of comments
on the agency’s draft results of the remand.

C. Valuation of Ocean Freight

Zhengzhou Harmoni I sustained the Chinese Producers’ challenge
to the surrogate value that Commerce calculated for the respondent
Chinese producers’ ocean freight costs, which was based on rate
quotes from Maersk Sealand for shipment in refrigerated containers.

0 Dorbest did not completely foreclose Commerce’s use of data from countries that are not
economically comparable and/or are not significant producers of the subject merchandise.
The Court of Appeals explained that, if Commerce were to “show in an appropriate situation
that using the data Congress has directed Commerce to use is impossible,” then “Commerce
would be free to use whatever data it felt were appropriate to use to determine labor rates,
presuming that Commerce remained within the bounds of 19 U.S.C. § 1677b(c)(1), which
requires Commerce to use the ‘best available information regarding the values of’ the
factors of production.” See Dorbest, 604 F.3d at 1372.
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Zhengzhou Harmoni I therefore remanded the matter to the agency,
with instructions to reconsider the issue. See generally Zhengzhou
Harmoni I, 33 CIT at ____, , 617 F. Supp. 2d at 1307-12, 1334.

Zhengzhou Harmoni I noted that the Chinese Producers placed on
the record four different sets of data on ocean freight costs. See
Zhengzhou Harmoni I,33 CIT at ____ & n.32,617 F. Supp. 2d at 1307
& n.32; see generally Issues and Decision Memorandum at 59-62.
One set of data consisted of Maersk rates for refrigerated containers
on which Commerce relied in the Final Results. See id. at 61-62;
Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1307-08.
The Chinese Producers emphasized, however, that those rates were
submitted for the sole purpose of demonstrating to Commerce that
the Maersk “general cargo” rates used in the agency’s Preliminary
Results were aberrational, because they included additional charges
that were not incurred by any of the Chinese producers. See id., 33
CIT at , 617 F. Supp. 2d at 1307-08; see also Issues and Decision
Memorandum at 59-60.

In addition to the Maersk rates for refrigerated containers, the
Chinese Producers placed on the record three other sources of data.
The second data set submitted by the Chinese Producers consists of
public versions of the actual ocean freight rates paid by certain of the
Chinese producers, reflecting multiple shipments using a number of
different market economy carriers throughout the period of review.
See Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1307.
Because the exact prices that were paid are proprietary information,
the publicly available prices on the record are ranged within (plus or
minus) 10% of the exact prices. See id., 33 CIT at , 617 F. Supp.
2d at 1307. The third data set placed on the record by the Chinese
Producers is taken from the Descartes database (an online, fee-based
subscription service), and reflects shipping rates for multiple carriers
covering the entire period of review. See id., 33 CIT at ____, 617 F.
Supp. 2d at 1307-08.% The fourth and final data set proffered by the
Chinese Producers consists of public price quotes from Evergreen
Marine (another carrier) that do not include certain additional
charges reflected in the Maersk rates. See id., 33 CIT at ____ & n.32,
617 F. Supp. 2d at 1307 & n.32.

In the Final Results, Commerce determined that the Maersk rates
for refrigerated containers were the “best available information,”
reasoning that the rates are “publicly available” and that they were

61 The Descartes Carrier Rate Retrieval database is a web-based service similar to the
World Trade Atlas (another online, fee-based database), which publishes the ocean freight
charges of numerous carriers to destinations worldwide. See Zhengzhou Harmoni I, 33 CIT
at ___, 617 F. Supp. 2d at 1307-08; Remand Determination at 39.
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“more applicable” than the Maersk rates for “general cargo” that the
agency had used in the Preliminary Results, since “garlic is generally
shipped in refrigerated containers.” See Issues and Decision Memo-
randum at 61-62; Zhengzhou Harmoni 1,33 CIT at ____, 617 F. Supp.
2d at 1307. In reaching that conclusion, the Final Results dismissed
the publicly available ranged data on the actual shipping expenses of
certain of the Chinese producers, invoking general agency policies
favoring the use of public information and discouraging the use of
ranged data. See Issues and Decision Memorandum at 60-61; Zheng-
zhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1307. The Final
Results also rejected the Descartes data, asserting that they could not
be corroborated because Commerce does not subscribe to the Des-
cartes service. See Issues and Decision Memorandum at 61; Zheng-
zhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1307-08. And the
Evergreen Marine rates were rejected on the grounds that they “are
not as specific to the subject merchandise” as other sets of data. See
Issues and Decision Memorandum at 61; Zhengzhou Harmoni I, 33
CIT at ____, 617 F. Supp. 2d at 1308.

As Zhengzhou Harmoni I noted, however, the Chinese Producers
objected to the Final Results’ use of the Maersk rates for refrigerated
containers. In particular, the Chinese Producers explained that those
rates are significantly inflated because they reflect (1) “a Qingdao-to-
Hong Kong-to-U.S. shipping route that . . . no [Chinese producer]
used” and (2) the “PRC arbitrary charge” — a charge of $1200 per
container that is imposed on cargo that is transported through Hong
Kong — that no respondent in this review actually incurred. See
Zhengzhou Harmoni I,33 CIT at ____ & n.33,617 F. Supp. 2d at 1308
& n.33; see also Issues and Decision Memorandum at 59-60, 61.
Zhengzhou Harmoni I further noted that, in addition to the Maersk
rates for refrigerated containers, the record also included “ample
alternative data that Commerce failed to adequately consider.” See
Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1308.

For example, Zhengzhou Harmoni I observed that, in the past,
Commerce has frequently used publicly available ranged data to
value relatively minor inputs, and, in fact, that Commerce had used
the Chinese producers’ actual ranged rate data to value ocean freight
in the eighth administrative review of the antidumping duty order at
issue here. See Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d
at 1309-10. Zhengzhou Harmoni I similarly pointed out that, not-
withstanding claims to the contrary, Commerce has relied on Des-
cartes data in the past to value international freight expenses in
non-market economy cases. See id., 33 CIT at ____ & n.36, 617 F.
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Supp. 2d at 1310-11 & n.36. As to the last set of data, Zhengzhou
Harmoni I noted that, unlike the Maersk data used in the Final
Results, the Evergreen Marine rates avoided the circuitous Qingdao-
to-Hong Kong-to-U.S. shipping route that none of the Chinese pro-
ducers actually used. See id., 33 CIT at , 617 F. Supp. 2d at 1311.
Zhengzhou Harmoni I concluded that, in selecting the Maersk rates
for refrigerated containers, the Final Results both “failed to ad-
equately explain why the Maersk data . . . [were] appropriately
representative” and “failed to sufficiently analyze [the] alternative
sources of data.” See id., 33 CIT at ____, 617 F. Supp. 2d at 1308; see
also id., 33 CIT at , 617 F. Supp. 2d at 1311-12.

On remand following Zhengzhou Harmoni I, Commerce re-
evaluated all sets of data on the record — including the Maersk data,
the Descartes data, and the publicly available ranged data on the
prices paid by certain of the Chinese producers. See Remand Deter-
mination at 39. Based on that review, Commerce determined that
“the best available information with which to value ocean freight is
price data obtained from the Descartes database for routes between
[China] and both the East and West coasts of the United States.” See
id.

In the course of the remand, Commerce learned that government
agencies may access the Descartes database without charge, assuag-
ing the agency’s earlier concerns about the public availability of the
service and the agency’s ability to verify the Descartes data. See
Remand Determination at 39-40. The Remand Determination ex-
plains that the Descartes data “are based on routes that more closely
correspond to routes used by [the Chinese producers], avoiding Hong
Kong altogether,” and that they are “free of any additional fees or
charges” that the Chinese producers did not incur. See id. at 39. The
Remand Determination further notes that the Descartes data are
“specific to the shipment of refrigerated garlic” and “reflect the rates
of many carriers” for “every month throughout the [period of review].”
See id.

The Remand Determination acknowledges that the Maersk data
provide rates for only a single carrier, and, in addition, are “not
specific to the shipment of fresh garlic.” See Remand Determination
at 38-39. The Remand Determination therefore concluded that the
Descartes data are preferable to the Maersk data, because the Des-
cartes data “present contemporaneous data that better match the
product in question.” See id. at 41. The Remand Determination fur-
ther determined that the Maersk data are “less reflective of the
[Chinese producers’] experience than the Descarta data.” See id.
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The Remand Determination also continues to decline to use the
publicly available ranged versions of the actual market economy
ocean freight rates paid by certain of the Chinese producers. See
generally Remand Determination at 40—41. The Remand Determina-
tion reiterates that Commerce “prefers to draw its surrogate value
sources from public information whenever possible,” and that it is
therefore the agency’s “long-standing policy” to “use[] ranged data
only when no better alternatives can be found.” See id. at 40. In light
of the availability of the Descartes data here, the Remand Determi-
nation concludes that “there is no need to resort to use of . . . ranged
data.” See id. at 41.

The Remand Determination decided against the data from Ever-
green Marine as well, explaining that — although the Evergreen data
also reflect prices for “refrigerated cargo” — the Descartes data specify
that the “prices for refrigerated cargo includel] ‘fresh fruits and veg-
etables.” See Remand Determination at 41. The Remand Determina-
tion concludes that there is “no need to value ocean freight using less
product-specific data.” See id.

No party has filed comments on Commerce’s Remand Determina-
tion on this issue. Because Commerce’s redetermination on remand is
consistent with Zhengzhou Harmoni I, and is supported by substan-
tial evidence and otherwise in accordance with law, the Remand
Determination on the valuation of ocean freight costs must be sus-
tained.

D. Valuation of Plastic Jars and Lids

In Zhengzhou Harmoni I, the Chinese Producers prevailed on their
challenge to the Final Results’ surrogate valuation of the plastic jars
and lids used to pack garlic. As Zhengzhou Harmoni I explained, the
Final Results valued plastic jars and lids using a surrogate value
derived from World Trade Atlas import statistics provided by the
Domestic Producers for two broad provisions of the Indian Harmo-
nized Tariff Schedule (“HTS”) — specificallyy, HTS subheading
3923.3090, a “basket” provision covering “[c]arboys, bottles, flasks
and similar articles of plastics, [not either specified or included],” and
HTS subheading 3923.5000, covering “[s]toppers, lids, caps and other
closures of plastics.” See Zhengzhou Harmoni I, 33 CIT at __, ,
617 F. Supp. 2d at 1322, 1324; Factors Valuations for the Preliminary
Results of the Administrative Review and New Shipper Reviews
(Admin. Record Pub. Doc. 400) at 14—16; see also Def. Response at 29
(acknowledging that Indian import statistics are for “a basket cat-
egory”); see generally Issues and Decision Memorandum at 66—69. In
so doing, the Final Results rejected the other alternative source of
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data on the record — specifically, four domestic price quotes submitted
by the Chinese Producers, which were obtained from three different
Indian vendors in three different cities, and are for jars and lids like
those used by the Chinese producers. See Zhengzhou Harmoni I, 33
CITat____,617F. Supp. 2d at 1322; see generally Issues and Decision
Memorandum at 66; Respondents’ Surrogate Value Submission (Ad-
min. 6]E;ecord Pub. Doc. 81), Exh. 21 (domestic price quotes for jars and
lids).

The Final Results rejected the four domestic price quotes because
they assertedly do not constitute “publicly available” information,
because two of the four price quotes are not “contemporaneous” with
the period of review, and because, according to Commerce, the four
price quotes are not “representative” — that is, according to Com-
merce, the quotes do not “reflect broad market averages” and do not
“cover a substantial time period throughout the [period of review],”
and thus, Commerce suggests, may reflect “temporary market fluc-
tuations.” See Issues and Decision Memorandum at 67; see also
Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1322-23
(discussing “public availability” of price quotes); id., 33 CIT at ____
n.53, 617 F. Supp. 2d at 1323 n.53 (discussing “contemporaneity” and
“representativeness” of price quotes).

As Zhengzhou Harmoni I noted, however, although the domestic
price quotes may not have fully satisfied Commerce’s criteria for use
in evaluating potential surrogate values (as set forth in Policy Bul-
letin 04.1), the Final Results significantly “overstated [the] concerns
as to the reliability of the [domestic price quotes] at the same time
that [the Final Results] significantly understated the obvious infir-
mities in the Indian import statistics” on which the Final Results
relied. See Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at
13217.

52 As explained in section II1.D.4 below, there is some confusion concerning the number of
price quotes for jars and lids on the administrative record of this action. See section II11.D.4,
infra.

As discussed herein, the administrative record in this action includes four domestic price
quotes for jars and lids, from three different Indian vendors in three different cities. Those
four price quotes are the exact same price quotes for jars and lids that are included in the
administrative record of the prior (ninth) administrative review, which is the subject of
Taian Ziyang. See Respondents’ Surrogate Value Submission (Admin. Record Pub. Doc. 81),
Exh. 21 (four domestic price quotes for jars and lids, dated October 8, 2004, November 6,
2004, and November 22, 2004); Taian Ziyang II, 35 CIT at ___ nn.45 & 46, 2011 WL
3024720 * 29 nn.45 & 46 (explaining that administrative record in Taian Ziyang includes
four domestic price quotes for jars and lids, dated October 8, 2004, November 6, 2004, and
November 22, 2004).
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1. The Final Results’ Treatment of the Domestic Price Quotes

Zhengzhou Harmoni I explained that Commerce’s concerns about
the lack of “public availability” of the price quotes are based on the
potential for “manipulation.” See Zhengzhou Harmoni I, 33 CIT at
___,617F. Supp. 2d at 1322; Issues and Decision Memorandum at 66
(referring to “the possibility of . . . manipulation of documents pre-
pared specifically for use in antidumping proceedings”). But, as
Zhengzhou Harmoni I pointed out, the administrative record includes
no affirmative evidence of distortion or manipulation, or evidence of
any collusion or affiliation tainting the price quotes at issue here. See
Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1322. Thus,
in the Final Results, Commerce — in effect — presumed distortion and
affiliation, based on nothing more than speculation and conjecture.
Seeid.,33 CIT at ____, 617 F. Supp. 2d at 1322-23. Moreover, most of
the concerns that the Final Results raised vis-a-vis the price quotes in
this case are inherent in price quotes, as well as other types of
non-publicly available information. Yet, as Zhengzhou Harmoni I
observed, Commerce does not reject such information across the
board. To the contrary, Commerce has relied on non-publicly available
information — including price quotes — in numerous other cases in the
past. See id., 33 CIT at ____, 617 F. Supp. 2d at 1315.

Zhengzhou Harmoni I was equally skeptical about the second basis
for rejecting the price quotes. Zhengzhou Harmoni I noted that the
Final Results emphasized that “two of the four price quotes . . . fall
outside of the [period of review].” See Zhengzhou Harmoni I, 33 CIT
at __ n.53, 617 F. Supp. 2d at 1323 n.53 (quoting Issues and Deci-
sion Memorandum at 67) (internal quotation marks omitted; alter-
ation in original). However, as Zhengzhou Harmoni I explained, the
“contemporaneity” of data is not necessarily as critical as the Final
Results suggested. See Issues and Decision Memorandum at 67 (stat-
ing that Commerce “values contemporaneity highly”).

Zhengzhou Harmoni I pointed to Hebei Metals II, which held that
contemporaneity is “insufficient to explain why an import price is the
best available information.” See Zhengzhou Harmoni 1,33 CIT at ____
n.53, 617 F. Supp. 2d at 1323 n.53 (internal quotation marks omitted)
(quoting Hebei Metals I, 29 CIT at 301, 366 F. Supp. 2d at 1275). And,
to the same general effect, Zhengzhou Harmoni I quoted Dorbest I,
which observed that “contemporaneity, in and of itself[,] should not be
viewed as the sole reason to discard data; rather the quality of the
data needs to be viewed in its totality.” See Zhengzhou Harmoni I, 33
CIT at __ n.53, 617 F. Supp. 2d at 1323 n.53 (internal quotation
marks omitted; alteration in original) (quoting Dorbest I, 30 CIT at
1695 n.14, 462 F. Supp. 2d at 1284 n.14).
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Zhengzhou Harmoni I similarly questioned the Final Results’ em-
phasis on the “representativeness” of the domestic price quotes. See
Zhengzhou Harmoni I, 33 CIT at n.53, 617 F. Supp. 2d at 1323
n.53. The Final Results asserted that “even the [two] contemporane-
ous price quotes on the record . . . do not represent a broad market
average,” and that “[flour price quotes . . . obtained within two
months could easily be subject to temporary market conditions.” See
Issues and Decision Memorandum at 67; see also id. (referring to
potential “temporary market fluctuations”). However, Zhengzhou
Harmoni I explained that, as with the partial lack of contemporane-
ity, the fact that the price quotes were not dated from throughout the
period of review “does not necessarily warrant the rejection (in whole
or in part) of those data.” See Zhengzhou Harmoni I, 33 CIT at ____
n.53, 617 F. Supp. 2d at 1323 n.53. Zhengzhou Harmoni I noted that,
while a preference for price data reflecting a substantial period of
time (rather than data from a shorter period of time) may be reason-
able where Commerce is deciding between two equally accurate sur-
rogate values, the overall “calculus” is different where — as here — the
data that are assertedly more “representative” are plagued with other
infirmities. See id., 33 CIT at ___ n.53, 617 F. Supp. 2d at 1323 n.53.

2. The Final Results’ Treatment of the
Indian Import Statistics

Zhengzhou Harmoni I observed that the Final Results not only
sought to emphasize the potential shortcomings of the domestic price
quotes (as discussed above), but, in addition, sought to minimize the
evident and admitted flaws in the Indian import statistics on which
the Final Results relied.

As a threshold matter, Zhengzhou Harmoni I highlighted Com-
merce’s longstanding policy favoring the use of domestic data, rather
than import statistics (all other things being equal) — a general policy
that the agency did not honor here. See Zhengzhou Harmoni I, 33 CIT
at __, 617 F. Supp. 2d at 1324; see also id., 33 CIT at ___ &
nn.44-45, 617 F. Supp. 2d at 1316 & nn.44-45. And Zhengzhou
Harmoni I also took note of two basic problems specific to the Indian
import statistics that Commerce used, which have the effect of dis-
torting the surrogate value for jars and lids in this case.

Zhengzhou Harmoni I first noted that it is “irrefutable” that the
domestic price quotes are more “product specific” than the Indian
import statistics on which the Final Results relied. See Zhengzhou
Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1324 (internal quota-
tion marks omitted). As Zhengzhou Harmoni I explained, HTS sub-
heading 3923.3090 — the subheading that Commerce is using for
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import statistics on plastic jars — covers “an extraordinarily wide
range of plastic products, above and beyond the very basic plastic jars
that [the Chinese producers] used to pack garlic.” See id., 33 CIT at
___,617F. Supp. 2d at 1324. Zhengzhou Harmoni I recognized that
the inclusion of the “myriad specialty imports” alleged by the Chinese
Producers would be to “inevitably inflate the average unit values [of
the merchandise reflected in the Indian import statistics]” on which
the Final Results were based. See id., 33 CIT at , 617 F. Supp. 2d
at 1324 (internal quotation marks omitted; alteration in original).

To illustrate the distortion in the Indian import statistics, the
Chinese Producers submitted “trade intelligence data” from Infodrive
India. See Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at
1324.5% The Final Results broadly dismissed the Infodrive India data
as “meaningless” and “flawed.” See Issues and Decision Memoran-
dum at 68; see also Zhengzhou Harmoni I, 33 CIT at ____, 617 F.
Supp. 2d at 1324-25. But Zhengzhou Harmoni I noted that informa-
tion used for purposes of corroboration or impeachment — like the
Infodrive India data here — need not meet the same exacting stan-
dards that apply to information on which Commerce relies to support
its determination. See Zhengzhou Harmoni I, 33 CIT at ____, 617 F.
Supp. 2d at 1325. And Zhengzhou Harmoni I noted that, even more
fundamentally, “the fact remains that neither Commerce nor the
Government have even attempted to deny that the Indian import
statistics . . . included a very broad spectrum of other products, in
addition to basic plastic jars.” See id., 33 CIT at ____, 617 F. Supp. 2d
at 1325. As Zhengzhou Harmoni I summed it up: “[D]istilled to its
essence,” Commerce’s attack on the Infodrive India data “amounts to
little more than a claim that [the agency] cannot accurately ascertain
from the existing record the full extent of the distortion attributable to
the broad scope of the tariff subheading.” See id., 33 CIT at ____, 617
F. Supp. 2d at 1325.

Quite apart from the distortive impact of the “myriad of specialty
products” that are clearly more expensive than the basic plastic jars
that the Chinese garlic producers used, Zhengzhou Harmoni I ex-
plained that the Indian import statistics are even further distorted by
the inclusion of air freight charges associated with entries of mer-
chandise that were shipped by air. See generally Zhengzhou Harmoni
1, 33 CIT at , 617 F. Supp. 2d at 1326-27; see also id., 33 CIT at
_, F. Supp. 2d at 1323-24. As Zhengzhou Harmoni I noted, the

83 As Zhengzhou Harmoni I explained, “Infodrive India is a service that ‘compile[s] and
disseminate[s] official import statistics.” Zhengzhou Harmoni I, 33 CIT at ____n.52, 617 F.
Supp. 2d at 1322 n.52 (quoting Zhejiang Native Produce and Animal By-Products Import &
Export Group Corp. v. United States, 32 CIT _, n.7, 2008 WL 2410210 * 6 n.7 (2008)
(alteration in original)).
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Final Results failed to directly confront this issue. See id., 33 CIT at
__, 617 F. Supp. 2d at 1326. The analysis in the Final Results
totaled a single brief paragraph, which was silent on the substantive
merits of the effect of the inclusion of air freight charges in the Indian
import statistics on which Commerce relied:

Some companies import jars and lids into the PRC by air, others
do not . . . . This point alone, however, does not supersede the
fact that [the Indian import statistics are] the most contempo-
raneous and accurate surrogate on the record. Furthermore, the
respondents have not submitted any documents on the record of
this review demonstrating that their own domestic plastic jar
and lid suppliers did not import the products into the PRC by
air.

See Issues and Decision Memorandum at 68—69 (quoted in Zhengzhou
Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1326).

Zhengzhou Harmoni I observed that, “rather than squarely re-
sponding to the merits of the Chinese Producers’ concerns about the
distortive effects of air freight charges,” the Final Results simply
dismissed them, stating that “[m]ere allegations of facts, absent any
record evidence for support of such claims, cannot be a basis for
undermining the use of publicly available, contemporaneous valua-
tion data from [Indian] HTS categories in this case.” See Zhengzhou
Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1326 (quoting Issues
and Decision Memorandum at 69). But, as Zhengzhou Harmoni I
noted, nothing in the record supports the Final Results’ suggestion
that the Chinese garlic producers or their Indian counterparts “used
plastic jars that were imported, much less imported by air.” See
Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1326-27.%*

84 Zhengzhou Harmoni I explained that, as in Yantai Oriental, it is difficult to fathom (and
the Final Results failed to explain) “why the [Chinese producers] would have used imported
plastic jars (much less jars imported by air), when such a basic product was available
domestically.” See Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1327 (citing
Yantai Oriental Juice Co. v. United States, 26 CIT 605, 617 (2002)) (emphases omitted). And
Zhengzhou Harmoni I noted that, indeed, the Chinese Producers have stated that they
source their plastic jars and lids domestically, and that, by the same token, Indian garlic
producers similarly have no reason to buy more expensive imported plastic jars and lids
since such jars and lids can be supplied domestically. See Zhengzhou Harmoni I, 33 CIT at
___, 617 F. Supp. 2d at 1326-27.

Relying on Hebei Metals II, Zhengzhou Harmoni I explained that Commerce’s policy favor-
ing the use of domestic data (rather than import statistics) is “most appropriate where [—
as here — ] the circumstances indicate that a producer in a hypothetical market would be
unlikely to use an imported factor in its production process.” See Zhengzhou Harmoni I, 33
CIT at ___, 617 F. Supp. 2d at 1327 (quoting Hebei Metals II, 29 CIT at 300, 366 F. Supp.
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3. The Remand in Zhengzhou Harmoni I

Zhengzhou Harmoni I concluded that the Final Results “failed to
explain how [the seemingly] nonrepresentative import data is the
‘best available information,” when domestic data on the record repre-
sent[] the exact type of product used by the [Chinese producers] and
actual domestic market prices for that input.” See Zhengzhou Har-
moni I, 33 CIT at , 617 F. Supp. 2d at 1327 (quoting Chinese
Producers’ brief) (internal quotation marks omitted; first two alter-
ations in original); see also id., 33 CIT at ____, 617 F. Supp. 2d at
1321. In addition, Zhengzhou Harmoni I concluded that the Final
Results failed to support the “selection of the Indian import statistics
by reference to substantial evidence in the record.” See id., 33 CIT at
____,617F. Supp. 2d at 1327; see also id., 33 CIT at , 617 F. Supp.
2d at 1321. Zhengzhou Harmoni I therefore remanded this issue to
Commerce for further consideration. See id.,33 CITat___, 617
F. Supp. 2d at 1327, 1334.

Regrettably, Commerce’s Remand Determination is wholly unre-
sponsive to Zhengzhou Harmoni I.

4. The Remand Determination’s Treatment of the
Domestic Price Quotes

On remand, Commerce reaffirmed its selection of the Indian import
statistics over the domestic price quotes, asserting that the price
quotes “are not publicly available, not contemporaneous, and . . . not
representative of prices throughout the [period of review].” See Re-
mand Determination at 47; see also Def. Response at 27. But the
Remand Determination adds virtually nothing to this case; and, in
fact, it misstates the record as to several key facts.

Specifically, the Remand Determination states (in four different
places) that there are three price quotes on the administrative record
— a statement that is simply untrue. See Remand Determination at 47
(referring to “three price quotes for plastic jars”); id. at 48 (stating
that “[o]ne of the . . . price quotes falls at the end of the [period of
review], while the other two price quotes are dated after the end”); id.
(asserting that “only three price quotes were provided”); id. at 74
(referring to “the product specificity of the three price quotes”). The
Government makes the same mistake in its brief. See Def. Response

2d at 1274) (alteration in original); see also Zhengzhou Harmoni I, 33 CIT at &
nn.44-45, , 617 F. Supp. 2d at 1316 & nn.44-45, 1324 (discussing Commerce policy
favoring use of domestic data, rather than import statistics).
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at 27 (referring to “three Indian price quotes”); but see id. at 30
(referring to “the four [price] quotes”).%®

In the Final Results, Commerce correctly noted — no fewer than five
times — that there are a total of four price quotes for jars and lids on
the administrative record. See Issues and Decision Memorandum at
66 (referring to “four price quotes”); id. at 67 (referring to “two of the
four price quotes”); id. (referring to “the four price quotes submitted
by the respondents”); id. (referring to “[flour price quotes from three
different companies”); id. at 68 (referring to “the four price quotes”);
see also Respondents’ Surrogate Value Submission (Admin. Record
Pub. Doc. 81), Exh. 21 (four domestic price quotes for jars and lids).%®

Just as the Remand Determination errs as to the number of domes-
tic price quotes, so too the Remand Determination errs concerning the
timing of the price quotes. In the Remand Determination, Commerce
states flatly that the price quotes are “not contemporaneous.” See
Remand Determination at 47. In fact, however, two of the price quotes
indisputably fall squarely within the period of review. See Pls. Com-
ments at 26—27; Respondents’ Surrogate Value Submission (Admin.
Record Pub. Doc. 81), Exh. 21 (including two domestic price quotes
from Sunrise Containers Ltd., dated October 8, 2004); see also Re-
mand Determination at 48 (stating that one price quote falls within
period of review). And the remaining two price quotes are dated a
mere one week and three weeks after the period of review ended. See
Pls. Comments at 27; Respondents’ Surrogate Value Submission (Ad-
min. Record Pub. Doc. 81), Exh. 21 (including domestic price quotes
dated November 6, 2004, and November 22, 2004). Thus, contrary to
the Remand Determination’s implication, two of the four price quotes
in fact are contemporaneous with the period of review, and the other
two are essentially contemporaneous.

Commerce’s misstatements in the Remand Determination raise
questions about the degree of care exercised in the preparation of the
Remand Determination, and — even more importantly — the extent of
the independence of the agency’s review of individual issues both
within this proceeding and vis-a-vis other related cases.®”

65 The Chinese Producers themselves misstate the facts on this point. See, e.g., Pls.
Comments at 26 (referring to “three price quotes which are specific to the jars and lids” used
by the Chinese producers).

56 See also Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1322 (referring to “four
price quotes”); id., 33 CIT at n.53, 617 F. Supp. 2d at 1323 n.53 (referring to “the four
price quotes”) (quoting Issues and Decision Memorandum at 68).

87 In the case at bar, for example, Commerce’s determination of a surrogate value for
cardboard packing cartons (like its determination of a surrogate value for plastic jars and
lids) involves a choice between domestic price quotes and Indian import statistics. However,
unlike the four price quotes for plastic jars and lids, the four price quotes for cardboard
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As to Commerce’s asserted concerns about the “public availability”
and the “contemporaneity” and “representativeness” of the domestic
price quotes, the Remand Determination does little more than rehash
the exact same points that were made in the Final Results (and found
wanting in Zhengzhou Harmoni I). Compare Remand Determination
at 46-50, 71-74 with Issues and Decision Memorandum at 66—69. As
the Chinese Producers aptly observe, the Remand Determination
largely “ignores the Court’s instructions and simply repeats the same

cartons are all roughly four-and-one-half months outside the period of review. See Remand
Determination at 43—44 (noting that the four price quotes for cardboard cartons “were all
dated June 19-20, 2003”); Respondents’ Surrogate Value Submission (Admin. Record Pub.
Doc. 81), Exh. 17 (four domestic price quotes for cardboard packing cartons, dated June
19-20, 2003). Similarly, in Taian Ziyang — which involves the ninth administrative review
(i.e., the administrative review immediately preceding this one) — the surrogate valuation
of plastic jars and lids was also disputed. As noted above, the record in that review includes
the same price quotes that are at issue here. See n.62, supra. However, as to the adminis-
trative review at issue in Taian Ziyang, all of the price quotes for jars and lids are at least
11 months beyond the period of review. See Taian Ziyang I, 33 CIT at s n.64, 637
F. Supp. 2d at 1103, 1153 n.64 (noting that period of review in Taian Ziyang is November
1, 2002 through October 31, 2003, and that price quotes for jars and lids are dated October
8, 2004, November 6, 2004, and November 22, 2004).

The Remand Determination also includes other careless errors that indicate that Com-
merce simply copied language from one section for use in another section, and thus suggest
that the agency may not have given adequate (re)consideration to its positions on remand.
For example, in characterizing the Chinese Producers’ arguments concerning the valuation
of jars and lids, the Remand Determination mistakenly refers to “cartons” rather than
“plastic jars and lids”: “The Respondents also maintain that the Court specifically consid-
ered the arguments the Department included in its Draft Redetermination . . . and found
that the [import statistics], although broad-based, contemporaneous, and publicly avail-
able, could not overcome the lack of specificity when compared with the more specific price
quotes for cartons.” See Remand Determination at 72 (emphasis added). Significantly, this
same sentence appears virtually verbatim in the section of the Remand Determination that
addresses the valuation of cardboard packing cartons. See id. at 69. Similarly, in addressing
the public availability of the price quotes for jars and lids, the Remand Determination
mistakenly refers to “boxes” rather than “plastic jars and lids”: “The fact that the Respon-
dents have stated that they purchase jars and lids from domestic sources (i.e., Chinese)
leads the Department to believe that these price quotes . . . may not represent actual
arm’s-length prices for a completed order of these boxes between unaffiliated parties.” See
id. at 73 (emphasis added). And, once again, this same sentence appears virtually verbatim
in the section of the Remand Determination that addresses the surrogate valuation of
cardboard cartons. See id. at 70.

Commerce’s errors in the Remand Determination here raise the possibility that the agency
may not be exercising sufficient care to consider each issue and each case separately and
independently, on its unique facts. To be sure, the rule of law requires predictability,
consistency, and uniformity in decisionmaking, and that similar cases be decided similarly.
However, the rule of law also requires that Commerce take pains to ensure that each issue
in each case is decided on the specific facts on the record of that case. See Taian Ziyang II,
35 CIT at ____ n.22, 2011 WL 3024720 * 18 n.22 (stating that “[c]ut-and-paste’ decision-
making and ‘cookie cutter’ justice are not permissible”).
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reasoning . . . [that Zhengzhou Harmoni I ] found to be unpersuasive.”
See Pls. Comments at 26; see also id. at 30.5®

As discussed below, in the course of the remand, notwithstanding
the questions raised in Zhengzhou Harmoni I, Commerce apparently
took no action to attempt to substantiate its assumption that the
domestic price quotes are not accurate or to otherwise obtain any
further information to try to verify their reliability, in order to ad-
dress the agency’s concerns about the potential for “manipulation”
which is the basis for the agency’s preference for publicly available
data. Similarly, in the course of the remand, notwithstanding the
questions raised in Zhengzhou Harmoni I, Commerce apparently took
no action to obtain any further information to clarify the extent to
which the domestic price quotes in fact reflect “broad market aver-
ages” and are sufficiently representative of prices over “a substantial
period of time.” As such, Commerce apparently took no action during
the remand to clarify the “representativeness” of the four domestic
price quotes on the record.®’

58 As Zhengzhou Harmoni I noted, in addition to raising concerns about the public avail-
ability, contemporaneity, and representativeness of the domestic price quotes, the Final
Results also indicated that the price quotes did not clearly distinguish between the price of
jars and the price of lids. See Zhengzhou Harmoni I, 33 CIT at ____ n.53, 617 F. Supp. 2d
at 1323 n.53 (discussing Issues and Decision Memorandum at 68). However, it appears that
Commerce now has resolved whatever concerns it might have had. Reference to the issue
is conspicuously missing from the Remand Determination. See Remand Determination at
46-50, 71-74; see also Def. Response at 2730 (similarly silent on the matter); Taian Ziyang
1, 33 CIT at , 637 F. Supp. 2d at 1154 (summarizing Chinese producers’ proposal to
address agency questions as to price of jars versus price of lids, in context of administrative
review immediately preceding the review at issue here).

In any event, as discussed below, the issue of the valuation of plastic jars and lids is being
remanded to Commerce yet again. To the extent that any further price information is placed
on the record on remand, the parties should ensure that the record is clear as to whether
the stated prices are for jars or lids, or for both.

% Like the Final Results, the Remand Determination fails to adequately address Com-
merce’s general preference for the use of domestic data, rather than import statistics, which
was discussed in Zhengzhou Harmoni I. See Issues and Decision Memorandum at 66
(noting Chinese Producers’ argument that use of domestic price quotes is “consistent with
[Commerce’s] general preference for domestic surrogate prices”); Zhengzhou Harmoni I, 33
CIT at __ & nn.44-45, __ | 617 F. Supp. 2d at 1316 & nn.44-45, 1324 (discussing
preference for domestic data); see also Pls. Comments at 28. The Remand Determination
dismisses the agency’s established preference for domestic data with a facile two sentences:

With regard to the preference for domestic prices, the Court qualified that preference by
stating “all other things being equal — there is a preference for Commerce’s use of
domestic data, rather than import statistics such as those that the agency relied on in
this case.” As discussed above, however, the price quotes for jars and lids are not equal
to the [Indian import statistics]; therefore the preference for use of domestic data is not
applicable here.

Remand Determination at 74 (citation omitted). The Government seeks to remedy Com-
merce’s omission by discussing the agency’s preference for the use of domestic data more
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a. “Public Availability” and Potential “Manipulation”
of Price Quotes

In the Remand Determination, Commerce reiterates its preference
for “publicly available information,” explaining once again that the
purpose underlying that preference is “to reduce the possibility of
manipulation.” See Remand Determination at 47; see also Def. Re-
sponse at 19 (referring to “the possibility that . . . data has been
manipulated”); Remand Determination at 48 (asserting that “price
quotes are easily manipulated”); id. at 50 (referring to “the potential
for manipulation”); id. at 73 (same); Def.-Ints. Reply Comments at 2
(same).”® However, the Remand Determination ignores Zhengzhou
Harmoni I ’s observation that no party — not even the Domestic
Producers — has even alleged, much less adduced any evidence to seek
to prove, that the price quotes at issue here are distorted or are the
product of any manipulation, or are tainted by any affiliation between
the requester of the price quotes and the supplier, or any other
potential conflict of interest or collusion. See Zhengzhou Harmoni I,
33 CIT at , 617 F. Supp. 2d at 1322-23; see also Pls. Comments at
27-28 (arguing that Commerce’s concerns about “public availability”
and potential for manipulation of price quotes at issue here constitute
“unsubstantiated, highly speculative theory” and are based on “noth-
ing more than unfounded speculation”); Pls. Reply Comments at 16
n.13.%

substantively in its brief. See Def. Response at 21, 28-29. But the Government’s analysis
constitutes impermissible post hoc rationalization. See, e.g., Burlington Truck Lines, 371
U.S. at 168-69 (explaining that “courts may not accept appellate counsel’s post hoc ratio-
nalizations for agency action”); State Farm, 463 U.S. at 50 (stating that “[i]t is well
established that an agency’s action must be upheld, if at all, on the basis articulated by the
agency itself”). In weighing the merits of the domestic price quotes (particularly ascom-
pared to the Indian import data), Commerce must acknowledge and address the agency’s
stated preference for domestic data and its implications for this case.

0 As a practical matter, public data simply may not be available for all factors of production.
In Vinh Quang, for example, the domestic producers submitted two price quotes, stating
that they were “unable to obtain public prices for [the input at issue] because that item is
not widely traded in commercial markets.” See Vinh Quang Fisheries Corp. v. United States,
33CIT __, , 637 F. Supp. 2d 1352, 1355 (2009).

" 1t is, of course, the Domestic Producers that have the incentive to challenge the domestic
price quotes if they are not accurate. Presumably, if the price quotes submitted by the
Chinese Producers did not fairly reflect the price of plastic jars and lids throughout the
period of review, the Domestic Producers would be the first to say so.

Significantly, however, although the Domestic Producers placed the Indian import statistics
on the record of this proceeding, they have not sought to present any evidence suggesting
that the domestic price quotes on the record were manipulated in any way. Nor have the
Domestic Producers sought to present any evidence directly challenging the accuracy of the
four domestic price quotes. They have never even claimed that the domestic price quotes do
not accurately reflect the actual, correct price of jars and lids throughout the period of
review.
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In addition, the Remand Determination fails even to acknowledge,
much less address, the fact that two of the domestic price quotes here
— specifically, the price quotes dated October 8, 2004 — actually are
“taken directly from a price list,” and thus are, in that sense, publicly
available information, and, contrary to the Remand Determination,
were not “prepared specifically upon request.” See Remand Determi-
nation at 47 (asserting that price quotes were “prepared specifically
upon request”); Factors Valuations for the Preliminary Results of the
Administrative Review and New Shipper Reviews (Admin. Record
Pub. Doc. 400) at 14 (noting that “two [of the four] quotes are taken
directly from a price list from a third Indian company”); see also
Issues and Decision Memorandum for the Administrative Review of
the Antidumping Duty Order on Fresh Garlic from the People’s Re-
public China, 70 ITADOC 34,082 (June 13, 2005) (“Issues and Deci-
sion Memorandum for Ninth Administrative Review”), at Comment 8
(using exact same language in administrative review immediately
preceding review at issue here, involving the same four price quotes
for jars and lids at issue here).”® As underlying documentation makes
clear, Commerce’s concerns about whether the price quotes “reflect an
objective, market-based value” are limited to only the two price
quotes that are not taken from a price list. See Factors Valuations for
the Preliminary Results of the Administrative Review and New Ship-
per Reviews (Admin. Record Pub. Doc. 400) at 14 (stating that “[t]wo

In their comments on the remand results, the Domestic Producers raise no criticisms
specific to the four domestic price quotes at issue here. Instead, the Domestic Producers
make the generic argument that “Commerce’s long-standing practice reflects its preference
not to use price quotes, due to the narrow scope of such information relative to [other]
sources such as import statistics or broad pricing data and due to the potential for manipu-
lation by the party submitting the quote(s).” See Def.-Ints. Reply Comments at 2-3. It is
similarly telling that the Domestic Producers did not brief this issue in the prior stage of
this action. Nor did the Domestic Producers file comments on the valuation of jars and lids
in the course of the remand proceeding. See Remand Determination at 2-5 (summarizing
parties’ participation in course of remand proceeding). The Domestic Producers’ participa-
tion on this issue was also limited in the underlying administrative review. See Issues and
Decision Memorandum at 66 (noting that Domestic Producers filed no comments on issue
of plastic jars and lids).

Finally, the very nature of the four domestic price quotes at issue here should serve to
assuage, at least to some degree, Commerce’s concerns about “manipulation.” If one were
inclined to forge or manipulate price data, presumably one would produce data that were
more clearly decisive —in other words, one would generate a greater number of price quotes,
all of which would fall within the period of review and span the full duration of that period.
Viewed through this lens, the imperfections that Commerce sees in the price quotes are
actually indicia of authenticity.

72 Much like the Remand Determination, the Final Results too omitted reference to the fact
that two of the price quotes were taken from a price list, and mistakenly asserted that all
four quotes “appear to [have been] obtained . . . in direct response to a request for such
prices.” See Issues and Decision Memorandum at 66; see also id. at 67 (same).
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of the four price quotes appear to be obtained from two Indian com-
panies in direct response to a request for such prices, which mean|[s]
they do not necessarily reflect an objective, market-based value”); see
also Issues and Decision Memorandum for Ninth Administrative Re-
view, 70 ITADOC 34,082 (June 13, 2005), at Comment 8 (using exact
same language in administrative review immediately preceding re-
view at issue here, involving the same four price quotes for jars and
lids at issue here).

Moreover, as discussed above, much of the concern about price
quotes expressed in the Final Results (and in the Remand Determi-
nation) is not specific to the price quotes in this case, but, rather, is
inherent in the nature of price quotes in general (and even inherent
in other types of information that is not publicly available).”® Never-
theless, as Zhengzhou Harmoni I observed, Commerce does not reject
price quotes (and other information that is not publicly available) in
all instances. To the contrary, Commerce has relied on non-publicly
available information — including price quotes — in numerous other
cases in the past. See Zhengzhou Harmoni I, 33 CIT at ____, 617 F.
Supp. 2d at 1315. Depending on the state of the record, “price quotes
may reasonably be the best available information . . . for surrogate
valuation purposes.” See Vinh Quang Fisheries Corp. v. United States,
33 CIT ___, ___, 637 F. Supp. 2d 1352, 1358 (2009) (rejecting
respondent’s argument that “a price quote never meets [Commerce’s]
standards and cannot be used because price quotes are inherently
flawed and unreliable privately sourced data,” in case where Com-
merce relied on a mere two price quotes submitted by domestic pro-
ducers, which were dated on two sequential days (rather than import
statistics advocated by respondent)).

Yet, notwithstanding the points raised in Zhengzhou Harmoni I,
the Remand Determination fails to articulate a satisfactory explana-
tion as to why the agency relies on price quotes and other information
that is not publicly available in some cases, but not in others (and not
in this case). Commerce has pointed to nothing that sets forth — for
the benefit of domestic producers and respondents, as well as agency
personnel, the courts, and the public at large — clear, established
criteria that the agency consistently, uniformly, and systematically
applies in determining when price quotes and other information that

73 See Remand Determination at 50 (referring to “the problems inherent with price quotes”
in general); see also Def. Response at 27, 30 (same).
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is not publicly available are acceptable for use in determining surro-
gate values in NME cases, and when they are not.”

7 Commerce’s determination as to whether information is “publicly available” is necessar-
ily somewhat fact-specific; but it also seems to be occasionally arbitrary, and arguably even
result-oriented. However, the degree of emphasis that Commerce places on the public
availability criterion fluctuates from one case to another. And Commerce’s view as to what
constitutes publicly available information in cases where public access to the data is not
readily apparent has been somewhat less than consistent.

For example, in most cases involving price quotes (such as this case), Commerce rejects the
use of domestic price quotes — which the agency generally considers not to be publicly
available information — asserting the agency’s strong preference for publicly available data.
See, e.g., Issues and Decision Memorandum for the Final Results of the Administrative
Review of the Antidumping Duty Order on Wooden Bedroom Furniture from the People’s
Republic of China, 75 ITADOC 50,992 (Aug. 18, 2010), at Comment 22 (stating that
“[Commerce’s] general practice is to not use price quote information if other publicly
available data is on the record, because [quotes] do not represent actual prices or broad
ranges of data, and [Commerce] does not know the conditions under which these were
solicited and whether or not these were self-selected from a broader range of quotes”)
(internal quotation marks and citation omitted; alteration in original); Issues and Decision
Memorandum for the Final Results of 5th Administrative Review and 4th New Shipper
Review: Certain Frozen Fish Fillets from the Socialist Republic of Vietnam, 74 ITADOC
48,908 (Sept. 25, 2009), at Comment 2C (stating that “[Commerce’s| general practice is to
not use price quote information if other publicly available data is on the record”).

In contrast, in those cases where Commerce elects to rely on price quotes, the agency’s
analysis is often silent on the issue of the price quotes’ public availability (or lack thereof)
— even though Commerce generally cites price quotes’ lack of public availability as a
deal-breaker in cases where Commerce decides not to rely on proffered quotes. See, e.g.,
Certain Frozen Warmwater Shrimp from the Socialist Republic of Vietnam: Issues and
Decision Memorandum for the Final Results of the First Antidumping Administrative
Review and First New Shipper Review, 72 ITADOC 52,052 (September 12, 2007), at
Comment 6 (using price quote to value by-product without discussing whether quote was
publicly available, despite statement that “{Commerce’s] criteria for selecting [surrogate
value] information are based on the use of publicly available information”); Issues and
Decision Memorandum for the 2nd Administrative Review of Certain Frozen Fish Fillets
from the Socialist Republic of Vietnam (Mar. 21, 2007), at Comment 8A (relying on Indian
price quote to value fish waste without discussing public availability); Issues and Decision
Memorandum for the Antidumping Investigation of Polyvinyl Alcohol from the People’s
Republic of China, 68 ITADOC 47,538 (Aug. 11, 2003), at Comment 5 (valuing factor of
production using price quote, but without discussing price quote’s public availability, or
even listing “public availability” when outlining the agency’s surrogate value selection
criteria).

Moreover, on at least two occasions, Commerce has deemed price quotes to be publicly
available information, without detailing what made those price quotes in particular “pub-
licly available” or explaining how those price quotes differed from the price quotes at issue
in cases where the quotes were rejected as non-publicly available information. See Vinh
Quang Fisheries Corp. v. United States,33 CIT __, 637 F. Supp. 2d 1352, 1358 (2009)
(sustaining agency’s use of price quotes, which agency considered “publicly available,” in
Certain Frozen Fish Fillets from Socialist Republic of Vietnam: Final Results and Partial
Rescission of New Shipper Reviews); Issues and Decision Memorandum for the Final
Results and Partial Rescission of the First New Shipper Reviews: Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam (June 20, 2008), at Comment 3 (determining
that “Indian price quotes are publicly available information that identify the terms of
delivery and payment for the fish waste, the identity of the offered party, and the identity
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In sum, notwithstanding the numerous concerns set forth in Zheng-
zhou Harmoni I, Commerce apparently took no action in the course of
the remand proceeding to attempt to substantiate its assumption that
the domestic price quotes are not accurate or to otherwise obtain any
further information to try to verify their reliability, in order to ad-
dress the agency’s concerns about the potential for “manipulation” —
the sole asserted basis for the agency’s preference for publicly avail-
able data.”

of the party offering the price”); Issues and Decision Memorandum for the Antidumping
Duty Administrative Review of Sebacic Acid from the People’s Republic of China, 2004 WL
3524469 (Dec. 16, 2004), at Comment 2 (valuing factor of production with price quote that
agency referred to as “public,” without explanation as to why Commerce considered price
quote public).

Not only does the agency’s focus on public availability vary, but so does its definition of what
constitutes “publicly available” information. For instance, despite the fact that Commerce
generally considers data such as price quotes not to be publicly available, in one extreme
example to the contrary, the agency deemed information relayed in a phone conversation
between an Indian freight company and Commerce officials to constitute publicly available
information. See Heavy Forged Hand Tools, Finished or Unfinished, With or Without
Handles, From the People’s Republic of China; Final Results of Antidumping Duty Admin-
istrative Reviews, 63 Fed. Reg. 16,758, 16,763 (Apr. 6, 1998) (stating that information on
ocean freight rates “is public information derived from phone conversations with company
officials at [the international freight company]”). In that case, Commerce seemed to con-
sider the information to be “publicly available” simply because it was not proprietary. See
Heavy Forged Hand Tools from the PRC, 63 Fed. Reg. at 16,763. But such a standard in the
surrogate value context would clearly render a wide range of data (including run-ofthe-mill
price quotes) to be publicly available.

The present Remand Determination offers further evidence of Commerce’s fluid approach
to the public availability of surrogate data. As discussed above, in relying on the Azadpur
APMC data to value garlic bulb, Commerce deemed the APMC Bulletin data to be publicly
available because, inter alia, the data “are available upon request.” See Remand Determi-
nation at 13. But by treating such availability as evidence of “public availability,” the
agency fails to recognize that a wide variety of information is “available upon request” (like
price quotes, for instance). Moreover, the agency has specifically cited such limited avail-
ability as evidence of non- public availability in past cases, stating that “/Commerce] cannot
consider [a certain data set] publicly available, [because] it is not available to the public
without making a specific request to the [data source], who ultimately determine[s] whether
to provide the data to the public.” See Issues and Decision Memorandum for the Antidump-
ing Duty Investigation of Certain Frozen and Canned Warmwater Shrimp from the People’s
Republic of China, 69 ITADOC 70,997 (Nov. 29, 2004), at Comment 1 (declining to rely on
data from Ecuadorean Central Bank) (emphasis added).

> Like the Final Results, the Remand Determination includes a laundry list of documen-
tation that Commerce purports to require to establish the reliability of price quotes —
documentation that apparently is missing from the record here. Compare Issues and
Decision Memorandum at 67 with Remand Determination at 47-48 (faulting lack of infor-
mation indicating whether the price quotes were “prepared specifically upon request and
not generated . . . in response to a request made in the normal course of business,” lack of
information “as to the relationship between the [Chinese Producers] and the providers of
the price quotes,” lack of “information about who requested the [price] quotes and under
what circumstances the price quotes were obtained,” lack of information “to indicate where
the price quotes fall in the spectrum of price quotes . . . offered by the[] companies,” lack of
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b. “Contemporaneity” and “Representativeness” of
Price Quotes and Potential
“Temporary Market Fluctuations”

The Remand Determination’s treatment of the “contemporaneity”
and “representativeness” of the four domestic price quotes is no more
satisfying than its discussion of “public availability.” See generally
Remand Determination at 47-48, 73-74; Pls. Comments at 26-27.7°

Once again, Commerce simply repeats the Final Results’ broad,
generalized pronouncements about the virtues of “surrogate values

information indicating whether the price quotes were “manipulated” in any way, lack of
information indicating whether the Chinese Producers “selectively decide[d] to submit only
those price quotes that are favorable . . . while not submitting all price quotes [they]
received,” lack of “information on how the [price quotes] were obtained (including the
sources and any adjustments that may have been made),” and lack of information estab-
lishing that the price quotes are “complete and/or representative of prices in the Indian
market during the [period of review]”); see also id. at 73 (faulting lack of information
indicating whether the price quotes were “requested solely for the purpose of obtaining a
surrogate value for this review and may not represent actual arm’s-length prices for a
completed order . . . between unaffiliated parties”); Def. Response at 29 (emphasizing that
Chinese Producers have not “provide[d] any record evidence regarding the relationship
between [them] and the three Indian companies offering the [price] quotes or the circum-
stances under which the quotes were obtained,” or “any record evidence demonstrating that
the price quotes represented actual completed transactions or prices that were within the
spectrum of prices that the Indian companies would offer to any customer”).

There are at least two salient points to be made. First, a cursory review of cases in which
Commerce has relied on price quotes and other non-publicly available information suggests
that Commerce’s practice has not been as consistent as the agency here suggests, and that
— contrary to its representations in this case — Commerce has not necessarily required
documentation such as that outlined above in other cases in the past. As but one example,
in Vinh Quang, Commerce deemed the two price quotes submitted by the domestic produc-
ers to be publicly available information, despite the respondent’s claims to the contrary, and
although the basis for Commerce’s characterization is not clear from the record. See, e.g.,
Vinh Quang, 33 CIT at ____, , 637 F. Supp. 2d at 1355, 1357. Even the domestic
producers in that case did not claim that the price quotes were publicly available informa-
tion. See id., 33 CIT at ____, 637 F. Supp. 2d at 1355 (noting that, in submitting price quotes,
domestic producers explained that they were “unable to obtain public prices”).

And, second, Commerce apparently made no effort in the course of the remand to seek to
obtain any of the information outlined above — information which, according to Commerce,
would enable it to “assess the accuracy [and] completeness” of the price quotes, and to
“confirm that the [price quotes] are complete and/or representative of prices in the Indian
market during the [period of review],” and thus would help resolve both the agency’s
concerns about the “contemporaneity” and “representativeness” of the price quotes and the
agency’s reservations concerning the fact that price quotes in general — including some of
the price quotes at issue here — are not information that is typically “publicly available.” See
Remand Determination at 48.

76 As a threshold matter, it bears underscoring that Commerce’s “contemporaneity” and
“representativeness” criteria have no inherent value in and of themselves. Rather, deter-
mining whether price data are from within the period of review (i.e., “contemporaneity”)
and whether they represent the entire period of review (i.e., “representativeness”) are
simply one means of establishing whether the data accurately reflect prices throughout the
period of review. However, price data that are not contemporaneous and/or not
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that reflect broad market averages” and are “contemporaneous” and
“cover a substantial time period,” and then reiterates its position that
the price quotes here are “not contemporaneous,” “do not represent
broad market averages,” and “do not reflect prices during the [period
of review]” — without even acknowledging the points and questions
raised in Zhengzhou Harmoni I. See Remand Determination at
47-48, 73; compare Issues and Decision Memorandum at 66—68
(same); see generally Zhengzhou Harmoni I, 33 CIT at ____n.53, 617
F. Supp. 2d at 1323 n.53 (analyzing Final Results’ discussion of
“contemporaneity” and “representativeness” of four domestic price
quotes).””

As discussed above, the Remand Determination is simply incorrect
in stating that the price quotes are “not contemporaneous.” See Re-
mand Determination at 47. In fact, two of the four price quotes are
fully contemporaneous, and the other two are essentially contempo-
raneous. See Pls. Comments at 26—27; Respondents’ Surrogate Value
Submission (Admin. Record Pub. Doc. 81), Exh. 21 (including two
domestic price quotes from Sunrise Containers Ltd., dated October 8,
2004, and two additional price quotes dated November 6, 2004, and
November 22, 2004). Moreover, as established by longstanding au-
thority and as the Remand Determination itself elsewhere acknowl-
edges, contemporaneity is not as critical as Commerce here suggests.

representative are by no means per se inaccurate. The ultimate question to be determined
is: Do the price data accurately reflect prices throughout the period of review (whether or
not those data are “contemporaneous” and “representative,” as Commerce defines those
terms)?

" The Remand Determination expresses concern about the temporal representativeness of
the domestic price quotes for jars and lids (and the potential for “temporary price fluctua-
tions”), which is also the focus of the analyses in most other judicial decisions and admin-
istrative determinations in which representativeness has been an issue. See, e.g., Remand
Determination at 47 (stating that domestic price quotes were rejected because, inter alia,
they are assertedly “not representative of prices throughout the [period of review]”); id. at
48 (stating that “the record does not demonstrate that the submitted price quotes are
representative of plastic jar and lid prices during the [period of review]”); id. (stating that
agency “has historically chosen to use surrogate values that reflect broad market averages
and that cover a substantial time period over price data that are obtained from so isolated
a time frame as to be subject to temporary market fluctuations”); id. at 50 (asserting that
Indian import statistics are preferable to domestic price quotes because import statistics
are “representative of a range of prices throughout the [period of review]”); id. at 73 (stating
that price quotes “do not represent broad market averages and do not reflect prices during
the [period of review]”).

Neither the Remand Determination nor the Final Results indicate that geographic repre-
sentativeness is at issue. Indeed, the four domestic price quotes are from three different
vendors located in three different cities across the country — Delhi, Bangalore, and Mumbai.
See Remand Determination at 47; see generally id. at 46-50, 71-74 (expressing no concern
about geographic representativeness); Issues and Decision Memorandum at 66—69 (same);
Respondents’ Surrogate Value Submission (Admin. Record Pub. Doc. 81), Exh. 21 (domestic
price quotes for jars and lids).
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See, e.g., Zhengzhou Harmoni I, 33 CIT at ___ n.53, 617 F. Supp. 2d
at 1323 n.53 (discussing contemporaneity of price quotes for jars and
lids); Taian Ziyang Food Co. v. United States, 33 CIT ___, 637
F. Supp. 2d 1093, 1153 (2009) (“Taian Ziyang I”) (same, in context of
ninth administrative review).”®

As to Commerce’s asserted concerns about “representativeness,”
the Remand Determination makes the claim that the price quotes are
“highly susceptible to market fluctuations.” See Remand Determina-
tion at 74 (emphasis added); see also id. at 48 (referring to “temporary
market fluctuations”); Def. Response at 29 (same); Issues and Deci-
sion Memorandum at 67 (expressing concern that price quotes might
be “subject to temporary market conditions” or “temporary market
fluctuations”).” In support of Commerce’s position on the agency’s
preference for “surrogate values that reflect broad market averages
and that cover a substantial period of time” over price quotes that
may be “subject to temporary market fluctuations,” the Remand De-
termination and the Government once again cite Shrimp from Viet-
nam. See Remand Determination at 48 (discussing Notice of Prelimi-
nary Determination of Sales at Less Than Fair Value, Negative
Preliminary Determination of Critical Circumstances and Postpone-
ment of Final Determination: Certain Frozen and Canned Warmwa-
ter Shrimp From the Socialist Republic of Vietnam, 69 Fed. Reg.
42,672, 42,684 (July 16, 2004), unchanged in Final Determination of
Sales at Less Than Fair Value: Certain Frozen and Canned Warm-
water Shrimp From the Socialist Republic of Vietnam, 69 Fed. Reg.

78 Further, as the Remand Determination itself explains (in the context of the Azadpur
APMC data used in the Remand Determination to value garlic bulb), Commerce “does not
automatically disregard surrogate value data which are the most specific to the input in
question solely on the basis that they are post -[period of review | data.” See Remand
Determination at 14 (emphasis added). If, in fact, inflation is an issue here (which is not
clear), there is no apparent reason why the price quotes submitted by the Chinese Produc-
ers could not be deflated to be contemporaneous, using the same methodology that Com-
merce used to deflate the Azadpur APMC data for use in valuing garlic bulb. See section
II1.A.1, supra.

™ In the Remand Determination, Commerce has turned up the volume on its rhetoric. In
the Final Results, Commerce stated simply that the price quotes “could easily be subject to
temporary market conditions.” See Issues and Decision Memorandum at 67. Now, in the
Remand Determination, Commerce maintains that the price quotes in this case are “highly
susceptible to market fluctuations.” See Remand Determination at 74 (emphasis added). As
discussed herein, however, there is no apparent basis in logic — and clearly no basis in the
evidentiary record — to support either of Commerce’s assertions.

Commerce added nothing to the record in the course of the remand to substantiate even its
original assertion that the price of basic plastic jars and lids “could easily be subject to
temporary market conditions” or “temporary market fluctuations.” See Issues and Decision
Memorandum at 67. Certainly there is no evidence to support the Remand Determination’s
statement that the price quotes are “highly susceptible” to such fluctuation.
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71,005 (Dec. 8, 2004)); Def. Response at 29 (same); see also Issues and
Decision Memorandum at 67 & n.170 (same). But the record in
Shrimp from Vietnam included affirmative evidence of price fluctua-
tions. See Shrimp from Vietnam, 69 Fed. Reg. at 42,684 (discussing
evidence of price fluctuations). Here, in stark contrast, there is not
even a shred of record evidence that the price of basic plastic jars and
lids was subject to any fluctuation whatsoever over the course of the
period of review — much less evidence that prices were (as Commerce
now asserts) “highly susceptible” to such fluctuation. See Remand
Determination at 74; Pls. Comments at 27 (arguing that “Commerce
simply cannot claim the price quotes are not representative of prices
throughout the [period of review] when there is no basis for such a
claim”); Pls. Reply Comments at 16 (noting that mere fact that all
price quotes are dated October or November 2004 “does not show in
any way that the price quotes are not representative of market
prices”).

The Remand Determination’s implication that the prices of jars and
lids are highly volatile does not even necessarily comport with com-
mon sense. In other words, it seems reasonable to assume that some
commodities (or factors of production) fluctuate in price, seasonally
and/or in response to established market forces such as supply and
demand. It is common knowledge, for example, that agricultural
produce prices generally tend to fluctuate based on seasonal avail-
ability, and that mineral prices may fluctuate in accordance with
supply and demand. On the other hand, it is not at all obvious why
the price of basic plastic jars and lids would be subject to appreciable
fluctuation over the course of a single year (i.e., the period of review).
And, contrary to Commerce’s assertions in the Remand Determina-
tion, it is certainly not obvious why the price of basic plastic jars and
lids would be “highly susceptible” to fluctuation. See Remand Deter-
mination at 74 (emphasis added).

As the “master of antidumping law” and the nation’s institutional
repository of expertise in the economics of trade, Commerce cannot
here turn a blind eye to the realities of the business world, and make
the unreasonable, wooden assumption that the prices of all commodi-
ties or factors of production are subject to significant fluctuation over
the period of review. Such a blanket presumption defies logic and
common sense, and is at odds with the agency’s fundamental obliga-
tion “to determine antidumping margins ‘as accurately as possible.”
See, e.g., Jinan Yipin Corp. v. United States, 31 CIT 1901, 1937, 526
F. Supp. 2d 1347, 1379 (2007) (“Jinan Yipin I”) (holding that, “absent
evidence of significant price fluctuation in a short time,” Commerce
not permitted to reject price quotes for cardboard cartons used to pack
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garlic as not sufficiently “representative,” even though price quotes
not only were all dated within a single month, but also post-dated
period of review by more than eight months)®’; Thai Pineapple, 187
F.3d at 1365; Shakeproof, 268 F.3d at 1382 (citation omitted).

Where, as here, Commerce admits that there are distortions in the
price data that the agency seeks to use, Commerce cannot reasonably
rely on mere assumptions alone (i.e., the assumption that non-public
price information is the product of manipulation, and the assumption
that prices fluctuate significantly over the period of review) to estab-
lish that the alternative data are also distorted. In such cases, actual
proof of distortion is required.

Notwithstanding the numerous questions raised in Zhengzhou
Harmoni I, Commerce apparently took no action in the course of the
remand proceeding to obtain any further information to clarify the
extent to which the four domestic price quotes in fact reflect “broad
market averages” and are sufficiently representative of prices over “a
substantial period of time” — that is, sufficiently reflective of prices
over the one-year period that constitutes the period of review. In
addition, Commerce apparently took no action to attempt to ascertain
the extent to which the prices of basic plastic jars and lids fluctuated
during the period of review at issue here, or even the extent to which
prices historically have fluctuated over time. Commerce thus appar-
ently took no action whatsoever during the remand to seek to clarify
the “representativeness” of the four domestic price quotes on the
record in this action in response to the instructions set forth in
Zhengzhou Harmoni I.

5. The Remand Determination’s Treatment of the
Indian Import Statistics

As outlined above, the Remand Determination’s response to Zheng-
zhou Harmoni I's analysis of the Final Results’ treatment of the
domestic price quotes is far from satisfactory. But, by comparison, the
Remand Determination’s response to Zhengzhou Harmoni I's criti-
cisms of the Indian import statistics is all but non-existent. The
Remand Determination is almost entirely silent on the concerns that
Zhengzhou Harmoni I raised as to the serious problems that plague
the Indian import statistics on which Commerce relied in the Final
Results, and on which the agency continues to rely in the Remand

80 See also, e.g., Taian Ziyang I, 33 CIT at ____, 637 F. Supp. 2d at 1159 (explaining that
“Commerece is not free to predicate its surrogate value determinations on unexplained and
seemingly unreasonable assumptions”; remanding issue of surrogate value for ocean freight
charges with instructions requiring agency to explain and provide record support for its
“questionable assumption that the respondents used such a long, circuitous, and more
expensive route to ship their garlic to the United States”); Jinan Yipin I, 31 CIT at 1933,
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Determination. Compare Remand Determination at 46-47, 49-50,
73-74 with Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1321-217.

As the Chinese Producers correctly point out, the Remand Deter-
mination “acknowledges that [Commerce] is simply relying upon the
same reasoning that it previously enunciated and that was rejected”
in Zhengzhou Harmoni I. See Pls. Comments at 30. Nothing in the
Remand Determination responds to the concerns expressed in Zheng-
zhou Harmoni I about the Indian import statistics’ lack of product
specificity. See Zhengzhou Harmoni I, 33 CIT at ,____,617F.
Supp. 2d at 1321-25, 1327.3!

The Remand Determination largely ignores the fact that the Indian
import statistics used by Commerce are based on import data for a
broad, “basket” tariff provision (although the Government recognizes
the point, and Commerce implicit acknowledged it in the Final Re-

526 F. Supp. 2d at 1375 (holding that, absent record evidence to support the fact, Commerce
cannot presume that Indian garlic producers “typically irrigate their garlic crops using
water supplied by municipal utilities, at costs associated with such utilities”); Yantai
Oriental, 26 CIT at 617 (holding that, absent supporting evidence and explanation, Com-
merce cannot presume that producers would use more expensive imported coal when
domestic coal is available).

81 At several points, the Remand Determination appears to quarrel with the conclusion that
the Indian import statistics are distorted by the inclusion of specialty products that bear no
resemblance to the basic plastic jars and lids at issue here, and that the four domestic price
quotes therefore are more product-specific. For example, the Remand Determination states
that the Chinese Producers “argued that [the Indian import statistics] included a broad
range of materials, notably ‘specialty jars’ and other products that, [the Chinese Producers]
claim, are substantially different from the plastic jars used to pack garlic.” See Remand
Determination at 46—47 (emphasis added). The Remand Determination also states that
“the . . . Indian import statistics may not perfectly represent” the plastic jars and lids used
by the Chinese producers. See id. at 50 (emphasis added); see also id. at 74 (characterizing
price quotes as “possibly specific”) (emphasis added). Similarly, the Government asserts
that “the price quotes may be more product-specific” than the Indian import statistics. See
Def. Response at 30 (emphasis added); but see id. at 29 (noting that Commerce recognized
that the import statistics “[do | not perfectly represent the plastic jars used by [the Chinese
Producers]”) (emphasis added).

That ship has sailed. It is far too late for Commerce and the Government to equivocate on
whether the Indian import statistics are distorted by the inclusion of specialty plastic jars
and other more expensive products that bear no resemblance to the jars and lids that the
Chinese producers used to pack their garlic. That distortion is an undisputed record fact.
The open questions that remain to be addressed are the extent and the significance of the
distortion.

Indeed, in the Remand Determination, Commerce itself concedes that “the Indian import
data include a broad range of products that are different from the plastic jars used to pack
garlic,” and thus are “less specific” than the domestic price quotes that the Chinese
Producers placed on the record. See Remand Determination at 49-50, 73; see also id. at 73
(referring to “the product specificity of the price quotes”); id. at 74 (acknowledging “the
product specificity of the . . . price quotes”); Def. Response at 27, 29 (acknowledging that
Indian import statistics do not “perfectly represent” the plastic jars and lids used by the
Chinese producers). Commerce cannot be heard to argue to the contrary.
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sults). See Def. Response at 29 (acknowledging that Indian import
statistics are for “a basket category”); Issues and Decision Memoran-
dum at 66 (summarizing Chinese Producers’ arguments, including
observation that Indian import statistics are for “a basket category”);
see also Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1324 (stating that “it is ‘irrefutable’ that [the Indian import statistics
are based on] a ‘broad, basket’ tariff provision”) (quoting Chinese
Producers’ brief). Commerce has repeatedly stated that it is “inappro-
priate” to rely on import statistics based on a broad, “basket” tariff
provision when more representative surrogate data are available. See
Arch Chemicals, Inc. v. United States, 33 CIT ____, , 2009 WL
2018014 * 14 (2009) (quoting Polyethylene Retail Carrier Bag Comm.
v. United States, 29 CIT 1418, 1443-44 (2005)).%> The Remand De-
termination nevertheless fails to meaningfully examine whether it is
appropriate here to rely on data based on such a basket provision
when there is much more product-specific surrogate data available on
the record (i.e., the four domestic price quotes).

The Remand Determination also makes no attempt to address the
trade intelligence data placed on the record by the Chinese Produc-
ers, or to otherwise ascertain the extent to which the values reflected
in the Indian import statistics are inflated by the inclusion of more
expensive specialty products that bear no resemblance to the basic
plastic jars and lids used by the Chinese producers here. See Pls.
Comments at 28 (noting that the Remand Determination “fail[s] to
cite any new record evidence indicating that the import statistics are
representative of the jars” used by the Chinese producers).®3

82 See also Issues and Decision Memorandum for the Final Results of the 2007-2008
Administrative Review of the Antidumping Duty Order on Carbazole Violet Pigment 23
from the People’s Republic of China, 75 ITADOC 36,630 (June 21, 2010), at Comment 3
(stating that Commerce “has found in past cases that [import data based on basket
provisions] were unsuitable for valuation purposes where a more representative surrogate
existed”); Freshwater Crawfish Tail Meat from the People’s Republic of China; Final
Results of New Shipper Review, 64 Fed. Reg. 27,961, 27,962 (May 24, 1999) (stating that
“import data from basket categories can be too broad to be reliable”).

83 The Chinese Producers also assert that Commerce’s rejection of the much more “product
specific” price quotes for plastic jars and lids is undermined by the agency’s emphasis on the
importance of product specificity in its valuation of garlic bulbs. See Pls. Comments at 23,
29; see also Remand Determination at 5-15, 51-59 (discussing valuation of garlic bulbs);
Issues and Decision Memorandum at 22-47 (same). According to the Chinese Producers,
“the two conflicting positions Commerce takes with garlic bulbs and [plastic jars and lids]
cannot be reconciled and demonstrate that its findings [as to the valuation of jars and lids]
... are arbitrary.” See Pls. Comments at 23; id. at 29; but see Remand Determination at 72,
73-74 (noting and responding to Chinese Producers’ claims that Commerce is arbitrary in
its application of product specificity criterion). The Government seeks to explain away
Commerce’s emphasis on product specificity in the valuation of garlic bulbs, and argues that
—in any event — Commerece is entitled “to place more weight upon a particular criterion for
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Similarly, nothing in the Remand Determination responds to the
concerns expressed in Zhengzhou Harmoni I about the air freight
costs reflected in the values derived from the Indian import statistics
on which Commerce relies. See Zhengzhou Harmoni I, 33 CIT at ____,
__,__ ,617F. Supp. 2d at 1321, 1323-24, 1326—27.8* Commerce
now clearly concedes that the Indian import data are distorted by the
inclusion of air freight costs. See Remand Determination at 73 (noting
that the agency “acknowledges the fact that the [import statistics] do
not perfectly represent the inputs of the [Chinese producers] because
the Indian import data . . . include[] products that . . . were shipped
by air”); see also Def. Response at 27, 29.8% Nevertheless, Commerce
made no attempt on remand to ascertain the volume of merchandise
reflected in the Indian import statistics that was imported by air, or
to otherwise demonstrate that the values reflected in the Indian
import statistics are not significantly inflated by the inclusion of air
freight costs.

selecting the surrogate value for one input while using a different method for selecting the
surrogate value for another input.” See Def. Response at 26.

The Government is correct that the antidumping statute “merely requires the use of the
‘best available information’ with respect to the valuation of a given factor of production; it
does not require that a uniform methodology be used in the valuation of all relevant
factors.” See Nation Ford, 166 F.3d at 1378 (rejecting claim that, because Commerce used
Indian domestic prices in its valuation of one factor of production, the agency was required
to use Indian domestic prices for other values in the case). There is therefore no merit to the
suggestion that Commerce’s emphasis on product specificity in the valuation of garlic bulbs
necessarily controls the agency’s valuation of plastic jars and lids. On the other hand, as
discussed in greater detail below, product specificity is clearly a key criterion in determining
the “best available information” for use in valuing factors of production, including the
plastic jars and lids at issue here.
84 As the Final Results noted:
The [Chinese Producers] . . . contend that the air freight charges included in the Indian
import statistics further distort the surrogate values. Citing Final Results of Antidump-
ing Administrative Review: Sulfanilic Acid from the People’s Republic of China, [61 Fed.
Reg. 53,711] (October 15, 1996), the [Chinese Producers] argue that [Commerce] deter-
mined that Indian import statistics reflect a CIF price (cost, insurance, and freight).
Therefore, the [Chinese Producers] argue that the AUV [average unit value] for jars, if
based on the Indian import statistics, [is] distorted by any inclusion of prices that reflect
air freight charges.
Issues and Decision Memorandum at 66.
85 In the Final Results, Commerce appeared to quibble about whether the plastic jars and
lids used by the Chinese producers were imported by air. See, e.g., Issues and Decision
Memorandum at 69 (asserting that Chinese Producers had not “demonstrate[d] that their
own domestic plastic jar and lid suppliers did not import the products into the PRC by air”).
And, even though (in the statement quoted above) Commerce has now clearly conceded that
air freight charges inflate the values derived from the import statistics (see Remand
Determination at 73), the Remand Determination elsewhere seems to try to continue to
hedge. See id. at 50 (stating that “the data obtained through Indian import statistics may
not perfectly represent the inputs used by [the Chinese producers] because the Indian
import data include . . . [jars and lids] shipped by air”) (emphasis added).
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Apparently in an effort to buttress its reliance on the Indian import
statistics, Commerce reopened the administrative record on remand
to include import data from Indonesia, Sri Lanka, the Philippines,
and Morocco for plastic jars. According to the Remand Determination,
the new data “demonstrate[] that the Indian import statistics [for
jars] are non-aberrational, despite the inclusion of air freight, and fall
within the range of prices obtained from other comparable countries.”
See Remand Determination at 50; see also id. at 2—4; Def. Response at
29-30. But this is a non sequitur, and fails to address the fundamen-
tal problems with the Indian import statistics identified in Zheng-
zhou Harmoni I.

As the Chinese Producers observe, “[t]he fact that import data from
other countries may show prices similar to the Indian import data
does not support the accuracy of the Indian import data.” See Pls.
Comments at 28—-29; see also Pls. Reply Comments at 16—17. Instead,
the comparability of the prices reflected in the import data from the
four additional countries and the prices reflected in the Indian import
statistics would appear to indicate that the new import data — like the
Indian import statistics — include many different types of more ex-
pensive plastic products (in addition to basic plastic jars), and also
include products imported by air. See Pls. Comments at 28-29; Pls.
Reply Comments at 16—17. In other words, nothing about the new
data suggests that the Indian import statistics on plastic jars are not
distorted by non-comparable products and air freight charges; nor do
the new data shed any light on the extent of the distortion.

In sum and substance, the Remand Determination’s defense of the
Indian import statistics amounts — in essence — to a series of conclu-
sory assertions (discussed in greater detail below), coupled with Com-
merce’s broad claim that “it is within [the agency’s] discretion to
choose Indian import data . . . over domestic, respondent-submitted
price quotes.” See Remand Determination at 48. To be sure, Com-
merce enjoys broad discretion in valuing factors of production and
ascertaining the “best available information.” See, e.g., Shakeproof,
268 F.3d at 1381. However, it does not follow that the agency’s choice
between Indian import data and domestic price quotes is immune
from judicial review. Commerce’s discretion notwithstanding, “a sur-
rogate value must be as representative of the situation in the [non-
market economy] country as is feasible.” See Nation Ford, 166 F.3d at
1377 (internal quotation marks and citation omitted). The role of the
courts in a case such as this is to ask — and to answer — what the
Court of Appeals has termed “the critical question” — that is, whether
Commerce’s valuation of the factors of production is “based on the best
available information and establishes antidumping margins as accu-
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rately as possible.” See Ningbo, 580 F.3d at 1257 (emphases added)
(internal quotation marks and citation omitted). Thus, contrary to
Commerce’s implication in the Remand Determination, the agency’s
discretion here is by no means unfettered.

In an attempt to support its claim that “it is within [Commerce’s]
discretion to choose Indian import data . . . over domestic, respondent-
submitted price quotes,” the Remand Determination cites two au-
thorities — Synthetic Indigo from the PRC, and Jinan Yipin II. See
Remand Determination at 48-49 (discussing Synthetic Indigo From
the People’s Republic of China: Final Results of Antidumping Duty
Administrative Review, 68 Fed. Reg. 53,711 (Sept. 12, 2003), and
Jinan Yipin Corp. v. United States, 33 CIT __, |, 637 F. Supp. 2d
1183, 1196 (2009) (“Jinan Yipin II”)); see also Def. Response at 17,
21-22, 24 (discussing Synthetic Indigo from the PRC and Jinan Yipin
11, in context of valuation of cardboard cartons). But those authorities
are inapposite.

The Remand Determination’s citation of Synthetic Indigo from the
PRC — which was discussed in the Final Results — brings nothing new
to the analysis in this case. See Issues and Decision Memorandum at
68; id. at 67 n.169. Moreover, the Remand Determination’s discussion
of Synthetic Indigo misrepresents the facts of that case. Specifically,
in the Remand Determination, Commerce states that the price quotes
in Synthetic Indigo “suffered from the same flaws as the price quotes
in this review.” See Remand Determination at 49. However, the price
quotes in Synthetic Indigo were all dated at least seven months after
the end of the period of review — while two of the price quotes at issue
here are fully contemporaneous with the period of review, and the
other two are nearly contemporaneous. See Issues and Decision
Memorandum at 68 (noting that price quotes in Synthetic Indigo
“were dated following the completion of the [period of review]”); id. at
65 (stating that price quotes in Synthetic Indigo “were dated any-
where from seven to ten months after the end of the [period of
review]”); Issues and Decision Memorandum for Final Results of the
Antidumping Duty Administrative Review on Synthetic Indigo from
the People’s Republic of China — June 1, 2001, through May 31, 2002,
68 ITADOC 53,711 (Sept. 12, 2003), at Comment 11 (explaining that
price quotes in that case were “dated from seven to ten months after
the end of the [period of review]”); Pls. Comments at 2627 (discuss-
ing dates of price quotes for jars and lids); Respondents’ Surrogate
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Value Submission (Admin. Record Pub. Doc. 81), Exh. 21 (four do-
mestic price quotes for plastic jars and lids).%®

The Remand Determination’s invocation of Jinan Yipin II is simi-
larly misleading. In the Remand Determination, Commerce suggests
that this case and Jinan Yipin II are close parallels, and intimates
that the price quotes in that case were rejected in favor of Indian
import statistics for the same reasons that Commerce has given in
this case. See Remand Determination at 48—-49. But what Commerce
strategically fails to disclose is that the price quotes in Jinan Yipin I1
— like the price quotes in Synthetic Indigo from the PRC, but unlike
the price quotes at issue here — were from well outside the period of
review. See Jinan Yipin II, 33 CIT at , 637 F. Supp. 2d at 1195
(noting that price quotes in that case “were eight months after the
close of the period of review”) (internal quotation marks and citation
omitted); see also Pls. Comments at 26-27; Respondents’ Surrogate
Value Submission (Admin. Record Pub. Doc. 81), Exh. 21 (four do-
mestic price quotes).®” In other words, without regard to the

86 Inexplicably, the Government states in its brief that, in Synthetic Indigo from the PRC,
“Commerce rejected the price quotes [in that case] because it was unable to determine
whether [the price quotes] were representative of the range of prices . . . during the period
of review.” See Def. Response at 22. The Government argues that “[s]limilarly, in this case,
Commerce rejected the price quotes in part[] because [the Chinese Producers] did not
demonstrate on the record that the price quotes represented a broad market average during
the period of review.” See id.

Either the Government did not read Synthetic Indigo from the PRC, or the Government is
being less than fully candid with the court. The Issues and Decision Memorandum in
Synthetic Indigo makes it clear that Commerce’s foremost concern about the price quotes
there was that the price quotes were “dated from seven to ten months after the end of the
[period of review]” — a key fact that the Government failed to note in its brief here. See
Issues and Decision Memorandum for Synthetic Indigo from the PRC, 68 ITADOC 53,711
(Sept. 12, 2003), at Comment 11. Thus, contrary to the Government’s claims, this case is
readily distinguished from Synthetic Indigo from the PRC.

87 While the decision may be somewhat (as the Government puts it) “instructive,” the
significance of Jinan Yipin II for this case is limited for other reasons as well, in addition
to those outlined above. See Def. Response at 24-25. As the Chinese Producers emphasize,
for example, “[e]ach proceeding has its own record,” and Commerce’s determination in this
case must be judged solely on the record compiled here. See Pls. Comments at 29; see also
id. at 23. In addition, the Chinese Producers further note that “the import data and the
trade intelligence data from Jinan Yipin II corresponds to a different time period and,
therefore, is based upon entirely different entries. Consequently, the degree to which the
trade intelligence data demonstrates that the import data does not consist of the type of
cartons [and jars] used by [the] garlic producers for each case is entirely unrelated. For
example, unlike this case, the trade intelligence data in JJinan Yipin II overlapped but did
not correspond with the [period of review] exactly.” See Pls. Comments at 23—24.

Finally, the Government contends that the “most serious flaw” shared by the domestic price
quotes in this case and the price quotes in Jinan Yipin II is “the lack of publicly available
information on the record demonstrating reliability.” See Def. Response at 25. As discussed
above, however, Commerce’s definition of “publicly available” is a rather fluid one; and,
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numerous other facts distinguishing the three cases from one an-
other, theprice quotes in Synthetic Indigo from the PRC and Jinan
Yipin II differ from the four price quotes at issue here in at least one
respect — two of the price quotes in this case are fully contemporane-
ous with the period of review and the other two quotes are nearly
contemporaneous, while the price quotes in the two cases that Com-
merce cites clearly were not.

In an effort to defend the agency’s reliance on the Indian import
statistics, Commerce and the Government seek to cast the case at bar
as a case where the agency is confronted with a choice between two
imperfect sets of data. See, e.g., Remand Determination at 48-49
(arguing that “it is within [Commerce’s] discretion to choose between
two imperfect data sources”).®® But that is not an accurate portrayal
of the current state of the administrative record here.

Commerce candidly admits that the Indian import statistics are
“imperfect” — that is, that the import statistics reflect inflated values
as a surrogate for the input in question here — both because the
import statistics include “specialty jars” and a very wide array of
other plastic products that do not remotely resemble the basic plastic
jars used by the Chinese garlic producers in this case (such that the
import statistics are not “product specific’) and because, although
garlic producers use domestic jars and lids, the import statistics
include air freight charges for jars and lids imported by air. See
Remand Determination at 73.3° On the other hand, based on the
record as it currently stands, the domestic price quotes are “imper-
fect” only in the sense that it has not been established to Commerce’s
satisfaction that the price quotes were not manipulated and that the
price quotes accurately reflect prices throughout the period of review.
In other words, in contrast to the Indian import statistics (which are

moreover, there is no indication in JJinan Yipin that any of the price quotes in that case were
taken from price lists, as were some of the price quotes in this case. (Certainly, if any of the
price quotes in Jinan Yipin were taken from price lists, no party made anything of that
fact.) See section II1.D.4.a, supra (highlighting agency’s fluid definition of “publicly avail-
able” information, and noting that some of the price quotes at issue here were taken from
price lists); Jinan Yipin I, 31 CIT at 1934-38, 526 F. Supp. 2d at 1376-79 (discussing price
quotes for cardboard cartons, with no reference to a price list); Jinan Yipin II, 33 CIT at
___,637F. Supp. 2d at 1194-96 (same).

88 See also Def. Response at 24-25 (analogizing instant case to Jinan Yipin II, and asserting
that Commerce has discretion to choose between “two imperfect data sets,” in context of
valuation of cardboard cartons) (internal quotation marks and citation omitted).

89 As discussed above, the Remand Determination “acknowledges the fact that the [import
statistics] do not perfectly represent the inputs of the [Chinese producers] because the
Indian import data [1] include a broad range of products that are different from the plastic
jars used to pack garlic and [2] include[] products that, unlike those the [Chinese producers]
used, were shipped by air.” See Remand Determination at 73.
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admittedly “imperfect”), there is no affirmative record evidence that
the domestic price quotes are in any way “imperfect.”

Simply stated, Commerce here has chosen admittedly distorted
data over data that the agency speculates may be potentially dis-
torted. Or, to state it a little differently, Commerce here has chosen
admittedly distorted Indian import statistics over potentially “perfect”
price quotes. And Commerce apparently has done so without conduct-
ing any analysis (not even a qualitative analysis, much less a quan-
titative one) to determine the extent of the actual distortion of the
import statistics, for comparison to the extent to which (according to
Commerce) the domestic price quotes might potentially be dis-
torted.?® As such, Commerce’s choice of the Indian import statistics
over the domestic price quotes is not rational and lacks any basis in
the record.

Other than Commerce’s claim that the choice between import sta-
tistics and domestic price quotes is a matter of agency discretion, all
that remains of the Remand Determination’s defense of its decision to
rely on the Indian import statistics in this case is a series of unsup-
ported, conclusory assertions about the shortcomings of the domestic
price quotes, and the relative merits of the two sets of data. The
Remand Determination states, for example, that Commerce “consid-
ers the problems inherent with price quotes, and the specific deficien-
cies of the price quotes submitted for this review, to be far more
problematic” than the Indian import data. See Remand Determina-
tion at 50 (emphasis added); see also Def. Response at 27, 30 (same).
To the same effect, elsewhere in the Remand Determination Com-
merce states that, “[a]s long as there are other potential data sources
on the record that, overall, better meet [Commerce’s | criteria . . . ,
[Commerce] is obliged to use the better data source over price quotes
as a surrogate value.” See id. at 49 (emphases added). The two
statements, on their face, purport to be comparisons of the relative
merits of the domestic price quotes versus the Indian import statis-
tics. However, as discussed above, the record is devoid of any true
comparative analysis of the two sets of data. Indeed, a line-by-line
review of both the Remand Determination and the Final Results
reveals that there is no basis whatsoever in the record for Commerce’s
statements.

90 Analyzing Commerce’s criticisms of the Infodrive India data that the Chinese Producers
relied on to illustrate the Indian import statistics’ lack of product specificity, Zhengzhou
Harmoni I observed that Commerce’s criticisms in the Final Results “amount]] to little
more than a claim that Commerce cannot accurately ascertain from the existing record the
full extent of the distortion” in the import statistics. Zhengzhou Harmoni I, 33 CIT at ____,
617 F. Supp. 2d at 1325.
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The Remand Determination similarly reiterates the Final Results’
determination that the Indian import statistics “are the best avail-
able information with which to value . . . plastic jars and lids in this
proceeding.” See Remand Determination at 74 (emphasis added); see
also id. at 50 (stating that Commerce “continues to find the import
statistics to be the best available information”) (emphasis added).
But, again, such statements are inherently relative assessments —
conclusions that reflect a comparative analysis of the domestic price
quotes and the Indian import statistics. As outlined above, however,
Commerce has failed to conduct any true comparative assessment of
the two sets of data. As such, Commerce’s determination that the
Indian import statistics constitute the “best available information”
remains unexplained, and finds no support in the existing adminis-
trative record.’!

Finally, as outlined above, Commerce’s assertion that the situation
here involves a choice between two “imperfect” sets of data does not
fairly depict the administrative record as it currently stands; and it is
more accurate at present to describe the two competing sources of
information as admittedly distorted Indian import statistics versus
potentially accurate domestic price quotes. But even if the record
established conclusively that the price quotes were “imperfect,” Com-
merce’s Remand Determination nevertheless still could not be sus-
tained.

Commerce is not permitted to select a surrogate value by default. In
other words, the agency cannot justify its selection of one data source
(i.e., the Indian import statistics) merely by pointing to asserted
problems with the other data source (i.e., the domestic price quotes).
“Commerce’s analysis must do more than simply identify flaws in the
data sets it rejects.” Guangdong Chems. Imp. & Exp. Corp. v. United
States, 30 CIT 1412, 1417, 460 F. Supp. 2d 1365, 1369 (2006). “Even
where a party opposing Commerce’s position has submitted informa-
tion that ultimately proves inadequate, Commerce is not relieved of
the requirement that it support its antidumping duty calculation
with substantial evidence.” Hebei Metals & Minerals Imp. & Exp.

91 The Remand Determination’s discussion of the valuation of plastic jars and lids is replete
with unsupported conclusory assertions. As yet another example, the Remand Determina-
tion states that “the product specificity of the price quotes does not overcome the problems
with this data source [i.e., the price quotes].” See Remand Determination at 73. The
Government’s brief is full of similar unsupported and conclusory statements. For example,
the Government asserts that “the four price quotes on the record of this proceeding]]
presented far more serious problems with respect to . . . reliability than the less product-
specific [Indian import statistics].” See Def. Response at 30 (emphasis added). But nowhere
does the Government explain how Commerce could possibly conclude on the existing record
that admittedly distorted data (i.e., the import statistics) are more reliable than the
alternative data (i.e., the domestic price quotes), which are (at worst) potentially distorted.
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Corp. v. United States, 28 CIT 1185, 1193 & n.3 (2004) (“Hebei Metals
D) (citing 19 U.S.C. § 1516a(b)(1)(B)).*

Thus, contrary to the implications of Commerce and the Govern-
ment, the agency is not free to simply choose at will between imper-
fect sets of data. See Remand Determination at 48-49; see also Def.
Response at 24, 27-28.°% Even in situations where all potential
sources of data on the record have flaws (a not uncommon occur-
rence), the law requires Commerce to make a reasoned decision as to
the source on which it chooses to rely, and to both adequately explain
its rationale and support its decision by reference to substantial
evidence in the record.®*

6. Additional Issues

As explained above in the introduction to section III, Policy Bulletin
04.1 outlines certain criteria that Commerce considers in determin-
ing the “best available information” to use in determining surrogate
values. See, e.g., Remand Determination at 42, 47; section III, supra.
Specifically, Policy Bulletin 04.1 reflects Commerce’s preference for
the use of “investigation or review period-wide price averages [‘rep-
resentativeness’], prices specific to the input in question [‘product
specificity’], prices that are net of taxes and import duties, prices that
are contemporaneous with the period of investigation or review [‘con-
temporaneity’], and publicly available data.” See Policy Bulletin 04.1.
There are, however, several flaws in the way that Commerce and the

92 See also Hebei Metals II, 29 CIT at 295 n.3, 366 F. Supp. 2d at 1270 n.3 (same); Taian
Ziyang I, 33 CIT at ____, 637 F. Supp. 2d at 1154-55 (explaining that, “as the case law
amply demonstrates, the mere fact that domestic data provided by a respondent are less
than perfect does not necessarily warrant their rejection (in whole or in part). Nor do flaws
in such data automatically justify resort to import statistics which are plagued by other
infirmities which are equally, if not more, serious”) (emphasis omitted); Zhengzhou Har-
moni I, 33 CIT at ____ n.53, 617 F. Supp. 2d at 1323 n.53 (same).

93 Moreover, “Commerce has certain core investigatory duties, which cannot be avoided.”
See Hebei Metals I1, 29 CIT at 295, 366 F. Supp. 2d at 1270. Thus, if the record in a case is
such that none of the data sources on record is sufficient to permit Commerce to reasonably
rely on it, Commerce is not permitted to choose “the lesser of the evils.” The statute “does
not permit Commerce to choose between two unreasonable choices, i.e., two surrogate . . .
values that have an unexplained relation” to the input that the agency is valuing. See id.
(emphasis added). Instead, in such a situation, Commerce is required to further develop the
record — by, for example, supplementing the record with data from another source, if
necessary.

94 See also, e.g., Jinan Yipin II, 33 CIT at , 637 F. Supp. 2d at 1196 (explaining that “it
is for Commerce to decide between two imperfect data sets, provided that decision is
supported by valid findings and adequate reasoning”) (emphasis added); Allied Pacific I, 30
CIT at 757, 435 F. Supp. 2d at 1313-14 (stating that Commerce is required to “conduct a fair
comparison of the data sets on the record” to select surrogate value data that yield most
accurate dumping margin).
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Government have applied the criteria set forth in Policy 04.1 in
determining a surrogate value for plastic jars and lids in this case.

For example, the Government argues that Commerce reasonably
determined that the Indian import statistics are the “best available
information” for use in valuing plastic jars and lids because the
import statistics “met more of Commerce’s . . . surrogate value selec-
tion criteria.” See Def. Response at 27-28, 30. The Government thus
seems to suggest that the Indian import statistics constitute the “best
available information” because — according to Commerce — the import
statistics are “publicly available, contemporaneous with the [period of
review], representative of a range of prices throughout the [period of
review], and sufficiently specific to the product” (and therefore, ac-
cording to Commerce, satisfy four criteria), while the domestic price
quotes (although more “product specific” than the import statistics)
are — according to Commerce — “not publicly available,” “not [fully]
contemporaneous,”® and “not representative of prices throughout the
[period of review]” (and thus, according to Commerce, satisfy only one
criterion). See Remand Determination at 47, 50. Contrary to the
Government’s implication, however, determining the “best available
information” is not a straightforward exercise in basic arithmetic.
The analysis is considerably more nuanced than simply tallying up
the number of criteria satisfied by each potential data source, and
then declaring the data source with the higher number the “best
available information.”

An even more serious flaw seems to pervade the Remand Determi-
nation, as well as the Final Results. Just as the Government errs to
the extent that it suggests that the “best available information” in a
case is necessarily the data source that satisfies the most criteria, it
appears that Commerce errs in according equal weight to each of the
criteria — or, at least, in giving far too little weight to “product
specificity.” All of the criteria outlined in Policy Bulletin 04.1 may be
important. But they are not equally important. As a matter of pure
logic, first among them must be “product specificity” (or, in the par-
lance of the Policy Bulletin, “prices specific to the input in question”).

To illustrate the point with an extreme example, Commerce here
could not reasonably base its surrogate value for basic plastic jars on

95 As explained above, Commerce’s statement in the Remand Determination that the price
quotes are “not contemporaneous” is clearly erroneous. See Remand Determination at 47.
Two of the four price quotes are in fact contemporaneous with the period of review, while the
other two are virtually contemporaneous. See Pls. Comments at 26-27; Respondents’
Surrogate Value Submission (Admin. Record Pub. Doc. 81), Exh. 21 (including two domestic
price quotes from Sunrise Containers Ltd., dated October 8, 2001; and two domestic price
quotes dated November 6, 2004, and November 22, 2004, respectively); see also Remand
Determination at 48 (stating that one price quote falls within period of review).
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Indian import statistics for umbrellas (for instance),”® even if those
import statistics — in the words of Policy Bulletin 04.1 — unquestion-
ably reflected “review period-wide price averages” and were indisput-
ably “publicly available data” that were fully “contemporaneous with
the period of . . . review” and “net of taxes and import duties.”
Commerce could not do so because, even if the Indian import statis-
tics for umbrellas were perfect in every other way, the import statis-
tics would not be sufficiently “product specific.” On the other hand,
Commerce in the past has, on occasion, relied on data that were, for
example, not “contemporaneous with the period of . . . review,” or that
did not satisfy some other criterion set forth in Policy Bulletin 04.1.
See, e.g., Sichuan Changhong Elec. Co. v. United States, 30 CIT 1481,
1503-04, 460 F. Supp. 2d 1338, 1358-59 (2006) (sustaining Com-
merce’s selection of non-contemporaneous data, in lieu of contempo-
raneous data from another source, where non-contemporaneous data
were more accurate than contemporaneous data).

In sum, “product specificity” logically must be the foremost consid-
eration in determining “best available information.” If a set of data is
not sufficiently “product specific,” it is of no relevance whether or not
the data satisfy the other criteria set forth in Policy Bulletin 04.1. See,
e.g., Hebei Metals II, 29 CIT at 300, 366 F. Supp. 2d at 1273-74
(explaining that, where agency failed to demonstrate Indian import
statistics were sufficiently “product specific,” it was irrelevant
whether statistics satisfied other criteria, such as “contemporane-
ity”).

As noted above, the Remand Determination asserts that the Indian
import statistics here are “sufficiently specific to the product” — that
is, “sufficiently product-specific” to the basic plastic jars and lids used
by the Chinese producers. See Remand Determination at 50; see also
Issues and Decision Memorandum at 68 (same); Def. Response at 27,
30. However, neither the Remand Determination nor the Final Re-
sults offers any explanation for that conclusory assertion. See Pls.
Comments at 28. Nor is the assertion supported by the administra-
tive record as it presently exists.

Another significant underlying issue in this case is the parties’
respective burdens of proof. The Government argues that the Chinese
Producers bear the burden of providing “record evidence establishing
that the price quotes satisfy Commerce’s selection criteria for surro-
gate values.” See Def. Response at 28—-29; see also id. at 17-18 (citing
NTN Bearing Corp. v. United States, 997 F.2d 1453, 1458 (Fed. Cir.
1993)). It is true that, as a general principle, “[t]he burden of creating
an adequate record lies with respondents and not with Commerce.”

96 Indian HTS heading 6601 covers “umbrellas” and similar merchandise.
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See, e.g., Longkou Haimeng Mach. Co. v. United States, 33 CIT ___,
__, 617 F. Supp. 2d 1363, 1372 (2009). However, what Commerce
and the Government do not acknowledge is that the general principle
that the respondent bears the burden of proof is somewhat in tension
with (and must be interpreted so as to be consistent with) the obli-
gations imposed on Commerce by the antidumping statute.

The general principle that the respondent bears the burden of proof
in no way relieves Commerce of the requirements that it value factors
of production based on the “best available information” and that it
establish antidumping margins “as accurately as possible.” See
Ningbo, 580 F.3d at 1257 (internal quotation marks and citation
omitted). Further, while Commerce may not be obligated to help a
respondent obtain information to support the surrogate value that
the respondent advocates, “Commerce [is] required to obtain ad-
equate evidence for the value it select[s].” See Hebei Metals I1, 29 CIT
at 296, 366 F. Supp. 2d at 1271. And Commerce cannot select a
surrogate value by default. See, e.g., Guangdong Chems., 30 CIT at
1417, 460 F. Supp. 2d at 1369; Hebei Metals I, 28 CIT at 1193 & n.3.

In sum, a respondent is not absolved of the responsibility to make
the case for the set of data that it favors. Thus, the Chinese Producers
here cannot wash their hands of all responsibility to adduce evidence
showing that the domestic price quotes are not the product of ma-
nipulation and that they accurately reflect prices throughout the
period of review. But, at the same time, Commerce’s “core investiga-
tory duties” require the agency to demonstrate affirmatively that
each surrogate value that it selects satisfies the agency’s statutory
obligations to value factors of production based on the “best available
information” and to establish antidumping margins “as accurately as
possible,” by providing a reasoned explanation for the agency’s deter-
mination, anchored by substantial evidence in the administrative
record. See Hebei Metals II, 29 CIT at 295-96, 366 F. Supp. 2d at
1270.

Here, it is not at all clear how Commerce can establish that the
Indian import statistics are the “best available information” if there
are serious unanswered questions about the extent to which the
import statistics are distorted by the inclusion of “specialty jars” and
a wide range of other plastic products that are not comparable to the
basic plastic jars and lids at issue, and about the extent to which the
import statistics are distorted by the inclusion of charges for air
freight. Similarly, depending on the extent of the distortion reflected
in the Indian import statistics, Commerce may or may not be able to
establish that the Indian import statistics are the “best available
information” without determining whether, in fact, the domestic price
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quotes were the product of manipulation and the extent to which the

price quotes accurately reflect prices throughout the period of re-
.97

view.

7. Conclusion

As detailed above, and as discussed at greater length in Zhengzhou
Harmoni I, Commerce has failed to adequately explain the agency’s
determination that the Indian import statistics constitute the “best
available information” for use in calculating the surrogate value of
basic plastic jars and lids, in light of the admitted infirmities in the
import statistics. Nor has Commerce adequately explained why the
Indian import statistics are preferable to the domestic price quotes,
the other source of information on the existing record. See generally
State Farm, 463 U.S. at 43 (explaining that agency is required to
“examine the relevant data and articulate a satisfactory explanation
for its action including a ‘rational connection between the facts found
and the choice made”) (citation omitted); see also Timken, 421 F.3d at
1355 (stating that agency “must explain its action with sufficient
clarity to permit ‘effective judicial review’) (citation omitted); Zheng-
zhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at 1321 (concluding
that “Commerce failed to adequately explain . . . its determination

97 Just as Commerce and the Government have failed to confront the agency’s obligation “to
obtain adequate evidence for the value [the agency] select[s],” so too the Chinese Producers
have failed to respond directly to the Government’s argument on burden of proof. See Hebei
Metals II, 29 CIT at 296, 366 F. Supp. 2d at 1271; Def. Response at 28-29 (criticizing
Chinese Producers for failure to provide “record evidence establishing that the price quotes
satisfy Commerce’s selection criteria for surrogate values”); see generally id. at 17-18
(discussing burden of proof). Nothing in Zhengzhou Harmoni I (and, for that matter,
nothing herein) should be read as relieving the Chinese Producers of their burden of proof.

Optimally, the record as supplemented by the parties on remand will allow all issues to be
resolved on the merits and based on affirmative evidence (rather than sorting out the issues
of assumptions and burdens of proof). However, if that is not possible, the Chinese Produc-
ers, as well as Commerce and the Government, will have to address the state of the record
as it then exists, including any potential issues such as the legitimacy of assumptions, and
the parties’ respective burdens of proof.

If Commerce could establish on remand that the inclusion of the more expensive products
and the air freight charges have no significant distortive effect on the Indian import
statistics, it might be possible to sustain the agency’s determination that the import
statistics constitute the “best available information” even without evidence on the potential
for manipulation of the price quotes and the extent to which the price quotes accurately
reflect prices throughout the period of review. Based on the breadth of the Indian HTS
subheading and the existing record evidence on the Indian import statistics, that prospect
seems unlikely at this time. It is nevertheless worth underscoring that, on remand, both
Commerce and the Chinese Producers have incentives to develop the record on the domestic
price quotes, as well as on the import statistics. Any party that ignores its burden of proof
does so at its peril.
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that the Indian import statistics were the best available informa-
tion”). The Remand Determination has done nothing to remedy the
flaws in the Final Results outlined in Zhengzhou Harmoni I. Simi-
larly, as detailed above and as discussed at greater length in Zheng-
zhou Harmoni I, Commerce’s determination that the Indian import
statistics constitute the “best available information” (as compared to
the domestic price quotes) is not supported by substantial evidence in
the administrative record. See Zhengzhou Harmoni I, 33 CIT at ___,
617 F. Supp. 2d at 1327 (concluding that Commerce failed to “support
its selection of the Indian import statistics by reference to substantial
evidence in the record”). Thus, as to this issue, Commerce’s Remand
Determination cannot be sustained.

Because the Remand Determination’s treatment of the valuation of
plastic jars and lids simply recycles the arguments that Commerce
made in its Final Results, the Chinese Producers urge “that this issue
. . . be remanded . . . to Commerce with instructions to use the
domestic price quotes” for the valuation of plastic jars and lids. See
Pls. Comments at 30; see also Pls. Reply Comments at 17. Instead, the
issue is remanded for further consideration not inconsistent with the
analysis herein and in Zhengzhou Harmoni I. Commerce is fore-
warned, however, that — having squandered this remand — it is un-
likely to get another bite at the apple on this issue.

On remand, Commerce shall reopen the record to evidence concern-
ing the domestic price quotes and the Indian import statistics (as well
as alternative sets of data, if any, that may be appropriate). Com-
merce shall accept further evidence from the parties, in addition to
any information that the agency wishes to place on the record; and
Commerce shall allow the parties sufficient time to submit further
evidence, to respond to any information that the agency may place on
the record, and to provide comments on the agency’s draft results of
the remand.

E. Valuation of Cardboard Cartons

In Zhengzhou Harmoni I, the Chinese Producers prevailed on their
challenge to the Final Results’ surrogate valuation of the cardboard
cartons used to pack and ship garlic, on grounds that parallel in
certain key respects the rationale on which the Chinese Producers
prevailed on plastic jars and lids (discussed above). See generally
Zhengzhou Harmoni I, 33 CIT at , ___, 617 F. Supp. 2d at
1312-21, 1334 (discussing surrogate valuation of cardboard packing
cartons in Final Results); see also sections II11.D.1, II1.D.2, & II1.D.3,
supra (summarizing treatment of plastic jars and lids in the Final
Results and in Zhengzhou Harmoni I).
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Zhengzhou Harmoni I explained that the Final Results valued
cardboard packing cartons using a surrogate value derived from WTA
import statistics submitted by the Domestic Producers for Indian
HTS subheading 4819.1010 (covering “[bJoxes of corrugated paper
and paperboard”). See Zhengzhou Harmoni I, 33 CIT at ____, 617 F.
Supp. 2d at 1312-183; see generally Issues and Decision Memorandum
at 62—65; Factors Valuations for the Preliminary Results of the Ad-
ministrative Review and New Shipper Reviews (Admin. Record Pub.
Doc. 400) at 11-12, Exh. 6. Much like the Final Results on plastic jars
and lids, the Final Results on cardboard packing cartons found the
Indian import statistics preferable to domestic price quotes submitted
by the Chinese Producers, which were obtained from four different
Indian vendors in four different cities and are for basic cardboard
packing cartons like those actually used by the Chinese producers
here. See Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1312-13; see generally Issues and Decision Memorandum at 62—65;
Respondents’ Surrogate Value Submission (Admin. Record Pub. Doc.
81), Exh. 17 (domestic price quotes for cardboard cartons).

The Final Results rejected the domestic price quotes based on
Commerce’s conclusion that the price quotes do not constitute “pub-
licly available information.” See Issues and Decision Memorandum at
64; see also Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1313-15. The Final Results explained that Commerce’s preference for
the use of publicly available information is intended “to lessen the
possibility of manipulation of . . . values based on documents pre-
pared specifically for use in trade remedy cases.” See Issues and
Decision Memorandum at 64 (emphasis added); see also Zhengzhou
Harmoni I, 33 CIT at ____, 617 F. Supp. 2d at 1313.

Zhengzhou Harmoni I pointed out, however, that — as with the
administrative record on plastic jars and lids — the administrative
record on cardboard packing cartons here is devoid of any evidence of
distortion or manipulation, or of any affiliation or collusion tainting
the price quotes at issue here. See Zhengzhou Harmoni I, 33 CIT at
__, 617 F. Supp. 2d at 1313-14. Thus, in the Final Results, Com-
merce (in effect) presumed distortion and affiliation, based on nothing
more than surmise and speculation. See id., 33 CIT at ____, 617 F.
Supp. 2d at 1314-15. Moreover, most of the concerns that the Final
Results raised vis-a-vis the price quotes in this case are inherent in
price quotes in general, as well as other types of non-publicly avail-
able information. Yet, as Zhengzhou Harmoni I observed, Commerce
does not reject such information across the board. To the contrary,
Commerce has relied on non-publicly available information — includ-
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ing price quotes — in numerous other cases in the past. See id., 33 CIT
at __ , 617 F. Supp. 2d at 1315.

Zhengzhou Harmoni I weighed Commerce’s concerns about public
availability and the inherent potential for manipulation of price
quotes (discussed above) against the Chinese Producers’ evidence of
distortion in the Indian import statistics used in the Final Results.
See generally Zhengzhou Harmoni I, 33 CIT at ____, 617 F. Supp. 2d
at 1315-21. Zhengzhou Harmoni I concluded that the Final Results
failed to adequately analyze the relative merits of the domestic price
quotes and the seemingly much more seriously flawed Indian import
statistics on which Commerce relied. Seeid., 33 CITat___ ,_ 617
F. Supp. 2d at 1312, 1321.

Specifically, Zhengzhou Harmoni I noted that, besides failing to
acknowledge Commerce’s well-established general preference for do-
mestic data over import statistics, the Final Results on cardboard
packing cartons (much like the Final Results on plastic jars and lids)
similarly failed to adequately address the fact that the Indian import
statistics for cardboard cartons not only are not “product specific,”
but, moreover, capture products that are imported by air. See gener-
ally Zhengzhou Harmoni I, 33 CIT at ___ , 617 F. Supp. 2d at
1315-21; see also Issues and Decision Memorandum at 62—65. As
such, Zhengzhou Harmoni I explained, the Indian import statistics
are distorted by air freight charges, as well as by “gift, specialty, and
other non-packing boxes,” as demonstrated by trade intelligence data
from Eximkey.com that the Chinese Producers submitted for Com-
merce’s consideration. See Zhengzhou Harmoni I, 33 CIT at ____, 617
F. Supp. 2d at 1317; Issues and Decision Memorandum at 62—-65.%%

Zhengzhou Harmoni I concluded that the Final Results both failed
to adequately explain how the admittedly non-representative Indian
import statistics constituted the “best available information,” par-
ticularly in light of the availability of product-specific, domestic In-
dian price quotes for cardboard packing cartons comparable to those
used by the Chinese producers in this case, and, in addition, failed to
“support [Commerce’s] selection of the Indian import statistics by
reference to substantial evidence in the record.” See Zhengzhou Har-
moni I, 33 CIT at ____, 617 F. Supp. 2d at 1321; see also id., 33 CIT
at ___, 617 F. Supp. 2d at 1312. The valuation of cardboard packing
cartons was therefore remanded to the agency for further consider-

98 Much like Infodrive India, Eximkey.com is a source of trade intelligence data. See
Zhengzhou Harmoni I, 33 CIT at ____ n.38, 617 F. Supp. 2d at 1312 n.38. Eximkey.com
compiles customs data from select Indian ports for both imports and exports. See European
Commission Joint Research Centre Institute for the Protection and Security of the Citizen,
JRC Scientific and Technical Reports: Catalogue of WEB Data Services on Global Trade
(2010) at 27-29.
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ation. See id., 33 CIT at , , , 617 F. Supp. 2d at 1312,
1321, 1334.

Regrettably, however, the Remand Determination is wholly unre-
sponsive to Zhengzhou Harmoni I. Much like the Remand Determi-
nation’s treatment of plastic jars and lids (discussed above), the Re-
mand Determination’s treatment of cardboard packing cartons does
virtually nothing to advance the ball. See generally Remand Deter-
mination at 41-46, 68-71; Pls. Comments at 19-26; Pls. Reply Com-
ments at 12-16; see also sections II1.D.4, I11.D.5, & III.D.6, supra
(analyzing Remand Determination on plastic jars and lids); Taian
Ziyang 1I, 35 CIT at , 2011 WL 3024720 * 13-29 (analyzing
remand determination on cardboard cartons in administrative review
immediately preceding review at issue here).

On remand, Commerce reiterated its determination that the Indian
import statistics are the “best available information” for use in valu-
ing the Chinese Producers’ cardboard packing cartons. See Remand
Determination at 46, 71. However, as the Chinese Producers correctly
observe, the Remand Determination on cardboard packing cartons
“largely ignore[s] the Court’s criticisms of the Indian import statis-
tic[s]” in Zhengzhou Harmoni I and instead “continuel[s] to rely upon
the same reasoning and arguments . . . previously found to be unsat-
isfactory.” See Pls. Comments at 19; see also id. at 21, 25-26 (same);
Pls. Reply Comments at 12—-13 (same). Indeed, rather than confront-
ing the issues raised in Zhengzhou Harmoni I, the Remand Determi-
nation raises — for the first time — two new grounds for rejecting the
domestic price quotes that Commerce did not raise in the Final
Results.

In particular, the Remand Determination adds little or nothing to
the record on the issue of Commerce’s concerns about the “public
availability” of the domestic price quotes and the potential for “ma-
nipulation” — the sole basis cited in the Final Results for Commerce’s
decision to reject the price quotes in favor of the Indian import
statistics. Compare Remand Determination at 42—-43, 46, 70 (discuss-
ing “public availability” and potential for manipulation) with Issues
and Decision Memorandum at 64 (same); see also Def. Response at 19
(same). On the other hand, the Remand Determination adds “con-
temporaneity” and “representativeness” to Commerce’s list of
grounds for rejecting the price quotes. See Remand Determination at
42 (noting lack of “contemporaneity” of price quotes); id. at 42-44,
70-71 (addressing “representativeness” of price quotes).”®

99 Notably, neither the Chinese Producers nor the Domestic Producers raised any objection
to the fact that Commerce raised the contemporaneity and representativeness of the
domestic price quotes for the first time in the course of the remand proceeding.
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There is no need to here restate in full the critique of the Remand
Determination’s treatment of the “public availability” of plastic jars
and lids that is set forth above, which applies to the Remand Deter-
mination’s treatment of cardboard packing cartons with equal force.
See generally section II1.D.4.a, supra (discussing potential for ma-
nipulation and “public availability” of domestic price quotes for jars
and lids); see also Taian Ziyang II, 35 CIT at , 2011 WL 3024720
* 17-19 (analyzing potential for manipulation and “public availabil-
ity” of domestic price quotes for cardboard cartons, in context of
administrative review immediately preceding review at issue
here).1%° It is enough, first, to reiterate that no party has even alleged
(much less offered any proof) that the domestic price quotes are the
product of manipulation or collusion, or that they are inaccurate in
any way, and, second, to note that, notwithstanding the detailed
analysis in Zhengzhou Harmoni I, the Remand Determination indi-
cates that Commerce took no action on remand to seek information to
clarify the accuracy of the domestic price quotes, in order to address
the agency’s concerns about potential “manipulation” — the stated
basis for the agency’s preference for “publicly available” data. See Pls.
Comments at 19-20, 25; Remand Determination at 46 (discussing
public availability and referring to “the potential for manipulation
inherent in accepting . . . price quotes”); id. at 42-43 (same; referring
to “the possibility of manipulation,” and asserting that “price quotes
are easily manipulated”); id. at 70 (same; referring to the “potential
for manipulation”).!°!

100 Similarly, the critique of the Remand Determination’s treatment of the “contemporane-
ity” and “representativeness” of plastic jars and lids that is set forth above also applies with
equal force to the Remand Determination’s treatment of cardboard packing cartons. See
generally section I11.D.4.b, supra (discussing accuracy of domestic price quotes for jars and
lids, and Commerce’s claims of volatility in prices of jars and lids).

101 1¢ is, of course, the Domestic Producers that have the incentive to come forward to
affirmatively challenge the domestic price quotes if they are not accurate. Presumably, if
the price quotes submitted by the Chinese Producers did not fairly reflect the price of
cardboard packing cartons throughout the period of review, the Domestic Producers would
be the first to say so.

Significantly, however, although the Domestic Producers placed the Indian import statistics
on the record of this proceeding, they have not sought to present any evidence suggesting
that the domestic price quotes on the record were manipulated in any way. Nor have the
Domestic Producers otherwise sought to present any evidence challenging the accuracy of
the four domestic price quotes. They have never even claimed that the domestic price quotes
do not accurately reflect the actual, correct price of cardboard cartons throughout the period
of review.

In their comments on the remand results, the Domestic Producers raise no criticisms
specific to the four domestic price quotes at issue here. Instead, the Domestic Producers
make the generic argument that “Commerce’s long-standing practice reflects its preference
not to use price quotes, due to the narrow scope of such information relative to [other]
sources such as import statistics or broad pricing data and due to the potential for
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Similarly, although Commerce raised the “contemporaneity” of the
four domestic price quotes for the first time in the course of the
remand, the Remand Determination observes simply that the price
quotes — which predate the period of review by roughly four and
one-half months!%? — are “not contemporaneous,” and does not elabo-
rate further. See Remand Determination at 42, 43-44; see also Re-
spondents’ Surrogate Value Submission (Admin. Record Pub. Doc.
81), Exh. 17 (domestic price quotes for cardboard cartons); Def. Re-
sponse at 18.1°% Moreover, as discussed above (and as the Remand
Determination itself elsewhere concedes), contemporaneity is not as
critical as Commerce intimates. See, e.g., Remand Determination at
14 (explaining that Commerce “does not automatically disregard sur-
rogate value data which are the most specific to the input in question
solely on the basis that they are post- [period of review | data”)
(emphasis added); Zhengzhou Harmoni I, 33 CIT at n.53, 617 F.
Supp. 2d at 1323 n.53 (discussing contemporaneity of price quotes for
jars and lids); Taian Ziyang I1,35 CIT at __, , 2011 WL 3024720
* 30, 37 (same, in context of administrative review immediately
preceding review at issue here); see also, e.g., Sichuan Changhong

manipulation by the party submitting the quote(s).” See Def.-Ints. Reply Comments at 2-3.
It is similarly telling that the Domestic Producers did not brief this issue in the prior stage
of this action. Nor did the Domestic Producers file comments on the valuation of cardboard
cartons in the course of the remand proceeding. See Remand Determination at 2-5 (sum-
marizing parties’ participation in course of remand proceeding). The Domestic Producers’
participation on this issue was also limited in the underlying administrative review. See
Issues and Decision Memorandum at 63 (noting that Domestic Producers filed no comments
on issue of cardboard cartons).

Finally, the very nature of the four domestic price quotes at issue here should serve to
assuage, at least to some degree, Commerce’s concerns about “manipulation.” If one were
inclined to forge or manipulate price data, presumably one would produce data that were
more clearly decisive —in other words, one would generate a greater number of price quotes,
all of which would fall within the period of review and span the full duration of that period.
Viewed through this lens, the problems that Commerce sees in these price quotes are
actually indicia of authenticity.

102 A1l four price quotes are dated either June 19, 2003 or June 20, 2003. See Remand
Determination at 43-44; Respondents’ Surrogate Value Submission (Admin. Record Pub.
Doc. 81), Exh. 17 (domestic price quotes for cardboard cartons).

103 The Final Results were silent on the “representativeness” of the four domestic price
quotes for cardboard packing cartons. See Issues and Decision Memorandum at 62—65. But,
incredibly, the Final Results actually stated that “the four price quotes . . . are contempo-
raneous.” See id. at 64 (emphasis added). (It is worth noting that the Chinese Producers
themselves make the same mistake in one of their most recent briefs. See Pls. Reply
Comments at 15-16 (asserting that, rather than relying on Indian import statistics, Com-
merce should use the Chinese Producers’ “contemporaneous domestic Indian price quotes”)
(emphasis added); but see Pls. Comments at 23 (noting that price quotes are “only four and
a half months outside of the [period of review]”).)
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Elec. Co., 30 CIT at 1503-04, 460 F. Supp. 2d at 1358-59 (sustaining
Commerce’s reliance on non-contemporaneous data).'%*

As to “representativeness” (another issue that Commerce raised for
the first time during remand), the Remand Determination states
flatly that the price quotes “do not represent broad market averages
and do not reflect prices throughout the [period of review],” and,
further, that the price of basic cardboard packing cartons is “highly
susceptible” to fluctuation. See Remand Determination at 70-71.1%°
Significantly, however, the administrative record is devoid of evidence
to support either of those conclusions.'®® And — just as Commerce
apparently made no attempt on remand to elicit information which
might cast light on the accuracy of the domestic price quotes, in order
to resolve the agency’s previously-expressed concerns about potential
“manipulation” — so too the agency apparently took no action on
remand to seek information to resolve its newly-identified concerns
about the “contemporaneity” and “representativeness” of the domes-
tic price quotes, by (for example) attempting to clarify whether or not
the price of basic cardboard packing cartons in India in fact does
fluctuate significantly over relatively brief periods of time (or, more
specifically, whether it did so during the period of review, and in the
four or five months thereafter), or even the extent to which prices
have historically fluctuated over time. Compare Remand Determina-
tion at 42, 43-44, 70-71 (discussing “contemporaneity” and “repre-
sentativeness” of domestic price quotes, and referring to agency’s
concern about potential “temporary market fluctuations”) with sec-
tion II1.D.4.b, supra (discussing potential for manipulation and “pub-

lic availability” of domestic price quotes for jars and lids); see also
Taian Ziyang II, 35 CIT at , , 2011 WL 3024720% 17-18,

104 Tndeed, if necessary (and it is not clear that it is), there is no apparent reason why the
price quotes submitted by the Chinese Producers could not be deflated to be contempora-
neous, using the same methodology that Commerce itself used to deflate the Azadpur
APMC data for use in valuing garlic bulb. See section III.A.1, supra.

105 See also Remand Determination at 43 (asserting that “the record does not demonstrate
that the . . . price quotes are representative of carton prices during the [period of review],”
and that the price quotes at issue are “highly susceptible to temporary market conditions”);
id. at 44 (expressing concern about “temporary market fluctuations”); id. at 45 (asserting
that the price quotes at issue “do not represent broad market averages”).

106 Although the Remand Determination expresses concern about the temporal “represen-
tativeness” of the domestic price quotes for cardboard packing cartons (i.e., concern that the
price quotes “are obtained from so isolated a time frame as to be subject to temporary
market fluctuations”), nothing in the Remand Determination or the Final Results indicates
a concern about the geographic representativeness of the price quotes, which are from
vendors in four different cities. See Remand Determination at 42-44, 70-71; see generally
id. at 41-46, 68-71 (expressing no concern about geographic representativeness); Issues
and Decision Memorandum at 62—-65 (same); Respondents’ Surrogate Value Submission
(Admin. Record Pub. Doc. 81), Exh. 17 (domestic price quotes for cardboard cartons).
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20-21 (analyzing “representativeness” of domestic price quotes for
cardboard cartons, in context of administrative review immediately
preceding review at issue here).!” It is not clear why the price of
basic cardboard packing cartons would be subject to any significant
fluctuation — much less be “highly susceptible” to such fluctuation, as
the Remand Determination now asserts. See Remand Determination
at 43, 70-71; Pls. Comments at 20; Taian Ziyang II, 35 CIT at ___,
2011 WL 3024720 * 21 (questioning Commerce’s claims of high vola-
tility in price of basic cardboard packing cartons, in context of admin-
istrative review immediately preceding review at issue here).

The great majority of the Remand Determination’s discussion of
cardboard packing cartons is devoted to criticism of the domestic
price quotes. By comparison, the Remand Determination essentially
ignores the serious problems with the Indian import statistics that
were detailed in Zhengzhou Harmoni I. Compare Remand Determi-
nation at 41-46, 68-71 with Zhengzhou Harmoni I, 33 CIT at __,
____, 617 F. Supp. 2d at 1312, 1315-21; see Pls. Comments at 19, 21.
Thus, nothing in the Remand Determination responds to the concerns
expressed in Zhengzhou Harmoni I about the Indian import statistics’
lack of product specificity. See Zhengzhou Harmoni I, 33 CIT at __,
__ ,617F. Supp. 2d at 1312, 1315-21; Pls. Comments at 21, 25; Pls.
Reply Comments at 13-14; see also Taian Ziyang II, 35 CIT at ,
2011 WL 3024720 * 21-25 (analyzing remand determination’s treat-
ment of Indian import statistics for cardboard cartons in administra-
tive review immediately preceding review at issue here).

Commerce made no attempt on remand to address the trade intel-
ligence data placed on the record by the Chinese Producers, or to
otherwise ascertain the extent to which the values reflected in the
Indian import statistics on cardboard packing cartons are inflated by
the inclusion of “myriad . . . specialty products” that in no way
resemble the simple, basic cardboard packing cartons at issue in this
case. See Zhengzhou Harmoni I, 33 CIT at , 617 F. Supp. 2d at
1317 (quoting Chinese Producers’ brief) (internal quotation marks
omitted); see also id., 33 CIT at n.48, 617 F. Supp. 2d at 1318 n.48
(listing a sampling of the gift and specialty boxes and other products

107 In the Remand Determination, Commerce asserts that the notation on one of the four
price quotes indicating that the quote is “only valid for a limited time” constitutes evidence
that the price of basic cardboard packing cartons is subject to fluctuation. See Remand
Determination at 43; see also Def. Response at 18. However, there is nothing to indicate that
the notation is anything more than standard contract “boilerplate.” In any event, the
notation is far too flimsy and far too little to constitute the “substantial evidence” required
to support a Commerce finding that the price of cardboard cartons was subject to significant
fluctuation.
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reflected in the Indian import statistics); id., 33 CIT at ____ n.50, 617
F. Supp. 2d at 1319 n.50 (same); Remand Determination at 45-46, 70
(acknowledging, without analyzing, Indian import statistics’ lack of
product specificity, and distortive effect of inclusion of products unlike
cardboard cartons at issue here); Pls. Comments at 19, 21-22, 23, 24,
25-26; Pls. Reply Comments at 13; see generally Taian Ziyang II, 35
CIT at , 2011 WL 3024720 * 22 (criticizing remand determina-
tion’s treatment of inclusion of “specialty” boxes and other more
expensive products in Indian import statistics for cardboard cartons,
in administrative review immediately preceding review at issue
here).108

Similarly, nothing in the Remand Determination responds to the
concerns expressed in Zhengzhou Harmoni I about the air freight
costs reflected in the Indian import statistics on which Commerce
relies. See Zhengzhou Harmoni I, 33 CIT at , , 617 F. Supp.
2d at 1312, 1319-20; Pls. Comments at 21, 25; Pls. Reply Comments

The Remand Determination also asserts for the first time that only two of the four price
quotes are “legible.” See Remand Determination at 43; see also Def. Response at 18.
However, it is much, much too late in the day for Commerce to raise that concern. At this
advanced stage of the proceeding, Commerce simply cannot now be heard to raise such a
complaint, which, in any event, presents interesting questions as to exactly how the agency
analyzed, and then rejected, evidence that it now claims it cannot read.

108 Commerce has now clearly acknowledged that the Indian import statistics are distorted
by the inclusion of gift and specialty boxes and other more expensive products that are
unlike the basic cardboard packing cartons at issue here. See Remand Determination at 70
(conceding that the Indian import statistics are distorted because, inter alia, they “include
specialty boxes”); id. at 45 (acknowledging that “the Indian import data in this case are less
specific” than the four domestic price quotes); see also Def. Response at 20. Nevertheless, at
several points, the Remand Determination seems to equivocate on this point. See Remand
Determination at 41 (referring to “certain specialty packing products [the] Chinese produc-
ers claim not to have used”) (emphasis added); id. at 46 (“acknowledg[ing] the fact that . .
. the Indian import data include specialty boxes,” which “can have a distortive effect”)
(emphasis added); see also id. at 71 (asserting that the domestic price quotes are “possibly
specific”’) (emphasis added).
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at 13.1°° Commerce apparently made no attempt on remand to de-
termine the volume of merchandise reflected in the Indian import
statistics that was imported by air, or to otherwise demonstrate that
the values reflected in the Indian import statistics are not signifi-
cantly inflated by the inclusion of air freight costs. See Remand
Determination at 45-46, 70 (acknowledging, without analyzing, in-
clusion of air freight charges in Indian import statistics and the
distortive effect of those charges); see also Pls. Comments at 21-22,
24, 25-26; Pls. Reply Comments at 13—14; see generally Taian Ziyang
11, 35 CIT at , 2011 WL 3024720 * 22 (criticizing remand deter-
mination’s treatment of inclusion of air freight charges in Indian
import statistics for cardboard cartons, in administrative review im-
mediately preceding review at issue here).

Much as it did with plastic jars (see section III.D.5, above), Com-
merce reopened the administrative record on remand to include im-
port data from Indonesia, Sri Lanka, the Philippines, and Morocco for
a number of tariff provisions. See generally Remand Determination at
2—4, 45-46. According to the Remand Determination, these new data
“demonstrate[] that the Indian import statistics fall within the range
of prices obtained from other comparable countries.” See id. at 45-46;
see also Def. Response at 20-21. However, the new data do nothing to
address the fundamental problems with the use of the Indian import
statistics to value cardboard packing cartons, as outlined in Zheng-
zhou Harmoni I.

Neither the Remand Determination nor the Government seeks to
explain how the new data serve to demonstrate that the Indian
import statistics on which Commerce relies are not flawed. And nei-
ther the Remand Determination nor the Government seeks to dem-
onstrate that the new data do not suffer from the exact same flaws as
the Indian import statics on which Commerce relies. As the Chinese

109 Just as it now clearly concedes the distortive effect of the Indian import statistics’
inclusion of gift and specialty boxes and other more expensive products, so too Commerce
now has unequivocally acknowledged that the Indian import statistics are distorted by the
inclusion of air freight charges. See Remand Determination at 70 (conceding that the Indian
import statistics are distorted because, inter alia, they “include . . . boxes transported by
air”); see also Def. Response at 20. However, the Final Results did not concede that fact. See
Issues and Decision Memorandum at 65 (arguing that “[sJome companies may import
cartons into the PRC by air, while others may not” and that “the respondents have not
submitted any documents . . . demonstrating that their own domestic carton suppliers did
not import the products into the PRC by air”). Indeed, at several points, even the Remand
Determination appears to waffle a bit. See Remand Determination at 41 (stating that the
Chinese Producers “claim that [the Indian import statistics] include[] products that, unlike
those [the Chinese producers] used, were shipped by air”) (emphasis added); id. at 45—46
(asserting that “the Indian import data may include airfreight”) (emphasis added); id. at 46
(“acknowledgling] the fact that . . . the Indian import data include . . . boxes transported by
air,” which “can have a distortive effect”) (emphasis added).
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Producers observe, the fact that import data from other countries
may show prices similar to the Indian import data does not support
the accuracy of the Indian import data. See Pls. Comments at 21-22.
The comparability of the prices reflected in the import data from the
four additional countries and the prices reflected in the Indian import
statistics instead suggests that the new import data — like the Indian
import statistics —include many different types of more expensive gift
and specialty products (in addition to basic cardboard packing car-
tons), and also include products imported by air. See id. In other
words, nothing about the new data suggests that the Indian import
statistics that Commerce used to value cardboard cartons are not
distorted by non-comparable products and air freight charges; nor do
the new data shed any light on the extent of the distortion. See section
II1.D.5, supra (critiquing Remand Determination’s reliance on new
import data, in context of valuation of plastic jars and lids).

The Remand Determination candidly concedes (as it must) that —
like the Indian import statistics for plastic jars and lids — the Indian
import statistics on cardboard packing cartons are “imperfect.” See
Remand Determination at 46 (acknowledging that the Indian import
statistics “do not perfectly represent” the cardboard packing cartons
actually used by the Chinese producers, due to distortive effect of
inclusion of gift and specialty boxes as well as air freight charges); id.
at 70 (same); see also Def. Response at 24. In other words, Commerce
admits that the Indian import statistics reflect inflated values as a
surrogate for the cardboard cartons at issue here — both because the
import statistics include “many different types of boxes” in addition to
the basic cardboard cartons used to pack garlic, and because the
import statistics include “boxes transported by air.” See Issues and
Decision Memorandum at 64; Remand Determination at 46, 70; see
also Def. Response at 20. On the other hand, the domestic price
quotes for cardboard packing cartons are “imperfect” only in the sense
that it has not been established to Commerce’s satisfaction that the
price quotes were not manipulated and that the price quotes (which
are not “contemporaneous,” and, according to Commerce, may not be
“representative”) fairly reflect prices throughout the period of review.

In sum, here — as with plastic jars and lids — Commerce continues
to choose admittedly distorted data over data that the agency specu-
lates may be potentially distorted. See generally Pls. Comments at 19;
id. at 21. Or, to make the point slightly differently, Commerce con-
tinues to choose admittedly distorted Indian import statistics over
potentially “perfect” price quotes. And, as with plastic jars and lids,
Commerce apparently made its decision on cardboard packing car-
tons without conducting any analysis (not even a qualitative analysis,



130 CUSTOMS BULLETIN AND DECISIONS, VOL. 45, No. 42, Ocroser 12, 2011

much less a quantitative one) to ascertain the extent of the actual
distortion of the import statistics, for comparison to the extent to
which (according to Commerce) the domestic price quotes might po-
tentially be distorted. See generally section I11.D.5, supra (criticizing
Remand Determination’s selection of admittedly distorted Indian im-
port statistics over potentially distorted price quotes for valuation of
jars and lids); see also Taian Ziyang II, 35 CIT at , 2011 WL
3024720 * 24 (same, in context of administrative review immediately
preceding review at issue here). As such, the Remand Determina-
tion’s conclusions that the Indian import statistics are “sufficiently
specific” and constitute the “best available information” for use in
valuing cardboard cartons are unexplained, are not rational, and lack
any sound basis in the existing administrative record, and therefore
cannot be sustained. See Remand Determination at 46, 71.

The Chinese Producers contend that this issue should be “re-
manded . . . to Commerce with instructions to use the domestic price
quotes for cartons.” See Pls. Comments at 26. Instead, much like
plastic jars and lids, the issue of the valuation of cardboard packing
cartons will be remanded for further consideration not inconsistent
with the analysis herein and in Zhengzhou Harmoni I, and with the
caution that no further remands are likely.

On remand, Commerce shall reopen the record to evidence concern-
ing the domestic price quotes and the Indian import statistics (as well
as alternative sets of data, if any, that may be appropriate). Com-
merce shall accept further evidence from the parties, in addition to
any information that the agency wishes to place on the record; and
Commerce shall allow the parties sufficient time to submit further
evidence, to respond to any information that the agency may place on
the record, and to provide comments on the agency’s draft results of
the remand.

IV. Conclusion

For all the reasons set forth above, Commerce’s Remand Determi-
nation must be sustained as to the agency’s surrogate value for the
Chinese Producers’ ocean freight costs. However, the issues of the
surrogate values for garlic bulb, labor, plastic jars and lids, and
cardboard cartons must be remanded to the agency once again, for
further action not inconsistent with this opinion.

A separate order will enter accordingly.

Dated: September 26, 2011
New York, New York
/s/ Delissa A. Ridgway
DEeLissa A. Ripaway
JUDGE
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Slip Op. 11-120

ZuEJIANG DunaNn HETIAN METAL Co., L1p. Plaintiff, v. UNITED STATES,
Defendant, - and Parker-HanntriN Corp., Defendant-Intervenor.

Before: Pogue, Chief Judge
Court No. 09-00217

ORDER FOR REMAND

This remand order follows the Court of Appeals for the Federal
Circuit’s opinion in Zhejiang Dunan Hetian Metal Co. v. United
States, __ F.3d __, 2011 WL 2463651 (Fed. Cir. 2011) (“Zhejiang I1”),
vacating and remanding this court’s previous judgment. See Zhejian
Dunan Hetian Metal Co. v. United States, 707 F. Supp. 2d 1370 (CIT
2010) (“Zhejiang 17).

In Zhejiang I, this court held, in part, that 1) the United States
Department of Commerce (“Commerce”) properly included data from
Japan, France, and the United Arab Emirates (“‘UAE”) when calcu-
lating surrogate value for brass bar; 2) Commerce reasonably applied
an adverse inference to certain sales of frontseating service valves
(“FSVs”); and 3)Commerce’s use of the regression model provided by
its regulation for calculating a surrogate wage rate was reasonable.
Zhejiang I, 707 F. Supp. 2d at 1366, 1380, 1371.

On appeal, Plaintiff, Zhejiang Dunan Hetian Metal Co. (“Zhe-
jiang”), argued that when calculating a surrogate value for brass bar,
Commerce erred in including World Trade Atlas (“WTA”) Indian im-
port data that included data from Japan, France, and the UAE be-
cause data from another source, InfoDrive, suggested that imports
from these countries were improperly classified. See Zhejiang 11, 2011
WL 2463651 at *6-7. Plaintiff also challenged the extent to which
Commerce used adverse inferences in its calculation of missing sales
data from December 2007. Id. at *10. Finally, Plaintiff challenged the
Commerce regulation which used a regression model to calculate a
surrogate labor wage rate. See id. at *14.

The Federal Circuit affirmed this court’s holding that Commerce
reasonably included data on imports of brass bar from Japan, France,
and the UAE. Id. at *10. The Federal Circuit vacated and remanded
with regards to Commerce’s use of an adverse inference in the calcu-
lation of December 2007 sales. Id. at *14. The Federal Circuit found
that the sale price of each FSV was determined by an earlier agree-
ment and the gross price of December FSV sales was on the record.
Id. at *12. Therefore, it held that Commerce was required “to use a
partial AFA only in selecting the quantity of the December 2007 sales
of the FSVs at issue for purposes of calculating the relevant total
dumping margin. Id. at *14.
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With regards to surrogate labor rate, after this court issued Zhe-
Jiang I, affirming Commerce’s use of a regression model, the Federal
Circuit decided Dorbest Ltd. v. United States, 604 F.3d 1363 (Fed. Cir.
2010), invalidating the regulation that directed Commerce to use its
regression model and instructing Commerce to recalculate surrogate
labor value using a method in compliance with 19 U.S.C. §
1677b(c)(4). Both parties concede that Dorbest is controlling. See
Zhejiang 11, 2011 WL 2463651 at *14.

Therefore, in accordance with the decision of the United States
Court of Appeals for the Federal Circuit in Zhejiang 11, it is hereby:

ORDERED that the final determination and issuance of an anti-
dumping duty order by Commerce in Frontseating Service Valves from
the People’s Republic of China, 74 Fed. Reg. 10,866 (Dep’t Commerce
Mar. 13, 2009) (final determination of sales at less than fair value and
final negative determination of critical circumstances), challenged in
Court No. 09-00217, is remanded to Commerce for action consistent
with the decision in Zhejiang II; and it is further

ORDERED that upon remand, Commerce shall revise its calcula-
tion of surrogate labor rate in accordance with the decision in Dorbest
Ltd. v. United States, 604 F.3d 1363 (Fed. Cir. 2010); and it is further

ORDERED that Commerce’s determination is otherwise affirmed,
and it is further

ORDERED that Commerce shall file its remand results in Court
No. 09-00217 with the Court, and serve the parties with the same, by
November 28, 2011. All parties may file and serve responses thereto
by December 12, 2011. All parties may file and serve a reply to any
responses by December 26, 2011.

Dated: September 28, 2011
New York, New York
/s/ Donald C. Pogue

DonaLp C. Pocur, CHIEF JUDGE





