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OPINION

Goldberg, Senior Judge:

Plaintiff A.L. Patterson, Inc., (“Plaintiff” or “Patterson”) challenges
the Department of Commerce’s (“Commerce” or “Department”) final
scope ruling that the coil rod Patterson imports from China is within
the scope of Certain Steel Threaded Rod from the People’s Republic of
China: Notice of Antidumping Duty Order, 74 Fed. Reg. 17,154 (Apr.
14, 2009) (Order). Specifically, Patterson raises one issue on appeal:
whether Commerce’s determination that the scope of the antidump-
ing order includes Patterson’s product is supported by substantial
evidence and is otherwise in accordance with law.

For the reasons discussed below, Plaintiff’s Motion for Judgment on
the Agency Record is granted. The Court remands the final scope
ruling to Commerce for redetermination in accordance with this opin-
ion and order.
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BACKGROUND

Patterson imports an engineered steel coil rod (“coil rod”) from
China. On January 19, 2011, U.S. Customs and Border Patrol (“Cus-
toms”) issued a Notice of Action to Patterson indicating that its coil
rod imports would be classified under subheading 7318.15.5051 of the
Harmonized Tariff Schedule of the United State (HTSUS). This sub-
heading covers “Continuously threaded rod: Of alloy steel.” Certain
Steel Threaded Rod From the People’s Republic of China: Final Re-
sults and Final Partial Rescission of Antidumping Duty Administra-
tive Review, 76 Fed. Reg. 68,400, 68,402 (Nov. 4, 2011) (“Final Partial
Rescission”). Prior to this notice, Patterson imported engineered steel
coil rod under subheading 7316.00.0000 HTSUS, covering “[a]nchors,
grapnels, and parts thereof, of iron or steel.” The Notice of Action
further indicated that the coil rod would now be “subject to Anti-
Dumping Duty under case A570-931 @ 206%.” P1.’s Br. at 4 (citing PR
Doc. 436, Ex. 1, App. B).

The Scope of the antidumping duty order states:

The merchandise covered by this order is steel threaded rod.
Steel threaded rod is certain threaded rod, bar, or studs, of
carbon quality steel, having a solid, circular cross section, of any
diameter, in any straight length, that have been forged, turned,
cold-drawn, cold-rolled, machine straightened, or otherwise
cold-finished, and into which threaded grooves have been ap-
plied. In addition, the steel threaded rod, bar, or studs subject to
this order are non-headed and threaded along greater than 25
percent of their total length. A variety of finishes or coatings,
such as plain oil finish as a temporary rust protectant, zinc
coating (i.e., galvanized, whether by electroplating or hot-
dipping), paint, and other similar finishes and coatings, may be
applied to the merchandise.

Included in the scope of this order are steel threaded rod, bar, or
studs, in which: (1) iron predominates, by weight, over each of
the other contained elements; (2) the carbon content is 2 percent
or less, by weight; and (3) none of the elements listed below
exceeds the quantity, by weight, respectively indicated:

1.80 percent of manganese, or

1.50 percent of silicon, or

1.00 percent of copper, or

0.50 percent of aluminum, or

1.25 percent of chromium, or



21 CUSTOMS BULLETIN AND DECISIONS, VOL. 46, No. 37, SEPTEMBER 5, 2012

e (.30 percent of cobalt, or

e (.40 percent of lead, or

e 1.25 percent of nickel, or

e (.30 percent of tungsten, or

e 0.012 percent of boron, or

e 0.10 percent of molybdenum, or
¢ 0.10 percent of niobium, or

e 0.41 percent of titanium, or

e 0.15 percent of vanadium, or

e (.15 percent of zirconium.

Steel threaded rod is currently classifiable under subheading
7318.15.5050, 7318.15.5090, and 7318.15.2095 of the HTSUS.
Although the HTSUS subheading is provided for convenience
and customs purposes, the written description of the merchan-
dise is dispositive.

Excluded from the scope of the order are: (a) threaded rod, bar,
or studs which are threaded only on one or both ends and the
threading covers 25 percent or less of the total length; and (b)
threaded rod, bar, or studs made to American Society for Testing
and Materials (ASTM) A193 Grade B7, ASTM A193 Grade B7M,
ASTM A193 Grade B16, or ASTM A320 Grade L7.

Order, 74 Fed. Reg. at 17,155. The Order was subsequently altered to
include subheading 7318.15.5051 of HTSUS, which covers “Continu-
ously threaded rod: Of alloy steel.” See Final Partial Rescission, 76
Fed. Reg. at 68,402.

On February 2, 2011, Patterson submitted an “Application for a
Scope Ruling Excluding Engineered Steel Coil Rod for the Scope of
the Antidumping Duty Order” (“Scope Request”) to Commerce. Plain-
tiff argued that coil rod is not within the definition of “steel threaded
rod” described in the Order and is part of a different industry than
steel threaded rod. Plaintiff noted that coil rod producers are part of
the “concrete accessories industry” and argued that Vulcan, the
threaded rod producer that petitioned Commerce for an antidumping
order, is part of the “threaded rod industry,” which serves a distinct
and separate market. Pl.’s Br. at 15, 17. Patterson emphasized that
coil rod is distinct from steel threaded rod: coil rod is used in the
concrete accessories market, whereas threaded rod is used in the
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construction market. Pl.’s Br. at 17. Vulcan’s petition to Commerce
did not specifically mention “coil rod” and coil rod was not part of
Commerce’s or the International Trade Commission’s (“ITC”) under-
lying investigations. Moreover, Patterson emphasized that Vulcan did
not identify any of the three U.S. producers of coil rod in its petition,
nor were they part of the ITC’s investigation of injury or Commerce’s
determination of sales at less than fair value (“LTFV?”).

On May 24, 2011, Commerce issued its final scope ruling, declaring
that the coil rod Patterson imports is within the scope of the anti-
dumping (“AD”) order. Certain Steel Threaded Rod from the People’s
Republic of China: A.L. Patterson Final Scope Ruling, A-570-932
(May 24, 2011) (“Final Ruling”). Commerce based its determination
solely on the scope language of the Order.

In its Final Ruling, Commerce stated that the plain language of the
scope of the Order was unambiguous, covering steel threaded rod
with solid, circular cross sections, and threading along greater than
25 percent of the total length. Because the coil rod met these speci-
fications and satisfied the requirement that the rod contain a carbon
content of 2 percent or less, Commerce found that the coil rod was
within the scope of the Order. Final Ruling at 5.

Thus, Commerce determined that the language of the order was
dispositive. It explained that “although Patterson argues that coil rod
was not considered in the petition, investigation, or ITC proceedings,
the Department does not find that this factor outweighs the scope
language, which indicates that coil rod was within the scope of the
Order.” Final Ruling at 5.

JURISDICTION

Patterson brought this action under section 516A of the Tariff Act of
1930, under which an “interested party” is entitled to request the
classification and rate of duty imposed upon imported merchandise.
See 19 U.S.C. § 1516(a) (2006). This Court has exclusive jurisdiction
over “any civil action commenced under section 516A of the Tariff Act
of 1930.” 28 U.S.C. § 1581(c). Accordingly, the Court has jurisdiction
over this matter.

STANDARD OF REVIEW

This Court will uphold Commerce’s scope determination “unless it
is ‘unsupported by substantial evidence on the record, or otherwise
not in accordance with law.” Micron Tech., Inc. v. United States, 117
F.3d 1386, 1393 (Fed. Cir. 1997) (quoting 19 U.S.C. § 1516a(b)(1)(B)(3)
(1994)). “Substantial evidence is relevant evidence that, given the
record as a whole, ‘a reasonable mind might accept as adequate to
support a conclusion.” Polites v. United States, 35 CIT __, 780 F.
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Supp. 2d 1351, 1354-55 (2011) (quoting Consol. Edison Co. v. NLRB,
305 U.S. 197, 229, 59 S. Ct. 206, 83 L. Ed. 126 (1938)) (citations
omitted). When reviewing agency determinations, findings, or con-
clusions for substantial evidence, this Court determines whether the
agency action is reasonable in light of the entire record. Nippon Steel
Corp. v. United States, 458 F.3d 1345, 1350-51 (Fed. Cir. 2006).

Commerce’s regulations on scope determinations do not specify the
precise process Commerce must use to decide whether the terms of
the order are subject to interpretation. Thus, Commerce has discre-
tion to determine its own process, but that discretion is not infinite.
The process must be based on a permissible construction of the anti-
dumping statute. Chevron U.S.A. Inc. v. NRDC, Inc., 467 U.S. 837,
843 (1984). In addition, Commerce must consider relevant evidence
and its conclusion must be supported by substantial evidence. Allegh-
eny Ludlum Corp. v. United States, 24 CIT 452, 479, 112 F. Supp. 2d
1141, 1165 (2000); Arcelormittal Stainless Belg. N.V. v. United States,
Slip Op. 11-82, 2011 Ct. Int’l Trade LEXIS 82, at *36 (CIT July 12,
2011). “It is . . . well-established that Commerce’s total failure to
consider or discuss record evidence which, on its face, provides sig-
nificant support for an alternative conclusion renders the Depart-
ment’s determination unsupported by substantial evidence.” Allegh-
eny Ludlum, 24 CIT at 479, 112 F. Supp. 2d at 1165.

Furthermore, although this Court gives significant deference to
Commerce’s interpretation of its own orders, “a scope determination
is not in accordance with law if it changes the scope of an order or
interprets an order in a manner contrary to the order’s terms.” Al-
legheny Bradford Corp. v. United States, 28 CIT 830, 842, 342 F.
Supp. 2d 1172, 1183 (2004) (citing Duferco Steel, Inc. v. United States,
296 F.3d 1087, 1094-95 (Fed. Cir. 2002)). Thus, although Commerce
“enjoys substantial freedom to interpret and clarify its antidumping
duty orders . . . it may not change them.” Ericsson GE Mobile
Commc’ns v. United States, 60 F.3d 778, 782 (Fed. Cir. 1995).

LEGAL FRAMEWORK FOR SCOPE DETERMINATION

Section 731 of the Tariff Act of 1930 provides that, in order to
impose AD duties, two separate tests must both be satisfied. First,
Commerce must investigate and make an affirmative final determi-
nation that a “class or kind” of merchandise is being sold in the
United States at LTFV. 19 U.S.C. § 1673(1) (2006). Second, the ITC
must find that a U.S. industry is being materially injured or is
threatened by material injury because of the sales at LTFV. Id. §
1673(2).
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Upon completion of an antidumping duty investigation and a find-
ing that merchandise has been sold at LTFV, Commerce issues an
antidumping duty order that “includes a description of the subject
merchandise, in such detail as the administering authority deems
necessary.” Id. § 1673e(a)(2). Commerce’s regulations mandate that
antidumping orders be written in general language, which often ren-
ders the order’s scope ambiguous. 19 C.F.R. § 351.225(a) (2006);
Duferco Steel, Inc. v. United States, 296 F.3d 1087, 1096 (Fed. Cir.
2002). Following publication of the order, often “[ilssues arise as to
whether a particular product is included within the scope” of an AD
order. 19 C.F.R. § 351.225(a). Thus, Commerce may initiate, either on
its own or based on the petition of an interested party, an inquiry into
whether the scope of an antidumping duty order covers particular
merchandise. Id.

When determining the scope of an antidumping order, Commerce
follows the three-step process the Federal Circuit established in Duf-
erco. See Arcelormittal, 2011 Ct. Int’l Trade LEXIS 82 at *6 (citing
Duferco, 296 F.3d at 1096-97). First, Commerce looks to the scope
language of the order itself. Duferco, 296 F.3d at 1097. The Federal
Circuit has clarified that “a predicate for the interpretive process is
language in the order that is subject to interpretation.” Id. Thus, in
order to move to the second step of the interpretive process, there
must be language in the order that can be interpreted to include the
product at issue. Laminated Woven Sacks Comm. v. United States, 34
CIT __, 716 F. Supp. 2d 1316, 1326 (2010).

Second, if there is language in the order that could be interpreted to
include the product, Commerce considers “[t]he descriptions of the
merchandise contained in the petition, the initial investigation, and
the determinations of [Commerce] (including prior scope determina-
tions) and the [ITC].” 19 C.F.R. § 351.225(k)(1).

Third, if the factors considered under section 351.225(k)(1) are not
dispositive, Commerce then evaluates the product according to the
five factors set forth in section 351.225(k)(2): “(i) [t]he physical char-
acteristics of the product; (ii) [t]he expectations of the ultimate pur-
chasers; (iii) [t]he ultimate use of the product; (iv) [t]he channels of
trade in which the product is sold; and (v) [t]he manner in which the
product is advertised and displayed.” Id. § 351.225(k)(2).

DISCUSSION

This case presents an important question involving “step one” of
Commerce’s three-step analysis: how does Commerce determine
whether the AD order contains scope language that is “subject to
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interpretation”? See Duferco, 296 F.3d at 1097 (noting that “a predi-
cate for the interpretive process is language in the order that is
subject to interpretation”). Neither statute nor Commerce’s regula-
tions specify precisely how Commerce must determine whether the
terms of the order are subject to interpretation. However, Commerce’s
conclusion must be supported by substantial evidence. See Allegheny
Ludlum, 24 CIT at 479, 112 F. Supp. 2d at 1165 (“It is . . . well-
established that Commerce’s total failure to consider or discuss
record evidence which, on its face, provides significant support for an
alternative conclusion renders the Department’s determination un-
supported by substantial evidence.”).

I. Commerce’s decision that the scope language encom-
passes Patterson’s product is not supported by substantial
evidence

Plaintiff contends that the scope language of the Order was “lan-
guage in the order subject to interpretation” and therefore, under
Duferco, Commerce should have moved to the second step of its
interpretive process. Duferco, 296 F.3d at 1097. Further, Patterson
claims that Commerce refused to consider or discuss evidence that
significantly supported a conclusion that its coil rod was not included
in the scope of the antidumping order. Patterson argues that Com-
merce’s decision, based solely on the language of the Order, is not
supported by substantial evidence.

The government relies heavily on Duferco and Tak Fat for the
proposition that if Commerce determines that the language of the
order is unambiguous and dispositive, then it is not required to
consider the petition or administrative proceedings or the other fac-
tors set forth in 19 C.F.R. § 351.225(k)(1). Gov’t’s Br. at 11-12 (citing
Duferco, 296 F.3d at 1097 (finding that review of the petition and
investigation “cannot substitute for the language in the order itself”);
Tak Fat Trading Co. v. United States, 396 F.3d 1378, 1382 (Fed. Cir.
2005) (stating that the “language of the order determines the scope of
an antidumping duty order”)). Thus, the Government argues that if
Commerce finds that the “terms of the order are dispositive, then the
order governs.” Polites, 35 CIT__, __, 780 F. Supp. 2d at 1356-57.

The government’s reliance on Duferco is misplaced. The Govern-
ment misconstrues the Federal Circuit’s rulings and is essentially
arguing that if Commerce, looking at the language of the order alone,
concludes that the language unambiguously includes a product, it
may completely disregard all evidence to the contrary. That is not an
accurate interpretation of Duferco ’s holding.

Duferco addressed whether Commerce could find merchandise to be
within the scope of an AD order when that merchandise was not
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included in the language of the AD order, but was included in the
underlying petitions. In that case, the product was not covered by the
scope language in the final order. Nevertheless, Commerce found that
the product fell within the scope of the order based on the language of
the underlying petitions and because the product was not expressly
excluded in the final order. The court emphasized that there was “no
claim” that the “language of the 1993 final orders themselves [could]
be interpreted to include [plaintiff’s] product” even though the origi-
nal petition did include the plaintiff’s product. Id. at 1097. Because
there was no language in the final order that could be interpreted to
include the plaintiff’s product, Commerce’s determination impermis-
sibly modified the scope of the orders and was not in accordance with
law. Id. The Federal Circuit reasoned that the order language trumps
the language of the petition because the omission or inclusion of
language in the later stage of the administrative proceedings must be
significant. Thus, the court clarified that “a predicate for the inter-
pretive process is language in the order that is subject to interpreta-
tion.” Id.

Here, in contrast to Duferco, the language in the AD order can be
interpreted to include the products. Because there is “language in the
order that is subject to interpretation,” Commerce must move to the
second step of its interpretive process and consider the section
351.225(k)(1) factors to determine whether the scope language in-
cludes Patterson’s product. Id.

The Government argues that Commerce need not move to the
second step of its interpretive process unless it finds that the scope
language is “ambiguous.” However, many cases since Duferco have
made it abundantly clear that Commerce can—and routinely does—
resort to various factors in 19 C.F.R. § 351.225(k)(1) to determine the
meaning of scope language in an antidumping order without an
explicit finding of ambiguity. Tak Fat, 396 F.3d at 1378; Laminated
Woven Sacks, 34 CIT at __, 716 F. Supp. 2d at 1326; Arcelormittal,
2011 Ct. Int’l Trade LEXIS 82.

Interestingly, in a case before this Court in 2010, the government
successfully argued that Duferco did not require Commerce to find
the language ambiguous before consulting the 19 C.F.R. 351.225(k)(1)
factors. In that case, the plaintiff claimed that Commerce had im-
properly considered the underlying petition and investigations with-
out first finding the scope language to be ambiguous. The court
summarized the government’s response to this claim:

The Department contends that “Duferco does not stand for the
proposition that Commerce is required to make a finding of
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ambiguity before it can interpret the scope language in accor-
dance with 19 C.F.R. § 351.225(k)(1).” To the contrary, says
Defendant, there is nothing in the holding of Duferco that re-
quires Commerce to engage in a “stepped analysis” in which it
must first make an explicit determination of ambiguity. Com-
merce distinguishes Duferco on the grounds that the issue for
the Federal Circuit was whether the Department could find that
“a product is within the scope of an antidumping order on the
basis that there is no language in the order specifically exclud-
ing the product at issue. In fact, Duferco made clear that the
petition and investigation “may provide valuable guidance as to
the interpretation of the final order.” Thus, Defendant con-
cludes, given that the [language] is subject to interpretation,
Commerce properly extended its scope analysis to those factors
listed in section 351.225(k)(1).

Laminated Woven Sacks, 34 CIT at __, 716 F. Supp. 2d at 1324-25
(internal citations omitted). Ruling for the government, the court
stated that “[a]ll that is necessary before Commerce may consider
secondary documents from the original investigation is ‘language in
the order that is subject to interpretation.” Id. at 1326 (quoting
Duferco, 296 F.3d at 1097). Moreover, the court noted that an explicit
finding of ambiguity is not necessary for Commerce to consult sec-
ondary documents. Id.

More recently, both this Court and the Federal Circuit have ap-
proved of Commerce resorting to the CFR factors without first finding
that the language is ambiguous. In Arcelormittal, this Court ap-
proved of Commerce using the (k)(1) and (k)(2) factors to determine
whether the scope language was ambiguous. Arcelormittal, 2011 Ct.
Intl. Trade LEXIS 82 at *30. In Tak Fat, the Federal Circuit followed
Duferco’s rule that “the language of the order, not the petition, con-
trols,” and at the same time looked to the underlying petition to
determine the precise meaning of the language in the order. Tak Fat,
396 F.3d at 1386. In that case, the scope language of the petition
included a product that was not included in the language of the final
order. The court considered both the language of the order and the
language of the underlying petition, in order to determine whether
language excluded from the final order was significant. Id.

Here, the scope language in the AD order could include Patterson’s
coil rod and is thus subject to interpretation. Under Duferco, this is
sufficient for Commerce to look to the underlying petitions and in-
vestigation for aid in interpreting the order under 19 C.F.R. §
351.225(k)(1). 296 F.3d at 1097.
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Moreover, Patterson’s argument that Commerce did not find sales
at LTFV and that the ITC did not make an injury determination for
U.S. producers of coil threaded rod provides significant support for its
argument that its product is not properly within the scope of the
antidumping order. See Allegheny Ludlum, 24 CIT at 479, 112 F.
Supp. 2d at 1165. Patterson’s evidence “on its face, provides signifi-
cant support for an alternative conclusion.” Id. “It is . . . well-
established that Commerce’s total failure to consider or discuss
record evidence which, on its face, provides significant support for an
alternative conclusion renders the Department’s determination un-
supported by substantial evidence.” Id. ; see also Arcelormittal, 2011
Ct. Intl. Trade LEXIS 82 at *36 (Commerce’s scope determination
must be supported by substantial evidence). “This failure [to consider
evidence] alone renders the Final Scope Ruling unsupported by sub-
stantial evidence.” Mid Continent Nail Corp. v. United States, 35 CIT
_,__, 770 F. Supp. 2d 1372, 1379 (2011). Because Commerce totally
failed “to consider or discuss” the relevant evidence that Patterson
presented, we find that Commerce’s determination is unsupported by
substantial evidence. Allegheny Ludlum, 24 CIT at 479, 112 F. Supp.
2d at 1165; Mid Continent Nail, 770 F. Supp. 2d at 1379.

II. If there is no finding of injury or sales at LTFV for
Patterson’s product, Commerce’s determination is not in
accordance with law

Plaintiff contends that Commerce’s scope determination unlawfully
expanded the scope of the Order. Patterson notes that coil threaded
rod was not part of the domestic industry identified in Vulcan’s
petition. Further, Plaintiff emphasizes that none of the multiple U.S.
companies that produce coil threaded rod were included in Com-
merce’s LTFV determination or in the ITC’s injury determination. In
support of its argument, Plaintiff also offers evidence that coil rod has
a different end use, market, and production industry than steel
threaded rod.

Commerce’s refusal to consider the evidence that Patterson pre-
sented to it creates a distinct danger that its determination will
unlawfully change the scope of the order. It is well-established that an
antidumping order must be supported by an ITC injury determina-
tion and a determination that there have been sales at LTFV. Wheat-
land Tube Co. v. United States, 161 F.3d 1365, 1371 (Fed. Cir. 1998)
(noting that 19 U.S.C. § 1673 requires an injury determination by the
ITC before the imposition of antidumping duties). “A purpose of the
investigation is to determine what merchandise should be included in
the final order. Commerce’s final determination reflects the decision
that has been made as to which merchandise is within the final scope
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of the investigation and is subject to the order.” Duferco, 296 F.3d at
1096. Although Commerce, after investigating a product, may deter-
mine that it does not fall into the scope of the final order, Commerce
cannot do the reverse. Commerce cannot include in the final order
merchandise for which there was no investigation and for which there
was no determination of sales at LTFV or determination of injury. See
Allegheny Bradford, 28 CIT at 848, 342 F. Supp. 2d 1173, 1187-88
(“Commerce’s discretion to define and clarify the scope of an investi-
gation is limited . . . ,which caution[s] against including a product
that was understood to be excluded at the time the investigation
began.”). In Allegheny Bradford, the court concluded that Commerce’s
ruling was not in accordance with law “[blecause Commerce cannot
interpret an antidumping order in a manner contrary to the clear
terms that were a consistent part of the investigation.” Id. at 851, 342
F. Supp. 2d at 1190-91 (emphasis added).

Here, Commerce refused to even consider evidence that Patterson’s
steel coil rods were not included in the ITC’s injury determination or
Commerce’s LTFV determination. Although Commerce may clarify
an AD order, it may not expand the scope of the order by including
products for which there is no finding of injury or sales at LTFV. Id.
at 842, 342 F. Supp. 2d at 1183. Because Commerce’s interpretation of
the scope of the AD order may include a product not subject to a
finding of LTFV or injury, the determination may not be “in accor-
dance with law.” See 19 U.S.C. § 1673(1)—(2) (requiring findings of
injury and sales at LTFV in order to impose AD duties). Commerce
must consider this issue.

III. Commerce failed to adequately explain the reasons for
its determination

Plaintiff argues that Commerce failed to sufficiently address Plain-
tiff’s objections raised during the determination and that Commerce
either based its reasoning on insufficient analysis or failed to ad-
equately explain its analysis. Relying on the language of the order
alone, Commerce determined that the order was dispositive. Com-
merce simply explained that “although Patterson argues that coil rod
was not considered in the petition, investigation, or ITC proceedings,
the Department does not find that this factor outweighs the scope
language, which indicates that coil rod was within the scope of the
Order.” Final Ruling at 5.

Commerce failed to sufficiently explain its determination that the
scope language alone was unambiguous and dispositive. Because the
evidence Patterson presents indicates that the scope language was
subject to interpretation, a more thorough explanation of Commerce’s
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decision-making process was necessary here. See NMB Sing. Ltd. v.
United States, 557 F.3d 1316, 1319 (Fed. Cir. 2009) (“Commerce must
explain the basis for its decisions; while its explanations do not have
to be perfect, the path of Commerce’s decision must be reasonably
discernible to a reviewing court.”).

Properly explaining the basis for its decision is especially important
in a case like this, in which a product’s physical description fits within
the language of the scope order but for which there is arguably no
determination of injury or of sales at LTFV. Because all antidumping
orders must be supported by an injury determination and determi-
nation of sales at LTFV, Commerce must at least address Patterson’s
arguments. Instead, “Commerce addressed none of [Patterson’s] ar-
guments on this issue and did not expressly rely on” any other basis
such as the petition or underlying investigations. Mid Continent Nail,
770 F. Supp. 2d at 1379. “A ruling from Commerce with such infir-
mities will normally not be affirmed.” Id.; see also USX Corp. v.
United States, 11 CIT 82, 88, 655 F. Supp. 487, 492 (1987) (“The court
cannot defer to a decision which is based on inadequate analysis or
reasoning.”).

Commerce’s explanation failed to address the issue of whether
Patterson’s steel coil rod was included in a finding of sales at LTFV or
in an injury determination. Rather, Commerce simply referred to the
scope language without discussing what, if any, effect Patterson’s
arguments may have had on its determination. Without more analy-
sis or explanation, the Court is simply left to conclude that Commerce
ignored this seemingly important record evidence. The Court will not
confirm a determination “with such infirmities.” See Mid Continent
Nail, 770 F. Supp. 2d at 1379.

CONCLUSION

Remand is necessary so that Commerce may fully consider whether
the antidumping duty order includes Patterson’s steel coil rod. Al-
though the scope order contained language subject to interpretation
under Duferco, Commerce refused to consider the 19 C.FR. §
351.225(k)(1) factors and evidence relevant thereto that Patterson
presented to it. Therefore, its determination that the scope language
includes Patterson’s coil rod is not in accordance with law and un-
supported by substantial evidence. Further, Commerce refused to
consider Patterson’s arguments that its product was not subject to a
finding of injury or sales at LTFV. Moreover, Commerce failed to
adequately explain the reasoning upon which it based its determina-
tion. Therefore, the Court finds that a reconsideration of all evidence
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regarding the meaning of the scope language, as well as a more
thorough explanation of Commerce’s decision, is necessary.

The Court remands Commerce’s determination and orders it to
reconsider whether the language of the order includes Patterson’s coil
rod, following the interpretive procedure established in 19 C.F.R. §
351.225(k)(1). For the foregoing reasons, the Plaintiff’s Motion for
Judgment on the Agency Record is granted. The Court REMANDS
the Final Ruling to Commerce for reconsideration of its decision that
Patterson’s steel coil rod falls within the scope of the AD order, and
such proceedings shall be consistent with the opinions of this Court
and the Federal Circuit.

ORDER

Upon consideration of all papers and proceedings herein, it is
hereby

ORDERED that the final determination of the United States De-
partment of Commerce, published as Certain Steel Threaded Rod
from the People’s Republic of China: A.L. Patterson Final Scope Rul-
ing, A-570-932 (May 24, 2011) (Final Ruling) be, and hereby is,
REMANDED to Commerce for redetermination as provided in this
Opinion and Order; it is further

ORDERED that Plaintiffs’ Rule 56.2 Motion for Judgment on the
Agency Record be, and hereby is, GRANTED as provided in this
Opinion and Order; it is further

ORDERED that Commerce, on remand, shall reconsider its deci-
sion that Patterson’s steel coil rod falls within the scope of the anti-
dumping order; it is further

ORDERED that Commerce shall have ninety days from the date of
this Opinion and Order in which to file its redetermination upon
remand (“Second Remand Redetermination”), which shall comply
with all directives in this Opinion and Order; that the Plaintiffs shall
have thirty days from the filing of the Second Remand Redetermina-
tion in which to file comments thereon; and that Commerce shall
have thirty days from the filing of Plaintiff’s comments to file com-
ments.
Dated: August 6, 2012

New York, New York
/s/ Richard W. Goldberg

Ricuarp W. GOLDBERG SENIOR JUDGE



32 CUSTOMS BULLETIN AND DECISIONS, VOL. 46, No. 37, SEPTEMBER 5, 2012

Slip Op. 12-109

Marvin FurniTure (SeaNGHAI) Co. Ltp., Plaintiff, v. UNiTED StaATES,
Defendant, and AMERICAN FURNITURE MANUFACTURERS COMMITTEE FOR
LeEcarL TrapE AND VaucHAN-Basserr Furniture Company, Inc.,
Defendant-Intervenors.

Before: Nicholas Tsoucalas, Senior Judge
Court No.: 12-00100

Held: The Department of Commerce’s decision to rescind a new shipper review is
affirmed.

Dated: August 23, 2012

Neville Peterson, LLP, (John M. Peterson and Richard F. O’Neill) for Marvin Fur-
niture (Shanghai) Co. Ltd., Plaintiff.

Stuart F. Delery, Acting Assistant Attorney General; Jeanne E. Davidson, Director,
Patricia M. McCarthy, Assistant Director, Civil Division, United States Department of
Justice, (Carrie A. Dunsmore); Shana Hofstetter, Of Counsel, Office of the Chief Coun-
sel for Import Administration, United States Department of Commerce, for the United
States, Defendant.

King & Spalding, LLP, (Joseph W. Dorn, J. Michael Taylor, and P. Lee Smith) for
American Furniture Manufacturers Committee for Legal Trade and Vaughan-Bassett
Furniture Company, Inc., Defendant-Intervenors.

OPINION

TSOUCALAS, Senior Judge:

This matter comes before the Court upon the Motion for Judgment
on the Agency Record filed herein by Plaintiff, Marvin Furniture
(Shanghai) Co. Ltd. (“Marvin”). Marvin challenges the Department of
Commerce’s (“Commerce”) decision to rescind a new shipper review it
had initiated of certain entries made by Marvin of wooden bedroom
furniture. Marvin asserts that because it timely requested a new
shipper review for which it was otherwise eligible, Commerce’s re-
scission was not supported by substantial evidence or in accord with
the law. Defendant, United States and Defendant-Intervenors,
American Furniture Manufacturers Committee for Legal Trade and
Vaughan-Bassett Furniture Company, Inc. (collectively “AFMC”), ar-
gue that Marvin, in fact, did not meet the prerequisites necessary for
a new shipper review, and that Commerce’s decision was therefore
supported by substantial evidence and in accord with the law. The
Court concludes that Commerce’s rescission was supported by record
evidence and a reasonable application of the relevant statutory and
regulatory provisions, and affirms the determination.
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BACKGROUND

In 2005, the United States Department of Commerce (“Commerce”)
issued an antidumping duty order on wooden bedroom furniture from
the People’s Republic of China (“PRC”). See Notice of Amended Final
Determination of Sales at Less Than Fair Value and Antidumping
Duty Order: Wooden Bedroom Furniture from the People’s Republic of
China, 70 Fed. Reg. 329 (Jan. 4, 2005). Subsequent to the entry of this
order, any party making entries of subject merchandise not assigned
a special rate by Commerce was required to deposit estimated duties
at the PRC-wide rate of 216.01%.

Marvin manufactures wooden furniture in the PRC, and is owned
by a party who also owns an Australian company named Boori Inter-
national Pty. Ltd. (“Boori Int’1”). Boori Int’l distributes a line of high-
end juvenile furniture that is popular in Australia, the United King-
dom, Ireland, and several other countries. In order to begin selling
goods in the United States, the owner established Boori USA, LLC,
and made entries of wooden bedroom furniture into the United States
on June 20, 2011. Upon making these entries, Boori USA discovered
that it was required to make antidumping duty deposits at the PRC-
wide rate of 216.01%. In an attempt to obtain a lower rate, Marvin
requested that Commerce initiate a new shipper review of its entries.
See Letter from Neville Peterson to the Secretary of Commerce, Re:
Request for Initiation of Antidumping New Shipper Review: Wooden
Bedroom Furniture from the People’s Republic of China, Case Num-
ber: A570-890 (July 30, 2011) (“Initiation Request”), Public Rec. 1,
Confidential Rec. 1.! In the Initiation Request, Marvin indicated that
it had not exported subject merchandise to the United States prior to
June 2011. Initiation Request, Ex. D.

Per routine practice, Commerce asked the United States Customs
and Border Protection to confirm that Marvin had not made entries of
subject merchandise prior to the date stated in the Initiation Request.
This search turned up two entries of goods that had been made by
Marvin in September 2010, and Commerce issued a letter soliciting
comments from the parties regarding these entries. See Letter from
Import Administration to All Interested Parties (Aug. 19, 2011), PR
14, CR 4. On August 24, 2011, Marvin responded to Commerce’s letter
stating that while it had made entries in September 2010, the entries
were of non-subject merchandise. See Letter from Neville Peterson to
the Secretary of Commerce, Re: Marvin Furniture (Shanghai) Co.
Ltd.; CBP Data Comments: Wooden Bedroom Furniture from the
People’s Republic of China, New Shipper Review (Aug. 24, 2011), PR

! Hereinafter all documents in the public record will be designated “PR” and all documents
in the confidential record designated “CR.”
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16, CR 5. In reliance on Marvin’s August 24, 2011 letter, a Commerce
official signed the initiation notice the following day, August 25, 2011,
and the notice was published 6 days later. See Wooden Bedroom
Furniture from the People’s Republic of China: Initiation of Anti-
dumping Duty New Shipper Review, 76 Fed. Reg. 54,208 (Aug. 31,
2011).

Marvin subsequently filed responses to a questionnaire received
from Commerce indicating for the first time that the September 2010
entries had, in fact, contained subject goods, but added that the goods
were entered subject to a provision making them exempt from pay-
ment of antidumping duties. See Letter from Neville Peterson to the
Secretary of Commerce, Re: Marvin Furniture (Shanghai) Co. Ltd.
And Boori USA Inc.: Response to Supplemental Questionnaire;
Wooden Bedroom Furniture from the People’s Republic of China,
Case Number: A570-890 (Aug. 26, 2011), PR 24, CR 10. Subsequent
filings by Marvin confirmed that the first entry date contained in the
Initiation Request was incorrect, but Marvin maintained that the
date of its first entry of subject merchandise had not occurred more
than a year prior to the filing of the Initiation Request.? See, e.g.,
Letter from Neville Peterson to the Secretary of Commerce, Re: Mar-
vin Furniture (Shanghai) Co. Ltd. And Boori USA Inc.: Further Re-
sponse to Supplemental Questionnaire: Wooden Bedroom Furniture
from the People’s Republic of China (Aug. 31, 2011), PR 29, CR 13.

Despite Marvin’s assertions that all of its entries were made within
the year prior to filing its Initiation Request, Commerce issued a
preliminary rescission of the new shipper review, Wooden Bedroom
Furniture From the People’s Republic of China: Preliminary Rescis-
sion of Antidumping Duty New Shipper Review, 77 Fed. Reg. 1,456
(Jan. 10, 2012), and ultimately, a final rescission. Wooden Bedroom
Furniture From the People’s Republic of China: Final Rescission of
Antidumping Duty New Shipper Review, 77 Fed. Reg. 21,536 (Apr. 10,
2012) (“Final Rescission”). As a basis for its decision to rescind the
new shipper review of Marvin’s entries, Commerce stated that it

continues to find that Marvin Furniture’s request for an NSR
does not meet the requirements for [a new shipper review]
under 19 CFR 351.214(b)(2)(iv)(A) and (B). Specifically, Marvin
Furniture’s request for [a new shipper review] did not contain
documentation establishing the date on which its subject mer-

2 The Court notes that neither the Government nor AFMC point to evidence in the record
indicating that Marvin did import subject merchandise into the United States more than a
year before filing its Initiation Request. The fact that all of Marvin’s entries were made
within a year prior to the filing of the Initiation Request is therefore not in dispute.
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chandise was first entered into the United States for consump-
tion and the volume of that first entry.

Final Rescission, 77 Fed. Reg. at 21,537-38.

On appeal, Marvin argues that it is entitled to a new shipper review
because it complied with the statutory and regulatory requirements
for eligibility. Marvin asserts that even if the information in its
Initiation Request was incorrect, it quickly notified Commerce of the
error. More importantly, Marvin relies on the absence in the record of
any evidence that it imported subject merchandise more than an year
before making its Initiation Request. Marvin further asserts that
Commerce’s decision to rescind the new shipper review conflicts with
the provisions of Section 782 of the Tariff Act of 1930, as amended, 19
U.S.C. § 1677m?, which allows for the correction of erroneous infor-
mation submitted to Commerce.

The Government and AFMC counter that Commerce’s decision to
rescind the new shipper review was supported by the record evidence
because, notwithstanding its communications with Commerce, Mar-
vin never actually complied with the statutory and regulatory re-
quirements for initiating a new shipper review. Specifically, they
argue that Marvin’s Initiation Request was infirm because it did not
sufficiently notify Commerce of the correct first date its goods were
entered, nor did Marvin ever properly document the nature of its
September 2010 entries. The Government further argues that Com-
merce satisfied any relevant obligation it had under § 1677m.

JURISDICTION and STANDARD OF REVIEW

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §
1581(c) and 19 U.S.C. § 1516a(a)(2)(B)(iii). The Court will only dis-
turb Commerce’s determination if it is “unsupported by substantial
evidence or otherwise not in accordance with law.” 19 U.S.C. §
1516a(b)(1)(B)(1). Substantial evidence is “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.”
Huaiyin Foreign Trade Corp. (30) v. United States, 322 F.3d 1369,
1374 (Fed. Cir. 2003) (quoting Consol. Edison Co. v. NLRB, 305 U.S.
197, 229 (1938)). It is important to note that when such relevant
evidence is present, the Court must always affirm the agency deter-
mination as long as the determination is in accord with the law.
Where two different conclusions are supported by the evidence, the

3 All further citations to the Tariff Act of 1930 are to the relevant provisions of Title 19 of
the United States Code, 2006 edition.
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Court may not prefer its own to that of the agency. See Matsushita
Elec. Indus. Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir.
1984).

Additionally, when considering whether an agency determination is
in accord with the law, the Court must sometimes consider the agen-
cy’s interpretation of the law in question. That consideration is
weighed under the guidelines set forth in Chevron, U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). The framework
set forth in Chevron is well-established:

Under Chevron, the court first asks whether Congress has di-
rectly spoken to the precise question at issue; if so, the inquiry
ends and the Court must give effect to the unambiguously ex-
pressed intent of Congress. If the statute is silent or ambiguous
with respect to the issue, the court must ask whether Com-
merce’s interpretation is based on a permissible construction of
the statute.

Sahaviriya Steel Indus. Pub. Co. Ltd. v. United States, 649 F.3d 1371,
1375 (Fed. Cir. 2011) (quotations omitted). Under this standard,
“[s]tatutory interpretations articulated by Commerce during its an-
tidumping proceedings are entitled to judicial deference . . ..” Id. at
1374. A reviewing court “must not substitute its own judgment for
that of the agency even if the court might have preferred another
interpretation and even if the agency’s interpretation is not the only
reasonable one.” Wheatland Tube Co. v. United States, 495 F.3d 1355,
136061 (Fed. Cir. 2007) (citation omitted).

ANALYSIS

The possibility for a new shipper review derives from 19 U.S.C. §
1675:

If the administering authority receives a request from an ex-
porter or producer of the subject merchandise establishing that

(I) such exporter or producer did not export the merchandise
that was the subject of an antidumping duty or countervailing
duty order to the United States . . . during the period of inves-
tigation, and

(II) such exporter or producer is not affiliated (within the mean-
ing of section 1677(33) of this title) with any exporter or pro-
ducer who exported the subject merchandise to the United
States . . . during that period,
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the administering authority shall conduct a review under this
subsection to establish an individual weighted average dumping
margin or an individual countervailing duty rate (as the case
may be) for such exporter or producer.

19 U.S.C. § 1675(a)(2)(B)(1). The purpose of a new shipper review is to
provide an opportunity to an exporter or producer who may be en-
titled to an individual antidumping rate, but was not active during
the investigation, to be considered for such a rate. See Jining Yongjia
Trade Co., Ltd. v. United States, 34 CIT __, __, Slip Op. 10-134 at 3
(Dec. 16, 2010).

In addition to this statutory baseline for new shipper review eligi-
bility, 19 C.F.R. § 351.214 sets forth additional requirements for the
contents of an initiation request. First, the exporter or producer must
certify that it meets that provisions of 19 U.S.C. § 1675(a)(2)(B)(i). See
19 C.F.R. § 351.214(b)(2)(1)-(iii). The party making the request must
also file documentation establishing

(A) The date on which subject merchandise of the exporter or
producer making the request was first entered, or withdrawn
from warehouse, for consumption, or, if the exporter or producer
cannot establish the date of first entry, the date on which the
exporter or producer first shipped the subject merchandise for
export to the United States;

(B) The volume of that and subsequent shipments; and

(C) The date of the first sale to an unaffiliated customer in the
United States.

19 C.F.R. § 351.214(b)(2)(iv)(A)-(C). Finally, the regulations state that
an exporter or producer may request a new shipper review within one
year of the date on which they first entered subject merchandise. 19
C.F.R. § 351.214(c).

Upon consideration of these statutory and regulatory provisions, it
is clear that Marvin did not satisfy them in making its Initiation
Request. The Initiation Request itself shows entries made only dur-
ing June 2011. It later came to light that Marvin made entries of
subject goods in September 2010, meaning that its Initiation Request
was facially infirm under 19 C.F.R. § 351.214(b)(2)(iv)(A) and (B),
which requires documentation of the date on which subject goods
were first entered, and the volume of that and subsequent shipments.
While the parties disagree on the effectiveness of Marvin’s attempted
rehabilitation of its Initiation Request, there can be no dispute that
the proceedings began with a document that falls short of compliance
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with the relevant regulations. This infirmity presents a serious
hurdle for Marvin given the deference owed by this court to agency
decisions because Marvin, in essence, asks the Court to conclude that
Commerce erred in applying the express provisions of its regula-
tions.*

Furthermore, contrary to Marvin’s arguments, the documentation
required in a new shipper request does not just establish that an
exporter or producer is “new.” It also provides the basis upon which
Commerce can undertake the review and calculate an individual
antidumping rate. See 19 C.F.R. § 351.214(b)(2)(iv)(B); Def.’s Resp. to
Pl’s Rule 56.2 Mot. at 11; see generally, 19 U.S.C. § 1675. If a new
shipper request does not provide Commerce with accurate informa-
tion regarding an exporter or producer’s entries, the agency is unable
to engage in these calculations.

Additionally, the Court concludes that 19 U.S.C. § 1677m is inap-
plicable here. While its provisions do allow for a party to correct
infirm filings, it applies to insufficient information that was submit-
ted in “response to a request for information.” 19 U.S.C. § 1677m(d).
Here, Marvin’s Initiation Request was not filed in response to a
request for information made by Commerce. Of its own accord, Mar-
vin sought a new shipper review after compiling the information and
documentation it believed necessary. The Court will not disturb Com-
merce’s rescission of the new shipper review where, as here, the
rescission was based on an application of the express provisions of the
relevant statutes and regulations to facts that are undisputed in all
material respects.

Based on the foregoing, and upon the Marvin’s Motion, the re-
sponses thereto, and all other pleadings and papers filed herein, it is
hereby

ORDERED that the Motion for Judgment on the Agency Record
filed herein by Marvin Furniture (Shanghai) Co. Ltd. is denied.
Dated: August 23, 2012

New York, New York
/s/ NICHOLAS TSOUCALAS

Nicuoras TsoucaLAs SENIOR JUDGE

4 It is worth noting here that in its Reply supporting the instant Motion, Marvin makes
clear that it is not challenging the validity of any part of 19 C.F.R. § 351.214.





