U.S. Customs and Border Protection

1

COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS
(NO. 2 2017)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in February
2017. The last notice was published in the CUSTOMS BULLETIN on
March 8, 2017.

Corrections or updates may be sent to: Intellectual Property Rights
Branch, Regulations and Rulings, Office of Trade, U.S. Customs and
Border Protection, 90 K Street, NE., 10** Floor, Washington, D.C.
20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: LaVerne Watkins,
Paralegal Specialist, Intellectual Property Rights Branch, Regula-
tions & Rulings, Office of Trade, at (202) 325-0095.

CHarLES R. STEUART
Chief,
Intellectual Property Rights Branch
Regulations and Rulings, Office of Trade
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NOTICE OF ISSUANCE OF FINAL DETERMINATION
CONCERNING THE WORKFIT-TL SIT-STAND DESKTOP
WORKSTATION

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of final determination.

SUMMARY: This document provides notice that U.S. Customs and
Border Protection (“CBP”) has issued a final determination concern-
ing the country of origin of the WorkF'it-TL Sit-Stand Desktop Work-
station. Based upon the facts presented, CBP has concluded in the
final determination that the United States is the country of origin of
the WorkF'it-TL Sit-Stand Desktop Workstation for purposes of U.S.
government procurement.

DATES: The final determination was issued on March 7, 2017. A
copy of the final determination is attached. Any party-at-interest,
as defined in 19 CFR 177.22(d), may seek judicial review of this
final determination no later than April 12, 2017.

FOR FURTHER INFORMATION CONTACT: Elif Eroglu,
Valuation and Special Programs Branch, Regulations and Rulings,
Office of Trade (202) 325-02717.

SUPPLEMENTARY INFORMATION: Notice is hereby given
that on March 7, 2017, pursuant to subpart B of Part 177, U.S.
Customs and Border Protection Regulations (19 CFR part 177,
subpart B), CBP issued a final determination concerning the
country of origin of the WorkFit-TL Sit-Stand Desktop Workstation
which may be offered to the U.S. Government under an
undesignated government procurement contract. This final
determination, Headquarters Ruling Letter (“HQ”) H280512, was
issued under procedures set forth at 19 CFR part 177, subpart B,
which implements Title III of the Trade Agreements Act of 1979, as
amended (19 U.S.C. 2511-18). In the final determination, CBP
concluded that, under the totality of the circumstances, the country
of origin of the WorkFit-TL Sit-Stand Desktop Workstation is the
United States for purposes of U.S. Government procurement.

Section 177.29, CBP Regulations (19 CFR 177.29), provides that a
notice of final determination shall be published in the Federal Reg-
ister within 60 days of the date the final determination is issued.
Section 177.30, CBP Regulations (19 CFR 177.30), provides that any
party-at-interest, as defined in 19 CFR 177.22(d), may seek judicial
review of a final determination within 30 days of publication of such
determination in the Federal Register.
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Dated: March 7, 2017.

Avice A. KipEL,
Executive Director,
Regulations and Rulings, Office of Trade.

Attachment
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HQ H280512
March 07, 2017
OT:RR:CTF:VS H280512 EE
CATEGORY: Marking
JiM NOREAULT
Ercotron Inc.
1181 Trarp RoAD
Eacan, MN 55121

RE: U.S. Government Procurement; Title III, Trade Agreements Act of 1979
(19 U.S.C. 2511); Subpart B, Part 177, CBP Regulations; WorkFit-TL
Sit-Stand Desktop Workstation

Dear MR. NoreauLT:

This is in response to your correspondence of September 29, 2016 request-
ing a final determination on behalf of Ergotron Inc. (“Ergotron”), pursuant to
subpart B of Part 177, U.S. Customs and Border Protection (“CBP”) Regula-
tions (19 CFR 177.21 et seq.). Under the pertinent regulations, which imple-
ment Title III of the Trade Agreements Act of 1979, as amended (19 U.S.C.
2511 et seq.), CBP issues country of origin advisory rulings and final deter-
minations as to whether an article is or would be a product of a designated
country or instrumentality for the purposes of granting waivers of certain
“Buy American” restrictions in U.S. law or practice for products offered for
sale to the U.S. Government.

This final determination concerns the country of origin of the WorkFit-TL
Sit-Stand Desktop Workstation. We note that Ergotron is a party-at-interest
within the meaning of 19 CFR 177.22(d)(1) and is entitled to request this final
determination.

FACTS:

The merchandise at issue is the WorkF'it-TL Sit-Stand Desktop Worksta-
tion. You state that the WorkFit-TL is an ergonomic, height adjustable desk
intended to help promote a healthy work environment by giving the user the
ability to easily adjust between a standing or sitting positon. The WorkFit-TL
can be adjusted by releasing the hand-brake levers on either side of the unit
to position the surface higher or lower to accommodate sitting or standing
position. The WorkFit-TL is assembled in the United States from U.S. and
Chinese components. Ergotron received a country of origin marking ruling for
the WorkFit-T Sit-Stand Desktop Workstation from the National Commodity
Specialist Division (New York Ruling Letter (“NY”) N276731, dated July 15,
2016). You state that WorkFit-TL features a larger keyboard tray and wider
work surface than the WorkFit-T but the products and the assembly pro-
cesses are otherwise identical.

You have submitted photographs, an assembly drawing, a process flow
map, and two bills of materials for the WorkFit-TL. The first bill of materials
is for materials utilized for all processing performed in the United States. The
second bill of materials is for all processing performed in China. You state
that of the total cost of production, 57 percent is attributable to materials of
U.S. origin and U.S. labor costs (including overhead).

You state that the WorkFit-TL is comprised of three main components: A
Chinese origin lift assembly, a U.S. origin laminated particle board work
surface and keyboard tray. The lift assembly consists of base metal and
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provides user assisted lift functionality by means of spring force to allow
adjustment of the product between sitting and standing positions. The lift
assembly from China is assembled with components fabricated in Ergotron’s
facility in the United States including the work surface, keyboard tray, right
and left keyboard support brackets, and metal support bar. The design and
development of the WorkFit-TL occurs in the United States. The production
that occurs in the United States includes the following:

The right and left keyboard support brackets and metal support bar
e Laser cutting sheet metal components

* Press braking to bend sheet metal components to create the right and
left brackets and the metal support bar

e Stud insertion into the sheet metal components
e Painting the sheet metal components
» Assembling the sheet metal components to the imported lift mechanism.

The work surface and keyboard tray

e Sawing raw Medium-Density Fiberboard (“MDF”) to the size of the work
surface and keyboard tray

* Routing of profiles on the MDF sheets

e Sanding of MDF to prepare for the vinyl laminate

* Applying glue to the MDF

* Pressing the vinyl laminate onto the MDF

* Removing the excess laminate from the work surface and keyboard tray

* Removing the excess glue from the bottom of the work surface and
keyboard tray

e Printing the Ergotron logo onto work surface

e Attaching the work surface and keyboard tray to the lift mechanism of
Chinese origin.

ISSUE:

What is the country of origin of the WorkFit-TL Sit-Stand Desktop Work-
station for the purposes of U.S. Government procurement?

LAW AND ANALYSIS:

Pursuant to subpart B of Part 177, 19 CFR 177.21 et seq., which imple-
ments Title III of the Trade Agreements Act of 1979, as amended (19 U.S.C.
2511 et seq.), CBP issues country of origin advisory rulings and final deter-
minations as to whether an article is or would be a product of a designated
country or instrumentality for the purposes of granting waivers of certain
“Buy American” restrictions in U.S. law or practice for products offered for
sale to the U.S. Government.
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Under the rule of origin set forth under 19 U.S.C. 2518(4)(B):

An article is a product of a country or instrumentality only if (i) it is wholly
the growth, product, or manufacture of that country or instrumentality, or (ii)
in the case of an article which consists in whole or in part of materials from
another country or instrumentality, it has been substantially transformed
into a new and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was so transformed.

See also 19 CFR 177.22(a).

In rendering advisory rulings and final determinations for purposes of U.S.
Government procurement, CBP applies the provisions of subpart B of Part
177 consistent with Federal Acquisition Regulations. See 19 CFR 177.21. In
this regard, CBP recognizes that the Federal Acquisition Regulations restrict
the U.S. Government’s purchase of products to U.S.-made or designated
country end products for acquisitions subject to the TAA. See 48 CFR
25.403(c)(1). The Federal Acquisition Regulations define “U.S.-made end
product” as:

... an article that is mined, produced, or manufactured in the United States
or that is substantially transformed in the United States into a new and
different article of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed.

48 CFR 25.003.

In order to determine whether a substantial transformation occurs when
components of various origins are assembled into completed products, the
determinative issue is the extent of operations performed and whether the
parts lose their identity and become an integral part of the new article. See
Belcrest Linens v. United States, 6 CIT 204 (1983), aff’d, 741 F.2d 1368 (Fed.
Cir. 1984). The country of origin of the item’s components, extent of the
processing that occurs within a country, and whether such processing renders
a product with a new name, character, and use are primary considerations in
such cases. Additionally, factors such as the resources expended on product
design and development, extent and nature of post-assembly inspection and
testing procedures, and the degree of skill required during the actual manu-
facturing process may be relevant when determining whether a substantial
transformation has occurred. No one factor is determinative.

In Carlson Furniture Industries v. United States, 65 Cust. Ct. 474 (1970),
the U.S. Customs Court ruled that U.S. operations on imported chair parts
constituted a substantial transformation, resulting in the creation of a new
article of commerce. After importation, the importer assembled, fitted, and
glued the wooden parts together, inserted steel pins into the key joints, cut
the legs to length and leveled them, and in some instances, upholstered the
chairs and fitted the legs with glides and casters. The court determined that
the importer had to perform additional work on the imported chair parts and
add materials to create a functional article of commerce. The court found that
the operations were substantial in nature, and more than the mere assembly
of the parts together.

In HQ 561258, dated April 15, 1999, CBP determined that the assembly of
numerous imported workstation components with the U.S.-origin work sur-
face, which was the essential and largest component of the workstation, into
finished workstations constituted a substantial transformation. CBP held
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that the imported components lost their identity as leg brackets, drawer
units, panels etc. when they were assembled together to form a workstation.
In HQ H083693, dated March 23, 2010, CBP held that a certain wood chest
assembled in the United States was a product of the United States for
purposes of U.S. government procurement. The wood chest was assembled
from over twenty U.S. and foreign components. Of the total cost of produc-
tion, 40 percent was attributable to materials of U.S. origin, U.S. warehouse
overhead and U.S. labor costs (including overhead). CBP held that the com-
ponents that were used to manufacture the wood chest, when combined with
a U.S. origin laminate top, were substantially transformed as a result of the
assembly operations performed in the United States. See also HQ 731676,
dated June 22, 1989, (unfinished mahogany table legs and rails from the
Philippines were substantially transformed in the United States when as-
sembled into a table base with a U.S. origin wood veneered top).

In the instant case, the lift assembly, manufactured in China, is assembled
in the United States with laminated particle board work surface and key-
board tray, right and left keyboard support brackets, and metal support bar
which are fabricated in the United States by Ergotron. The processes that
occur in the United States include sawing, profiling, sanding, hot-pressing
and trimming to manufacture the work surface and keyboard tray as well as
laser-cutting, bending and painting of the sheet metal components followed
by final assembly of the U.S. origin and the imported components. Based on
the facts provided and consistent with the CBP rulings cited above, we find
that the imported lift assembly is substantially transformed as a result of the
assembly performed in the United States to produce the finished WorkFit-TL
Sit-Stand Desktop Workstation. In support of this conclusion, we agree that
the lift assembly is not functional to an end user by itself as it does not
include the primary features of the U.S. origin work surface and keyboard
tray which allow the work to be conducted, and without which, the lifting
mechanism is incapable of being used as a workstation. Accordingly, we find
that the country of origin of the WorkFit-TL Sit-Stand Desktop Workstation
for purposes of U.S. Government procurement is the United States.

HOLDING:

The country of origin of the WorkF'it-TL Sit-Stand Desktop Workstation for
government procurement purposes is the United States.

Notice of this final determination will be given in the Federal Register, as
required by 19 CFR 177.29. Any party-at-interest other than the party which
requested this final determination may request, pursuant to 19 CFR 177.31,
that CBP reexamine the matter anew and issue a new final determination.
Pursuant to 19 CFR 177.30, any party-at-interest may, within 30 days after
publication of the Federal Register notice referenced above, seek judicial
review of this final determination before the Court of International Trade.

Sincerely

Avice A. KipEL,
Executive Director,
Regulations and Rulings, Office of Trade

[Published in the Federal Register, March 13, 2017 (82 FR 13462)]
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NOTICE OF ISSUANCE OF FINAL DETERMINATION
CONCERNING CERTAIN DATA STORAGE PRODUCTS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of final determination.

SUMMARY: This document provides notice that U.S. Customs and
Border Protection (“CBP”) has issued a final determination concern-
ing the country of origin of three data storage products. Based upon
the facts presented, CBP has concluded that the country of origin of
two data storage products is Mexico and the country of origin of the
third data storage is Malaysia for purposes of U.S. Government pro-
curement.

DATES: The final determination was issued on March 8, 2017. A
copy of the final determination is attached. Any party-at-interest,
as defined in 19 CFR 177.22(d), may seek judicial review of this
final determination within April 13, 2017.

FOR FURTHER INFORMATION CONTACT: Grace A. Kim,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of Trade, (202) 325-7941.

SUPPLEMENTARY INFORMATION: Notice is hereby given
that on March 8, 2017, pursuant to subpart B of part 177, U.S.
Customs and Border Protection Regulations (19 CFR 177(B)), CBP
issued a final determination concerning the country of origin of
certain data storage products, which may be offered to the U.S.
Government under an undesignated government procurement
contract. This final determination, HQ H269185, was issued under
procedures set forth at 19 CFR 177(B), which implements Title III
of the Trade Agreements Act of 1979, as amended (19 U.S.C.
2511-18). In the final determination, CBP concluded that for two of
the three products, the processing in Mexico results in a
substantial transformation. However, for the third product, the
processing in Mexico does not result in a substantial
transformation. Therefore, the country of origin of two data storage
products is Mexico and the country of origin of the third data
storage is Malaysia for purposes of U.S. Government procurement.
Section 177.29, CBP Regulations (19 CFR 177.29), provides that a
notice of final determination shall be published in the Federal Reg-
ister within 60 days of the date the final determination is issued.
Section 177.30, CBP Regulations (19 CFR 177.30), provides that any
party-at-interest, as defined in 19 CFR 177.22(d), may seek judicial
review of a final determination within 30 days of publication of such
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determination in the Federal Register.
Dated: March 8, 2017.

Avice A. KipEL,
Executive Director,
Regulations and Rulings, Office of Trade.

Attachment
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HQ H269185
OT:RR:CTF:VS H269185 GaK
CATEGORY: Marking
StuarT P. SEIDEL
Baker & McKenzie LLP
815 Connecricur Ave. NW.
WasHineron, DC 20006

RE: Final Determination; Government Procurement; Country of Origin of
data storage system; Substantial Transformation

Dear MR. SEIDEL:

This is in response to a letter we received dated September 18, 2013,
requesting a final determination on behalf of [*#*¥*#¥%*] (“the Company”),
pursuant to subpart B of Part 177 of the U.S. Customs and Border Protection
Regulations (19 CFR part 177) and to two follow-up submissions dated
January 6, 2014, and May 30, 2014. You also requested a country of origin
marking decision. CBP also received notification on July 21, 2015 that the
Company was acquired by another corporation and counsel for the Company
was replaced. Under 19 CFR part 177, which implements Title III of the
Trade Agreements Act of 1979 (TAA), as amended (19 U.S.C. 2511 et seq.),
CBP issues country of origin advisory rulings and final determinations as to
whether an article is or would be a product of a designated country or
instrumentality for the purposes of granting waivers of certain “Buy Ameri-
can” restrictions in U.S. law or practice for products offered for sale to the
U.S. Government.

This final determination concerns the country of origin of three data stor-
age products for government procurement. As a U.S. importer, the Company
is a party-at-interest within the meaning of 19 CFR 177.22(d)(1) and is
entitled to request this final determination. A meeting was held at our office
on February 19, 2014.

In your letter, you requested confidential treatment for certain information
contained in the file. Pursuant to 19 CFR 177.2(b)(7), the identified informa-
tion has been bracketed and will be redacted in the public version of this final
determination.

FACTS:

The Company is a data storage technology company headquartered in the
United Kingdom with worldwide operations. The Company manufactures a
variety of high performance enterprise data storage products that are used
for the storage of electronic data onto physical disc drives. These products
serve as the building blocks for medium to large corporations with a need to
store and access large amounts of data securely and rapidly. Physically, the
products operate in large server rooms or similar facilities, managed by
trained professional information technology staff.

Three products are the subject of this ruling and they all apply the Inte-
grated Storage Test Platform (“ISTP”). ISTP is a highly proprietary, Linux-
based global hardware and software solution representing approximately 100
man-years of software development time over the past ten years and
6,500,000 lines of code, developed in the United Kingdom and the United
States for the Company’s manufacturing processes. You state that ISTP is a
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critical element of the Company’s products. As discussed infra, the firmware
for the three data storage products is developed and managed in the United
Kingdom and a team of 19 United Kingdom-based software engineers man-
age ISTP. There are also software engineers at each production facility,
including a Mexican facility at issue, that are trained by the United
Kingdom-based engineers. ISTP-qualified engineers are located at the pro-
duction site to provide input into the manufacturing and testing processes
and all engineers have a high level of competence in “C” programming, test
engineering, and the Company’s product knowledge. The ISTP undergoes
approximately 40 updates a month incorporating customer requirements and
design updates that directly affect the manufacturing process in Mexico.

Product One, the [**#*#%**] {5 a storage application platform delivering
integrated storage and enterprise server system resources that tailor the
amount of processing, memory, storage capacity, and high bandwidth input/
output resources to meet customers’ requirements. While Product One can be
configured based on customer requirements, it generally includes hard disc
slots that can carry up to 24 hard disc drivers in drive carrier, server-grade
Intel processor(s), memory chips, and seven Peripheral Component Intercon-
nect Express (“PCle”) input/ output slots. It can accept both a base-level
operating system and unique storage applications developed by Original
Equipment Manufacturers (“OEM”). The chassis subassembly is imported
from Malaysia; hard disc drives are imported from China, Singapore, or
Thailand; and a power supply included in the chassis subassembly is im-
ported from the Philippines. All of the components are imported into Mexico
for assembly, firmware installation, inspection, and testing. The workers at
the Mexican facility are stated to be highly trained and many positions
require college/technical degrees, in addition to 1-7 years of experience.

The assembly process in Mexico starts with the chassis subassembly, which
is a non-functioning unit that includes certain electronic components (e.g.,
printed circuit board assemblies, a controller/central processing unit), but not
the disc drives, firmware/software, or the ISTP configuration essential to the
finished product. The assembly process takes approximately 135 minutes and
is as follows:

1. The chassis subassembly is removed from the packaging, prepared for
production, and inspected.

2. A SAP-trained employee generates labels to be applied to the subassem-
bly to track the subassembly parts through the production.

3. The individual hard drives from China, Singapore, or Thailand, and
drive carriers from Malaysia are assembled to create 24 disc drive assem-
blies. This process is conducted under stringent electrostatic discharge
(“ESD”) controlled conditions and operators must use SAP to determine the
assembly process. The installation of each hard drive into the drive carrier
takes 12 steps.

4. The disc drive assemblies are installed into the chassis subassembly in
a 15 step process, with SAP-generated labels.

5. The assembled chassis build undergoes first inspection, in an approxi-
mately 80—85 step process, which primarily focuses on the physical condition
and the traceability of all the parts.

6. During the basic assurance test and functional test/firmware and soft-
ware installation, the chassis build is connected to a custom test server to
enable the correct configuration of the unit for customer use. Then, the
updated software is loaded, including the specified level of firmware, vital



26 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 13, MarcH 29, 2017

product data, security data, and serialization information. The firmware is
developed and managed by engineers in the United Kingdom.

7. A controlled environment reliability test is conducted to ensure that the
chassis build can endure challenging physical environments (excessive heat
or cold).

8. The Hipot test is conducted to verify that the chassis build is electrically
safe, which confirms that the electric current used to run the unit is ad-
equately shielded so that neither the operators nor the equipment are
harmed by electrical shock and that all insulation is installed correctly.

9. Customer region-specific power cables, installation, and other customer-
specific documentation are added.

10. Final inspection is performed.

Product Two, the [***¥**%*] ig a combined storage and server platform on
which OEMs can deploy their own data storage software as a storage solution
to their end customers. The embedded servers have less memory, processing,
and input/output capacity than Product One, but they are designed to provide
OEMs with a high availability storage solution that can withstand a server
failure. While Product Two can be configured based on customer require-
ments, it generally includes hard disc drive slots that can carry up to 24 hard
disc drives in drive carriers, and two embedded server modules with a
low-power server-grade Intel processor, memory chips, and one PCle input/
output slot. It can also accept both a case-level operating system and unique
OEM applications. The assembly process is similar to the Product One as-
sembly, in that it starts with the chassis subassembly, but does not include
disc drive assemblies and has a different computing capacity. The assembly
process takes approximately 76 minutes of labor time.

Product Three, the [***#**%*] ig also substantially similar to Product One,
but it can incorporate up to 84 disc drives. Otherwise, the assembly in Mexico
is substantially similar to that of Product One. The assembly process takes
approximately 355 minutes of labor time.

During the Basic Assurance Test and Functional Test/Firmware and Soft-
ware Installation process in all three products, the Company loads numerous
firmware files onto the system (15 firmware files in Product One and Product
Three, and 22 firmware files in Product Two). The specific firmware is said to
confer customer specific operational functionality to the system and enable
the components to work together. The disc drives are programmed with key
codes in order to work with the customer application, and the Company
states that the disc drives are not functional without this step. The drives are
programmed to set up to 300 custom drive performance characteristics, such
as timeouts, error thresholds, and data block size. The Company states that
the post-assembly programming and testing enables the operation of each
product and customizes it for its customers. The Company’s programming
process is driven and managed by the ISTP and is as follows:

1. Initialization and hardware validation is performed to ensure that all
necessary physical components are present (disc drives, power units, batter-
ies, motherboards, other printed circuit boards, etc).

2. Canister master/slave validation is performed to ensure that the “mas-
ter” canister (controller) is properly communicating with the other canisters
(the “slaves”).

3. Code load and validation are conducted in three phrases to establish the
customer-specific operating systems and application code: boot loader (load-
ing code that establish initial functions required by the customer), enclosure
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configuration (ensuring that hardware is compatible with the software or
application that will operate on the product), and virtual product data load
and configuration (customizing the product instruction to be specific to the
customer’s product).

4. Motherboard Ethernet branding ensures that the Ethernet ports operate
correctly.

5. An SES element test is performed to ensure that sensors are present and
communicating with the system.

6. Hard disc drive presence, code load, and validation is performed to
ensure that all hard disc drives have been installed properly and are able to
communicate with the system. The Company will load the customer’s firm-
ware and establish the operational behavior of the drives.

7. Ahard disc drive rotational vibration test is performed to ensure that the
fan vibration does not affect the integrity of data sent to and received by the
disc drives.

8. Hard disc drive performance, link speed, and status are verified to assess
the response time between the drives and execute the instruction from the
main processing unit.

9. Hard disc drive branding and validation is performed.

10. Fan speed test is conducted.

11. Voltage, battery, and temperature validation is performed.

12. Log analysis is conducted.

The Company also states that all three storage products are classified
under subheading 8471.70 of the Harmonized Tariff Schedule of the United
States (“HTSUS”). As reflected in the General Note (“GN”) 12(u)(6) of the
HTSUS, the Company states that the goods are considered originating goods
for purposes of the North American Free Trade Agreement (“NAFTA”) when
imported into the United States from Mexico. The Company states that the
major components imported into Mexico (chassis subassemblies, disc drives,
drive carriers, drawer assemblies, etc.) are classified within the subheadings
of 8471.60 and 8472.90, HTSUS.

ISSUES:

I. What is the country of origin of the three data storage products for
purposes of U.S. Government procurement?

II. What is the proper country of origin marking under the NAFTA Marking
Rules of the three storage products?

LAW AND ANALYSIS:
1. Country of Origin for Procurement Purposes

Pursuant to subpart B of Part 177, 19 CFR 177.21 et seq., which imple-
ments Title III of the Trade Agreements Act of 1979, as amended (19 U.S.C.
2511 et seq.), CBP issues country of origin advisory rulings and final deter-
minations as to whether an article is or would be a product of a designated
country or instrumentality for the purposes of granting waivers of certain
“Buy American” restrictions in U.S. law or practice for products offered for
sale to the U.S. Government.

Under the rule of origin set forth under 19 U.S.C. 2518(4)(B):

An article is a product of a country or instrumentality only if (i) it is wholly
the growth, product, or manufacture of that country or instrumentality, or (ii)
in the case of an article which consists in whole or in part of materials from
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another country or instrumentality, it has been substantially transformed
into a new and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was so transformed.

See also 19 CFR 177.22(a).

In Data General v. United States, 4 Ct. Int’l Trade 182 (1982), the court
determined that for purposes of determining eligibility under item 807.00,
Tariff Schedules of the U.S. (predecessor to subheading 9802.00.80, HTSUS),
the programming of a foreign PROM (Programmable Read-Only Memory
chip) in the United States substantially transformed the PROM into a U.S.
article. In programming the imported PROMs, the U.S. engineers systemati-
cally caused various distinct electronic interconnections to be formed within
each integrated circuit. The programming bestowed upon each circuit its
electronic function, that is, its “memory” which could be retrieved. A distinct
physical change was effected in the PROM by the opening or closing of the
fuses, depending on the method of programming. This physical alteration, not
visible to the naked eye, could be discerned by electronic testing of the PROM.
The court noted that the programs were designed by a project engineer with
many years of experience in “designing and building hardware.” While rep-
licating the program pattern from a “master” PROM may be a quick one-step
process, the development of the pattern and the production of the “master”
PROM required much time and expertise. The court noted that it was un-
disputed that programming altered the character of a PROM. The essence of
the article, its interconnections or stored memory, was established by pro-
gramming. The court concluded that altering the non-functioning circuitry
comprising a PROM through technological expertise in order to produce a
functioning read only memory device, possessing a desired distinctive circuit
pattern, was no less a “substantial transformation” than the manual inter-
connection of transistors, resistors and diodes upon a circuit board creating a
similar pattern.

In determining whether the combining of parts or materials constitutes a
substantial transformation, the determinative issue is the extent of opera-
tions performed and whether the parts lose their identity and become an
integral part of the new article. Belcrest Linens v. United States, 573 F. Supp.
1149 (Ct. Int'l Trade 1983), aff'd, 741 F.2d 1368 (Fed. Cir. 1984). Assembly
operations that are minimal or simple, as opposed to complex or meaningful,
will generally not result in a substantial transformation.

In order to determine whether a substantial transformation occurs when
components of various origins are assembled into complete products, CBP
considers the totality of the circumstances and makes such determinations on
a case-by-case basis. The country of origin of the item’s components, extent of
the processing that occurs within a country, and whether such processing
renders a product with a new name, character, and use are primary consid-
erations in such cases. Additionally, factors such as the resources expended
on product design and development, the extent and nature of post-assembly
inspection and testing procedures, and worker skill required during the
actual manufacturing process will be considered when determining whether
a substantial transformation has occurred. No one factor is determinative.

You argue that the country of origin of the three products is Mexico because
the components imported into Mexico are substantially transformed as a
result of the Mexican assembly operations, as described infra, downloading of
the software, programming and customization of the software and firmware,
and extensive testing of the data storage products.
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In Headquarters Ruling Letter (“HQ”) H082476, dated May 11, 2010, and
in New York Ruling Letter (“NY”) N083979 dated December 3, 2009, the
United States was determined to be the country of origin of ICS clustered
storage units, when foreign components were assembled into the units and
programmed in the United States. In HQ H025023 dated April 1, 2008, CBP
determined that the Czech Republic was the country of origin of a fabric
switch that was assembled to completion and programmed in that country.
See also HQ H089762, dated June 2, 2010 (GTX Mobile and Handheld
Computer); and HQ H090115, dated August 2, 2010 (Unified Communica-
tions Solution). In HQ H125975 dated January 19, 2011, CBP considered a
similar scenario to the one here. In HQ H125975, all of the components were
assembled into the data storage system in Mexico and the previously pro-
grammed controller assembly was downloaded with software, which was
stated to impart the functional intelligence to the system to allow for storage
management, performance monitoring and access control. In HQ H125975,
CBP found that the major operating hardware components were the control-
ler assembly and the hard drives set, which were of Thai origin. However, the
assembly process in Mexico involved multiple countries of origin with devel-
opment and programming also occurring in two different countries. CBP
concluded that the imported components of various origins lost their indi-
vidual identities and were substantially transformed into a new and different
article, as a result of the assembly and programming operations that took
place in Mexico.

In this case, there are also significant assembly operations of the data
storage products occurring in Mexico. Similar to HQ H125975, we have
various countries involved: Chassis assembly from Malaysia; power supply
from the Philippines; software from the United Kingdom; hard disc drives
from China, Singapore, or Thailand; and assembly in Mexico. Given the
totality of the circumstances in this case, we find that Products One and
Three are substantially transformed in Mexico mainly because of the assem-
bly of the various components. However, we find that the origin of Product
Two is Malaysia because it lacks the disc drive assemblies, which make up a
significant part of the assembly process. For purposes of government pro-
curement, Mexico is the country of origin for Products One and Three, and
Malaysia is the country of origin for Product Two.

II. NAFTA Marking

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides
that, unless excepted, every article of foreign origin imported into the United
States shall be marked in a conspicuous place as legibly, indelibly, and
permanently as the nature of the article (or its container) will permit, in such
a manner as to indicate to the ultimate purchaser in the United States the
English name of the country of origin of the article. By enacting 19 U.S.C.
1304, Congress intended to ensure “that the ultimate purchaser would be
able to know by inspecting the marking on the imported goods the country of
which the goods are the product. The evident purpose is to mark the goods so
that at the time of purchase the ultimate purchaser may, by knowing where
the goods were produced, be able to buy or refuse to buy them, if such
marking should influence his will.” United States v. Friedlaender & Co., 27
C.C.PA. 297, 302 (1940).

Section 134.1(b), CBP Regulations (19 CFR 134.1(b)), defines “country of
origin” as “the country of manufacture, production or growth of any article of
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foreign origin entering the United States. Further work or material added to
an article in another country must effect a substantial transformation in
order to render such other country the ‘country of origin’ within the meaning
of this part; however, for a good of a NAFTA country, the NAFTA Marking
Rules will determine the country of origin.”

The NAFTA Marking Rules require the application of the country of origin
rules per 19 CFR 102.11, in order to determine whether a good qualifies to be
marked as a good of a NAFTA country. See 19 CFR 134.1(j). Section 102.11,
CBP Regulations (19 CFR 102.11), provides the hierarchical rules for deter-
mining the country of origin of imported goods for NAFTA purposes, in part,
as follows:

(1) The good is wholly obtained or produced;

(2) The good is produced exclusively from domestic materials; or

(3) Each foreign material incorporated in that good undergoes an appli-
cable change in tariff classification set out in 102.20 and satisfies any other
applicable requirements of that section and all other applicable requirements
of these rules are satisfied.

The three data storage products are neither wholly obtained or produced in
a single NAFTA country or produced exclusively from domestic materials.
You state that the three products are classified under subheading 8471.70,
HTSUS. CBP agrees with the Company’s classification with regard to Prod-
uct One and Product Three. However, after consulting with the National
Commodity Specialist Division (“NCSD”), we have determined that Product
Two is classified in subheading 8471.80, HTSUS. The tariff shift rule for
goods of subheading 8471.70 and 8471.80 is set forth in 19 CFR 102.20 as
follows:

8471.60-8472.90

A change to subheading 8471.60 through 8472.90 from any other subheading
outside that group, except from subheading 8504.40 or from heading 8473; or

A change to subheading 8471.60 through 8472.90 from any other subheading
within that group or from subheading 8504.90 or from heading 8473, pro-
vided that the change is not the result of simple assembly.

In all three instances, the Company concedes that the tariff shift rule is not
met because the major components are classified in subheadings between
8471.60 and 8472.90, HTSUS, and do not undergo a tariff shift.

However, the Company states that the products will qualify for preferential
tariff treatment under the NAFTA. Assuming the Company plans to make a
NAFTA claim at the time of entry, 19 CFR 102.19(a) provides as follows:

.. if a good is originating within the meaning of 181.1(q) of this chapter is
not determined under 102.11(a) or (b) or 102.21 to be a good of a single
NAFTA country, the country of origin of such good is the last NAFTA country
in which that good underwent production other than minor processing . . .

The language of 19 CFR 102.19(a) is applicable because pursuant to GN
12(b)(v), the three products are considered originating because they are
classified under subheading 8471.70 and 8471.80, HTSUS.! Since the three

1 GN 12(b)(v) states that the goods enumerated in subdivision (u) of GN 12 are originating
in the territory of a NAFTA party. GN 12(u) states that automatic data processing machines
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products undergo production other than minor processing in Mexico, the
country of origin for marking purposes under the NAFTA Marking Rules will
be Mexico.

HOLDING:

Based on the facts provided, we find that the country of origin of Products
One and Three for purposes of U.S. Government procurement is Mexico. The
country of origin of Product Two for purposes of U.S. Government procure-
ment is Malaysia. The country of origin for all three products for marking
purposes will be Mexico under the NAFTA Marking Rules.

Notice of this final determination will be given in the Federal Register, as
required by 19 CFR 177.29. Any party-at-interest other than the party which
requested this final determination may request, pursuant to 19 CFR 177.31,
that CBP reexamine the matter anew and issue a new final determination.
Pursuant to 19 CFR 177.30, any party-at-interest may, within 30 days of
publication of the Federal Register Notice referenced above, seek judicial
review of this final determination before the Court of International Trade.

Sincerely,

Avice A. KipgL,
Executive Director,
Regulations and Rulings, Office of Trade.

[Published in the Federal Register, March 14, 2017 (82 FR 13644)]

and parts that are classified under subheading 8471.70 and 8471.80 are considered origi-
nating when they are imported into the customs territory of the United States from the
territory of Canada or of Mexico.
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NOTICE OF ISSUANCE OF FINAL DETERMINATION
CONCERNING COUNTRY OF ORIGIN OF THE KC-390
MILITARY CARGO AIRPLANE CONVERTED TO A
FIRE-FIGHTING AIRCRAFT

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of final determination.

SUMMARY: This document provides notice that United States Cus-
toms and Border Protection (“CBP”) has issued a final determination
concerning the country of origin of a military cargo airplane manu-
factured in Brazil, known as the KC-390, that will be converted into
a fire-fighting aircraft in the United States. Based upon the facts
presented, CBP has concluded in the final determination that for
purposes of United States Government procurement the country of
origin of the converted KC—-390 aircraft will be Brazil, where it was
originally manufactured.

DATES: The final determination was issued on March 06, 2017. A
copy of the final determination is attached. Any party-at-interest,
as defined in 19 CFR 177.22(d), may seek judicial review of this
final determination within April 10, 2017.

FOR FURTHER INFORMATION CONTACT: Robert
Dinerstein, Valuation and Special Programs Branch, Regulations
and Rulings, Office of Trade (202-325-0132).

SUPPLEMENTARY INFORMATION: Notice is hereby given
that on March 06, 2017, pursuant to subpart B of Part 177,
Customs and Border Protection (CBP) Regulations (19 CFR part
177, subpart B), CBP issued a final determination concerning the
country of origin of a converted military cargo airplane which may
be offered to the United States Government under an undesignated
government procurement contract. This final determination, HQ
H280872, was issued at the request of Embraer Aircraft Holding,
Inc. under procedures set forth at 19 CFR part 177, subpart B,
which implements Title III of the Trade Agreements Act of 1979, as
amended (19 U.S.C. 2511-18). In the final determination, CBP was
presented with a scenario in which a military cargo plane, the
KC-390, manufactured in Brazil, will be converted into an aircraft
that would be used for combating forest fires in the United States.
CBP has determined for purposes of United States Government
procurement that the country of origin of the KC-390 aircraft
converted from a military cargo aircraft to a fire suppression
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aircraft in the United States will be Brazil, the country where the
airplane was originally manufactured.

Section 177.29, CBP Regulations (19 CFR 177.29), provides that
notice of final determinations shall be published in the Federal
Register within 60 days of the date the final determination is issued.
Section 177.30, CBP Regulations (19 CFR 177.30), provides that any
party-at-interest, as defined in 19 CFR 177.22(d), may seek judicial
review of a final determination within 30 days of publication of such
determination in the Federal Register.

Dated: March 06, 2017.

Avice A. KipeL,
Executive Director,
Regulations and Rulings, Office of Trade.
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HQ H280872
March 06, 2017
OT:RR:CTF:VS H280872 RSD
CATEGORY: Country of Origin
Mg. Bruce L. Bunin
DirecTor BusiNEss DEVELOPMENT
EMBRAER AIrcrAFT HoLDING, INC.
F1. LAUDERDALE, FLORIDA 33315

RE: U.S. Government Procurement; Title III, Trade Agreements Act of 1979
(19 U.S.C. 2511); subpart B Part 177 CBP Regulations; Converting a
Military Cargo Airplane to a Fire Fighting Aircraft

Dear Mr. Bunin:

This is in response to your letter dated October 24, 2016, requesting a final
determination on behalf of Embraer Aircraft Holding, Inc., (Embraer) pur-
suant to subpart B of Part 177, Customs and Border Protection (“CBP”)
Regulations (19 CFR 177.21 et. seq.). Under the pertinent regulations, which
implement Title III of the Trade Agreements Act of 1979 as amended (19
U.S.C. 2511 et seq.), CBP issues country of origin advisory rulings and final
determinations as to whether an article is or would be a product of a desig-
nated country or instrumentality for purposes of granting waivers of certain
“Buy American” restrictions in the U.S. law or practice for products offered for
sale to the U.S. Government.

This final determination concerns the country of origin of the Embraer
KC-390 aircraft, which will be converted from a military cargo aircraft to an
aircraft used for fire suppression. We note that Embraer is a party-at-interest
within the meaning of 19 CFR 177.22(d) and is entitled to request this final
determination.

FACTS:

Embraer is large Brazilian aerospace company that manufactures air-
crafts. The merchandise at issue is an aircraft known as the Embraer
KC-390. It is a medium-sized, twin-engine jet powered military transport
aircraft developed by Embraer for the Brazilian Air Force that is able to
perform aerial refueling and for transporting cargo and troops. It is the
heaviest aircraft that Embraer had made to date. The aircraft was designed
for a variety of military mobility missions, including heavy and outsized
cargo transport and air drop, troop transport and parachute drop, air-to-air
refueling, search and rescue, and medical evacuation. It has a modern cockpit
and an advance cargo handling system designed to enable fast and efficient
military operations in normal or austere environments.

Embraer intends to offer the KC-390 aircraft in response to a United
States Forest Service (USFS) solicitation for air tankers that can be used in
civil fire-fighting operations. Presently, the KC-390 is produced in Brazil.
Embraer plans to modify the KC-390 from a medium military cargo aircraft
to a fire suppression aircraft to meet the requirements of the USFS solicita-
tion. The work on the aircraft will occur in the United States at a Boeing
facility in San Antonio, Texas. You state that the conversion of the KC-390
from a military transport aircraft to a civil fire-fighting aircraft will require
modification of multiple systems and structures in order to meet the USFS
requirements for aerial fire-fighting.
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The following systems in the aircraft need to be removed: the refueling
systems, self-protection system, military mission equipment, antennas and
systems, cargo handling systems (CHS), electronic controls, and the ballistic
protection. In addition, the central panel assemblies of the Container Deliv-
ery System (CDS) rails and inboard panels will be removed in order to install
a lower component retardant delivery system (RDS) under the cargo com-
partment floor. This change will also mandate a redesign, manufacture, and
integration of a new roller solution on the mid-board floor beams. The aircraft
structures, cargo compartment floor, avionics systems, and electrical systems
need to be modified. A series of other engineering activities associated with
the removal of the cargo handling system and the installation of the fire-
fighting systems will be completed as well. Because the USFS does not
require an electronically controlled locking system, that system will also be
removed.

Because the KC-390 military communications and navigation systems and
sensors are not required for the USFS flight operations, they also will be
removed. Removing those components includes the partial redesign and
manufacture of the control and power harnesses, removal of Line Replaceable
Units (LRUs), removal of structural supports for some of the LRUs and the
removal of external fuselage surface fairings. KC-390 armor panels will also
be removed from the flight deck and loadmaster station and from actuator
bays.

Several systems will be installed on the aircraft, such as: a new hydraulic
actuator and fluid line, new bell doors, a new harness for power, a new
refueling port, a new retardant tank, new pumps, and new fuselage fairings.
A major structural modification required for the KC-390 to accommodate the
RDS system will be made to the center fuselage of the KC-390. The avionics
system will incorporate some new functionalities that need to be developed
and integrated into the current system such as: fire-fighting control panels to
allow monitoring and control of RDS information and actuation, new synop-
tics for tank integration, and integration of Global Positioning System and
moving map functionality to allow automatic tracking and disposal of retar-
dant.

It will also be necessary to develop and install new hydraulic systems for
actuation of the retardant system doors, which comprises the integration of
new actuators, a new hydraulic line and valves, and the relocation of the
hydraulic lines passing under the floor due to the presence of the RDS lower
component. The insertion of the RDS lower component under the floor will
affect the current emergency actuation system of the main landing gear. The
system will be re-routed under the floor, and cables and pulleys will be
repositioned. In addition, a new internal tank will be added. The internal
tank will require an external aircraft refueling port for retardant fluid, which
means that there will be a design, manufacture, and installation of new fluid
lines and valves.

ISSUE:

What is the country of origin of the Embraer KC-390 aircraft after it has
been converted from a military cargo aircraft to an aircraft that can be used
by the USFS in combatting forest fires?
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LAW AND ANALYSIS:

Pursuant to subpart B of Part 177, 19 CFR 177.21 et seq., which imple-
ments Title III of the Trade Agreements Act of 1979, as amended (19 U.S.C.
2511 et seq.), CBP issues country of origin advisory rulings and final deter-
minations as to whether an article is or would be a product of a designated
country or instrumentality for the purposes of granting waivers of certain
“Buy American” restrictions in U.S. law or practice for products offered for
sale to the U.S. Government, under the rule of origin set forth under 19
U.S.C. 2518(4)(B).

An article is a product of a country or instrumentality only if (i) it is wholly
the growth, product, or manufacture of that country or instrumentality, or (ii)
in the case of an article which consists in whole or in part of materials from
another country or instrumentality, it has been substantially transformed
into a new and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was so transformed.
See also, 19 CFR 177.22(a).

In rendering advisory rulings and final determinations for purposes of U.S.
Government procurement, CBP applies the provisions of subpart B of part
177 consistent with the Federal Acquisition Regulations. See 19 CFR 177.21.
In this regard, CBP recognizes that the Federal Acquisition Regulations
restrict the U.S. Government’s purchase of products to U.S.-made or desig-
nated country end products for acquisitions subject to the TAA. See 48 CFR
25.403(c)(1). The Federal Acquisition Regulations define “U.S.-made end
product” as “an article that is mined produced or manufactured in the United
States or that is substantially transformed in the United States into a new
and different article of commerce with name, character, or use distinct from
that of the article or articles from which it was transformed.” See 48 CFR
25.003.

In order to determine whether a substantial transformation occurs when
components of various origins are put together into completed products, CBP
considers the totality of the circumstances and makes such determinations on
a case-by-case basis. Substantial transformation occurs when an article
emerges from a process with a new name, character or use different from that
possessed by the article prior to processing. A substantial transformation will
not result from a minor manufacturing or combining process that leaves the
identity of the article intact. See United States v. Gibson-Thomsen Co., 27
C.C.PA. 267 (1940). No one factor is determinative. In Uniroyal, Inc. v.
United States, the Court of International Trade held that no substantial
transformation occurred because the attachment of a footwear upper from
Indonesia to its outsole in the United States was a minor manufacturing or
combining process which left the identity of the upper intact. See Uniroyal,
Inc. v. United States, 3 CIT 220, 224, 542 F. Supp. 1026, 1029 (1982), aff'd, 702
F.2d 1022 (Fed. Cir. 1983). The court found that the upper was readily
recognizable as a distinct item apart from the outsole to which it was at-
tached, it did not lose its identity in the manufacture of the finished shoe in
the United States, and the upper did not undergo a physical change or a
change in use. Also, under Uniroyal, the change in name from “upper” to
“shoe” was not significant. The court concluded that the upper was the
essence of the completed shoe, and was not substantially transformed.

CBP has considered changes to airplanes in prior decisions. In Headquar-
ters Ruling Letter (HQ) 546092, dated September 16, 1992, a Yak 52 aircraft
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built in Romania was disassembled in Russia and certain vital components of
the aircraft were replaced, in order to render the aircraft suitable for per-
forming aerobatic acts. In particular, the aircraft was completely disas-
sembled in order to replace the aircraft’s spar with a new heavier spar, which
is one of the main longitudinal supports of the wings of an aircraft. In
addition, a new engine and propeller were fitted as part of the modification of
the aircraft. The newly designed aircraft was capable of use with up to nine
positive and seven negative gravitational forces. CBP noted that the purpose
of the disassembly and reassembly of the Yak 52 aircraft in Russia was not to
restore the aircraft to its original purpose. Rather, the work performed on the
Yak 52 aircraft was to transform it from a trainer plane into a plane capable
of aerobatic flight. In addition, the reassembly was very substantial involv-
ing, most notably, a completely new spar, engine, and propeller. Accordingly,
CBP found that the manufacture in Russia resulted in a substantial trans-
formation of the Yak 52 aircraft.

HQ H561322, dated May 11, 1999, involved the assembly of imported
component parts of the fuselage plus the installation of other key components
of an aircraft in the United States. CBP held that the imported fuselage was
substantially transformed in the United States when it was reassembled and
combined with significant other parts of the aircraft such as the engines,
avionics and the landing gear to make the Hawker 800XP aircraft. CBP noted
that when it was entered into the United States, the fuselage was unas-
sembled, unpainted and did not have an interior. Even more significantly, the
fuselage was basically an empty shell which lacked the essential components
necessary to allow it to function as an aircraft. The most important of the
other components that were involved in the making of the Hawker aircraft
were the two engines. CBP found that the installation of these components
was not a simple minor finishing operation, but a sophisticated procedure
which required a high degree of technical skill. Accordingly, CBP held that
the aircraft manufacturer substantially transformed the imported fuselage
and the other imported component parts when it assembled them together to
make the finished Hawker 800XP aircraft. Therefore, CBP held that the
country of origin of the Hawker 800XP aircraft was the United States.

In HQ H560245, dated April 4, 1997, certain satellite communications
systems were installed in freight vans or trucks operated as motor carriers in
the United States. The satellite communication system units consisted of
three main components: a communications unit, an outdoor antenna unit,
and a display unit. The system was an interactive communications tool that
linked vehicles to a dispatch center so that messages and positioning infor-
mation of the vehicle could be sent and received through a network manage-
ment center. CBP found that the function of the vans and trucks remained
the same before and after the installation of the communication systems, that
is, for the transportation of articles. CBP also determined that the installa-
tion of the communication systems did not change the identity of the vans or
trucks; it merely enabled the vans and trucks to be located while they were
on the road. Therefore, CBP held that the vans and trucks could be entered
under subheading 9802.00.50, HTSUS.

In this case, we understand that the KC-390 will be overhauled when it is
converted from a military cargo plane to an aircraft that has the capability of
dispersing fire-fighting retardant. In the process of converting the KC-390,
we recognize that some systems and components will have to be removed,
while other new systems and components will be added. However, the work
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performed to the aircraft in this case is not as significant as the work
performed to the aircraft in HQ 546092, where the aircraft’s spar was re-
placed with a new and heavier spar, and a new engine and propeller were
fitted as part of the modification of the aircraft. In addition, in HQ 546092,
the aircraft was also equipped with two large annunciator panels to be used
in aerobatic instruction. In contrast, the information presented indicates that
the most important systems of the KC-390 will remain intact even after the
work is done to convert it to a fire suppression aircraft. The modification of
the KC-390 aircraft largely consists of removing items from the aircraft that
are associated with hauling military cargo and personnel and installing some
new systems in order that the aircraft can carry and disperse fire retardant
materials. Along these lines, while there will be some modifications, the basic
structural integrity and the aerodynamics of the aircraft will not be changed.
For example, the size and shape including its length and wing-span will not
be changed. In addition, no information was presented showing that the
engine powering the aircraft will be significantly reworked, meaning there
will be no meaningful change to the aircraft’s power, speed and range. Simi-
larly, the electronics and instruments, which are involved in flying the air-
plane, will not be significantly changed.

Although the KC-390 will be modified from a military cargo aircraft to an
airplane that has fire suppression capability, we do not find that the funda-
mental identity of the product will be changed. After the work is completed to
give the KC-390 its forest fire-fighting capability, the product will still re-
main an airplane. Unlike the imported components in H561322, when the
aircraft in this case will be imported into the United States, it will already be
a fully functioning airplane capable of flight, and ready for transporting
personnel and equipment. While the type of materials carried on the aircraft
and the method of delivery of those materials will be for a different purpose,
we find that the changes made to the aircraft to convert it to a fire suppres-
sion airplane are not extensive enough to result in a substantial transforma-
tion of the aircraft. Therefore, we find that the country of origin of the
KC-390 aircraft after it is converted from a military cargo aircraft to a fire
suppression aircraft will be the country where the KC-390 aircraft was
originally produced, Brazil.

HOLDING:

Based upon the specific facts of this case, we find that the country of origin
of the KC-390 aircraft converted from a military cargo aircraft to a fire
suppression aircraft for purposes of U.S. Government procurement will re-
main Brazil, the country where it was originally manufactured.

Notice of this final determination will be given in the Federal Register, as
required by 19 CFR 177.29. Any party-at-interest other than the party which
requested this final determination may request, pursuant to 19 CFR 177.31,
that CBP reexamine the matter anew and issue a new final determination.
Pursuant to 19 CFR 177.30, any party-at-interest may, within 30 days of
publication of the Federal Register Notice referenced above, seek judicial
review of this final determination before the Court of International Trade.

Sincerely,
Avice A. KipEL,
Executive Director,
Regulations and Rulings, Office of Trade.

[Published in the Federal Register, March 10, 2017 (82 FR 13356)]
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AGENCY INFORMATION COLLECTION ACTIVITIES:

Bonded Warehouse Proprietor’s Submission

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: 60-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security (DHS) will be submitting the follow-
ing information collection request to the Office of Management and
Budget (OMB) for review and approval in accordance with the Pa-
perwork Reduction Act: Bonded Warehouse Proprietor’s Submission
(CBP Form 300). CBP is proposing that this information collection be
extended with a reduction to the burden hours. No change has been
made to the information collected. This document is published to
obtain comments from the public and affected agencies.

DATES: Written comments should be received on or before May
12, 2017 to be assured of consideration.

ADDRESSES: All submissions received must include the OMB
Control Number 1651-0033 in the subject line and the agency
name. To avoid duplicate submissions, please use only one of the
following methods to submit comments:

(1) Email: Submit comments to: (CBP_PRA@cbp.dhs.gov). The
email should include the OMB Control number in the subject line.

(2) Mail: Submit written comments to CBP PRA Officer, U.S. Cus-
toms and Border Protection, Office of Trade, Regulations and Rulings,
Economic Impact Analysis Branch, 10th Floor, 90 K St. NE., Wash-
ington, DC 20229-1177.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to Paperwork Reduction
Act Officer, U.S. Customs and Border Protection, Regulations and
Rulings, Office of Trade, 90 K Street NE., 10th Floor, Washington, DC
20229-1177, or via email (CBP_PRA@cbp.dhs.gov). Please note that
the contact information provided here is solely for questions
regarding this notice. Individuals seeking information about other
CBP programs should contact the CBP National Customer Service
Center at 877-227-5511, (TTY) 1-800-877-8339, or CBP Web site at
https:/ /www.cbp.gov/. For additional help: https://help.cbp.gov/
app ! home/search/ 1.
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SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). The comments should ad-
dress: (a) Whether the collection of information is necessary for the
proper performance of the functions of the agency, including whether
the information shall have practical utility; (b) the accuracy of the
agency’s estimates of the burden of the collection of information; (c)
ways to enhance the quality, utility, and clarity of the information to
be collected; (d) ways to minimize the burden including the use of
automated collection techniques or the use of other forms of informa-
tion technology; and (e) the annual cost burden to respondents or
record keepers from the collection of information (total capital/
startup costs and operations and maintenance costs). The comments
that are submitted will be summarized and included in the CBP
request for OMB approval. All comments will become a matter of
public record. In this document, CBP is soliciting comments concern-
ing the following information collection:
Title: Bonded Warehouse Proprietor’s Submission.
OMB Number: 1651-0033.
Form Number: CBP Form 300.
Abstract: CBP Form 300, The Bonded Warehouse Proprietor’s
Submission, is filed annually by each warehouse proprietor. The
information on CBP Form 300 is used by CBP to evaluate
warehouse activity for the year. This form must be filed
within 45 days of the end of his business year, pursuant to the
provisions of the Tariff Act of 1930, as amended, 19 U.S.C. 66,
1311, 1555, 1556, 1557, 1623 and 19 CFR 19.12(g). The
information collected on this form helps CBP determine all
bonded merchandise that was entered, released, and
manipulated in the warehouse. CBP Form 300 is accessible at
http:/ | forms.cbp.gov / pdf/ CBP_Form_300.pdf.
Current Actions: CBP proposes to extend the expiration date of
this information collection with a reduction to the burden hours.
There is no change to the information collected or CBP Form 300.

Type of Review: Extension (without change).

Affected Public: Businesses.

Estimated Number of Respondents: 1,800.

Estimated Number of Total Annual Responses: 1,800.
Estimated Time per Response: 10 hours.

Estimated Total Annual Burden Hours: 18,000.
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Dated: March 8, 2017.

SETH RENKEMA,

Branch Chief,
Economic Impact Analysis Branch,
U.S. Customs and Border Protection.

[Published in the Federal Register, March 13, 2017 (82 FR 13464)]
1

AGENCY INFORMATION COLLECTION ACTIVITIES:

General Declaration

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: 60-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: U.S. Customs and Border Protection (CBP) of the De-
partment of Homeland Security (DHS) will be submitting the follow-
ing information collection request to the Office of Management and
Budget (OMB) for review and approval in accordance with the Pa-
perwork Reduction Act: General Declaration (CBP Form 7507). CBP
is proposing that this information collection be extended with no
change to the burden hours or to the information collected. This
document is published to obtain comments from the public and af-
fected agencies.

DATES: Written comments should be received on or before May
12, 2017 to be assured of consideration.

ADDRESSES: All submissions received must include the OMB
Control Number 1651-0002 in the subject line and the agency
name. To avoid duplicate submissions, please use only one of the
following methods to submit comments:

(1) Email: Submit comments to: CBP_PRA@cbp.dhs.gov. The
email should include the OMB Control Number in the subject line.

(2) Mail: Submit written comments to CBP Paperwork Reduction
Act Officer, U.S. Customs and Border Protection, Office of Trade,
Regulations and Rulings, Economic Impact Analysis Branch, 90 K
Street NE., 10th Washington, DC 20229-1177.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to CBP Paperwork Reduc-
tion Act Officer, U.S. Customs and Border Protection, Office of Trade,
Regulations and Rulings, Economic Impact Analysis Branch, 90 K
Street NE., 10th Floor, Washington, DC 20229-1177, or via email
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CBP_PRA@cbp.dhs.gov. Please note that the contact information pro-
vided here is solely for questions regarding this notice. Individuals
seeking information about other CBP programs should contact the
CBP National Customer Service Center at 877-227-5511, (TTY)
1-800-877-8339, or CBP Web site at www.cbp.gov/.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). The comments should ad-
dress: (a) Whether the collection of information is necessary for the
proper performance of the functions of the agency, including whether
the information shall have practical utility; (b) the accuracy of the
agency’s estimates of the burden of the collection of information; (c)
ways to enhance the quality, utility, and clarity of the information to
be collected; (d) ways to minimize the burden including the use of
automated collection techniques or the use of other forms of informa-
tion technology; and (e) the annual cost burden to respondents or
record keepers from the collection of information (total capital/
startup costs and operations and maintenance costs). The comments
that are submitted will be summarized and included in the CBP
request for OMB approval. All comments will become a matter of
public record. In this document, CBP is soliciting comments concern-
ing the following information collection:

Title: General Declaration (Outward/Inward) Agriculture,
Customs, Immigration, and Public Health.

OMB Number: 1651-0002.
Form Number: Form 7507.

Abstract: An aircraft commander or agent must file CBP Form
7507, General Declaration (Outward/Inward) Agriculture,
Customs, Immigration, and Public Health at the time of arrival
for all aircraft required to enter pursuant to 19 CFR 122.41 and
at the time of clearance for all aircraft departing to a foreign
area with commercial airport cargo pursuant to 19 CFR 122.72.
This form is used to document clearance and inspections by
appropriate regulatory agency staffs. CBP Form 7507 collects
information about the flight routing, the numbers of passengers
embarking and disembarking, the number of crew members, a
declaration of health for the persons on board, and details about
disinfecting and sanitizing treatments during the flight. This
form also includes a declaration attesting to the accuracy,
completeness, and truthfulness of all statements contained in the
form and in any document attached to the form.



43 CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 13, MarcH 29, 2017

CBP Form 7507 is authorized by 19 U.S.C. 1431, 1433, and 1644a;
and provided for by 19 CFR 122.43, 122.54, 122.73, and 122.144.
This form is accessible at: http:/ /www.cbp.gov/sites/default/ files/
documents ! CBP%20Form%207507.pdf.

Current Actions: CBP proposes to extend the expiration date of
this information collection with no change to the burden hours or to
CBP Forms 7507.

Type of Review: Extension (without change).
Affected Public: Businesses.
Estimated Number of Respondents: 500.
Estimated Number of Total Annual Responses: 1,000,000.
Estimated Time per Response: 5 minutes.
Estimated Annual Burden Hours: 83,300.
Dated: March 8, 2017.

SETH RENKEMA,

Branch Chief,
Economic Impact Analysis Branch,
U.S. Customs and Border Protection.

[Published in the Federal Register, March. 13, 2017 (82 FR 13463)]








