U.S. Customs and Border Protection

e

NOTICE OF ISSUANCE OF FINAL DETERMINATION
CONCERNING AIRLIFT PTTD BRACE

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of final determination.

SUMMARY: This document provides notice that U.S. Customs and
Border Protection (“CBP”) has issued a final determination concern-
ing the country of origin of the Airlift PTTD Brace. CBP has con-
cluded that the country of origin of the Airlift PTTD Brace is Mexico
for the purpose of U.S. Government procurement.

DATES: The final determination was issued on November 23,
2018. A copy of the final determination is attached. Any party-at-
interest, as defined in 19 CFR 177.22(d), may seek judicial review
of this final determination within January 2, 2019

FOR FURTHER INFORMATION CONTACT: Joy Marie Virga,
Valuation and Special Programs Branch, Regulations and Rulings,
Office of Trade (202) 325-1511.

SUPPLEMENTARY INFORMATION: Notice is hereby given
that on 11/23/18, CBP issued a final determination concerning
Airlift PTTD Brace, which may be offered to the United States
Government under an undesignated government procurement
contract. The final determination, HQ H299701, was issued at the
request of DJO, LLC, under procedures set forth at 19 CFR part
177, subpart B, which implements Title III of the Trade
Agreements Act of 1979, as amended (19 U.S.C. 2511-18). In the
final determination, CBP concluded that the aircell produced in
Mexico imparts the final product with its essential character.
Further, the assembly operations completed in Mexico permanently
attach the various parts to each other so that they lose their
individual identities and become part of the completed Airlift.
Therefore, the country of origin for purposes of U.S. Government
procurement of the Airlift PTTD Brace is Mexico.
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Section 177.29, CBP Regulations (19 CFR 177.29), provides that
notice of final determinations shall be published in the Federal
Register within 60 days of the date the final determination is issued.
Section 177.30, CBP Regulations (19 CFR 177.30), provides that any
party-at-interest, as defined in 19 CFR 177.22(d), may seek judicial
review of a final determination within 30 days of publication of such
determination in the Federal Register.

Dated: November 23, 2018.

Avice A. KipEL,
Executive Director,
Regulations and Rulings, Office of Trade.



3 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, No. 51, DecEmBER 19, 2018

HQ H299701
November 23, 2018
OT:RR:CTF:VS: H299701 JMV
CATEGORY: Origin
Marraew M. CALIGUR
Baker & HosteETLER, LLP
811 Main St., Surre 1100
Housron, TX 77002-6111

RE: U.S. Government Procurement; Title III, Trade Agreements Act of 1979
(19 U.S.C. § 2511); Subpart B, Part 177, CBP Regulations; Country of
Origin of Airlift PTTD Brace

DearR MR. CALIGUR,

This is in response to your request of June 11, 2018 requesting a final
determination regarding the country of origin of the Airlift PTTD Brace
(“Airlift”) on behalf of DJO, LLC (“DJO”) pursuant to subpart B of Part 177,
U.S. Customs and Border Protection (“CBP”) Regulations (19 C.F.R. § 177.21,
et seq.). As a domestic producer of merchandise, DJO is a party-at-interest
within the meaning of 19 C.F.R. § 177.22(d) and is entitled to request this
final determination.

You requested confidential treatment for certain information contained in
your submission and in the file. Pursuant to 19 C.F.R. § 177.2(b)(7), the
identified information has been bracketed and will be redacted in the public
version of this ruling.

FACTS:

DJO is a global provider of orthopedic devices, including a broad range of
products used for rehabilitation, pain management and physical therapy. The
Airlift, one of the items that DJO develops, is designed for the treatment of
posterior tibial tendon dysfunction (“PTTD”), or for early signs and symptoms
of the adult acquired flat foot. A sample of the finished article and photo-
graphs of the components were submitted with your request. The Airlift is
essentially a brace that covers the ankle and foot. Depending on the severity
of the patient’s condition, the Airlift can be prescribed for use as part of a
conservative treatment to stabilize the foot and ankle to help prevent further
degeneration. It can also be prescribed for use post-surgically and during
rehabilitation. The Airlift is produced in three sizes for both the left and right
foot with varying dimensions, but all have the same structure and composi-
tion and are manufactured using the process described below. Foot support
and ankle stabilization are provided by the Airlift’s integrated aircell and
semi-rigid shells. The aircell, located under the foot arch, is integral to
preventing and rehabilitating flat foot. The aircell is adjustable using a hand
bulb, which is included with the brace. When inflated, the aircell can accom-
modate variances in arch shapes and heights. The semi-rigid shells are
anatomically designed to the shape of the ankle for secure support and
stabilization. These shells help realign the ankle and support the patient.
The Airlift uses a rear entry design which allows the patient to slip his or her
foot into the back of the brace. Two hook and loop straps secure the brace and
can be used to adjust fit. These design elements eliminate the need for lacing,
improve patient compliance and make the Airlift easier to put on than custom
braces.
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The Airlift is produced from the following components: a form assembly
from [country A], a springloaded valve from [country B], a hand bulb from
[country A], an aircell from Mexico, tubing from [country C], a pneumatic
coupler from [country D], an elbow from [country D], resin polyether from
[country D], colorant from [country D], foam from [country C], polyurethane
laminate from [country D], and polyurethane film from [country D]. Produc-
tion of the Airlift takes place at DJO’s facility in Tijuana, Mexico. DJO
produces the aircells in Mexico using laminate polyurethane from [country
D], stuffing them with foam and sewing the sides closed. DJO places the
pneumatic coupling on the fixture. DJO connects the tubing to the pneumatic
coupling. DJO places the aircell on the fixture to assemble the side of pneu-
matic coupling in the aircell tubing. DJO then inserts the completed aircells
into the wrap, ensuring that the tubing is exposed and open. DJO then places
the elbow and valve into the pneumatic fixtures to create an assembly, which
is also placed into the wrap and connected to the tubing. The Airlift is then
packaged into a box along with the hand bulb and instructional information,
which is labeled for shipping.

You state that the Airlift is classified under subheading 9021.10.00, Har-
monized Tariff Schedule of the United States (‘HTSUS”), which provides for
“Orthopedic appliances, including crutches, surgical belts and trusses;
splints and other fracture appliances; artificial parts of the body; hearing aids
and other appliances which are worn or carried, or implanted in the body, to
compensate for a defect or disability; parts and accessories thereof; Orthope-
dic or fracture appliances, and parts and accessories thereof.”

ISSUE:

What is the country of origin of the Airlift for purposes of U.S. Government
Procurement?

LAW AND ANALYSIS:

CBP issues country of origin advisory rulings and final determinations as
to whether an article is or would be a product of a designated country or
instrumentality for the purposes of granting waivers of certain “Buy Ameri-
can” restrictions in U.S. law or practice for products offered for sale to the
U.S. Government, pursuant to subpart B of Part 177, 19 C.F.R. § 177.21 et
seq., which implements Title III of the Trade Agreements Act of 1979, as
amended (19 U.S.C. § 2511 et seq.).

Under the rule of origin set forth under 19 U.S.C. § 2518(4)(B):

An article is a product of a country or instrumentality only if (i) it is
wholly the growth, product, or manufacture of that country or instrumen-
tality, or (ii) in the case of an article which consists in whole or in part of
materials from another country or instrumentality, it has been substan-
tially transformed into a new and different article of commerce with a
name, character, or use distinct from that of the article or articles from
which it was so transformed.

See also 19 C.F.R. § 177.22(a).

In determining whether the combining of parts constitutes a substantial
transformation, the determinative issue for CBP is the extent of operations
performed and whether the parts lose their identity and become an integral
part of the new article. Belcrest Linens v. United States, 6 C.I.T. 204 (1983),
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aff’d, 741 F.2d 1368 (Fed. Cir. 1984). Assembly operations that are minimal or
simple, as opposed to complex or meaningful, will generally not result in a
substantial transformation. See Headquarters Ruling Letter (“HQ”)
H125975, dated January 19, 2011. CBP considers the totality of the circum-
stances and makes such determinations on a case-by-case basis.

The Court of International Trade has also applied the “essence test” to
determine whether the identity of an article is changed through assembly or
processing. For example, in Uniroyal, Inc. v. United States, 3 C.I.T. 220, 225
(1982), aff’d, 702 F.2d 1022 (Fed. Cir. 1983), the court held that imported shoe
uppers added to an outer sole in the United States were the “very essence of
the finished shoe” and thus were not substantially transformed into a product
of the United States. Further, the court noted that the attachment of the
outsole to the upper was a minor manufacturing or combining process which
left the identity of the upper intact.

Here, the manufacturing operations that combine the Airlift into a finished
product are completed at DJO’s facility in Mexico and cause the various parts
to lose their individual identities. In Mexico, DJO creates the tubing used to
inflate the aircell, cuts the laminate polyurethane to size and shape for the
aircell, fills the aircell with foam, and sews it closed. DJO then connects the
tubing into the aircell using a coupler and plastic elbow, after which the
aircell is sewn into the Airlift. This processing permanently attaches the
various parts to each other so that they lose their individual identities and
become part of the completed Airlift.

Further, similar to the shoe upper in Uniroyal, the aircell imparts the
essence of the brace as it is the part that provides arch support to prevent or
reduce adult onset flat foot, and supports the ankle to treat PTTD. While the
form assembly is imported with lateral stays that work to immobilize the
ankle, it is not until the insertion of the aircell that the Airlift is suitable for
treatment of these conditions. Therefore, a customer is likely to make the
decision to purchase the Airlift based on the function of the aircell.

As such, we find the manufacture of the aircell in Mexico and additional
processing to create a fully functioning brace results in a substantial trans-
formation of the components such that the country of origin for government
procurement purposes is Mexico.

HOLDING:

The country of origin of the Airlift for purposes of U.S. Government pro-
curement is Mexico.

Notice of this final determination will be given in the Federal Register ,
as required by 19 C.F.R. § 177.29. Any party-at-interest other than the party
which requested this final determination may request, pursuant to 19 C.F.R.
§177.31, that CBP reexamine the matter anew and issue a new final deter-
mination. Pursuant to 19 CFR 177.30, any party-at-interest may, within 30
days of publication of the Federal Register Notice referenced above, seek
judicial review of this final determination before the Court of International
Trade.

Sincerely,

Avrice A. KipEL,
Executive Director
Regulations & Rulings Office of Trade

[Published in the Federal Register, December 3, 2018 (83 FR 62327)]
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NOTICE OF ISSUANCE OF FINAL DETERMINATION
CONCERNING CERTAIN JET FUEL

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of final determination.

SUMMARY: This document provides notice that U.S. Customs and
Border Protection (“CBP”) has issued a final determination concern-
ing the country of origin of certain jet fuel. Based upon the facts
presented, CBP has concluded that the country of origin of this jet
fuel is India for purposes of U.S. Government procurement.

DATES: The final determination was issued on November 23,
2018. A copy of the final determination is attached. Any party-at-
interest, as defined in 19 CFR 177.22(d), may seek judicial review
of this final determination within January 2, 2019.

FOR FURTHER INFORMATION CONTACT: Teresa M. Frazier,
Valuation and Special Programs Branch, Regulations and Rulings,
Office of Trade (202) 325—0139.

SUPPLEMENTARY INFORMATION: Notice is hereby given
that on 11/23/18, pursuant to subpart B of Part 177, U.S. Customs
and Border Protection Regulations (19 CFR part 177, subpart B),
CBP issued a final determination concerning the country of origin
of certain jet fuel, which may be offered to the U.S. Government
under an undesignated government procurement contract. This
final determination, HQ H272678, was issued under procedures set
forth at 19 CFR part 177, subpart B, which implements Title III of
the Trade Agreements Act of 1979, as amended (19 U.S.C.
2511-18). In the final determination, CBP concluded that the
processing in India results in a substantial transformation.
Therefore, the country of origin of the jet fuel is India for purposes
of U.S. Government procurement. Section 177.29, CBP Regulations
(19 CFR 177.29), provides that a notice of final determination shall
be published in the Federal Register within 60 days of the date
the final determination is issued. Section 177.30, CBP Regulations
(19 CFR 177.30), provides that any party-at-interest, as defined in
19 CFR 177.22(d), may seek judicial review of a final determination
within 30 days of publication of such determination in the Federal
Register.

Dated: November 23, 2018.

Avrice A. KipEL,
Executive Director,
Regulations and Rulings, Office of Trade.
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H292678
November 23, 2018
OT:RR:CTF:VS H292678 TMF
CATEGORY: Origin

Parrick DEvaNEY, DIRECTOR
ANOI, Inc.

111 W. Ocean Brvp, Suite 1590
LonG Beaca, CA 90802

Re: TU.S. Government Procurement; Country of Origin of Jet Fuel; Title III,
Trade Agreements Act of 1979 (19 U.S.C. § 2511, et seq.); Subpart B,
Part 177, CBP Regulations

Dear MR. DEvANEY:

This is in response to your letter dated December 2, 2017, requesting a final
determination, on behalf of your company, ANOI, Inc., concerning the country
of origin of certain jet fuel pursuant to subpart B of Part 177 of the U.S.
Customs and Border Protection (“CBP”) Regulations (19 C.F.R. § 177.21 et
seq.). ANOI, Inc., submitted an electronic ruling request to the National
Commodity Specialist Division (“NCSD”) which was sent to our office.

We note that Anoi is a party-at-interest within the meaning of 19 C.F.R. §
177.22(d)(1) and is entitled to request this final determination.

FACTS:

Anoi, Inc. produces jet fuel (identified as JP5) in India from U.S. or Mexican
petroleum crude oil. The JP5 is intended to be sold to the U.S. Defense
Logistics Agency (“DLA”) in a solicitation that requires compliance with the
Trade Agreements Act of 1979 (“TAA”). In your submission, you state that an
intermediate grade, western Texas and/or Mexican oil will be imported to the
Reliance Refinery in Jamnagar, India. At the refinery, you state that “there
will be a ‘one-step’ transformation of crude to straight-run distillate.” The
process consists of desalting and heating the crude, and then distilling out
the sulfur from the middle distillate kerosene with the use of a Merox
Oxidation unit that removes the sulfur from the kerosene jet fuel. DLA also
requires certain additives to achieve JP5 jet fuel MILSPEC.

ISSUE:

What is the country of origin of the JP5 jet fuel for purposes of U.S.
Government procurement?

LAW AND ANALYSIS:

CBP issues country of origin advisory rulings and final determinations as
to whether an article is or would be a product of a designated country or
instrumentality for the purposes of granting waivers of certain “Buy Ameri-
can” restrictions in U.S. law or practice for products offered for sale to the
U.S. Government, pursuant to subpart B of Part 177, 19 C.F.R. § 177.21 et
seq., which implements Title III of the Trade Agreements Act of 1979, as
amended (19 U.S.C. § 2511 et seq.).

Under the rule of origin set forth under 19 U.S.C. § 2518(4)(B):

An article is a product of a country or instrumentality only if (i) it is
wholly the growth, product, or manufacture of that country or instrumen-
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tality, or (ii) in the case of an article which consists in whole or in part of
materials from another country or instrumentality, it has been substan-
tially transformed into a new and different article of commerce with a
name, character, or use distinct from that of the article or articles from
which it was so transformed.

See also 19 C.F.R. § 177.22(a).

A substantial transformation occurs when an article emerges from a pro-
cess with a new name, character, and use different from that possessed by the
article prior to processing. A substantial transformation will not result from
a minor manufacturing or combining process that leaves the identity of the
article intact. See United States v. Gibson-Thomsen Co., 27 C.C.P.A. 267
(1940); and National Juice Products Ass’n v. United States, 628 F. Supp. 978
(Ct. Int’l Trade 1986).

You claim that the country of origin is either the United States or Mexico
for two reasons. First, you state that the source of crude is “an embargo issue
for feedstock in the Solicitation.” Second, you claim there is no “double
transformation” as in CBP Headquarters Ruling Letters (“HQ”) 555032,
dated September 23, 1988 and HQ 562387, dated July 30, 2002, because the
processes in those situations involved “old technology”/mixture-based pro-
cesses that consisted of hydro-desulfurization, platformers and naptha-
blends. However, in this case, ANOI, Inc. proposes to refine, by the process of
distillation, and additional processes, U.S. or Mexican origin, petroleum
crude oil at the Reliance Petroleum Refinery in Jamnagar, India into U.S.
JP5 specification jet fuel. You state that a “straight-run” process occurs
because it uses a Merox filter unit that involves no chemical mixing except for
inclusion of the JP5 additive, which is required by DLA. Accordingly, you
claim no substantial transformation occurs in India.

In this case, we find the JP5 specification jet fuel is clearly a new and
different article with a new name, character, and use from that of the petro-
leum crude oil from which it was refined. Although there may be no double
substantial transformation, the process to create jet fuel from straight crude
oil to straight-run distillate still involves desalting and the application of
heat distillation coupled with the utilization of the Merox Oxidation unit to
remove sulfur, which results in the creation of jet fuel. According to our
Laboratories and Scientific Services Directorate, the petroleum crude oil is
substantially transformed into JP5 by the petroleum refining process of
distillation. This finding is consistent with our decision in HQ 555032, where
a first substantial transformation was found to occur after distillation. There-
fore, we find the country of origin of the produced JP5 will be the country in
which the substantial transformation (distillation) occurs, namely India.

HOLDING:

Based upon the specific facts of this case, the country of origin of the JP5
jet fuel for purposes of U.S. Government procurement will be India.

Notice of this final determination will be given in the Federal Register, as
required by 19 C.F.R. § 177.29. Any party-at-interest other than the party
which requested this final determination may request, pursuant to 19 C.F.R.
§ 177.31, that CBP reexamine the matter anew and issue a new final deter-
mination. Pursuant to 19 C.F.R. § 177.30, any party-at-interest may, within
30 days of publication of the Federal Register Notice referenced above, seek
judicial review of this final determination before the Court of International
Trade.
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Sincerely,

Avice A. KipEL,
Executive Director,
Regulations & Rulings, Office of Trade.

[Published in the Federal Register, December 3, 2018 (83 FR 62328)]
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