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SUMMARY: In this final rule, the Department of Homeland Secu-
rity (DHS) is making the 2019 annual inflation adjustment to its civil
monetary penalties. The Federal Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 (2015 Act) was signed into law on
November 2, 2015. Pursuant to the 2015 Act, all agencies must adjust
civil monetary penalties annually and publish the adjustment in the
Federal Register. Accordingly, this final rule adjusts DHS’s civil
monetary penalties for 2019 pursuant to the 2015 Act and OMB
guidance. The new penalties will be effective for penalties assessed
after April 5, 2019 whose associated violations occurred after Novem-
ber 2, 2015.
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I. Statutory and Regulatory Background

On November 2, 2015, the President signed into law the Federal
Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Pub. L. 114–74 section 701 (Nov. 2, 2015)) (2015 Act).1 The 2015 Act
amended the Federal Civil Penalties Inflation Adjustment Act of 1990
(28 U.S.C. 2461 note) to improve the effectiveness of civil monetary
penalties and to maintain their deterrent effect. The 2015 Act re-
quired agencies to: (1) Adjust the level of civil monetary penalties
with an initial ‘‘catch-up’’ adjustment through issuance of an Interim
Final Rule (IFR) and (2) make subsequent annual adjustments for
inflation. Through the ‘‘catch-up’’ adjustment, agencies were required
to adjust the maximum amounts of civil monetary penalties to more
accurately reflect inflation rates.

For the subsequent annual adjustments, the 2015 Act requires
agencies to increase the penalty amounts by a cost-of-living adjust-
ment. The 2015 Act directs OMB to provide guidance to agencies each
year to assist agencies in making the annual adjustments. The 2015
Act requires agencies to make the annual adjustments no later than
January 15 of each year and to publish the adjustments in the Fed-
eral Register.

1 The 2015 Act was enacted as part of the Bipartisan Budget Act of 2015, Public Law 114–74
(Nov. 2, 2015).
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Pursuant to the 2015 Act, DHS undertook a review of the civil
penalties that DHS and its components administer.2 On July 1, 2016,
DHS published an IFR adjusting the maximum civil monetary pen-
alties with an initial ‘‘catch-up’’ adjustment, as required by the 2015
Act.3 DHS calculated the adjusted penalties based upon nondiscre-
tionary provisions in the 2015 Act and upon guidance that OMB
issued to agencies on February 24, 2016.4 The adjusted penalties
were effective for civil penalties assessed after August 1, 2016 (the
effective date of the IFR) whose associated violations occurred after
November 2, 2015 (the date of enactment of the 2015 Act). On Janu-
ary 27, 2017, DHS published a final rule finalizing the IFR and
making the annual adjustment for 2017.5 DHS made the 2018 annual
inflation adjustment on April 2, 2018.6

II. Overview of the Final Rule

This final rule makes the 2019 annual inflation adjustments to civil
monetary penalties pursuant to the 2015 Act and pursuant to guid-
ance OMB issued to agencies on December 14, 2018.7 The penalty
amounts in this final rule will be effective for penalties assessed after
April 5, 2019 where the associated violation occurred after November
2, 2015. Consistent with OMB guidance, the 2015 Act does not change
previously assessed penalties that the agency is actively collecting or
has collected.

The adjusted penalty amounts will apply to penalties assessed after
the effective date of this final rule. We discuss civil penalties by DHS
component in Section III below. For each component identified in
Section III, below, we briefly describe the relevant civil penalty (or
penalties), and we provide a table showing the increase in the pen-
alties for 2019. In the table for each component, we show (1) the
penalty name, (2) the penalty statutory and/or regulatory citation,

2 The 2015 Act applies to all agency civil penalties except for any penalty (including any
addition to tax and additional amount) under the Internal Revenue Code of 1986 (26 U.S.C.
1 et seq.) and the Tariff Act of 1930 (19 U.S.C. 1202 et seq.). See sec. 4(a)(1) of the 2015 Act.
In the case of DHS, several civil penalties that are assessed by U.S. Customs and Border
Protection (CBP) and the U.S. Coast Guard fall under the Tariff Act of 1930, and thus DHS
did not adjust those civil penalties in this rulemaking.
3 See 81 FR 42987.
4 OMB, Implementation of the Federal Civil Penalties Inflation Adjustment Act Improve-
ments Act of 2015, Table A, 24 February 2016. https://www.whitehouse.gov/sites/
whitehouse.gov/files/omb/memoranda/2016/m-16–06.pdf (last accessed Dec. 5, 2017).
5 See 82 FR 8572.
6 See 83 FR 13826.
7 OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for 2019,
Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements Act of
2015, Dec. 14, 2018. Available at https://www.whitehouse.gov/wp-content/uploads/2017/
11/m_19_04.pdf.
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(3) the penalty amount as adjusted in the 2017 final rule, (4) the
cost-of-living adjustment multiplier for 2019 that OMB provided in
its December 14, 2018 guidance, and (5) the new 2019 adjusted
penalty. The 2015 Act instructs agencies to round penalties to the
nearest $1. For a more complete discussion of the method used for
calculating the initial ‘‘catch-up’’ inflation adjustments and a
component-by-component breakdown to the nature of the civil penal-
ties and relevant legal authorities, please see the IFR preamble at 81
FR 42987–43000.

III. Adjustments by Component

In the following sections, we briefly describe the civil penalties that
DHS and its components assess. We include tables at the end of each
section, which list the individual adjustments for each penalty.

A. Cybersecurity and Infrastructure Security Agency

The Cybersecurity and Infrastructure Security Agency (CISA) (for-
merly the National Protection and Programs Directorate (NPPD))8

administers only one civil penalty that the 2015 Act affects. That
penalty assesses fines for violations of the Chemical Facility Anti-
Terrorism Standards (CFATS). CFATS is a program that regulates
the security of chemical facilities that, in the discretion of the Secre-
tary, present high levels of security risk. DHS established the CFATS
program in 2007 pursuant to section 550 of the Department of Home-
land Security Appropriations Act of 2007 (Pub. L. 109–295).9 The
CFATS regulation is located in part 27 of title 6 of the Code of Federal
Regulations (CFR). Below is a table showing the 2019 adjustment for
the CFATS penalty that CISA administers.

8 On November 16, 2018, the Cybersecurity and Infrastructure Security Agency Act of 2018
(Pub. L. 115–278), was enacted to redesignate NPPD as CISA. Henceforth, CISA is the DHS
operational component responsible for overseeing critical infrastructure protection, cyber-
security, and other related programs.
9 Section 550 has since been superseded by the Protecting and Securing Chemical Facilities
from Terrorist Attacks Act of 2014 (Pub. L. 113–254). The new legislation codified the
statutory authority for the CFATS program within Title XXI of the Homeland Security Act
of 2002, as amended. See 6 U.S.C. 621 et seq. Public Law 113–254 authorized the CFATS
program from January 18, 2015 to January 17, 2019. The Chemical Facility Anti-Terrorism
Standards Program Extension Act (Pub. L. 116–2) extends the CFATS program authoriza-
tion to April 17, 2020. DHS is adding these citations to the authority citation for part 27 of
title 6 of the Code of Federal Regulations.
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TABLE 1—CFATS CIVIL PENALTY ADJUSTMENT

Penalty name Citation
Penalty amount
as adjusted in
the 2018 FR

Multi-
plier *

New penalty
as adjusted by
this final rule

Penalty for non-
compliance with
CFATS regulations.

6 U.S.C.
624(b)(1); 6 CFR
27.300(b)(3).

$34,013 per day. 1.02522 $34,871

* OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for
2019, Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements
Act of 2015, Dec. 14, 2018. https://www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.

B. U.S. Customs and Border Protection

U.S. Customs and Border Protection (CBP) assesses civil monetary
penalties under various titles of the United States Code and the CFR.
These include penalties for certain violations of title 8 of the CFR
regarding the Immigration and Nationality Act of 1952 (Pub. L.
82–414, as amended) (INA). The INA contains provisions that impose
penalties on persons, including carriers and aliens, who violate speci-
fied provisions of the INA. The relevant penalty provisions are located
in numerous sections of the INA, however CBP has enumerated these
penalties in regulation in one location—8 CFR 280.53. For a complete
list of the INA sections for which penalties are assessed, in addition
to a brief description of each violation, see the IFR preamble at 81 FR
42989–42990.

On December 8, 2017, CBP adjusted three non-INA penalties inad-
vertently left out of the IFR and 2017 final rule.10 The three penalties
concerned the following violations: Transporting passengers between
coastwise points in the United States by a non-coastwise qualified
vessel; towing a vessel between coastwise points in the United States
by a non-coastwise qualified vessel; and dealing in or using an empty
stamped imported liquor container after it has already been used
once. On December 28, 2018, CBP adjusted two additional non-INA
penalties inadvertently left out of the IFR and 2018 final rule.11 The
two penalties concern the following violations: Transporting passen-
gers coastwise for hire by certain vessels (known as Bowaters vessels)
that do not meet specified conditions; and employing a vessel in a
trade without a required Certificate of Documentation. This final rule
incorporates these penalties, in addition to the other CBP penalties,
and adjusts them according to the 2019 multiplier.

Below is a table showing the 2019 adjustment for the penalties that
CBP administers.

10 See 82 FR 57821.
11 See 83 FR 67069.
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TABLE 2—U.S. CUSTOMS AND BORDER PROTECTION CIVIL

PENALTIES ADJUSTMENTS

Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Penalties for non-
compliance with arrival
and departure manifest
requirements for pas-
sengers, crew-
members, or occupants
transported on com-
mercial vessels or air-
craft arriving to or de-
parting from the
United States. ...............

8 U.S.C.
1221(g); 8
CFR
280.53(b)(1)
(INA section
231(g)).

$1,360............. 1.02522 $1,394.

Penalties for non-
compliance with land-
ing requirements at
designated ports of en-
try for aircraft trans-
porting aliens.

8 U.S.C. 1224;
8 CFR
280.53(b)(2);
(INA section
234).

3,695............... 1.02522 3,788.

Penalties for failure to
depart voluntarily.........

8 U.S.C.
1229c(d); 8
CFR
280.53(b)(3)
(INA section
240B(d)).

1,558–7,791.... 1.02522 1,597–7,987.

Penalties for violations of
removal orders relating
to aliens transported
on vessels or aircraft
under section 241(d) of
the INA, or for costs
associated with re-
moval under section
241(e) of the INA.

8 U.S.C.
1253(c)(1)(A);
8 CFR
280.53(b)(4);
(INA section
243(c)(1)(A)).

3,116............... 1.02522 3,195.

Penalties for failure to
remove alien stow-
aways under section
241(d)(2) of the INA.

8 U.S.C.
1253(c)(1)(B);
8 CFR
280.53(b)(5)
(INA section
243(c)(1)(B)).

7,791............... 1.02522 7,987.

Penalties for failure to
report an illegal land-
ing or desertion of
alien crewmen, and for
each alien not reported
on arrival or departure
manifest or lists re-
quired in accordance
with section 251 of the
INA.

8 U.S.C.
1281(d); 8
CFR
280.53(b)(6);
(INA section
251(d)).

369 for each
alien ............

1.02522 378.
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Penalties for use of alien
crewmen for longshore
work in violation of
section 251(d) of the
INA.

8 U.S.C.
1281(d); 8
CFR
280.53(b)(6);
(INA section
251(d)).

9,239............... 1.02522 9,472.

Penalties for failure to
control, detain, or re-
move alien crewmen.

8 U.S.C.
1284(a); 8
CFR
280.53(b)(7)
(INA section
254(a)).

924–5,543....... 1.02522 947–5,683.

Penalties for employment
on passenger vessels of
aliens afflicted with
certain disabilities.

8 U.S.C. 1285;
8 CFR
280.53(b)(8)
(INA section
255).

1,848............... 1.02522 1,895.

Penalties for discharge of
alien crewmen ...............

8 U.S.C. 1286;
8 CFR
280.53(b)(9)
(INA section
256).

2,771–5,543.... 1.02522 2,841–5,683.

Penalties for bringing
into the United States
alien crewmen with
intent to evade immi-
gration laws.

8 U.S.C. 1287;
8 CFR
280.53(b)(10);
(INA section
257).

18,477............. 1.02522 18,943.

Penalties for failure to
prevent the unauthor-
ized landing of aliens.

8 U.S.C.
1321(a); 8
CFR
280.53(b)(11)
(INA section
271(a)).

5,543............... 1.02522 5,683.

Penalties for bringing to
the United States
aliens subject to denial
of admission on a
health-related ground.

8 U.S.C.
1322(a); 8
CFR
280.53(b)(12)
(INA section
272(a)).

5,543............... 1.02522 5,683.

Penalties for bringing to
the United States
aliens without required
documentation.

8 U.S.C.
1323(b); 8
CFR
280.53(b)(13)
(INA section
273(b)).

5,543............... 1.02522 5,683.

Penalties for failure to de-
part ................................

8 U.S.C. 1324d;
8 CFR
280.53(b)(14)
(INA section
274D).

779 ................. 1.02522 799.
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Penalties for improper en-
try...................................

8 U.S.C.
1325(b); 8
CFR
280.53(b)(15)
(INA section
275(b)).

78–390............ 1.02522 80–400.

Penalty for dealing in or
using empty stamped
imported liquor con-
tainers.

19 U.S.C. 469 ... 518 ................. 1.02522 *** 531.

Penalty for employing a
vessel in a trade with-
out a required Certifi-
cate of Documentation
**.

19 U.S.C.
1706a; 19
CFR 4.80(i).

1296................ 1.02522 1329.

Penalty for transporting
passengers coastwise
for hire by certain ves-
sels (known as Bowa-
ters vessels) that do
not meet specified con-
ditions **.

46 U.S.C.
12118(f)(3)......

518 ................. 1.02522 *** 531.

Penalty for transporting
passengers between
coastwise points in the
United States by a
non-coastwise qualified
vessel.

46 U.S.C.
55103(b); 19
CFR
4.80(b)(2).

778 ................. 1.02522 798.

Penalty for towing a ves-
sel between coastwise
points in the United
States by a non-
coastwise qualified ves-
sel.

46 U.S.C.
55111(c); 19
CFR 4.92.

907–2852,
plus 155 per
ton.

1.02522 930–2,924, plus
159 per ton.

 * OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for
2019, Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements
Act of 2015, Dec. 14, 2018. https://www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.
** Adjustments made in the December 28, 2018 final rule, 83 FR 67069.
*** No applicable conforming edit to regulatory text.

C. U.S. Immigration and Customs Enforcement

U.S. Immigration and Customs Enforcement (ICE) assesses civil
monetary penalties for certain employment-related violations arising
from the INA. ICE’s civil penalties are located in title 8 of the CFR.

There are three different sections in the INA that impose civil
monetary penalties for violations of the laws that relate to employ-
ment actions: Sections 274A, 274B, and 274C. ICE has primary en-
forcement responsibilities for two of these civil penalty provisions
(sections 274A and 274C), and the Department of Justice (DOJ) has
enforcement responsibilities for one of these civil penalty provisions
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(section 274B). The INA, in sections 274A and 274C, provides for
imposition of civil penalties for various specified unlawful acts per-
taining to the employment eligibility verification process (Form I–9,
Employment Eligibility Verification), the employment of unauthor-
ized aliens, and document fraud.

Because both DHS and DOJ implement the three employment
related penalty sections in the INA, both Departments’ implementing
regulations reflect the civil penalty amounts. For a complete descrip-
tion of the civil money penalties assessed and a discussion of DHS’s
and DOJ’s efforts to update the penalties in years past, see the IFR
preamble at 81 FR 42991. Below is a table showing the 2019 adjust-
ment for the penalties that ICE administers.12

TABLE 3—U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

CIVIL PENALTIES ADJUSTMENTS

Penalty name Citation
Penalty amount
as adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Civil penalties for fail-
ure to depart volun-
tarily, INA section
240B(d).

8 U.S.C.
1229c(d); 8
CFR
280.53(b)(3).

$1,558–$7,791 1.02522 $1,597–$7,987

Civil penalties for vio-
lation of INA sections
274C(a)(1)–(a)(4),
penalty for first of-
fense.

8 CFR 270.3(b)
(1)(ii)(A) .........

461–3,695 1.02522 473–3,788

Civil penalties for vio-
lation of INA sections
274C(a)(5)–(a)(6),
penalty for first of-
fense.

8 CFR
270.3(b)(1)
(ii)(B)..............

390–3,116 1.02522 400–3,195

Civil penalties for vio-
lation of INA sections
274C(a)(1)–(a)(4),
penalty for subse-
quent offenses.

8 CFR 270.3(b)
(1)(ii)(C) .........

3,695–9,239 1.02522 3,788–9,472

Civil penalties for vio-
lation of INA sections
274C(a)(5)–(a)(6),
penalty for subse-
quent offenses.

8 CFR 270.3(b)
(1)(ii)(D) .........

3,116–7,791 1.02522 3,195–7,987

Violation/prohibition of
indemnity bonds.........

8 CFR
274a.8(b) ........

2,236 1.02522 2,292

12 Table 3 also includes two civil penalties that are also listed as penalties administered by
CBP. These are penalties for failure to depart voluntarily, INA section 240B(d), and failure
to depart after a final order of removal, INA section 274D. Both CBP and ICE may
administer these penalties, but as ICE is the DHS component primarily responsible for
assessing and collecting them, they are also listed among the penalties ICE administers.
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Penalty name Citation
Penalty amount
as adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Civil penalties for
knowingly hiring, re-
cruiting, referral, or
retention of unau-
thorized aliens—
Penalty for first of-
fense (per
unauthorized alien).

8 CFR
274a.10(b)
(1)(ii)(A)

559–4,473 1.02522 573–4,586

Penalty for second of-
fense (per unauthor-
ized alien) ...................

8 CFR
274a.10(b)
(1)(ii)(B)

4,473–11,181 1.02522 4,586–11,463

Penalty for third or
subsequent offense
(per unauthorized
alien).

8 CFR
274a.10(b)
(1)(ii)(C)

6,709–22,363 1.02522 6,878–22,927

Civil penalties for I–9
paperwork violations..

8 CFR
274a.10(b)(2)..

224–2,236 1.02522 230–2,292

Civil penalties for fail-
ure to depart, INA
section 274D

8 U.S.C. 1324d;
8 CFR
280.53(b)(14).

779 1.02522 13799

* OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for
2019, Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements
Act of 2015, Dec. 14, 2018. https://www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.

D. U.S. Coast Guard

The Coast Guard is authorized to assess close to 150 penalties
involving maritime safety and security and environmental steward-
ship that are critical to the continued success of Coast Guard mis-
sions. Various statutes in titles 14, 16, 19, 33, 42, 46, and 49 of the
United States Code authorize these penalties. Titles 33 and 46 au-
thorize the vast majority of these penalties as these statutes deal
with navigation, navigable waters, and shipping. Beyond titles 33
and 46, the Coast Guard is also authorized to collect civil monetary
penalties related to the organization and management of the Coast
Guard, aquatic species conservation, obstruction of revenue, and haz-
ardous substances and materials. For a complete discussion of the
civil monetary penalties assessed by the Coast Guard, see the IFR
preamble at 81 FR 42992.

The Coast Guard has identified the penalties it administers, ad-
justed those penalties for inflation, and is listing those new penalties
in a table located in the CFR—specifically, Table 1 in 33 CFR 27.3.

13 As written prior to this final rule, the regulatory text at 8 CFR 280.53(b)(14) did not make
clear that the amount stated is a maximum. The statutory authority for the penalty, 8
U.S.C. 1324d, is clear that the amount reflects a maximum penalty. Thus, consistent with
the statutory authority, and to prevent any confusion, DHS is making a technical clarifi-
cation with this final rule by adding the word ‘‘maximum’’ to paragraph (b)(14).
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Table 1 in 33 CFR 27.3 identifies the statutes that provide the Coast
Guard with civil monetary penalty authority and sets out the
inflation-adjusted maximum penalty that the Coast Guard may im-
pose pursuant to each statutory provision. Table 1 in 33 CFR 27.3
provides the current maximum penalty for violations that occurred
after November 2, 2015.14

The applicable civil penalty amounts for violations occurring on or
before November 2, 2015 are set forth in previously published regu-
lations amending 33 CFR part 27. To find the applicable penalty
amount for a violation that occurred on or before November 2, 2015,
look to the prior versions of the CFR that pertain to the date on which
the violation occurred. Table 4 below shows the 2019 adjustment for
the penalties that the Coast Guard administers.

TABLE 4—U.S. COAST GUARD CIVIL PENALTIES ADJUSTMENTS

Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Saving Life and Prop-
erty ..............................

14 U.S.C. 521(c) .. $10,389 1.02522 $10,651

Saving Life and Prop-
erty; Intentional In-
terference with
Broadcast.

14 U.S.C. 521(e).. 1,066 1.02522 1,093

Confidentiality of Medi-
cal Quality Assurance
Records (first of-
fense).

14 U.S.C. 645(i);
33 CFR 27.3.

5,218 1.02522 5,350

Confidentiality of Medi-
cal Quality Assurance
Records (subsequent
offenses).

14 U.S.C. 645(i);
33 CFR 27.3.

34,791 1.02522 35,668

Aquatic Nuisance Spe-
cies in Waters of the
United States.

16 U.S.C.
4711(g)(1); 33
CFR 27.3.

38,954 1.02522 39,936

Obstruction of Revenue
Officers by Masters of
Vessels.

19 U.S.C. 70; 33
CFR 27.3.

7,779 1.02522 7,975

Obstruction of Revenue
Officers by Masters of
Vessels—Minimum
Penalty.

19 U.S.C. 70; 33
CFR 27.3.

1,815 1.02522 1,861

Failure to Stop Vessel
When Directed; Mas-
ter, Owner, Operator
or Person in Charge.

19 U.S.C.
1581(d)..............

** 5,000 N/A ** 5,000

14 The Frank LoBiondo Coast Guard Authorization Act of 2018 re-designated certain
existing sections of the United States Code, including 14 U.S.C. 88 (now 14 U.S.C. 521) and
33 U.S.C. 1232 and 1236 (now 46 U.S.C. 70036 and 70041). The revised table reflects those
changes to the statutory citations.
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Failure to Stop Vessel
When Directed; Mas-
ter, Owner, Operator
or Person in
Charge—Minimum
Penalty.

19 U.S.C.
1581(d)..............

** 1,000 N/A ** 1,000

Anchorage Ground/
Harbor Regulations
General .......................

33 U.S.C. 471; 33
CFR 27.3.

11,279 1.02522 11,563

Anchorage Ground/
Harbor Regulations
St. Mary’s river.

33 U.S.C. 474; 33
CFR 27.3.

778 1.02522 798

Bridges/Failure to
Comply with Regula-
tions.............................

33 U.S.C. 495(b);
33 CFR 27.3.

28,474 1.02522 29,192

Bridges/Drawbridges..... 33 U.S.C. 499(c);
33 CFR 27.3.

28,474 1.02522 29,192

Bridges/Failure to Alter
Bridge Obstructing
Navigation

33 U.S.C. 502(c);
33 CFR 27.3.

28,474 1.02522 29,192

Bridges/Maintenance
and Operation.............

33 U.S.C. 533(b);
33 CFR 27.3.

28,474 1.02522 29,192

Bridge to Bridge Com-
munication; Master,
Person in Charge or
Pilot.

33 U.S.C.
1208(a); 33
CFR 27.3.

2,074 1.02522 2,126

Bridge to Bridge Com-
munication; Vessel .....

33 U.S.C.
1208(b); 33
CFR 27.3.

2,074 1.02522 2,126

Oil/Hazardous Sub-
stances: Discharges
(Class I per viola-
tion).

33 U.S.C. 1321(b)
(6)(B)(i); 33
CFR 27.3.

18,477 1.02522 18,943

Oil/Hazardous Sub-
stances: Discharges
(Class I total under
paragraph).

33 U.S.C. 1321(b)
(6)(B)(i); 33
CFR 27.3.

46,192 1.02522 47,357

Oil/Hazardous Sub-
stances: Discharges
(Class II per day of
violation).

33 U.S.C. 1321(b)
(6)(B)(ii); 33
CFR 27.3.

18,477 1.02522 18,943

Oil/Hazardous Sub-
stances: Discharges
(Class II total under
paragraph).

33 U.S.C. 1321(b)
(6)(B)(ii); 33
CFR 27.3.

230,958 1.02522 236,783

Oil/Hazardous Sub-
stances: Discharges
(per day of violation)
Judicial Assessment.

33 U.S.C.
1321(b)(7)(A);
33 CFR 27.3.

46,192 1.02522 47,357
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Oil/Hazardous Sub-
stances: Discharges
(per barrel of oil or
unit discharged) Judi-
cial Assessment.

33 U.S.C.
1321(b)(7)(A);
33 CFR 27.3.

1,848 1.02522 1,895

Oil/Hazardous Sub-
stances: Failure to
Carry Out Removal/
Comply With Order
(Judicial Assess-
ment).

33 U.S.C.
1321(b)(7)(B);
33 CFR 27.3.

46,192 1.02522 47,357

Oil/Hazardous Sub-
stances: Failure to
Comply with Regula-
tion Issued Under
1321(j) (Judicial As-
sessment).

33 U.S.C.
1321(b)(7)(C);
33 CFR 27.3.

46,192 1.02522 47,357

Oil/Hazardous Sub-
stances: Discharges,
Gross Negligence (per
barrel of oil or unit
discharged) Judicial
Assessment.

33 U.S.C.
1321(b)(7)(D);
33 CFR 27.3.

5,543 1.02522 5,683

Oil/Hazardous Sub-
stances: Discharges,
Gross Negligence—
Minimum Penalty
(Judicial Assess-
ment).

33 U.S.C.
1321(b)(7)(D);
33 CFR 27.3.

184,767 1.02522 189,427

Marine Sanitation De-
vices; Operating..........

33 U.S.C.
1322(j); 33 CFR
27.3.

7,779 1.02522 7,975

Marine Sanitation De-
vices; Sale or Manu-
facture .........................

33 U.S.C.
1322(j); 33 CFR
27.3.

20,742 1.02522 21,265

International Naviga-
tion Rules; Operator ..

33 U.S.C.
1608(a); 33
CFR 27.3.

14,543 1.02522 14,910

International Naviga-
tion Rules; Vessel .......

33 U.S.C.
1608(b); 33
CFR 27.3.

14,543 1.02522 14,910

Pollution from Ships;
General .......................

33 U.S.C.
1908(b)(1); 33
CFR 27.3.

72,718 1.02522 74,552

Pollution from Ships;
False Statement .........

33 U.S.C.
1908(b)(2); 33
CFR 27.3.

14,543 1.02522 14,910

Inland Navigation
Rules; Operator ..........

33 U.S.C.
2072(a); 33
CFR 27.3.

14,543 1.02522 14,910

Inland Navigation
Rules; Vessel...............

33 U.S.C.
2072(b); 33
CFR 27.3.

14,543 1.02522 14,910
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Shore Protection; Gen-
eral ..............................

33 U.S.C.
2609(a); 33
CFR 27.3.

51,302 1.02522 52,596

Shore Protection; Oper-
ating Without Permit.

33 U.S.C.
2609(b); 33
CFR 27.3.

20,521 1.02522 21,039

Oil Pollution Liability
and Compensation .....

33 U.S.C.
2716a(a); 33
CFR 27.3.

46,192 1.02522 47,357

Clean Hulls.................... 33 U.S.C.
3852(a)(1)(A);
33 CFR 27.3.

42,292 1.02522 43,359

Clean Hulls-related to
false statements .........

33 U.S.C.
3852(a)(1)(A);
33 CFR 27.3.

56,391 1.02522 57,813

Clean Hulls—
Recreational Vessel ....

33 U.S.C.
3852(c); 33
CFR 27.3.

5,639 1.02522 5,781

Hazardous Substances,
Releases, Liability,
Compensation (Class
I).

42 U.S.C.
9609(a); 33
CFR 27.3.

55,907 1.02522 57,317

Hazardous Substances,
Releases, Liability,
Compensation (Class
II).

42 U.S.C.
9609(b); 33
CFR 27.3.

55,907 1.02522 57,317

Hazardous Substances,
Releases, Liability,
Compensation (Class
II subsequent of-
fense).

42 U.S.C.
9609(b); 33
CFR 27.3.

167,722 1.02522 171,952

Hazardous Substances,
Releases, Liability,
Compensation (Judi-
cial Assessment).

42 U.S.C.
9609(c); 33
CFR 27.3.

55,907 1.02522 57,317

Hazardous Substances,
Releases, Liability,
Compensation (Judi-
cial Assessment sub-
sequent offense).

42 U.S.C.
9609(c); 33
CFR 27.3.

167,722 1.02522 171,952

Safe Containers for In-
ternational Cargo .......

46 U.S.C. App
1505(a)(2)
(codified as 46
U.S.C. 80509);
33 CFR 27.3.

6,111 1.02522 6,265

Suspension of Passen-
ger Service ..................

46 U.S.C. App
1805(c)(2)
(codified 46
U.S.C. 70305);
33 CFR 27.3.

61,115 1.02522 62,656

Vessel Inspection or
Examination Fees ......

46 U.S.C.
2110(e); 33
CFR 27.3.

9,239 1.02522 9,472
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Alcohol and Dangerous
Drug Testing...............

46 U.S.C. 2115;
33 CFR 27.3.

7,520 1.02522 7,710

Negligent Operations:
Recreational Vessels...

46 U.S.C.
2302(a); 33
CFR 27.3.

6,802 1.02522 6,974

Negligent Operations:
Other Vessels..............

46 U.S.C.
2302(a); 33
CFR 27.3.

34,013 1.02522 34,871

Operating a Vessel
While Under the In-
fluence of Alcohol or a
Dangerous Drug.

46 U.S.C.
2302(c)(1); 33
CFR 27.3.

7,520 1.02522 7,710

Vessel Reporting Re-
quirements: Owner,
Charterer, Managing
Operator, or Agent.

46 U.S.C.
2306(a)(4); 33
CFR 27.3.

11,712 1.02522 12,007

Vessel Reporting Re-
quirements: Master....

46 U.S.C.
2306(b)(2); 33
CFR 27.3.

2,343 1.02522 2,402

Immersion Suits ............ 46 U.S.C.
3102(c)(1); 33
CFR 27.3.

11,712 1.02522 12,007

Inspection Permit.......... 46 U.S.C.
3302(i)(5); 33
CFR 27.3.

2,443 1.02522 2,505

Vessel Inspection; Gen-
eral ..............................

46 U.S.C.
3318(a); 33
CFR 27.3.

11,712 1.02522 12,007

Vessel Inspection; Nau-
tical School Vessel ......

46 U.S.C.
3318(g); 33
CFR 27.3.

11,712 1.02522 12,007

Vessel Inspection; Fail-
ure to Give Notice
IAW 3304(b)

46 U.S.C.
3318(h); 33
CFR 27.3.

2,343 1.02522 2,402

Vessel Inspection; Fail-
ure to Give Notice
IAW 3309(c)

46 U.S.C.
3318(i); 33
CFR 27.3.

2,343 1.02522 2,402

Vessel Inspection; Ves-
sel ≥1,600 Gross Tons.

46 U.S.C.
3318(j)(1); 33
CFR 27.3.

23,426 1.02522 24,017

Vessel Inspection; Ves-
sel <1,600 Gross Tons.

46 U.S.C.
3318(j)(1); 33
CFR 27.3.

4,685 1.02522 4,803

Vessel Inspection; Fail-
ure to Comply with
3311(b).........................

46 U.S.C.
3318(k); 33
CFR 27.3.

23,426 1.02522 24,017

Vessel Inspection; Vio-
lation of
3318(b)–3318(f)...........

46 U.S.C.
3318(l); 33
CFR 27.3.

11,712 1.02522 12,007
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

List/count of Passen-
gers..............................

46 U.S.C.
3502(e); 33
CFR 27.3.

244 1.02522 250

Notification to Passen-
gers

46 U.S.C.
3504(c); 33
CFR 27.3.

24,421 1.02522 25,037

Notification to Passen-
gers; Sale of Tickets ...

46 U.S.C.
3504(c); 33
CFR 27.3.

1,220 1.02522 1,251

Copies of Laws on Pas-
senger Vessels; Mas-
ter ................................

46 U.S.C. 3506;
33 CFR 27.3.

489 1.02522 501

Liquid Bulk/Dangerous
Cargo...........................

46 U.S.C.
3718(a)(1); 33
CFR 27.3.

61,055 1.02522 62,595

Uninspected Vessels...... 46 U.S.C. 4106;
33 CFR 27.3.

10,260 1.02522 10,519

Recreational Vessels
(maximum for related
series of violations).

46 U.S.C.
4311(b)(1); 33
CFR 27.3.

323,027 1.02522 331,174

Recreational Vessels;
Violation of 4307(a) ....

46 U.S.C.
4311(b)(1); 33
CFR 27.3.

6,460 1.02522 6,623

Recreational vessels ...... 46 U.S.C.
4311(c); 33
CFR 27.3.

2,443 1.02522 2,505

Uninspected Commer-
cial Fishing Industry
Vessels.........................

46 U.S.C. 4507;
33 CFR 27.3.

10,260 1.02522 10,519

Abandonment of
Barges .........................

46 U.S.C. 4703;
33 CFR 27.3.

1,739 1.02522 1,783

Load Lines ..................... 46 U.S.C.
5116(a); 33
CFR 27.3.

11,181 1.02522 11,463

Load Lines; Violation of
5112(a).........................

46 U.S.C.
5116(b); 33
CFR 27.3.

22,363 1.02522 22,927

Load Lines; Violation of
5112(b).........................

46 U.S.C.
5116(c); 33
CFR 27.3.

11,181 1.02522 11,463

Reporting Marine Casu-
alties............................

46 U.S.C.
6103(a); 33
CFR 27.3.

38,954 1.02522 39,936

Reporting Marine Ca-
sualties; Violation of
6104.............................

46 U.S.C.
6103(b); 33
CFR 27.3.

10,260 1.02522 10,519

Manning of Inspected
Vessels; Failure to
Report Deficiency in
Vessel Complement.

46 U.S.C.
8101(e); 33
CFR 27.3.

1,848 1.02522 1,895
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Manning of Inspected
Vessels.........................

46 U.S.C.
8101(f); 33
CFR 27.3.

18,477 1.02522 18,943

Manning of Inspected
Vessels; Employing or
Serving in Capacity
not Licensed by
USCG.

46 U.S.C.
8101(g); 33
CFR 27.3.

18,477 1.02522 18,943

Manning of Inspected
Vessels; Freight Ves-
sel <100 GT, Small
Passenger Vessel, or
Sailing School Vessel.

46 U.S.C.
8101(h); 33
CFR 27.3.

2,443 1.02522 2,505

Watchmen on Passen-
ger Vessels ..................

46 U.S.C.
8102(a)..............

2,443 1.02522 2,505

Citizenship Require-
ments...........................

46 U.S.C. 8103(f). 1,220 1.02522 1,251

Watches on Vessels;
Violation of 8104(a)
or (b)............................

46 U.S.C. 8104(i). 18,477 1.02522 18,943

Watches on Vessels;
Violation of 8104(c),
(d), (e), or (h).

46 U.S.C. 8104(j). 18,477 1.02522 18,943

Staff Department on
Vessels.........................

46 U.S.C. 8302(e). 244 1.02522 250

Officer’s Competency
Certificates..................

46 U.S.C.
8304(d)..............

244 1.02522 250

Coastwise Pilotage;
Owner, Charterer,
Managing Operator,
Agent, Master or In-
dividual in Charge.

46 U.S.C. 8502(e). 18,477 1.02522 18,943

Coastwise Pilotage; In-
dividual .......................

46 U.S.C. 8502(f). 18,477 1.02522 18,943

Federal Pilots ................ 46 U.S.C. 8503.... 58,562 1.02522 60,039

Merchant Mariners
Documents ..................

46 U.S.C.
8701(d)..............

1,220 1.02522 1,251

Crew Requirements ...... 46 U.S.C. 8702(e). 18,477 1.02522 18,943

Small Vessel Manning .. 46 U.S.C. 8906.... 38,954 1.02522 39,936

Pilotage: Great Lakes;
Owner, Charterer,
Managing Operator,
Agent, Master or In-
dividual in Charge.

46 U.S.C.
9308(a)..............

18,477 1.02522 18,943

Pilotage: Great Lakes;
Individual ...................

46 U.S.C.
9308(b)..............

18,477 1.02522 18,943

Pilotage: Great Lakes;
Violation of 9303 ........

46 U.S.C. 9308(c). 18,477 1.02522 18,943

Failure to Report
Sexual Offense............

46 U.S.C.
10104(b)............

9,819 1.02522 10,067
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Pay Advances to Sea-
men..............................

46 U.S.C.
10314(a)(2) .......

1,220 1.02522 1,251

Pay Advances to Sea-
men; Remuneration
for Employment.

46 U.S.C.
10314(b)............

1,220 1.02522 1,251

Allotment to Seamen .... 46 U.S.C.
10315(c) ............

1,220 1.02522 1,251

Seamen Protection;
General .......................

46 U.S.C. 10321.. 8,465 1.02522 8,678

Coastwise Voyages: Ad-
vances..........................

46 U.S.C.
10505(a)(2) .......

8,465 1.02522 8,678

Coastwise Voyages: Ad-
vances; Remunera-
tion for Employment.

46 U.S.C.
10505(b)............

8,465 1.02522 8,678

Coastwise Voyages:
Seamen Protection;
General .......................

46 U.S.C.
10508(b)............

8,465 1.02522 8,678

Effects of Deceased Sea-
men..............................

46 U.S.C. 10711 .. 489 1.02522 501

Complaints of Unfit-
ness .............................

46 U.S.C.
10902(a)(2) .......

1,220 1.02522 1,251

Proceedings on Exami-
nation of Vessel ..........

46 U.S.C.
10903(d)............

244 1.02522 250

Permission to Make
Complaint ...................

46 U.S.C.
10907(b)............

1,220 1.02522 1,251

Accommodations for
Seamen........................

46 U.S.C.
11101(f).............

1,220 1.02522 1,251

Medicine Chests on Ves-
sels ..............................

46 U.S.C.
11102(b) ............

1,220 1.02522 1,251

Destitute Seamen.......... 46 U.S.C.
11104(b) ............

244 1.02522 250

Wages on Discharge ...... 46 U.S.C.
11105(c) ............

1,220 1.02522 1,251

Log Books; Master
Failing to Maintain....

46 U.S.C.
11303(a)............

489 1.02522 501

Log Books; Master
Failing to Make En-
try................................

46 U.S.C.
11303(b)............

489 1.02522 501

Log Books; Late Entry.. 46 U.S.C.
11303(c) ............

366 1.02522 375

Carrying of Sheath
Knives .........................

46 U.S.C. 11506 .. 122 1.02522 125

Vessel Documentation... 46 U.S.C.
12151(a)(1) .......

15,995 1.02522 16,398

Documentation of
Vessels—Related to
Activities involving
mobile offshore drill-
ing units.

46 U.S.C. 12151
(a)(2) .................

26,659 1.02522 27,331
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Vessel Documentation;
Fishery Endorsement.

46 U.S.C.
12151(c) ............

122,231 1.02522 125,314

Numbering of Undocu-
mented Vessels—
Willful violation.

46 U.S.C.
12309(a)............

12,211 1.02522 12,519

Numbering of Undocu-
mented Vessels ...........

46 U.S.C.
12309(b)............

2,443 1.02522 2,505

Vessel Identification
System.........................

46 U.S.C.
12507(b)............

20,521 1.02522 21,039

Measurement of Ves-
sels ..............................

46 U.S.C. 14701.. 44,727 1.02522 45,855

Measurement; False
Statements..................

46 U.S.C. 14702.. 44,727 1.02522 45,855

Commercial Instru-
ments and Maritime
Liens............................

46 U.S.C. 31309.. 20,521 1.02522 21,039

Commercial Instru-
ments and Maritime
Liens; Mortgagor.

46 U.S.C.
31330(a)(2) .......

20,521 1.02522 21,039

Commercial Instru-
ments and Maritime
Liens; Violation of
31329.

46 U.S.C.
31330(b)(2) .......

51,302 1.02522 52,596

Ports and Waterway
Safety Regulations .....

46 U.S.C.
70036(a); 33
CFR 27.3.

91,901 1.02522 94,219

Vessel Navigation: Re-
gattas or Marine Pa-
rades; Unlicensed
Person in Charge.

46 U.S.C.
70041(d) (1)(B);
33 CFR 27.3.

9,239 1.02522 9,472

Vessel Navigation: Re-
gattas or Marine Pa-
rades; Owner On-
board Vessel.

46 U.S.C.
70041(d) (1)(C);
33 CFR 27.3.

9,239 1.02522 9,472

Vessel Navigation: Re-
gattas or Marine Pa-
rades; Other Persons.

46 U.S.C.
70041(d) (1)(D);
33 CFR 27.3.

4,619 1.02522 4,735

Port Security.................. 46 U.S.C.
70119(a)............

34,013 1.02522 34,871

Port Security—
Continuing Viola-
tions.............................

46 U.S.C.
70119(b)............

61,115 1.02522 62,656

Maritime Drug Law En-
forcement ....................

46 U.S.C.
70506(c) ............

5,639 1.02522 5,781

Hazardous Materials:
Related to Vessels ......

49 U.S.C.
5123(a)(1) .........

79,976 1.02522 81,993
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Penalty name Citation
Penalty

amount as
adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Hazardous Materials:
Related to Vessels—
Penalty from Fatali-
ties, Serious Injuries/
Illness or substantial
Damage to Property.

49 U.S.C.
5123(a)(2) .........

186,610 1.02522 191,316

Hazardous Materials:
Related to Vessels;
Training ......................

49 U.S.C.
5123(a)(3) .........

481 1.02522 493

 * OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for
2019, Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements
Act of 2015, Dec. 14, 2018. https://www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.
** Enacted under the Tariff Act; exempt from inflation adjustments.

E. Transportation Security Administration

The Transportation Security Administration (TSA) is updating its
civil penalties regulation in accordance with the 2015 Act. Pursuant
to its statutory authority in 49 U.S.C. 46301(a)(1), (4), (5), 49 U.S.C.
46301(d)(8), and 49 U.S.C. 114(v),15 TSA may impose penalties for
violations of any statute that TSA administers, whether an imple-
menting regulation or order imposes the penalty. TSA assesses these
penalties for a wide variety of aviation and surface security require-
ments, including violations of TSA’s requirements applicable to
Transportation Worker Identification Credentials (TWIC),16 as well
as violations of requirements described in chapter 449 of title 49 of
the United States Code. These penalties can apply to a wide variety
of situations, as described in the statutory and regulatory provisions,
as well as in guidance that TSA publishes. Below is a table showing
the 2019 adjustment for the penalties that TSA administers.

15 As amended by sec. 1302 of the Implementing Recommendations of the 9/11 Commission
Act of 2007 (Pub. L. 110–53, 121 Stat. 266 (Aug. 3, 2007)).
16 See, e.g., 46 U.S.C. 70105, 49 U.S.C. 46302 and 46303, and 49 U.S.C. chapter 449.
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TABLE 5—TRANSPORTATION SECURITY ADMINISTRATION CIVIL

PENALTIES ADJUSTMENTS

Penalty name Citation
Penalty amount
as adjusted in
the 2018 FR

Multi-
plier *

New penalty as
adjusted by

this final rule

Violation of 49 U.S.C.
ch. 449 (except secs.
44902, 44903(d),
44907(a)–(d)(1)(A),
44907(d)(1)(C)–(f),
44908, and 44909), or
49 U.S.C. 46302 or
46303, a regulation
prescribed, or order
issued thereunder by
a person operating an
aircraft for the trans-
portation of passen-
gers or property for
compensation.

49 U.S.C.
46301(a)(1),
(4), (5); 49
U.S.C.
46301(d)(8);
49 CFR
1503.401(c)(3)

$33,333 (up to
a total of
$533,324 per
civil penalty
action).

1.02522 $34,174 (up to
a total of
$546,774 per
civil penalty
action).

Violation of 49 U.S.C.
ch. 449 (except secs.
44902, 44903(d),
44907(a)–(d)(1)(A),
44907(d)(1)(C)–(f),
44908, and 44909), or
49 U.S.C. 46302 or
46303, a regulation
prescribed, or order
issued thereunder by
an individual (except
an airman serving as
an airman), any per-
son not operating an
aircraft for the trans-
portation of passen-
gers or property for
compensation, or a
small business con-
cern.

49 U.S.C.
46301(a)(1),
(4), (5); 49
U.S.C.
46301(d)(8);
49 CFR
1503.401(c)(1)
and (2).

$13,333 (up to
a total of
$66,666 total
for small
businesses,
$533,324 for
others).

1.02522 $13,669 (up to
a total of
$68,347 total
for small
business,
$546,774 for
others).

Violation of any other
provision of title 49
U.S.C. or of 46 U.S.C.
ch. 701, a regulation
prescribed, or order
issued thereunder.

49 U.S.C.
114(v); 49
CFR
1503.401(b).

$11,410 (up to
a total of
$57,051 total
for small
businesses,
$456,409 for
others).

1.02522 $11,698 (up to
a total of
$58,490 total
for small
businesses,
$467,920 for
others).

  * OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for
2019, Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements
Act of 2015, Dec. 14, 2018. https://www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.

IV. Administrative Procedure Act

DHS is promulgating this final rule to ensure that the amount of
civil penalties that DHS assesses or enforces reflects the statutorily
mandated ranges as adjusted for inflation. The 2015 Act provides a
clear formula for adjustment of the civil penalties, leaving DHS and
its components with little room for discretion. DHS and its compo-
nents have been charged only with performing ministerial computa-
tions to determine the amounts of adjustments for inflation to civil
monetary penalties. In these annual adjustments DHS is merely
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updating the penalty amounts by applying the cost-of-living adjust-
ment multiplier that OMB has provided to agencies. Furthermore,
the 2015 Act specifically instructed that agencies make the required
annual adjustments notwithstanding section 553 of title 5 of the
United States Code. Thus, as specified in the 2015 Act, the prior
public notice-and-comment procedures and delayed effective date re-
quirements of the Administrative Procedure Act (APA) do not apply to
this rule. Further, as described above, this rule also makes to minor
amendments to the regulations to reflect clear statutory authority,
and DHS finds that prior notice and comment procedures for these
amendments are unnecessary.

V. Regulatory Analyses

A. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563 direct agencies to assess the
costs and benefits of available regulatory alternatives and, if regula-
tion is necessary, to select regulatory approaches that maximize net
benefits (including potential economic, environmental, public health
and safety effects, distributive impacts, and equity). Executive Order
13563 emphasizes the importance of quantifying both costs and ben-
efits, of reducing costs, of harmonizing rules, and of promoting flex-
ibility. OMB has not designated this final rule a ‘‘significant regula-
tory action’’ under section 3(f) of Executive Order 12866. Accordingly,
OMB has not reviewed this rule.

This final rule makes nondiscretionary adjustments to existing civil
monetary penalties in accordance with the 2015 Act and OMB guid-
ance.17 DHS therefore did not consider alternatives and does not have
the flexibility to alter the adjustments of the civil monetary penalty
amounts as provided in this rule. To the extent this final rule in-
creases civil monetary penalties, it would result in an increase in
transfers from persons or entities assessed a civil monetary penalty to
the government.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act applies only to rules for which an
agency publishes a notice of proposed rulemaking pursuant to 5
U.S.C. 553(b). See 5 U.S.C. 601–612. The Regulatory Flexibility Act
does not apply to this final rule, because a notice of proposed rule-
making was not required for the reasons stated above.

17 OMB Memorandum M–19–04, Implementation of Penalty Inflation Adjustments for
2019, Pursuant to the Federal Civil Penalties Inflation Adjustment Act Improvements Act
of 2015, Dec. 14, 2018. https://www.whitehouse.gov/wp-content/uploads/2017/11/
m_19_04.pdf.
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C. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1531–1538,
requires Federal agencies to assess the effects of their discretionary
regulatory actions. In particular, the Act addresses actions that may
result in the expenditure by a State, local, or Tribal government, in
the aggregate, or by the private sector of $100,000,000 (adjusted for
inflation) or more in any one year. This final rule will not result in
such an expenditure.

D. Paperwork Reduction Act

The provisions of the Paperwork Reduction Act of 1995, 44 U.S.C.
chapter 35, and its implementing regulations, 5 CFR part 1320, do
not apply to this final rule, because this final rule does not trigger any
new or revised recordkeeping or reporting.

VI. Signing Authority

The amendments to 19 CFR part 4 in this document are issued in
accordance with 19 CFR 0.2(a), which provides that the authority of
the Secretary of the Treasury with respect to CBP regulations that
are not related to customs revenue functions was transferred to the
Secretary of Homeland Security pursuant to Section 403(l) of the
Homeland Security Act of 2002. Accordingly, this final rule to amend
such regulations may be signed by the Secretary of Homeland Secu-
rity (or his or her delegate).

List of Subjects

6 CFR Part 27

Reporting and recordkeeping requirements, Security measures.

8 CFR Part 270

Administrative practice and procedure, Aliens, Employment,
Fraud, Penalties.

8 CFR Part 274a

Administrative practice and procedure, Aliens, Employment, Pen-
alties, Reporting and recordkeeping requirements.

8 CFR Part 280

Administrative practice and procedure, Immigration, Penalties.
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19 CFR Part 4

Exports, Freight, Harbors, Maritime carriers, Oil pollution, Report-
ing and recordkeeping requirements, Vessels.

33 CFR Part 27

Administrative practice and procedure, Penalties.

49 CFR Part 1503

Administrative practice and procedure, Investigations, Law en-
forcement, Penalties.

Amendments to the Regulations

Accordingly, for the reasons stated in the preamble, DHS is amend-
ing 6 CFR part 27, 8 CFR parts 270, 274a, and 280, 19 CFR part 4, 33
CFR part 27, and 49 CFR part 1503 as follows:

Title 6—Domestic Security

PART 27—CHEMICAL FACILITY ANTI-TERRORISM
STANDARDS

❚ 1. The authority citation for part 27 is revised to read as follows:
Authority: 6 U.S.C. 624; Pub. L. 101–410, 104 Stat. 890, as

amended by Pub. L. 114– 74, 129 Stat. 599; Pub. L. 113–254, 128 Stat.
2898, as amended by Pub. L. 116–2, 133 Stat. 5.

❚ 2. In § 27.300, revise paragraph (b)(3) to read as follows:

§ 27.300 Orders.

* * * * *
(b) * * *
(3) Where the Assistant Secretary determines that a facility is in

violation of an Order issued pursuant to paragraph (a) of this section
and issues an Order Assessing Civil Penalty pursuant to paragraph
(b)(1) of this section, a chemical facility is liable to the United States
for a civil penalty of not more than $25,000 for each day during which
the violation continues, if the violation of the Order occurred on or
before November 2, 2015, or $34,871 for each day during which the
violation of the Order continues, if the violation occurred after No-
vember 2, 2015.

* * * * *
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Title 8—Aliens and Nationality

PART 270—PENALTIES FOR DOCUMENT FRAUD

❚ 3. The authority citation for part 270 continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, and 1324c; Pub. L. 101–410, 104
Stat. 890, as amended by Pub. L. 104–134, 110 Stat. 1321 and Pub. L.
114–74, 129 Stat. 599.

❚ 4. In § 270.3, revise paragraphs (b)(1)(ii)(A) through (D) to read as
follows:

§ 270.3 Penalties.

* * * * *

(b) * * *
(1) * * *
(ii) * * *
(A) First offense under section 274C(a)(1) through (a)(4). Not less

than $275 and not exceeding $2,200 for each fraudulent document or
each proscribed activity described in section 274C(a)(1) through (a)(4)
of the Act before March 27, 2008; not less than $375 and not exceeding
$3,200 for each fraudulent document or each proscribed activity de-
scribed in section 274C(a)(1) through (a)(4) of the Act on or after
March 27, 2008 and on or before November 2, 2015; and not less than
$473 and not exceeding $3,788 for each fraudulent document or each
proscribed activity described in section 274C(a)(1) through (a)(4) of
the Act after November 2, 2015.

(B) First offense under section 274C(a)(5) or (a)(6). Not less than
$250 and not exceeding $2,000 for each fraudulent document or each
proscribed activity described in section 274C(a)(5) or (a)(6) of the Act
before March 27, 2008; not less than $275 and not exceeding $2,200
for each fraudulent document or each proscribed activity described in
section 274C(a)(5) or (a)(6) of the Act on or after March 27, 2008 and
on or before November 2, 2015; and not less than $400 and not
exceeding $3,195 for each fraudulent document or each proscribed
activity described in section 274C(a)(5) or (a)(6) of the Act after No-
vember 2, 2015.

(C) Subsequent offenses under section 274C(a)(1) through (a)(4). Not
less than $2,200 and not more than $5,500 for each fraudulent docu-
ment or each proscribed activity described in section 274C(a)(1)
through (a)(4) of the Act before March 27, 2008; not less than $3,200
and not exceeding $6,500 for each fraudulent document or each pro-
scribed activity described in section 274C(a)(1) through (a)(4) of the
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Act occurring on or after March 27, 2008 and on or before November
2, 2015; and not less than $3,788 and not more than $9,472 for each
fraudulent document or each proscribed activity described in section
274C(a)(1) through (a)(4) of the Act after November 2, 2015.

(D) Subsequent offenses under section 274C(a)(5) or (a)(6). Not less
than $2,000 and not more than $5,000 for each fraudulent document
or each proscribed activity described in section 274C(a)(5) or (a)(6) of
the Act before March 27, 2008; not less than $2,200 and not exceeding
$5,500 for each fraudulent document or each proscribed activity de-
scribed in section 274C(a)(5) or (a)(6) of the Act occurring on or after
March 27, 2008 and on or before November 2, 2015; and not less than
$3,195 and not more than $7,987 for each fraudulent document or
each proscribed activity described in section 274C(a)(5) or (a)(6) of the
Act after November 2, 2015.

* * * * *

PART 274a—CONTROL OF EMPLOYMENT OF ALIENS

❚ 5. The authority citation for part 274a continues to read as follows:
Authority: 8 U.S.C. 1101, 1103, 1324a; 48 U.S.C. 1806; 8 CFR part

2; Pub. L. 101–410, 104 Stat. 890, as amended by Pub. L. 114– 74, 129
Stat. 599.

❚ 6. In § 274a.8, revise paragraph (b) to read as follows:

§ 274a.8 Prohibition of indemnity bonds.

* * * * *

(b) Penalty. Any person or other entity who requires any individual
to post a bond or security as stated in this section shall, after notice
and opportunity for an administrative hearing in accordance with
section 274A(e)(3)(B) of the Act, be subject to a civil monetary penalty
of $1,000 for each violation before September 29, 1999, of $1,100 for
each violation occurring on or after September 29, 1999 but on or
before November 2, 2015, and of $2,292 for each violation occurring
after November 2, 2015, and to an administrative order requiring the
return to the individual of any amounts received in violation of this
section or, if the individual cannot be located, to the general fund of
the Treasury.

❚ 7. In § 274a.10, revise paragraphs (b)(1)(ii)(A) through (C) and the
first sentence of paragraph (b)(2) to read as follows:

§ 274a.10 Penalties.
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* * * * *
(b) * * *
(1) * * *
(ii) * * *
(A) First offense—not less than $275 and not more than $2,200 for

each unauthorized alien with respect to whom the offense occurred
before March 27, 2008; not less than $375 and not exceeding $3,200,
for each unauthorized alien with respect to whom the offense oc-
curred occurring on or after March 27, 2008 and on or before Novem-
ber 2, 2015; and not less than $573 and not more than $4,586 for each
unauthorized alien with respect to whom the offense occurred occur-
ring after November 2, 2015;

(B) Second offense—not less than $2,200 and not more than $5,500
for each unauthorized alien with respect to whom the second offense
occurred before March 27, 2008; not less than $3,200 and not more
than $6,500, for each unauthorized alien with respect to whom the
second offense occurred on or after March 27, 2008 and on or before
November 2, 2015; and not less than $4,586 and not more than
$11,463 for each unauthorized alien with respect to whom the second
offense occurred after November 2, 2015; or

(C) More than two offenses—not less than $3,300 and not more than
$11,000 for each unauthorized alien with respect to whom the third or
subsequent offense occurred before March 27, 2008; not less than
$4,300 and not exceeding $16,000, for each unauthorized alien with
respect to whom the third or subsequent offense occurred on or after
March 27, 2008 and on or before November 2, 2015; and not less than
$6,878 and not more than $22,927 for each unauthorized alien with
respect to whom the third or subsequent offense occurred after No-
vember 2, 2015; and

* * * * *
(2) A respondent determined by the Service (if a respondent fails to

request a hearing) or by an administrative law judge, to have failed to
comply with the employment verification requirements as set forth in
§ 274a.2(b), shall be subject to a civil penalty in an amount of not less
than $100 and not more than $1,000 for each individual with respect
to whom such violation occurred before September 29, 1999; not less
than $110 and not more than $1,100 for each individual with respect
to whom such violation occurred on or after September 29, 1999 and
on or before November 2, 2015; and not less than $230 and not more
than $2,292 for each individual with respect to whom such violation
occurred after November 2, 2015. * * *

* * * * *
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PART 280—IMPOSITION AND COLLECTION OF FINES

❚ 8. The authority citation for part 280 continues to read as follows:

Authority: 8 U.S.C. 1103, 1221, 1223, 1227, 1229, 1253, 1281,
1283, 1284, 1285, 1286, 1322, 1323, 1330; 66 Stat. 173, 195, 197, 201,
203, 212, 219, 221–223, 226, 227, 230; Pub. L. 101–410, 104 Stat. 890,
as amended by Pub. L. 114–74, 129 Stat. 599.

❚ 9. In § 280.53 revise paragraphs (b)(1) through (15) to read as
follows:

§ 280.53 Civil monetary penalties inflation adjustment.

* * * * *

(b) * * *
(1) Section 231(g) of the Act, Penalties for non-compliance with

arrival and departure manifest requirements for passengers, crew-
members, or occupants transported on commercial vessels or aircraft
arriving to or departing from the United States: From $1,360 to
$1,394.

(2) Section 234 of the Act, Penalties for non-compliance with land-
ing requirements at designated ports of entry for aircraft transport-
ing aliens: From $3,695 to $3,788.

(3) Section 240B(d) of the Act, Penalties for failure to depart
voluntarily: From $1,558 minimum/$7,791 maximum to $1,597
minimum/$7,987 maximum.

(4) Section 243(c)(1)(A) of the Act, Penalties for violations of re-
moval orders relating to aliens transported on vessels or aircraft,
under section 241(d) of the Act, or for costs associated with removal
under section 241(e) of the Act: From $3,116 to $3,195.

(5) Penalties for failure to remove alien stowaways under section
241(d)(2): From $7,791 to $7,987.

(6) Section 251(d) of the Act, Penalties for failure to report an illegal
landing or desertion of alien crewmen, and for each alien not reported
on arrival or departure manifest or lists required in accordance with
section 251 of the Act: From $369 to $378; and penalties for use of
alien crewmen for longshore work in violation of section 251(d) of the
Act: From $9,239 to $9,472.

(7) Section 254(a) of the Act, Penalties for failure to control, detain,
or remove alien crewmen: From $924 minimum/$5,543 maximum to
$947 minimum/$5,683 maximum.

(8) Section 255 of the Act, Penalties for employment on passenger
vessels of aliens afflicted with certain disabilities: From $1,848 to
$1,895.
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(9) Section 256 of the Act, Penalties for discharge of alien crewmen:
From $2,771 minimum/$5,543 maximum to $2,841 minimum/$5,683
maximum.

(10) Section 257 of the Act, Penalties for bringing into the United
States alien crewmen with intent to evade immigration laws: From
$18,477 maximum to $18,943 maximum.

(11) Section 271(a) of the Act, Penalties for failure to prevent the
unauthorized landing of aliens: From $5,543 to $5,683.

(12) Section 272(a) of the Act, Penalties for bringing to the United
States aliens subject to denial of admission on a health-related
ground: From $5,543 to $5,683.

(13) Section 273(b) of the Act, Penalties for bringing to the United
States aliens without required documentation: From $5,543 to
$5,683.

(14) Section 274D of the Act, Penalties for failure to depart: From
$779 maximum to $799 maximum, for each day the alien is in viola-
tion.

(15) Section 275(b) of the Act, Penalties for improper entry: From
$78 minimum/$390 maximum to $80 minimum/$400 maximum, for
each entry or attempted entry.

Title 19—Customs Duties

PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES

❚ 10. The authority citation for part 4 continues to read in part as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624,
2071 note; 46 U.S.C. 501, 60105.

* * * * *
Sections 4.80, 4.80a, and 4.80b also issued under 19 U.S.C. 1706a;

28 U.S.C. 2461 note; 46 U.S.C. 12112, 12117, 12118, 50501–55106,
55107, 55108, 55110, 55114, 55115, 55116, 55117, 55119, 56101,
55121, 56101, 57109; Pub. L. 108–7, Division B, Title II, § 211;

* * * * *
Section 4.92 also issued under 28 U.S.C. 2461 note; 46 U.S.C.

55111;

* * * * *

❚ 11. In § 4.80, revise paragraphs (b)(2) and (i) to read as follows:

§ 4.80 Vessels entitled to engage in coastwise trade.

29  CUSTOMS BULLETIN AND DECISIONS, VOL. 53, NO. 12, APRIL 24, 2019



* * * * *

(b) * * *
(2) The penalty imposed for the unlawful transportation of passen-

gers between coastwise points is $300 for each passenger so trans-
ported and landed on or before November 2, 2015, and $798 for each
passenger so transported and landed after November 2, 2015 (46
U.S.C. 55103, as adjusted by the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of 2015).

* * * * *

(i) Any vessel, entitled to be documented and not so documented,
employed in a trade for which a Certificate of Documentation is
issued under the vessel documentation laws (see § 4.0(c)), other than
a trade covered by a registry, is liable to a civil penalty of $500 for
each port at which it arrives without the proper Certificate of Docu-
mentation on or before November 2, 2015, and $1329 for each port at
which it arrives without the proper Certificate of Documentation
after November 2, 2015 (19 U.S.C. 1706a, as adjusted by the Federal
Civil Penalties Inflation Adjustment Act Improvements Act of 2015).
If such a vessel has on board any foreign merchandise (sea stores
excepted), or any domestic taxable alcoholic beverages, on which the
duty and taxes have not been paid or secured to be paid, the vessel
and its cargo are subject to seizure and forfeiture.

❚ 12. In § 4.92, revise the second and third sentences to read as
follows:

§ 4.92 Towing.

* * * The penalties for violation of this provision occurring on or
before November 2, 2015, are a fine of from $350 to $1,100 against the
owner or master of the towing vessel and a further penalty against
the towing vessel of $60 per ton of the towed vessel. The penalties for
violation of this provision occurring after November 2, 2015, are a fine
of from $930 to $2,924 against the owner or master of the towing
vessel and a further penalty against the towing vessel of $159 per ton
of the towed vessel (46 U.S.C. 55111, as adjusted by the Federal Civil
Penalties Inflation Adjustment Act Improvements Act of 2015).

Title 33—Navigation and Navigable Waters

PART 27—ADJUSTMENT OF CIVIL MONETARY
PENALTIES FOR INFLATION

❚ 13. The authority citation for part 27 continues to read as follows:
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Authority: Secs. 1–6, Pub. L. 101–410, 104 Stat. 890, as amended
by Sec. 31001(s)(1), Pub. L. 104–134, 110 Stat. 1321 (28 U.S.C. 2461
note); Department of Homeland Security Delegation No. 0170.1, sec.
2 (106).

❚ 14. In § 27.3, revise the third sentence of the introductory text and
table 1 to read as follows:

§ 27.3 Penalty adjustment table.

* * * The adjusted civil penalty amounts listed in Table 1 are
applicable for penalty assessments issued after April 5, 2019, with
respect to violations occurring after November 2, 2015. * * *

TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

U.S. Code
citation Civil monetary penalty description

2019 Adjusted
maximum

penalty
amount ($)

14 U.S.C. 521(c) ........ Saving Life and Property .................................... $10,651

14 U.S.C. 521(e) ........ Saving Life and Property; Intentional Interfer-
ence with Broadcast .........................................

1,093

14 U.S.C. 645(i)......... Confidentiality of Medical Quality Assurance
Records (first offense) .......................................

5,350

14 U.S.C. 645(i)......... Confidentiality of Medical Quality Assurance
Records (subsequent offenses) .........................

35,668

16 U.S.C. 4711(g)(1).. Aquatic Nuisance Species in Waters of the
United States ....................................................

39,936

19 U.S.C. 70 .............. Obstruction of Revenue Officers by Masters of
Vessels ...............................................................

7,975

19 U.S.C. 70 .............. Obstruction of Revenue Officers by Masters of
Vessels—Minimum Penalty .............................

1,861

19 U.S.C. 1581(d)...... Failure to Stop Vessel When Directed; Master,
Owner, Operator or Person in Charge1

5,000

19 U.S.C. 1581(d)...... Failure to Stop Vessel When Directed; Master,
Owner, Operator or Person in Charge—
Minimum Penalty 1.

1,000

33 U.S.C. 471 ............ Anchorage Ground/Harbor Regulations Gen-
eral .....................................................................

11,563

33 U.S.C. 474 ............ Anchorage Ground/Harbor Regulations St.
Mary’s River ......................................................

798

33 U.S.C. 495(b)........ Bridges/Failure to Comply with Regulations .... 29,192

33 U.S.C. 499(c) ........ Bridges/Drawbridges ........................................... 29,192

33 U.S.C. 502(c) ........ Bridges/Failure to Alter Bridge Obstructing
Navigation .........................................................

29,192

33 U.S.C. 533(b)........ Bridges/Maintenance and Operation.................. 29,192

33 U.S.C. 1208(a)...... Bridge to Bridge Communication; Master, Per-
son in Charge or Pilot ......................................

2,126

33 U.S.C. 1208(b)...... Bridge to Bridge Communication; Vessel........... 2,126
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U.S. Code
citation Civil monetary penalty description

2019 Adjusted
maximum

penalty
amount ($)

33 U.S.C.
1321(b)(6)(B)(i) .......

Oil/Hazardous Substances: Discharges (Class I
per violation) .....................................................

18,943

33 U.S.C.
1321(b)(6)(B)(i) .......

Oil/Hazardous Substances: Discharges (Class I
total under paragraph).....................................

47,357

33 U.S.C.
1321(b)(6)(B)(ii) ......

Oil/Hazardous Substances: Discharges (Class
II per day of violation)......................................

18,943

33 U.S.C.
1321(b)(6)(B)(ii) ......

Oil/Hazardous Substances: Discharges (Class
II total under paragraph).................................

236,783

33 U.S.C.
1321(b)(7)(A)...........

Oil/Hazardous Substances: Discharges (per
day of violation) Judicial Assessment .............

47,357

33 U.S.C.
1321(b)(7)(A)...........

Oil/Hazardous Substances: Discharges (per
barrel of oil or unit discharged) Judicial As-
sessment.

1,895

33 U.S.C.
1321(b)(7)(B)...........

Oil/Hazardous Substances: Failure to Carry
Out Removal/Comply With Order (Judicial
Assessment).

47,357

33 U.S.C.
1321(b)(7)(C)...........

Oil/Hazardous Substances: Failure to Comply
with Regulation Issued Under 1321(j) (Judi-
cial Assessment).

47,357

33 U.S.C.
1321(b)(7)(D) ..........

Oil/Hazardous Substances: Discharges, Gross
Negligence (per barrel of oil or unit dis-
charged) Judicial Assessment.

5,683

33 U.S.C.
1321(b)(7)(D) ..........

Oil/Hazardous Substances: Discharges, Gross
Negligence—Minimum Penalty (Judicial As-
sessment).

189,427

33 U.S.C. 1322(j)....... Marine Sanitation Devices; Operating............... 7,975

33 U.S.C. 1322(j)....... Marine Sanitation Devices; Sale or Manufac-
ture ....................................................................

21,265

33 U.S.C. 1608(a)...... International Navigation Rules; Operator......... 14,910

33 U.S.C. 1608(b)...... International Navigation Rules; Vessel ............. 14,910

33 U.S.C. 1908(b)(1) . Pollution from Ships; General ............................ 74,552

33 U.S.C. 1908(b)(2) . Pollution from Ships; False Statement .............. 14,910

33 U.S.C. 2072(a)...... Inland Navigation Rules; Operator .................... 14,910

33 U.S.C. 2072(b)...... Inland Navigation Rules; Vessel......................... 14,910

33 U.S.C. 2609(a)...... Shore Protection; General ................................... 52,596

33 U.S.C. 2609(b)...... Shore Protection; Operating Without Permit .... 21,039

33 U.S.C. 2716a(a).... Oil Pollution Liability and Compensation ......... 47,357

33 U.S.C.
3852(a)(1)(A)...........

Clean Hulls; Civil Enforcement.......................... 43,359

33 U.S.C.
3852(a)(1)(A)...........

Clean Hulls; related to false statements ........... 57,813

33 U.S.C. 3852(c) ...... Clean Hulls; Recreational Vessels ...................... 5,781

42 U.S.C. 9609(a)...... Hazardous Substances, Releases, Liability,
Compensation (Class I) ....................................

57,317

42 U.S.C. 9609(b)...... Hazardous Substances, Releases, Liability,
Compensation (Class II) ...................................

57,317
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U.S. Code
citation Civil monetary penalty description

2019 Adjusted
maximum

penalty
amount ($)

42 U.S.C. 9609(b)...... Hazardous Substances, Releases, Liability,
Compensation (Class II subsequent offense). .

171,952

42 U.S.C. 9609(c) ...... Hazardous Substances, Releases, Liability,
Compensation (Judicial Assessment) ..............

57,317

42 U.S.C. 9609(c) ...... Hazardous Substances, Releases, Liability,
Compensation (Judicial Assessment subse-
quent offense).

171,952

46 U.S.C. 80509(a).... Safe Containers for International Cargo ........... 6,265

46 U.S.C. 70305(c) .... Suspension of Passenger Service........................ 62,656

46 U.S.C. 2110(e) ...... Vessel Inspection or Examination Fees ............. 9,472

46 U.S.C. 2115 ......... Alcohol and Dangerous Drug Testing................. 7,710

46 U.S.C. 2302(a)...... Negligent Operations: Recreational Vessels ...... 6,974

46 U.S.C. 2302(a)...... Negligent Operations: Other Vessels ................. 34,871

46 U.S.C. 2302(c)(1) .. Operating a Vessel While Under the Influence
of Alcohol or a Dangerous Drug.......................

7,710

46 U.S.C. 2306(a)(4) . Vessel Reporting Requirements: Owner, Char-
terer, Managing Operator, or Agent ................

12,007

46 U.S.C. 2306(b)(2) . Vessel Reporting Requirements: Master............ 2,402

46 U.S.C. 3102(c)(1) .. Immersion Suits................................................... 12,007

46 U.S.C. 3302(i)(5) .. Inspection Permit................................................. 2,505

46 U.S.C. 3318(a)...... Vessel Inspection; General .................................. 12,007

46 U.S.C. 3318(g) ...... Vessel Inspection; Nautical School Vessel.......... 12,007

46 U.S.C. 3318(h)...... Vessel Inspection; Failure to Give Notice IAW
3304(b) ...............................................................

2,402

46 U.S.C. 3318(i)....... Vessel Inspection; Failure to Give Notice IAW
3309(c) ...............................................................

2,402

46 U.S.C. 3318(j)(1) .. Vessel Inspection; Vessel ≥1,600 Gross Tons ..... 24,017

46 U.S.C. 3318(j)(1) .. Vessel Inspection; Vessel <1,600 Gross Tons ..... 4,803

46 U.S.C. 3318(k)...... Vessel Inspection; Failure to Comply with
3311(b) ...............................................................

24,017

46 U.S.C. 3318(l)....... Vessel Inspection; Violation of 3318(b)–3318(f) . 12,007

46 U.S.C. 3502(e) ...... List/count of Passengers...................................... 250

46 U.S.C. 3504(c) ...... Notification to Passengers................................... 25,037

46 U.S.C. 3504(c) ...... Notification to Passengers; Sale of Tickets........ 1,251

46 U.S.C. 3506 .......... Copies of Laws on Passenger Vessels; Master... 501

46 U.S.C. 3718(a)(1) . Liquid Bulk/Dangerous Cargo ............................ 62,595

46 U.S.C. 4106 .......... Uninspected Vessels............................................. 10,519

46 U.S.C. 4311(b)(1).. Recreational Vessels (maximum for related
series of violations) ...........................................

331,174

46 U.S.C. 4311(b)(1).. Recreational Vessels; Violation of 4307(a) ......... 6,623

46 U.S.C. 4311(c) ...... Recreational Vessels ............................................ 2,505

46 U.S.C. 4507 .......... Uninspected Commercial Fishing Industry Ves-
sels .....................................................................

10,519

46 U.S.C. 4703 .......... Abandonment of Barges ...................................... 1,783
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U.S. Code
citation Civil monetary penalty description

2019 Adjusted
maximum

penalty
amount ($)

46 U.S.C. 5116(a) ...... Load Lines............................................................ 11,463

46 U.S.C. 5116(b) ...... Load Lines; Violation of 5112(a) ......................... 22,927

46 U.S.C. 5116(c) ...... Load Lines; Violation of 5112(b) ......................... 11,463

46 U.S.C. 6103(a)...... Reporting Marine Casualties .............................. 39,936

46 U.S.C. 6103(b)...... Reporting Marine Casualties; Violation of 6104. 10,519

46 U.S.C. 8101(e) ...... Manning of Inspected Vessels; Failure to Re-
port Deficiency in Vessel Complement ............

1,895

46 U.S.C. 8101(f)....... Manning of Inspected Vessels............................. 18,943

46 U.S.C. 8101(g) ...... Manning of Inspected Vessels; Employing or
Serving in Capacity not Licensed by USCG...

18,943

46 U.S.C. 8101(h)...... Manning of Inspected Vessels; Freight Vessel
<100 GT, Small Passenger Vessel, or Sailing
School Vessel. ....................................................

2,505

46 U.S.C. 8102(a)...... Watchmen on Passenger Vessels ........................ 2,505

46 U.S.C. 8103(f)....... Citizenship Requirements ................................... 1,251

46 U.S.C. 8104(i)....... Watches on Vessels; Violation of 8104(a) or (b) . 18,943

46 U.S.C. 8104(j)....... Watches on Vessels; Violation of 8104(c), (d),
(e), or (h) ............................................................

18,943

46 U.S.C. 8302(e) ...... Staff Department on Vessels............................... 250

46 U.S.C. 8304(d)...... Officer’s Competency Certificates ....................... 250

46 U.S.C. 8502(e) ...... Coastwise Pilotage; Owner, Charterer, Manag-
ing Operator, Agent, Master or Individual in
Charge.

18,943

46 U.S.C. 8502(f)....... Coastwise Pilotage; Individual ........................... 18,943

46 U.S.C. 8503 .......... Federal Pilots ....................................................... 60,039

46 U.S.C. 8701(d)...... Merchant Mariners Documents .......................... 1,251

46 U.S.C. 8702(e) ...... Crew Requirements ............................................. 18,943

46 U.S.C. 8906 .......... Small Vessel Manning ......................................... 39,936

46 U.S.C. 9308(a)...... Pilotage: Great Lakes; Owner, Charterer,
Managing Operator, Agent, Master or Indi-
vidual in Charge.

18,943

46 U.S.C. 9308(b)...... Pilotage: Great Lakes; Individual ...................... 18,943

46 U.S.C. 9308(c) ...... Pilotage: Great Lakes; Violation of 9303 ........... 18,943

46 U.S.C. 10104(b).... Failure to Report Sexual Offense ....................... 10,067

46 U.S.C.
10314(a)(2)..............

Pay Advances to Seamen..................................... 1,251

46 U.S.C. 10314(b).... Pay Advances to Seamen; Remuneration for
Employment ......................................................

1,251

46 U.S.C. 10315(c) .... Allotment to Seamen ........................................... 1,251

46 U.S.C. 10321 ........ Seamen Protection; General ............................... 8,678

46 U.S.C.
10505(a)(2)..............

Coastwise Voyages: Advances ............................. 8,678

46 U.S.C. 10505(b).... Coastwise Voyages: Advances; Remuneration
for Employment ................................................

8,678
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U.S. Code
citation Civil monetary penalty description

2019 Adjusted
maximum

penalty
amount ($)

46 U.S.C. 10508(b).... Coastwise Voyages: Seamen Protection; Gen-
eral .....................................................................

8,678

46 U.S.C. 10711 ........ Effects of Deceased Seamen................................ 501

46 U.S.C.
10902(a)(2)..............

Complaints of Unfitness ...................................... 1,251

46 U.S.C. 10903(d).... Proceedings on Examination of Vessel ............... 250

46 U.S.C. 10907(b).... Permission to Make Complaint .......................... 1,251

46 U.S.C. 11101(f) ..... Accommodations for Seamen .............................. 1,251

46 U.S.C. 11102(b) .... Medicine Chests on Vessels................................. 1,251

46 U.S.C. 11104(b) .... Destitute Seamen................................................. 250

46 U.S.C. 11105(c)..... Wages on Discharge............................................. 1,251

46 U.S.C. 11303(a) .... Log Books; Master Failing to Maintain ............. 501

46 U.S.C. 11303(b) .... Log Books; Master Failing to Make Entry ........ 501

46 U.S.C. 11303(c) .... Log Books; Late Entry......................................... 375

46 U.S.C. 11506 ........ Carrying of Sheath Knives.................................. 125

46 U.S.C.
12151(a)(1)..............

Vessel Documentation.......................................... 16,398

46 U.S.C.
12151(a)(2)..............

Documentation of Vessels- Related to activities
involving mobile offshore drilling units ..........

27,331

46 U.S.C. 12151(c) .... Vessel Documentation; Fishery Endorsement .. 125,314

46 U.S.C. 12309(a).... Numbering of Undocumented Vessels—Willful
violation .............................................................

12,519

46 U.S.C. 12309(b).... Numbering of Undocumented Vessels................ 2,505

46 U.S.C. 12507(b).... Vessel Identification System .............................. 21,039

46 U.S.C. 14701 ........ Measurement of Vessels ..................................... 45,855

46 U.S.C. 14702 ........ Measurement; False Statements ........................ 45,855

46 U.S.C. 31309 ........ Commercial Instruments and Maritime Liens.. 21,039

46 U.S.C.
31330(a)(2)..............

Commercial Instruments and Maritime Liens;
Mortgagor .........................................................

21,039

46 U.S.C.
31330(b)(2)..............

Commercial Instruments and Maritime Liens;
Violation of 31329 .............................................

52,596

46 U.S.C. 70036(a).... Ports and Waterways Safety Regulations.......... 94,219

46 U.S.C.
70041(d)(1)(B).........

Vessel Navigation: Regattas or Marine Pa-
rades; Unlicensed Person in Charge ...............

9,472

46 U.S.C.
70041(d)(1)(C).........

Vessel Navigation: Regattas or Marine Pa-
rades; Owner Onboard Vessel..........................

9,472

46 U.S.C.
70041(d)(1)(D) ........

Vessel Navigation: Regattas or Marine Pa-
rades; Other Persons .......................................

4,735

46 U.S.C. 70119(a) ... Port Security ........................................................ 34,871

46 U.S.C. 70119(b) .... Port Security—Continuing Violations ............... 62,656

46 U.S.C. 70506 ........ Maritime Drug Law Enforcement; Penalties .... 5,781

49 U.S.C. 5123(a)(1) . Hazardous Materials: Related to Vessels—
Maximum Penalty ...........................................

81,993
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U.S. Code
citation Civil monetary penalty description

2019 Adjusted
maximum

penalty
amount ($)

49 U.S.C. 5123(a)(2) . Hazardous Materials: Related to Vessels—
Penalty from Fatalities, Serious Injuries/
Illness or Substantial Damage to Property.

191,316

49 U.S.C. 5123(a)(3) . Hazardous Materials: Related to Vessels—
Training ............................................................

493

1 Enacted under the Tariff Act of 1930, exempt from inflation adjustments.

Title 49—Transportation

PART 1503—INVESTIGATIVE AND ENFORCEMENT
PROCEDURES

❚ 15. The authority citation for part 1503 continues to read as follows:

Authority: 6 U.S.C. 1142; 18 U.S.C. 6002; 28 U.S.C. 2461 (note); 49
U.S.C. 114, 20109, 31105, 40113–40114, 40119, 44901–44907,
46101–46107, 46109–46110, 46301, 46305, 46311, 46313–46314; Pub.
L. 104–134, as amended by Pub. L. 114–74.

❚ 16. In § 1503.401, revise paragraphs (b)(1) and (2) and (c)(1) through
(3) to read as follows:

§ 1503.401 Maximum penalty amounts.

* * * * *

(b) * * *
(1) For violations that occurred on or before November 2, 2015,

$10,000 per violation, up to a total of $50,000 per civil penalty action,
in the case of an individual or small business concern, as defined in
section 3 of the Small Business Act (15 U.S.C. 632). For violations
that occurred after November 2, 2015 $11,698 per violation, up to a
total of $58,490 per civil penalty action, in the case of an individual or
small business concern; and

(2) For violations that occurred on or before November 2, 2015,
$10,000 per violation, up to a total of $400,000 per civil penalty
action, in the case of any other person. For violations that occurred
after November 2, 2015, $11,698 per violation, up to a total of
$467,920 per civil penalty action, in the case of any other person.

(c) * * *
(1) For violations that occurred on or before November 2, 2015,

$10,000 per violation, up to a total of $50,000 per civil penalty action,
in the case of an individual or small business concern, as defined in
section 3 of the Small Business Act (15 U.S.C. 632). For violations
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that occurred after November 2, 2015, $13,669 per violation, up to a
total of $68,347 per civil penalty action, in the case of an individual
(except an airman serving as an airman), or a small business concern.

(2) For violations that occurred on or before November 2, 2015,
$10,000 per violation, up to a total of $400,000 per civil penalty
action, in the case of any other person (except an airman serving as
an airman) not operating an aircraft for the transportation of pas-
sengers or property for compensation. For violations that occurred
after November 2, 2015, $13,669 per violation, up to a total of
$546,774 per civil penalty action, in the case of any other person
(except an airman serving as an airman) not operating an aircraft for
the transportation of passengers or property for compensation.

(3) For violations that occurred on or before November 2, 2015,
$25,000 per violation, up to a total of $400,000 per civil penalty
action, in the case of a person operating an aircraft for the transpor-
tation of passengers or property for compensation (except an indi-
vidual serving as an airman). For violations that occurred after No-
vember 2, 2015, $34,174 per violation, up to a total of $546,774 per
civil penalty action, in the case of a person (except an individual
serving as an airman) operating an aircraft for the transportation of
passengers or property for compensation.

JOHN M. MITNICK,
General Counsel.

[Published in the Federal Register, April 5, 2019 (84 FR 13499)]
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(NO. 3 2019)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in March
2019. The last notice was published in the CUSTOMS BULLETIN
Vol. 53, No. 7, March 20, 2019.

Corrections or updates may be sent to: Intellectual Property Rights
Branch, Regulations and Rulings, Office of Trade, U.S. Customs and
Border Protection, 90 K Street, NE., 10th Floor, Washington, D.C.
20229–1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: LaVerne Watkins,
Paralegal Specialist, Intellectual Property Rights Branch, Regula-
tions and Rulings, Office of Trade at (202) 325–0095.

CHARLES R. STEUART

Chief, Intellectual Property Rights Branch
Regulations andRulings, Office of Trade
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PROPOSED REVOCATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF WOOD FENCE POST

BRACKET ASSEMBLY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of one ruling letter and
revocation of treatment relating to the tariff classification of wood
fence post bracket assembly.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to revoke one ruling letter concerning tariff classification of a wood
fence post bracket assembly under the Harmonized Tariff Schedule of
the United States (HTSUS). Similarly, CBP intends to revoke any
treatment previously accorded by CBP to substantially identical
transactions. Comments on the correctness of the proposed actions
are invited.

DATE: Comments must be received on or before May 24, 2019.

ADDRESS: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Trade and Commercial Regulations Branch, 90
K St., NE, 10th Floor, Washington, DC 20229–1177. Submitted
comments may be inspected at the address stated above during
regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325–0118.

FOR FURTHER INFORMATION CONTACT: Michele A. Boyd,
Chemicals, Petroleum, Metals and Miscellaneous Classification
Branch, Regulations and Rulings, Office of Trade, at (202)
325–0136.

SUPPLEMENTARY INFORMATION: 

BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
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related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), this notice advises interested
parties that CBP is proposing to revoke one ruling letter pertaining to
the tariff classification of a wood fence post bracket assembly. Al-
though in this notice, CBP is specifically referring to New York Ruling
Letter (“NY”) L83439, dated March 25, 2005 (Attachment 1), this
notice also covers any rulings on this merchandise which may exist,
but have not been specifically identified. CBP has undertaken rea-
sonable efforts to search existing databases for rulings in addition to
the one identified. No further rulings have been found. Any party who
has received an interpretive ruling or decision (i.e., a ruling letter,
internal advice memorandum or decision, or protest review decision)
on the merchandise subject to this notice should advise CBP during
the comment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is proposing to
revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this comment period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice may raise
issues of reasonable care on the part of the importer or its agents for
importations of merchandise subsequent to the effective date of the
final decision on this notice.

In NY L83439, CBP classified a wood fence post bracket assembly
in heading 7326, HTSUS, specifically in subheading 7326.90.8587,
HTSUSA (Annotated), which provides for “Other articles of iron or
steel: Other: Other: Other: Other...Other.” CBP has reviewed NY
L83439 and has determined the ruling letter to be in error. It is now
CBP’s position that wood fence post bracket assembly is properly
classified, in heading 7318, HTSUS, specifically in subheading
7318.15.5090, HTSUSA, which provides for “Screws, bolts, nuts,
coach screws, screw hooks, rivets, cotters, cotter pins, washers (in-
cluding spring washers) and similar articles. Of iron or steel:
threaded articles: Other screws and bolts, whether or not with the
nuts or washers: Studs: Other: Other.”
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Pursuant to 19 U.S.C. § 1625(c)(1), CBP is proposing to revoke NY
L83439 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed Headquar-
ters Ruling Letter (“HQ”) H268650, set forth as Attachment 2 to this
notice. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is pro-
posing to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.
Dated: April 4, 2019

ALLYSON MATTANAH

for
MYLES B. HARMON,

Director
Commercial and Trade Facilitation Division

Attachments
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ATTACHMENT A

NY L83439
March 25, 2005

CLA-2–73:RR:NC:N1:113 L83439
CATEGORY: Classification
TARIFF NO.: 7326.90.8587

MR. ANURAG CHOPRA

MARATHON TOOLS, INC.
400 E. PRATT STREET, #800
BALTIMORE, MD 21202

RE: The tariff classification of fence insulators from India

DEAR MR. CHOPRA:
In your letter dated March 11, 2005, you requested a tariff classification

ruling.
The sample you provided is a wood fence post bracket assembly, made of

steel. The item is used to stand a live wire off an electrified fence. The item
resembles a 13.5 cm screw hook. At one end is the threading to screw the item
into the wood post. At the other end is a plastic bobbin held in place by a
locknut.

The applicable subheading for the insulator will be 7326.90.8587, Harmo-
nized Tariff Schedule of the United States (HTS), which provides for other
articles of iron or steel, other. The rate of duty will be 2.9 percent ad valorem.

Articles classifiable under subheading 7326.90.8587, HTS, which are prod-
ucts of India are currently entitled to duty free treatment under the Gener-
alized System of Preferences (GSP) upon compliance with all applicable
regulations. The GSP, however, is subject to modification and periodic sus-
pension, which may affect the status of your transaction at the time of entry
for consumption or withdrawal from warehouse. To obtain current informa-
tion on GSP, check our Web site at www.cbp.gov and search for the term
“GSP”.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist James Smyth at 646–733–3018.

Sincerely,
ROBERT B. SWIERUPSKI

Director,
National Commodity
Specialist Division

59  CUSTOMS BULLETIN AND DECISIONS, VOL. 53, NO. 12, APRIL 24, 2019



ATTACHMENT B

HQ H268650
OT:RR:CTF:CPMM H268650 MAB

CATEGORY: Classification
TARIFF NO.: 7318.15.5090

MR. ANURAG CHOPRA

MARATHON TOOLS, INC.
10432 BALLS FORD ROAD, #300
MANASSAS, VIRGINIA 20109

RE: Revocation of NY L83439; Classification of wood fence post bracket
assembly

DEAR MR. CHOPRA:
On March 25, 2005, U.S. Customs and Border Protection (CBP) issued New

York Ruling Letter (“NY”) L83439 to you on behalf of Marathon Tools, Inc.,
classifying a wood fence post bracket assembly in heading 7326 of the Har-
monized Tariff Schedule of the United States (HTSUS). After reviewing NY
L83439, we have found that ruling to be in error with respect to the tariff
classification.

FACTS:

The merchandise at issue is a wood fence post bracket assembly. The item
is used to support a live wire on an electrified fence. It is composed of a wood
fence post bracket, a corresponding locknut, and a bobbin.

The wood fence post bracket is an L-shaped, zinc-plated, steel rod measur-
ing approximately three-eighths (3/8) of an inch in diameter and eight (8)
inches in length. One end of the rod has coarse (wood screw) threading and a
sharp point, which is designed to screw into a wood fence post or a tree. The
rod is bent at an approximate right angle roughly six (6) inches from the
point. The opposite end of the rod is not pointed and has fine (machine screw)
threading to accommodate the locknut. The net weight of the wood fence post
bracket is approximately 112 grams. The locknut is made of zinc-plated steel
and an injection molded nylon insert. It is designed to hold the plastic bobbin
in place when torqued onto the fine thread of the wood fence post bracket. The
net weight of the locknut is approximately 11 grams. The insulator bobbin is
made of injection molded plastic. It measures approximately one and three-
fifths (1–3/5) inches in diameter and one (1) inch in width. When in use, fence
wire passes through the bobbin’s groove. The net weight of the insulator
bobbin is approximately 20.26 grams.

In NY L83439, CBP classified the instant wood fence post bracket assembly
in heading 7326, HTSUS, which provides for “Other articles of iron or steel.”1

1 When this ruling was issued in 2005, CBP classified the instant merchandise in subhead-
ing 7326.90.8587, HTSUSA (Annotated) (2005). However, this subheading has been re-
placed by 7326.90.8688, HTSUSA (2018), and provides for “Other articles of iron or steel:
Other: Other: Other: Other...Other.”
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ISSUE:

Whether the wood fence post bracket assembly is considered “Other ar-
ticles of plastics and other materials of heading 3901 to 3914” of heading
3926, HTSUS, or “Screws, bolts, nuts...and similar articles, of iron and steel”
of heading 7318, HTSUS, or “Other articles of iron or steel” of heading 7326,
HTSUS.

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

GRI 3 provides, in pertinent part, that when goods are prima facie, clas-
sifiable under two or more headings, classification shall be effected by the
following:

(a) [t]he heading which provides the most specific heading shall be pre-
ferred to headings providing a more general description. However, ...
when two or more headings each refer to part only of the items in a set,
those headings are to be regarded as equally specific, even if one of them
gives a more complete or precise description of the goods. (b) ... goods put
up in sets for retail sale, which cannot be classified by reference to 3(a),
shall be classified as if they consisted of the material or component which
gives them their essential character ... (c) [w]hen goods cannot be classi-
fied by reference to 3(a) or 3(b), they shall be classified under the heading
which occurs last in numerical order among those which equally merit
consideration.

The 2018 HTSUS provisions under consideration are as follows:

3926 Other articles of plastics and articles of other materials of heading
3901 to 3914:

**********

7318 Screws, bolts, nuts, coach screws, screw hooks, rivets, cotters, cotter
pins, washers (including spring washers) and similar articles, of iron
or steel:

**********

7326 Other articles of iron or steel:

The Harmonized Commodity Description and Coding System Explanatory
Notes (ENs) constitute the official interpretation of the Harmonized System.
While not legally binding nor dispositive, the ENs provide a commentary on
the scope of each heading of the HTSUS and are generally indicative of the
proper interpretation of these headings. See T.D. 89–80, 54 Fed. Reg. 35127,
35128 (Aug. 23, 1989).

Explanatory Note VII to GRI 3(b) states that:
The factor which determines essential character will vary as between
different kinds of goods. It may, for example, be determined by the nature
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of the material or component, its bulk, quantity, weight or value, or by the
role of a constituent material in relation to the use of the goods.

In NY L83439, CBP classified the instant wood fence post bracket assembly
in heading 7326, HTSUS, by application of GRI 1. However, we find the
analysis used for classifying the instant article is incorrect. The wood fence
post bracket assembly is a composite good consisting of different components
(i.e., the wood fence post bracket made of steel with corresponding locknut
and plastic bobbin), each of which, if imported separately, would be classifi-
able under different tariff headings. Accordingly, we find that the classifica-
tion of this product should be determined on the basis of GRI 3(b) or 3(c) and
not GRI 1.

Thus, we will first consider the correct classification of the wood fence post
bracket made of steel with corresponding locknut.

Heading 7326, HTSUS, covers a wide range of iron or steel articles that are
not more specifically provided for elsewhere in the HTSUS, whereas heading
7318 provides for more specific articles. In particular, subheading 7318.15.50,
HTSUS, provides for threaded studs made of iron or steel, whether or not
with their nuts or washers.

The definition of a stud was addressed in Informed Compliance Publication
(ICP) “What Every Member of The Trade Community Should Know About:
Fasteners of Heading 7318” (April 2012). CBP defined a stud as “a threaded
fastener with one end anchored or fixed in place to provide a projection to
which something may be attached by a nut or other fastener.” Id. at 11.

It is our determination that the wood fence post bracket made of steel in the
instant case meets the definition of a stud as described in the aforementioned
ICP. One end of the bracket (or rod) has coarse (wood screw) threading and a
sharp point which is designed to screw into a wood fence post or a tree. The
opposite end of the bracket (or rod) is not pointed and has fine (machine
screw) threading to accommodate the locknut and bobbin. Therefore, the
instant wood fence post bracket made of steel is classified in heading 7318,
HTSUS, and specifically in subheading 7318.15.50, HTSUS, as “Screws,
bolts, nut,...and similar articles, of iron or steel: Threaded articles: Other
screws and bolts, whether or not with their nuts or washers: Studs.” Because
the instant wood fence post bracket made of steel is described more specifi-
cally in another heading, it is not classified in heading 7326, HTSUS.

We note that in N265109, dated June 12, 2015, CBP classified a similar
wood fence post bracket and corresponding locknut made of steel in heading
7318, HTSUS, and specifically in subheading 7318.15.50, HTSUS.2 We con-
cur with this classification.

The fact that the instant L-shaped rod is bent at a right angle does not
preclude its classification as a stud in heading 7318, HTSUS. In N059835,
dated May 20, 2009, CBP classified a threaded steel foundation rod with a
right angle bend at one end in heading 7318, HTSUS, and specifically in
subheading 7318.15.50, HTSUS.

In NY G81864, dated September 11, 2000, CBP classified a steel extension
bracket for an electric fence in subheading 7326.90.85, HTSUS. This
L-shaped bracket measured eight (8) inches long by three (3) inches wide and
had a plastic clip at its tip to fold an electric wire six (6) inches from the fence

2 We note the only difference between NY L83439 and N265109 is that in the former ruling
the wood fence post bracket with corresponding locknut included a plastic bobbin, whereas
in the latter ruling the wood fence post bracket with corresponding locknut did not.
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post. Although it served a similar function, we note that this article differed
significantly from the instant merchandise because it did not meet the defi-
nition of a stud of heading 7318, HTSUS.

In regard to the classification of the plastic bobbin, it falls under chapter 39
(“Plastics and Articles Thereof”), and is classified in heading 3926, HTSUS, as
“Other articles of plastic...” Specifically, it is classified in subheading
3926.90.9996, HTSUSA, as “Other articles of plastics...Other: Other...
Other.”3 (See NY N170381, dated June 20, 2011, classifying plastic bobbins
from China in subheading 3926.90.99, HTSUS.)

According to GRI 3(b), composite goods consisting of different materials or
made up of different components shall be classified as if they consisted of the
material or component which gives them their essential character. Although
the GRIs do not provide a definition of “essential character,” EN (VIII) of GRI
3(b) provides guidance. According to this EN, the essential character may be
determined by the nature of the material or component, its bulk, quantity,
weight or value, or by the role of a constituent material in relation to the use
of the goods.

Based on a physical examination of the instant article and information
provided by the importer, the steel rod and locknut predominate by weight,
bulk, and value over the plastic insulator bobbin. However, the plastic bobbin
performs an essential role of holding a live wire on an electrified fence.

In Headquarters Ruling Letter (HQ) H013681, dated June 27, 2008, CBP
classified screw and anchor sets comprised of plastic anchors and steel screws
in heading 7318, HTSUS, by application of GRI 3(c). CBP noted that the
plastic anchors expand and grip the surface of a wall as the screw is tight-
ened. The anchors provide strength and stability, which reinforce the set’s
ability to support and mount heavy items. However, without the mounting
capability of the screw, the anchor could not function. Although the effective-
ness of the set would be greatly reduced without the anchor, standing alone,
the screw has the independent ability to mount or fasten articles to a wall.
CBP determined that both the screw and anchor were equally essential in
performing the primary purpose of the set, and accordingly, neither imparted
the essential character.

We find the rationale CBP employed in HQ H013681 to be persuasive in
determining the instant case. (See also HQ 953095, dated April 15, 1993, NY
I83699, dated June 25, 2002, and NY I84859, dated August 8, 2002; these
rulings reflect CBP’s consistent classification of substantially similar screw/
anchor kits under heading 7318, HTSUS.)

It is therefore our view that neither component of the instant wood fence
post bracket assembly imparts the essential character of the subject mer-
chandise. The plastic bobbin performs the role of holding and insulating the
electrified wire, while the steel stud and locknut perform the role of securely
mounting the bobbin to a fence or tree. Although the bobbin is the only
component that comes in physical contact with the wire, it could not perform
its intended function without the strength and support provided by the stud
and locknut. Although the stud and locknut make up the greater weight,
bulk, and value, without the bobbin, the stud alone cannot carry out the
specific activity or function of supporting a live wire on an electrified fence.

3 In NY L83439, dated March 25, 2005, the applicable subheading for the plastic bobbin was
3926.90.98, HTSUS; as of 2018, this subheading has been changed at the eight-digit level
to 3926.90.99, HTSUS.
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Thus, CBP regards the stud with locknut and the bobbin to be equally
essential to the use of the article. Accordingly, GRI 3(b) is not applicable and
we must turn to GRI 3(c).

GRI 3(c) provides that when goods cannot be classified by reference to GRI
3(a) or 3(b), they are to be classified in the heading that occurs last in
numerical order among those which equally merit consideration. If imported
separately, the stud and locknut would be classified together in heading 7318,
HTSUS, while the plastic bobbin would be classified in heading 3926, HT-
SUS. Consequently, by application of GRI 3(c), we find that the correct
classification of wood fence post bracket assembly is under heading 7318,
HTSUS, as, “[s]crews, bolts, nuts, coach screws, screw hooks, rivets, cotters,
cotter pins, washers (including spring washers) and similar articles of iron or
steel.”

HOLDING:

By application of GRI 3(c), the wood fence post bracket assembly is classi-
fied in heading 7318, HTSUS. Specifically, it is provided for in subheading
7318.15.5090, HTSUSA, which provides for: “Screws, bolts, nuts, coach
screws, screw hooks, rivets, cotters, cotter pins, washers (including spring
washers) and similar articles. Of iron or steel: Threaded articles: Other
screws and bolts, whether or not with the nuts or washers: Studs: Other:
Other.” The column one, general rate of duty is Free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

The merchandise in question may be subject to antidumping duties or
countervailing duties (AD/CVD). We note that the International Trade Ad-
ministration in the Department of Commerce is not necessarily bound by a
country of origin or classification determination issued by CBP, with regard
to the scope of antidumping or countervailing duty orders. Written decisions
regarding the scope of AD/CVD orders are issued by the International Trade
Administration and are separate from tariff classification and origin rulings
issued by CBP. The International Trade Administration can be contacted at
http://www.trade.gov/ia/. A list of current AD/CVD investigations at the
United States International Trade Commission can be viewed on its website
at http://www.usitc.gov. AD/CVD cash deposit and liquidation messages can
be searched using ACE, the system of record for AD/CVD messages, or the
AD/CVD Search tool at http://addcvd.cbp.gov/index.asp?ac=home.

EFFECT ON OTHER RULINGS:

NY L83439, dated March 25, 2005, is REVOKED.
Sincerely,

MYLES B. HARMON,
Director

Commercial and Trade Facilitation Division
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PROPOSED MODIFICATION OF ONE RULING LETTER
AND REVOCATION OF TREATMENT RELATING TO THE

TARIFF CLASSIFICATION OF RECLINING SOFAS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of one ruling letter, and
revocation of treatment relating to the tariff classification of reclining
sofas.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to modify one ruling letter concerning tariff classification of reclining
sofas under the Harmonized Tariff Schedule of the United States
(HTSUS). Similarly, CBP intends to modify any treatment previously
accorded by CBP to substantially identical transactions. Comments
on the correctness of the proposed actions are invited.

DATE: Comments must be received on or before May 24, 2019.

ADDRESS: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Trade and Commercial Regulations Branch, 90
K St., NE, 10th Floor, Washington, DC 20229–1177. Submitted
comments may be inspected at the address stated above during
regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325–0118.

FOR FURTHER INFORMATION CONTACT: Reema Radwan,
Chemicals, Petroleum, Metals and Miscellaneous Articles Branch,
Regulations and Rulings, Office of Trade, at (202) 325–7703.

SUPPLEMENTARY INFORMATION: 

BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
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importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), this notice advises interested
parties that CBP is proposing to modify one ruling letter pertaining to
the tariff classification of reclining sofas. Although in this notice, CBP
is specifically referring to New York Ruling Letter (“NY”) N289071,
dated August 25, 2017 (Attachment A), this notice also covers any
rulings on this merchandise which may exist, but have not been
specifically identified. CBP has undertaken reasonable efforts to
search existing databases for rulings in addition to the one identified.
No further rulings have been found. Any party who has received an
interpretive ruling or decision (i.e., a ruling letter, internal advice
memorandum or decision, or protest review decision) on the merchan-
dise subject to this notice should advise CBP during the comment
period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is proposing to
revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this comment period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice may raise
issues of reasonable care on the part of the importer or its agents for
importations of merchandise subsequent to the effective date of the
final decision on this notice.

In NY N289071, CBP classified reclining sofas in heading 9401,
HTSUS, specifically in subheading 9401.61.40, HTSUS, which pro-
vides for “Other seats, with wooden frames: Upholstered: Chairs:
Other.” CBP has reviewed NY N289071 and has determined the
ruling letter to be in error. It is now CBP’s position that reclining
sofas are properly classified, in heading 9401, HTSUS, specifically in
subheading 9401.61.60, HTSUS, which provides for “Other seats,
with wood frames: Upholstered: Other.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is proposing to modify NY
N289071 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed Headquar-
ters Ruling Letter (“HQ”) H290176, set forth as Attachment B to this
notice. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is pro-
posing to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions.
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Before taking this action, consideration will be given to any written
comments timely received.
Dated: April 4, 2019

ALLYSON MATTANAH

for
MYLES B. HARMON,

Director
Commercial and Trade Facilitation Division

Attachments
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ATTACHMENT A

N289071
August 25, 2017

CLA-2–94:OT:RR:NC:N4:433
CATEGORY: Classification
TARIFF NO.: 9401.61.4011

DENISE N. YAPP

TARIFF CLASSIFICATION SPECIALIST

ASHLEY FURNITURE INDUSTRIES, INC.
ONE ASHLEY WAY

ARCADIA, WI 54612

RE: The tariff classification of a recliner and reclining sofa from Vietnam.

DEAR MS. YAPP:
In your letter dated August 8, 2017, you requested a tariff classification

ruling. Description and illustrative literature were provided.
Ashely item number 4060025 is described, and depicted in photographs

and drawings as a wood framed rocker recliner. The seat frame, back and
arms are constructed of plywood and the reclining mechanism is of metal.
The rocker recliner features a metal drop-in unitized seat-box for strength
and durability that rests on the floor. This item will be completely uphol-
stered in polyester fabric.

Ashley item number 4060088 is described, and depicted in photographs
and drawings as a wood framed reclining sofa. The seat frame, back and arms
are constructed of plywood and the reclining mechanism is of metal. The
reclining sofa features a metal drop-in unitized seat-box for strength and
durability that rests on the floor. This item will be completely upholstered in
polyester fabric.

We find that the term “chair” is not defined in the text of Chapter 94 or its
heading 9401 of the Harmonized Tariff Schedule of the United States (HT-
SUS), nor the Explanatory Notes (ENs) to the HTSUS. When terms are not
defined in the Harmonized Tariff Schedule of the United States (HTSUS) or
the Explanatory Notes (ENs) to the HTSUS, they are construed in accordance
with their common and commercial meaning – Nippon Kogasku (USA), Inc.
v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial
meaning may be determined by consulting dictionaries, lexicons, scientific
authorities and other reliable sources. C.J. Tower & Sons v. United States, 69
CCPA 128, 673 F.2d 1268 (1982).

Wikipedia defines a “chair” as a piece of furniture with a raised surface
supported by legs, commonly used to seat a single person; a “loveseat” as an
upholstered padded chair for two people; and a “couch, sofa or settee” as an
upholstered, padded chair for more than two persons. Other online sources
such as: American Heritage® Dictionary of the English Language, 2016,
defines a “loveseat” as a small sofa or double chair that seats two people;
Collins English Dictionary – Complete and Unabridged, 12th Edition, 2014,
defines “loveseat” as (Furniture) an armchair for two people; and Merriam-
Webster, defines a “loveseat” as a double chair, sofa or settee for two persons.
By interpretation and extraction and formulation of the meanings for “chair,”
from the cited reliable dictionary sources above, the rocker recliner and
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reclining sofa both fall within the meaning of chair. Accordingly, the mer-
chandise concerned is classified under the subheading of [chair] for tariff
purposes.

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

Because subheadings 9401.61 and 9401.69 (seats with wooden frames), and
9401.71 and 9401.79 (seats with metal frames) of the HTSUS contain lan-
guage in their greater subheadings based on their frames, there is no need to
take into account the composite nature of the goods under GRI 3 (b), HTSUS.
It is our opinion that the wood framed rocker recliner and the wood framed
reclining sofa are classified under the principle of GRI 1 of the HTSUS, in
that both articles meet the greater language of the subheading which reads
for subheadings 9401.61 and 9401.69, “Other seats, with wooden frames.”

The applicable subheading for the upholstered, wood framed rocker re-
cliner and upholstered, wood framed reclining sofa, will be 9401.61.4011,
Harmonized Tariff Schedule of the United States (HTSUS), which provides
for “Seats (other than those of heading 9402), whether or not convertible into
beds, and parts thereof: Other seats, with wooden frames: Upholstered:
Chairs: Other; Other household.” The rate of duty will be free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at https://hts.usitc.gov/current.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Neil H. Levy at neil.h.levy@cbp.dhs.gov.

Sincerely,
STEVEN A. MACK

Director
National Commodity Specialist Division

Items per page:
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ATTACHMENT B

HQ H290176
OT:RR:CTF:CPMM H290176 RGR

CATEGORY: Classification
TARIFF NO.: 9401.61.6011

DENISE N. YAPP

TARIFF CLASSIFICATION SPECIALIST

ASHLEY FURNITURE INDUSTRIES, INC.
ONE ASHLEY WAY

ARCADIA, WI 54612

RE: Modification of NY N289071; Tariff classification of reclining sofa from
Vietnam

DEAR MS. YAPP:
This is to inform you that U.S. Customs and Border Protection (“CBP”) has

reconsidered New York (“NY”) Ruling Letter N289071, dated August 25,
2017, regarding the classification under the Harmonized Tariff Schedule of
the United States (“HTSUS”) of a recliner and sofa. The recliner and sofa
were classified under subheading 9401.61.4011, HTSUSA (Annotated), as
“Seats (other than those of heading 9402), whether or not convertible into
beds, and parts thereof: Other seats, with wooden frames: Upholstered:
Chairs: Other: Other household.” After reviewing this ruling in its entirety,
we believe that it is partially in error. For the reasons set forth below, we
hereby modify NY N289071 with respect to the classification of the sofa. The
remaining analysis of NY N289071 remains unchanged.

FACTS:

In NY N289071, we described the recliner as follows:
Ashely (sic) item number 4060025 is described, and depicted in photo-
graphs and drawings as a wood framed rocker recliner. The seat frame,
back and arms are constructed of plywood and the reclining mechanism is
of metal. The rocker recliner features a metal drop-in utilized seat-box for
strength and durability that rests on the floor. This item will be com-
pletely upholstered in polyester fabric.

In NY N289071, we described the sofa as follows:
Ashley item number 4060088 is described, and depicted in photographs
and drawings as a wood framed reclining sofa. The seat frame, back and
arms are constructed of plywood and the reclining mechanism is of metal.
The reclining sofa features a metal drop-in utilized seat-box for strength
and durability that rests on the floor. This item will be completely uphol-
stered in polyester fabric.

ISSUE:

Whether sofas are classified under subheading 9401.61.4011, HTSUSA, as
“[o]ther seats, with wooden frames: [c]hairs,” or under subheading
9401.61.6011, HTSUSA, as “[o]ther seats, with wooden frames: [o]ther.”
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LAW AND ANALYSIS:

The classification of merchandise under the HTSUS is governed by the
General Rules of Interpretation (“GRIs”). GRI 1 provides, in part, that “for
legal purposes, classification shall be determined according to terms of the
headings and any relative section or chapter notes...” In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs may then be applied
in order.

The HTSUS headings under consideration are as follows:

9401 Seats (other than those of heading 9402), whether or not con-
vertible into beds, and parts thereof:

Other seats, with wooden frames:

9401.61 Upholstered:

Chairs:

9401.61.40 Other:

9401.61.4011 Other household.

9401.61.60 Other:

9401.61.6011 Other household.

* * * *

The Harmonized Commodity Description and Coding System Explanatory
Notes (EN) constitute the official interpretation of the Harmonized System at
the international level. While neither legally binding nor dispositive, the EN
provide a commentary on the scope of each heading of the HTSUS and are
generally indicative of the proper interpretation of the headings. It is CBP’s
practice to consult, whenever possible, the terms of the ENs when interpret-
ing the HTSUS. See T.D. 89–80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989).

EN 94.01 provides, in pertinent part, as follows:
Subject to the exclusions mentioned below, this heading covers all seats
(including those for vehicles, provided that they comply with the condi-
tions prescribed in Note 2 to this Chapter), for example:

Lounge chairs, arm chairs, folding chairs, deck chairs, infants’ high chairs
and children’s seats designed to be hung on the back of other seats
(including vehicle seats) , grandfather chairs, benches, couches (including
those with electrical heating), settees, sofas, ottomans and the like, stools
(such as piano stools, draughtsmen’s stools, typists’ stools, and dual
purpose stool steps), seats which incorporate a sound system and are
suitable for use with video game consoles and machines, television or
satellite receivers, as well as with DVD, music CD, MP3 or video cassette
players.

* * * *
Subheading 9401.60, HTSUS, provides for “Seats (other than those of

heading 9402), whether or not convertible into beds, and parts thereof: Other
seats, with wooden frames: Upholstered.” There is no dispute at the six-digit
level that the subject reclining sofas and recliners are classified therein.
Instead, the issue arises at the eight-digit subheading level as to whether or
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not the subject reclining sofas and recliners are “chairs” of subheading
9401.61.40, HTSUS, or “other” of subheading 9401.61.60, HTSUS.

In NY N289071, CBP determined that the sofas and recliners were classi-
fied in subheading 9401.61.4011, HTSUSA, as “Other seats, with wooden
frames: Upholstered: Chairs: Other: Other household.” However, in its recon-
sideration request, Ashley Furniture Industries, Inc. (“Ashley Furniture”)
argues that the correct classification of the sofas is under subheading
9401.61.6011, HTSUSA, as “Other seats, with wood frames: Upholstered:
Other: Other household.”

The term “chair” is not defined in the tariff schedule or in the ENs. When
a tariff term is not defined by the HTSUS or its legislative history, “the term’s
correct meaning is its common meaning.” Mita Copystar Am. v. United States,
21 F.3d 1079, 1082 (Fed. Cir. 1994). The common meaning of a term used in
commerce is presumed to be the same as its commercial meaning. Simod Am.
Corp. v. United States, 872 F.2d 1572, 1576 (Fed. Cir. 1989). To ascertain the
common meaning of a term, CBP may consult “dictionaries, scientific authori-
ties, and other reliable information sources” and “lexicographic and other
materials.” C.J. Tower & Sons v. United States, 673 F.2d 1268, 1271 (C.C.P.A.
1982); Simod, 872 F.2d at 1576. The Oxford English Dictionary defines
“chair” as “[a] seat for one person (always implying more or less of comfort
and ease).” See Oxford English Dictionary, http://www.oed.com (last visited
June 12, 2018). The Merriam-Webster Online Dictionary also defines “chair”
as “a seat typically having four legs and a back for one person.” See Merriam-
Webster, https://www.merriam-webster.com/dictionary/chair (last visited
June 12, 2018). Unlike a chair for one person, the Merriam-Webster Online
Dictionary defines a “sofa” as “a long upholstered seat usually with arms and
a back and often convertible into a bed.” See Merriam-Webster, https://
www.merriam-webster.com/dictionary/chair (last visited June 12, 2018).
Similarly, the Oxford English Dictionary distinguishes a chair meant for one
person from a sofa, which it defines as “[a] long, stuffed seat with a back and
ends or end, used for reclining; a form of lounge or couch.” See Oxford English
Dictionary, http://www.oed.com (last visited June 12, 2018). Therefore, in
order for seats of heading 9401, HTSUS, to be classified as “chairs” of sub-
heading 9401.61.40, HTSUS, they can only accommodate one person.

The subject merchandise consists of two different items: a wood framed
rocker recliner and a wood framed sofa that reclines. As depicted in photo-
graphs and based on descriptions of the rocker recliner, this item seats only
one person. Unlike the rocker recliner, photographs and descriptions of the
sofa depict an item with three seat backs for seating three people. Both the
rocker recliner and the sofa have seat frames, backs and arms constructed of
plywood, a metal reclining mechanism, and polyester fabric upholstery.

In NY N007097, dated March 1, 2007; NY I85738, dated August 28, 2002;
NY I82172, dated May 29, 2002; and NY A81799, dated April 30, 1996, we
classified sofas and loveseats in subheading 9401.61.60, HTSUS. In those
rulings, the items at issue were also upholstered sofas with wooden frames.
The only difference was that those sofas were not reclining sofas. However,
this detail is irrelevant as to whether the sofas are classified in subheading
9401.61.60, HTSUS, or in subheading 9401.61.40, HTSUS, as long as the
merchandise, in its condition as imported, seats more than one person. For
instance, in NY B85945, dated May 30, 1997, even though an item was
described as a sofa, it was classified in subheading 9401.61.40, HTSUS,
because it could only accommodate one person.
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In NY N289071, the item described as a rocker recliner was correctly
classified in subheading 9401.61.40, HTSUS, because it only accommodates
one person.

HOLDING:

Pursuant to GRI 1, the subject sofas are classified in subheading 9401,
HTSUS, specifically under subheading 9401.61.6011, HTSUSA, as “Seats
(other than those of heading 9402), whether or not convertible into beds, and
parts thereof: Other seats, with wooden frames: Upholstered: Other: Other
household.” The 2018 column one general rate of duty is free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompany duty rate are pro-
vided on the World Wide Web, at http://www.usitc.gov/tata.hts/.

EFFECT ON OTHER RULINGS:

NY N289071, dated August 25, 2017, is hereby MODIFIED as set forth
above with regard to the classification of sofas described therein, but the
classification of the rocker recliners remains in effect.

Sincerely,
MYLES B. HARMON,

Director
Commercial and Trade Facilitation Division
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PROPOSED MODIFICATION OF A RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE

COUNTRY OF ORIGIN MARKING FOR MARKING
PURPOSES OF THE TEMS™ POCKET NETWORK TESTING

DEVICE

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification of a ruling letter and re-
vocation of treatment with respect to the country of origin marking
determination of the TEMS™ Pocket network testing device.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) intends
to modify a ruling with respect to the country of origin marking
determination, pursuant to 19 U.S.C. §1304, of the TEMS™ Pocket
network testing device. Similarly, CBP intends to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Comments on the correctness of the proposed actions are in-
vited.

DATE: Comments must be received on or before May 24, 2019.

ADDRESS: Written comments are to be addressed to the U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Trade and Commercial Regulations Branch, 90
K St., NE, 10th Floor, Washington, DC 20229–1177. Submitted
comments may be inspected at the address stated above during
regular business hours. Arrangements to inspect submitted
comments should be made in advance by calling Mr. Joseph Clark
at (202) 325–0118.

FOR FURTHER INFORMATION CONTACT: Anthony L.
Shurn, Tariff Classification and Marking Branch, Regulations and
Rulings, Office of Trade, at (202) 325–0218.

SUPPLEMENTARY INFORMATION: 

Background

On December 8, 1993, Title VI (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.

74 CUSTOMS BULLETIN AND DECISIONS, VOL. 53, NO. 12, APRIL 24, 2019



103–182, 107 Stat. 2057) (“Title VI”), became effective. Title VI
amended many sections of the Tariff Act of 1930, as amended, and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the public and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the Tariff
Act of 1930, as amended (19 U.S.C. § 1484), the importer of record is
responsible for using reasonable care to enter, classify and value
imported merchandise, and to provide any other information neces-
sary to enable CBP to properly assess duties, collect accurate statis-
tics, and determine whether any other applicable legal requirement is
met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP is proposing to modify a ruling letter,
with respect to the country of origin marking determination of the
TEMS™ Pocket network testing device. Although in this notice, CBP
is specifically referring to CBP Ruling Letter HQ H014068 (October 9,
2007) (Attachment A), this notice covers any rulings on this merchan-
dise which may exist, but have not been specifically identified. CBP
has undertaken reasonable efforts to search existing databases for
rulings in addition to the one identified. No further rulings have been
found. Any party who has received an interpretive ruling or decision
(i.e., a ruling letter, internal advice memorandum or decision, or
protest review decision) on the country of origin marking determina-
tion of the TEMS™ Pocket network testing device subject to this
notice should advise CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
decision on this notice.
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In HQ H014068, CBP ruled, pursuant to 19 U.S.C. §1304, that the
country of origin for marking purposes of the TEMS™ Pocket net-
work testing device is Sweden. CBP has reviewed HQ H014068 and
has determined the ruling letter to be in error. It is now CBP’s
position that the country of origin for marking purposes of the
TEMS™ Pocket network testing device is China or Malaysia or any
other country of manufacture where an article recognizable as a
mobile telephone is created.

Pursuant to 19 U.S.C. §1625(c)(1), CBP is proposing to modify HQ
H014068 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed HQ
H243924, set forth as Attachment B to this notice. Additionally, pur-
suant to 19 U.S.C. §1625(c)(2), CBP is proposing to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

Before taking this action, consideration will be given to any written
comments timely received.
Dated: April 4, 2019

GREG CONNOR

for
MYLES B. HARMON,

Director
Commercial and Trade Facilitation Division

Attachments
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ATTACHMENT A

HQ H014068
October 9, 2007

CLA-2 OT:RR:CTF:TCM H014068 HkP
CATEGORY: Classification
TARIFF NO.: 9030.40.0000

MS. MELISSA HOFFMAN

COMPLIANCE IMPORT SPECIALIST

ERICSSON, INC.
6300 LEGACY DRIVE

MAILSTOP EVW 1-B-5
PLANO, TX 75024

RE: Classification and Country of Origin of the “TEMS™ Pocket” device

DEAR MS. HOFFMAN:
This is in response to your request submitted on May 31, 2007, to the

National Commodity Specialist Division of U.S. Customs and Border Protec-
tion (“CBP “) requesting a binding ruling on behalf of Ericsson, Inc. At issue
is the proper classification and country of origin of the “TEMS™ Pocket”
device under the Harmonized Tariff Schedule of the United States (“HTSUS
“). Your request was forwarded to this office for a response. In reaching our
decision we have taken into consideration additional information and the
sample provided by you to this office in August 2007, as well as information
provided during a teleconference on September 19, 2007.

FACTS:
TEMS™ is an Ericsson company which develops, markets, and sells testing

equipment for wireless networks. TEMS is not an acronym.
The TEMS Pocket is a commercially available fully functional cellular

phone onto which TEMS network testing software has been loaded. According
to the information submitted, TEMS software allows a cellular phone to
function as a testing tool for telecommunication networks. The TEMS Pocket
is used by network engineers to verify, maintain and troubleshoot mobile
networks as well as for basic cell planning tasks. Collected data can be stored
in the handset for later transfer to a computer. The product literature lists
some of the key features of the TEMS Pocket as:

Includes a Sony Ericsson K790i, K790a, K800i or Nokia N80 mobile phone

Measures WCDMA 2100 MHz and GSM/GPRS /EDGE 850/900/1800/19000
MHz

Records logfiles for later post-processing analysis

Generates network event notifications

Clearly presents essential network information on the mobile standby dis-
play. Also displays channel information and performance measurements dur-
ing WAP browsing

Measures EGPRS and WCDMA data performance

Provides cell control options including locking on RAT, locking on cell, chan-
nel and band, and modifying cell barred behavior
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Supports FTP for networking troubleshooting and logfile transfer

Automates call handling, logfile recording, and transfer to server via FTP

Allows data collection in places that are hard to reach with traditional
drive-test tools and methods

The cellular phone handset is designed in Sweden and is typically as-
sembled in China or Malaysia. The phone incorporates a camera, music and
video player, and an FM radio, and can connect to the Internet. After assem-
bly, the handset is shipped to Sweden where the TEMS software is loaded on
to it and tested. According to Ericsson, the TEMS software adds approxi-
mately $2500 worth of value to the phone. A sample of the TEMS Pocket has
been provided for our review.

During our teleconference, Ericsson informed CBP that the TEMS Pocket
connects to a cellular network as an ordinary phone and that this is the only
way in which it can connect to the network to be tested. When the phone is
turned on, technical information concerning the network is immediately
displayed. CBP was also informed that some of the displayed information is
calculated aggregated data. For example, information concerning signal
strength for a particular channel is shown as a ratio of signal strength to
interference. In order to use the TEMS Pocket as a cellular phone, the TEMS
software has to be manually disabled.

According to the product literature, the TEMS Pocket has several data
presentation views. Combined views display information valid for all radio
access technology. For example, the PDP context view displays PDP ad-
dresses and PDP context settings for each address, including the NSAPI and
APN. The WCDMA views display cell and network identity along with Uni-
versal Terrestrial Radio Access (UTRA) carrier RSSI (Received Signal
Strength Indication). For example, the WDCMA Cells view displays
UARFCN, cell status, scrambling code, RSCP , Ec/No and path loss for each
cell in active set and serving/monitored cells. The GSM/GPRS views contain
serving cell ARFCN, BSIC and RxLev, and cell and network identity in
addition to other information listed in the literature.

In addition, the TEMS Pocket has several functions that allow the user to
control the operation of the phone. According to the literature, these functions
are essential for troubleshooting and verification in the field. From the Cell
Control menu the user can select multiple actions such as:

- Lock to RAT (Off/WCDMA/GSM)
- Lock Cell WCDMA (Off/Set UARFCN/SC)
- Lock ARFCN GSM (Off/Set ARFCN)
- Lock to Band GSM (Off/850/900/1800/1900)
- Ignore cell barred (Off/On)
- Reset control settings to default off state

The TEMS Pocket is imported packaged together with a memory stick,
battery and charger, USB cable, lanyard, hands free headset and software
user guides.

Ericsson contends that the correct classification of the TEMS Pocket is
subheading 9030.40.0000, HTSUSA, which provides for telecommunication
testing equipment.
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ISSUE:

What is the correct classification of the TEMS Pocket device under the
HTSUS?

What is the country of origin of the TEMS Pocket device?

LAW AND ANALYSIS:

Classification

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRIs). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

The HTSUS provisions under consideration are as follows:

8517 Telephone sets, including telephones for cellular networks or for other
wireless networks; other apparatus for the transmission or reception of voice,
images or other data, including apparatus for the communication in a wired
or wireless network (such as a local or wide area network), other than
transmission or reception apparatus of heading 8443, 8525, 8527 or 8528;
parts thereof:

Telephone sets, including telephones for cellular networks or for other wire-
less networks:

* * *

8517.12.00 Telephone sets for cellular networks or for other wireless net-
works .....

9030 Oscilloscopes, spectrum analyzers and other instruments and appa-
ratus for measuring or checking electrical quantities, excluding meters of
heading 9028; ... :

* * *

9030.40.0000 Other instruments and apparatus, specially designed for tele-
communications (for example, cross-talk meters, gain measuring instru-
ments, distortion factor meters, psophometers) .....

Legal Note 3 to Chapter 90 provides that note 3 to Section XVI also apply
to Chapter 90. Note 3 to Section XVI provides:

Unless the context otherwise requires, composite machines consisting of
two or more machines fitted together to form a whole and other machines
designed for the purpose of performing two or more complementary or alter-
native functions are to be classified as if consisting only of that component or
as being that machine which performs the principal function.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the official interpretation of the HTSUS at the
international level. While not legally binding nor dispositive, the ENs provide
a commentary on the scope of each heading of the HTSUS and are generally
indicative of the proper interpretation of these headings. See T.D. 89–80.
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EN 90.30(B) explains, in relevant part, that heading 9030 “includes a wide
range of electrical or electronic instruments used in radio-communications or
telecommunications.” Included in this range are instruments and apparatus
such as transmission level indicators, instruments for measuring interfer-
ence, and cross-talk meters, which are used on telephone circuits for mea-
suring various quantities.

It is your contention that principal function of this device is to test mobile
networks. As such, you believe that it is properly classified in subheading
9030.40.0000, HTSUSA, as instruments and apparatus for measuring or
checking electrical quantities, specially designed for telecommunications,
and not as a cellular phone.

We agree. The TEMS Pocket measures the performance of data and signal
transmissions (EGPRS and WCDMA) and displays system data for cell ac-
cess, selection and location, serving cell, ARFCN of traffic channel, used
timeslots and coding schemes, along with uplink and downlink (logic link
control) LLC and RLC (radio link control) performance, among other func-
tions. In addition, through the operation of the TEMS software, certain
functions of the phone can be turned off in order to assist in the testing
process. For example, the TEMS Pocket can be instructed to “Lock to RAT”,
that is, turn off or select WCDMA or GSM (data and signal transmissions) or
to “Lock to Band GSM”, that is, turn off or select a certain GSM frequency
band. Finally, although the TEMS Pocket is also a fully functional cellular
phone, the phone’s principal function in this device is to enable the TEMS
software to connect with the cellular network to be tested.

Based on the foregoing, we find that the TEMS Pocket meets the terms of
heading 9030, HTSUS, as explained by EN 90.30(B), because it is a device
used for measuring or checking electrical quantities, specifically in telecom-
munication networks. It is classified in subheading 9030.40.0000, HTSUSA,
as other instruments and apparatus specially designed for telecommunica-
tions.

The TEMS Pocket is imported packaged together with a memory stick,
battery and charger, USB cable, lanyard, hands free headset and software
user guides. GRI 3(b) provides that goods put up in sets for retail sale shall
be classified as if they consisted of the material or component which gives
them their essential character. EN (X) to GIR 3(b) explains:

For the purposes of this Rule, the term “goods put up in sets for retail sale”
shall be taken to mean goods which:

(a) Consist of at least two different articles which are, prima facie, clas-
sifiable in different headings. Therefore, for example, six fondue forks
cannot be regarded as a set within the meaning of this Rule;

(b) Consist of products or articles put up together to meet particular need
or carry out a specific activity; and

(c) Are put up in a manner suitable for sale directly to users without
repacking (e.g., in boxes or cases or on boards).

EN (VIII) to GIR 3(b) explains that “the factor which determines essential
character will vary as between different kinds of goods. It may, for example,
be determined by the nature of the material or component, its bulk, quantity,
weight or value, or by the role of a constituent material in relation to the use
of the goods.”
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All the items under consideration here are classifiable in different head-
ings, are “put up together” to enable a user to conduct testing of telecommu-
nication networks, and are offered for sale directly to users without repack-
ing. Consequently, the items may not be classified separately under their
respective classifications. Furthermore, CBP finds that the item which im-
parts the essential character of this set is the TEMS Pocket. It is the domi-
nant component, by use and cost in relation to the other constituent compo-
nents of the set. It is also the reason why a consumer would purchase the set.

Country of Origin

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. §1304),
provides that, unless excepted, every article of foreign origin (or its container)
imported into the United States shall be marked in a conspicuous place as
legibly, indelibly and permanently as the nature of the article (or its con-
tainer) will permit, in such a manner as to indicate to the ultimate purchaser
in the United States the English name of the country of origin of the article.
Congressional intent in enacting 19 U.S.C. §1304 was “that the ultimate
purchaser should be able to know by an inspection of the marking on the
imported goods the country of which the goods is the product. The evident
purpose is to mark the goods so that at the time of purchase the ultimate
purchaser may, by knowing where the goods were produced, be able to buy or
refuse to buy them, if such marking should influence his will.” United States
v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940). Part 134, U.S.
Customs and Border Protection Regulations (19 C.F.R. §134) implements the
country of origin marking requirements and exceptions of 19 U.S.C. §1304.

Section 134.1(b), CBP Regulations (19 C.F.R. § 134.1(b)), defines “country of
origin” as “the country of manufacture, production, or growth of any article of
foreign origin entering the United States. Further work or material added to
an article in another country must effect a substantial transformation in
order to render such other country the ‘country of origin’ within the meaning
of [the marking laws and regulations].” For country of origin marking pur-
poses, a substantial transformation of an article occurs when it is used in
manufacture, which results in an article having a name, character, or use
differing from that of the article before the processing. However, if the manu-
facturing or combining process is merely a minor one that leaves the identity
of the article intact, a substantial transformation has not occurred. Uniroyal,
Inc. v. United States, 3 CIT 220, 542 F. Supp. 1026, 1029 (1982), aff’d, 702
F.2d 1022 (Fed. Cir. 1983).

CBP has long held that the installation (downloading) of software onto a
computer diskette amounted to substantial transformation of the diskette
because the character of the diskette had changed from one of a blank storage
medium to one with a predetermined electronic pattern encoded onto it. The
use of the diskette had changed from a meaningless article of software to that
of an encoded instruction guide that enabled a computer to perform various
commands. See HQ 732087, February 7, 1990. See also, HQ 735027 (Septem-
ber 7, 1993) concerning the country of origin marking requirements for
“MemoPlugs”, the hardware of which was imported into the U.S. and then
programmed with anti-piracy software. See generally HQ 968000 (February
14, 2006) regarding substantial transformation of components of foreign
origin used in the assembly of various electronic components.

As was stated in HQ 968000, in order to determine whether a substantial
transformation occurs when components of various origins are assembled
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into completed products, CBP considers the totality of the circumstances and
makes such determinations on a case-by-case basis. The country of origin of
the item’s components, extent of the processing that occurs within a country,
and whether such processing renders a product with a new name, character,
or use are primary considerations in such cases. Additionally, factors such as
the resources expended on product design and development, extent and
nature of post-assembly inspection and testing procedures, and worker skill
required during the actual manufacturing process will be considered when
determining whether a substantial transformation has occurred; however, no
one factor is determinative.

After considering all the circumstances, we find that the installation in
Sweden of the TEMS software into the pre-existing cellular phones as-
sembled in China or Malaysia substantially transformed the use and function
of these phones. Once the TEMS software was installed into the phones in
Sweden the phones, although still operational as such, became devices that
are substantially used to measure and check telecommunication networks.
We note that the concept of substantial transformation does not mandate
“absolute” transformation, but only that an article gain a new name, char-
acter and use as a result of processing. This was accomplished once the TEMS
software was loaded onto the phones in Sweden. As a result, we find that the
country of origin of the TEMS Pocket is Sweden.

HOLDING:

By application of GRI 3(b), Legal Note 3 to Chapter 90, we find that the
TEMS Pocket is classified in heading 9030, HTSUS. It is specifically provided
for in subheading 9030.40.0000, HTSUSA, which provides for: Oscilloscopes,
spectrum analyzers and other instruments and apparatus for measuring or
checking electrical quantities, excluding meters of heading 9028 ...: Other
instruments and apparatus, specially designed for telecommunications (for
example, cross-talk meters, gain measuring instruments, distortion factor
meters, psophometers). The 2007 column one, general rate of duty is free.

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov.

Based on the facts of this case, we find that the country of origin of the
TEMS Pocket for marking purposes is Sweden.

A copy of this ruling letter should be attached to entry documents filed at
the time the goods are entered. If the documents have been filed without a
copy, this ruling should be brought to the attention of the CBP officer han-
dling the transaction.

Sincerely,
GAIL A. HAMILL,

Chief
Tariff Classification and Marking Branch
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ATTACHMENT B

HQ H243924
OT:RR:CTF:TCM H243924 ALS

CATEGORY: Country of Origin Marking
MR. GEORGE ROWE

SUPPLY DIRECTOR

ASCOM TEMS
1943 ISAAC NEWTON SQUARE

RESTON, VIRGINIA 20190

RE: Country of Origin Marking; Mobile Telephone with Specialized Soft-
ware; TEMS™ Pocket network testing device; 19 U.S.C. §1304; 19 CFR 134;
Modification of HQ H014068

DEAR MR. ROWE:
This letter is a reconsideration of our October 9, 2007 ruling letter, CBP

Ruling HQ H014068, to Ericsson, Inc., the previous owner and importer of
the TEMS™ Pocket network testing device. Your company is receiving this
letter because you and Ericsson have informed us that Ascom now owns the
TEMS™ Pocket network testing device, it having been sold to Ascom in 2009.
The reconsideration concerns the country of origin marking of the TEMS™
Pocket network testing device. Our decision is set forth below.

FACTS:

The facts as stated in H014068 are as follows:
The TEMS Pocket is a commercially available fully functional cellular
phone onto which TEMS network testing software has been loaded. Ac-
cording to the information submitted, TEMS software allows a cellular
phone to function as a testing tool for telecommunication networks. The
TEMS Pocket is used by network engineers to verify, maintain and
troubleshoot mobile networks as well as for basic cell planning tasks.
Collected data can be stored in the handset for later transfer to a com-
puter. The product literature lists some of the key features of the TEMS
Pocket as:

Includes a Sony Ericsson K790i, K790a, K800i or Nokia N80 mobile
phone. Measures WCDMA 2100 MHz and GSM/GPRS/EDGE
850/900/1800/19000 MHz. Records logfiles for later post-processing
analysis. Generates network event notifications. Clearly presents
essential network information on the mobile standby display. Also
displays channel information and performance measurements during
WAP browsing. Measures EGPRS and WCDMA data performance.
Provides cell control options including locking on RAT, locking on
cell, channel and band, and modifying cell barred behavior. Supports
FTP for networking troubleshooting and logfile transfer. Automates
call handling, logfile recording, and transfer to server via FTP. Allows
data collection in places that are hard to reach with traditional
drive-test tools and methods.

The cellular phone handset is designed in Sweden and is typically as-
sembled in China or Malaysia. The phone incorporates a camera, music
and video player, and an FM radio, and can connect to the Internet. After
assembly, the handset is shipped to Sweden where the TEMS software is
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loaded on to it and tested. According to Ericsson, the TEMS software adds
approximately $2500 worth of value to the phone. A sample of the TEMS
Pocket has been provided for our review.

During our teleconference, Ericsson informed CBP that the TEMS Pocket
connects to a cellular network as an ordinary phone and that this is the
only way in which it can connect to the network to be tested. When the
phone is turned on, technical information concerning the network is
immediately displayed. CBP was also informed that some of the displayed
information is calculated aggregated data. For example, information con-
cerning signal strength for a particular channel is shown as a ratio of
signal strength to interference. In order to use the TEMS Pocket as a
cellular phone, the TEMS software has to be manually disabled.

According to the product literature, the TEMS Pocket has several data
presentation views. Combined views display information valid for all
radio access technology. For example, the PDP context view displays PDP
addresses and PDP context settings for each address, including the
NSAPI and APN. The WCDMA views display cell and network identity
along with Universal Terrestrial Radio Access (UTRA) carrier RSSI (Re-
ceived Signal Strength Indication). For example, the WDCMA Cells view
displays UARFCN, cell status, scrambling code, RSCP, Ec/No and path
loss for each cell in active set and serving/monitored cells. The GSM/
GPRS views contain serving cell ARFCN, BSIC and RxLev, and cell and
network identity in addition to other information listed in the literature.

In addition, the TEMS Pocket has several functions that allow the user to
control the operation of the phone. According to the literature, these
functions are essential for troubleshooting and verification in the field.
From the Cell Control menu the user can select multiple actions such as:

- Lock to RAT (Off/WCDMA/GSM)

- Lock Cell WCDMA (Off/Set UARFCN/SC)

- Lock ARFCN GSM (Off/Set ARFCN)

- Lock to Band GSM (Off/850/900/1800/1900)

- Ignore cell barred (Off/On)

- Reset control settings to default off state

The TEMS Pocket is imported packaged together with a memory stick,
battery and charger, USB cable, lanyard, hands free headset and software
user guides.

In addition to the facts noted above, you have confirmed that the TEMS
Pocket software was developed in Sweden.

ISSUE:

What is the country of origin of the TEMS™ Pocket network testing device
for the purpose of marking in accordance with 19 U.S.C. §1304 and 19 CFR
134?

84 CUSTOMS BULLETIN AND DECISIONS, VOL. 53, NO. 12, APRIL 24, 2019



LAW AND ANALYSIS:

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. §1304),
provides that, unless excepted, every article of foreign origin imported into
the United States shall be marked in a conspicuous place as legibly, indelibly,
and permanently as the nature of the article (or container) will permit, in
such a manner as to indicate to the ultimate purchaser in the United States
the English name of the country of origin of the article. Congressional intent
in enacting section 1304 was that the ultimate purchaser should be able to
know by an inspection of the marking on the imported goods the country of
origin of the goods. “The evident purpose is to mark the goods so that at the
time of purchase the ultimate purchaser may, by knowing where the goods
were produced, be able to buy or refuse to buy them, if such marking should
influence his will.” United States v. Friedlaender & Co., 27 C.C.P.A. 297 at
302 (1940).

Part 134, Customs and Border Protection (CBP) Regulations (19 CFR Part
134), implements the country of origin marking requirements and exceptions
of 19 U.S.C. §1304. Section 134.1(b), CBP Regulations (19 CFR 134.1(b)),
defines “country of origin” as “the country of manufacture, production, or
growth of any article of foreign origin entering the United States. Further
work or material added to an article in another country must effect a sub-
stantial transformation in order to render such other country the ‘country of
origin’ within the meaning of [the marking laws and regulations].”

For country of origin marking purposes, a substantial transformation of an
article occurs when it is used in manufacture, which results in an article
having a name, character, or use differing from that of the article before the
processing. However, if the manufacturing or combining process is merely a
minor one that leaves the identity of the article intact, a substantial trans-
formation has not occurred. Uniroyal, Inc. v. United States, 3 CIT 220, 542 F.
Supp. 1026, 1029 (1982), aff’d, 702 F.2d 1022 (Fed. Cir. 1983).

In Texas Instruments v. United States, 681 F.2d 778, 782 (CCPA 1982), the
court observed that the substantial transformation issue is a “mixed question
of technology and customs law.” In C.S.D. 84–85, 18 Cust. B. & Dec. 1044,
CBP stated:

We are of the opinion that the rationale of the court in the Data General
case may be applied in the present case to support the principle that the
essence of an integrated circuit memory storage device is established by
programming; ... [W]e are of the opinion that the programming (or repro-
gramming) of an EPROM results in a new and different article of com-
merce which would be considered to be a product of the country where the
programming or reprogramming takes place.

In Data General v. United States, 4 CIT 182 (1982), the court determined for
purposes of determining eligibility under item 807.00, Tariff Schedules of the
United States, the predecessor to subheading 9802.00.80, Harmonized Tariff
Schedule of the United States (HTSUS), that the programming of a foreign
PROM (Programmable Read-Only Memory chip) in the United States sub-
stantially transformed the PROM into a U.S. article. Accordingly, the pro-
gramming of a device that defines its use generally constitutes substantial
transformation.

As we stated in H014068, citing CBP Ruling HQ 968000 (February, 14,
2006),
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...to determine whether a substantial transformation occurs when com-
ponents of various origins are assembled into completed products, CBP
considers the totality of the circumstances and makes such determina-
tions on a case-by-case basis. The country of origin of the item’s compo-
nents, extent of the processing that occurs within a country, and whether
such processing renders a product with a new name, character, or use are
primary considerations in such cases. Additionally, factors such as the
resources expended on product design and development, extent and na-
ture of post-assembly inspection and testing procedures, and worker skill
required during the actual manufacturing process will be considered
when determining whether a substantial transformation has occurred;
however, no one factor is determinative.

Upon further review in consideration of all the circumstances of manufac-
ture, we find that the installation of Swedish-developed TEMS software in
Sweden into the pre-existing mobile telephones that were assembled in
China or Malaysia did not substantially transform the use and function of the
mobile telephones. Despite the fact that the TEMS software was developed in
Sweden and subsequently installed into the mobile telephones in Sweden, the
mobile telephones were manufactured in China or Malaysia and became
identifiable as such in China or Malaysia. In fact, the mobile telephones were
identifiable by their commercial names, Nokia N80 and Ericsson K790i,
K790a, and K800i, upon assembly in China or Malaysia and before the TEMS
software was installed. Furthermore, the development of the TEMS software
in Sweden had no bearing on the manufacturing of the subject articles as
mobile telephones.

The subject mobile devices’ initial function remains intact and is only
enhanced, not changed, to produce additional functions. The article in Data
General, however, was substantially transformed from a non-programmed
individual integrated circuit to a programmed integrated circuit with discrete
and immutable functionality. In essence, the article in Data General did not
become a programmed integrated circuit until it was transformed into such
in the United States. It is only at that point when the article’s use became
defined, unlike the TEMS Pocket, whose use became defined upon its manu-
facture into a mobile telephone before the TEMS software was installed.

Thus, we find that the installation of the Swedish-developed TEMS soft-
ware onto existing functioning mobile telephones represents an enhancement
of the mobile telephones’ functionality that does not substantially transform
the mobile telephones into an article having a name, character, or use dif-
fering from that of the article before the software installation. Simply put, the
subject articles are manufactured into mobile telephones before the software
was installed in Sweden and irrespective of the software’s development in
Sweden, and they remained mobile telephones after the TEMS software was
installed, albeit with more functionality. Therefore, the country of origin of
the TEMS Pocket™ is China or Malaysia or any other country of manufac-
ture where an article recognizable as a mobile telephone is created.

HOLDING:

The country of origin of the TEMS Pocket™ is, in accordance with 19
U.S.C. §1304 and 19 CFR 134, China or Malaysia or any other country of
manufacture where an article recognizable as a mobile telephone is created.
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EFFECT ON OTHER RULINGS:

CBP Ruling HQ H014068 (October 7, 2007) is hereby MODIFIED only with
respect to the country of origin issue.

In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60
days after publication in the Customs Bulletin.

Sincerely,
MYLES B. HARMON,

Director
Commercial and Trade Facilitation Division
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AGENCY INFORMATION COLLECTION ACTIVITIES:

Administrative Rulings

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: 60-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: The Department of Homeland Security, U.S. Customs
and Border Protection will be submitting the following information
collection request to the Office of Management and Budget (OMB) for
review and approval in accordance with the Paperwork Reduction Act
of 1995 (PRA). The information collection is published in the Federal
Register to obtain comments from the public and affected agencies.

DATES: Comments are encouraged and must be submitted (no
later than June 7, 2019) to be assured of consideration.

ADDRESSES: Written comments and/or suggestions regarding
the item(s) contained in this notice must include the OMB Control
Number 1651–0085 in the subject line and the agency name. To
avoid duplicate submissions, please use only one of the following
methods to submit comments:

(1) Email. Submit comments to: CBP_PRA@cbp.dhs.gov.
(2) Mail. Submit written comments to CBP Paperwork Reduction

Act Officer, U.S. Customs and Border Protection, Office of Trade,
Regulations and Rulings, Economic Impact Analysis Branch, 90 K
Street NE, 10th Floor, Washington, DC 20229–1177.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to Seth Renkema, Chief,
Economic Impact Analysis Branch, U.S. Customs and Border Protec-
tion, Office of Trade, Regulations and Rulings, 90 K Street NE, 10th
Floor, Washington, DC 20229–1177, Telephone number
202–325–0056 or via email CBP_PRA@cbp.dhs.gov. Please note that
the contact information provided here is solely for questions regard-
ing this notice. Individuals seeking information about other CBP
programs should contact the CBP National Customer Service Center
at 877–227–5511, (TTY) 1–800–877–8339, or CBP website at https://
www.cbp.gov/.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on the proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). This process is conducted in
accordance with 5 CFR 1320.8. Written comments and suggestions
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from the public and affected agencies should address one or more of
the following four points: (1) Whether the proposed collection of in-
formation is necessary for the proper performance of the functions of
the agency, including whether the information will have practical
utility; (2) the accuracy of the agency’s estimate of the burden of the
proposed collection of information, including the validity of the meth-
odology and assumptions used; (3) suggestions to enhance the quality,
utility, and clarity of the information to be collected; and (4) sugges-
tions to minimize the burden of the collection of information on those
who are to respond, including through the use of appropriate auto-
mated, electronic, mechanical, or other technological collection tech-
niques or other forms of information technology, e.g., permitting elec-
tronic submission of responses. The comments that are submitted
will be summarized and included in the request for approval. All
comments will become a matter of public record.

Overview of This Information Collection

Title: Administrative Rulings.
OMB Number: 1651–0085.
Abstract: The collection of information in 19 CFR part 177 is
necessary in order to enable Customs and Border Protection
(CBP) to respond to requests by importers and other interested
persons for the issuance of administrative rulings. These rulings
pertain to the interpretation of applicable laws related to
prospective and current transactions involving classification,
marking, and country of origin. The collection of information in
Part 177 of the CBP Regulations is also necessary to enable CBP
to make proper decisions regarding the issuance of binding
rulings that modify or revoke prior CBP binding rulings. This
collection of information is authorized by 19 U.S.C. 66, 1202,
(General Note 3(i), Harmonized Tariff Schedule of the United
States). The application to obtain an administrative ruling is
accessible at: https://apps.cbp.gov/erulings.
Current Actions: CBP proposes to extend the expiration date of
this information collection with no increase or decrease in the
overall estimated burden hours. However there was a reduction
in the Appeals respondent group and an increase in the
Administrative Rulings respondent group due to updated agency
estimates, in addition there was a decrease in the estimated time
per response for the Appeals respondent group. There is no
change to the information being collected
Type of Review: Extension (without change).
Affected Public: Businesses.
Estimated Number of Respondents: 3,500.
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Estimated Number of Responses per Respondent: 1.
Estimated Total Responses: 3,500.
Estimated Time per Respondent: 10 hours.
Estimated Total Annual Burden Hours: 35,000.

Appeals

Estimated Number of Respondents: 100.
Estimated Number of Responses per Respondent: 1.
Estimated Total Responses: 100.
Estimated Time per Respondent: 30 hours.
Estimated Total Annual Burden Hours: 3,000.

Dated: April 3, 2019.
SETH D. RENKEMA,

Branch Chief,
Economic Impact Analysis Branch,

U.S. Customs and Border Protection.

[Published in the Federal Register, April 8, 2019 (84 FR 13948)]
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