U.S. Customs and Border Protection

—

RECEIPT OF APPLICATION FOR “LEVER-RULE”
PROTECTION

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: Notice of receipt of application for “Lever-Rule” protection.

SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises inter-
ested parties that CBP has received an application from JUMEX S.A.
de C.V. and its subsidiary, COMERCIALIZADORA ELERO, S.A.
(“JUMEX”) seeking “Lever-Rule” protection for the federally regis-
tered and recorded “JUMEX” trademark.

FOR FURTHER INFORMATION CONTACT: Nerissa Hamilton-
vom Baur, Intellectual Property Rights Branch, Regulations and Rul-
ings, at Nerissa.Hamilton-VomBaur@cbp.dhs.gov, or (202) 325-0204.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Pursuant to 19 CFR 133.2(f), this notice advises interested parties
that CBP has received an application from JUMEX seeking “Lever-
Rule” protection against the importation of five JUMEX juice prod-
ucts (Mango Nectar; Pineapple-Coconut Nectar; Guava Nectar; Apple
Nectar; and Peach Nectar) made in Mexico and intended for sale
outside the United States, that bear the “JUMEX” trademark (U.S.
Trademark Registration No. 973,533/CBP Recordation No. TMK 17-
00228). In the event that CBP determines that the JUMEX juice
products intended for sale outside the United States are physically
and materially different from the juice products authorized for sale in
the United States, CBP will publish a notice in the Customs Bulletin,
pursuant 19 CFR 133.2(f), indicating that the above-referenced trade-
mark is entitled to “Lever-Rule” protection with respect to the physi-
cally and materially different juice products.

Dated: October 15, 2019
CHARLES R. STEUART

Chief,
Intellectual Property Rights Branch
Regulations and Rulings, Office of Trade
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(NO. 9 2019)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in Septem-
ber 2019. A total of 151 recordation applications were approved,
consisting of 6 copyrights and 145 trademarks. The last notice was
published in the Customs Bulletin Vol. 53, No. 34, September 25,
2019.

Corrections or updates may be sent to: Intellectual Property Rights
Branch, Regulations and Rulings, Office of Trade, U.S. Customs and
Border Protection, 90 K Street, NE., 10*" Floor, Washington, D.C.
20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: LaVerne Watkins,
Paralegal Specialist, Intellectual Property Rights Branch, Regula-
tions and Rulings, Office of Trade at (202) 325-0095.

Dated: October 2, 2019

CHarLES R. STEUART
Chief,
Intellectual Property Rights Branch
Regulations and Rulings, Office of Trade
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19 CFR PART 177

PROPOSED MODIFICATION AND REVOCATION OF
RULING LETTERS RELATING TO CBP’S APPLICATION OF
THE JONES ACT TO THE TRANSPORTATION OF CERTAIN
MERCHANDISE AND EQUIPMENT BETWEEN COASTWISE

POINTS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification and revocation of head-
quarters’ ruling letters relating to U.S. Customs and Border Protec-
tion’s (“CBP”) application of the coastwise laws to certain merchan-
dise and vessel equipment that are transported between coastwise
points.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182,107 Stat. 2057), this notice advises inter-
ested parties that CBP proposes to modify or revoke several
administrative rulings in which it has determined that certain ar-
ticles transported between coastwise points are vessel equipment
pursuant to Treasury Decision (“T.D.”) 49815(4). In addition, CBP
proposes to modify HQ 101925 (Oct. 7, 1976) to make that ruling more
consistent with federal statutes and regulations that were amended
or promulgated after HQ 101925 was issued, and to clarify the proper
reasoning underlying the conclusions reached regarding the subjects
covered in the ruling. CBP also proposes to revoke its rulings that
have determined that a non-coastwise-qualified vessel engaging in
offshore lifting operations would violate the Jones Act, 46 U.S.C. §
55102, when it moves a short distance to avoid collision with a surface
or subsea structure when installing an offshore platform’s topside.

CBP also intends to revoke or modify all prior rulings that are
inconsistent with the proposed modifications and revocations. Com-
ments on the proposed actions are invited.

DATE: Comments must be received on or before November 22,
2019.

ADDRESS: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, attention: Cargo Security, Carriers and Restricted
Merchandise Branch, 90 K St., NE, 10th Floor, Washington, DC
20229-1177. Submitted comments may be inspected at the address
stated above during regular business hours. Arrangements to
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inspect submitted comments should be made in advance by calling
Mr. Joseph Clark at (202) 325—-0118.

FOR FURTHER INFORMATION CONTACT: Chief, Cargo
Security, Carriers, and Restricted Merchandise Branch, at (202)
325-0030.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Although CBP has previously proposed revoking or modifying sev-
eral of the letter rulings discussed in this notice, we note that the
scope of the instant notice differs from the prior notices. Most re-
cently, CBP proposed in the Customs Bulletin, Vol. 51, No. 3, January
18, 2017, to modify HQ 101925 (Oct. 7, 1976) to make it more consis-
tent with certain federal statutes amended after it was issued, and to
revoke or modify several rulings determining that certain articles
transported between coastwise points are “vessel equipment” pursu-
ant to T.D. 49815(4) (the “2017 Notice”). Subsequently, in the Customs
Bulletin, Vol. 51, No. 19, May 10, 2017, based on many substantive
comments supporting and opposing the proposed action, CBP with-
drew the 2017 Notice to reconsider the proposed action. Specifically,
the 2017 Notice proposed to revoke or modify the following ruling
letters that are not covered by the instant notice, and therefore
remain in force: HQ 105644 (June 7, 1982); HQ 108223 (Mar. 13,
1986); HQ 110402 (Aug. 18, 1989); HQ 111889 (Feb. 11, 1992); HQ
111892 (Sept. 16, 1991); HQ 112218 (July 22, 1992); HQ 113838 (Feb.
25,1997); HQ 114305 (Mar. 31, 1998); HQ 115218 (Nov. 30, 2000); HQ
115333 (Apr. 27, 2001); HQ 115381 (June 15, 2001); HQ 115938 (Apr.
1,2003); HQ 115771 (Aug. 19, 2002); HQ H029417 (June 5, 2008); and
HQ H032757 (July 28, 2008). Of note, ruling letters HQ 112218 (July
22, 1992) and HQ 113137 (June 27, 1994), cited in the 2017 Notice,
pertain to cement, chemicals, and other consumable materials, and
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remain in force. Furthermore, unlike in the 2017 Notice, CBP now
proposes to revoke three letter rulings interpreting the extent to
which incidental movements constitute “transportation” with respect
to offshore lifting operations.

More specifically, pursuant to 19 U.S.C. § 1625(c)(1), this notice
advises interested parties that CBP proposes to modify HQ 101925
(Oct. 7, 1976) to make that ruling more consistent with federal stat-
utes that were amended after HQ 101925 was issued, and to modify
or revoke certain rulings that have determined articles transported
between coastwise points are vessel equipment pursuant to Treasury
Decision (“T.D.”) 49815(4).! In addition, this notice advises interested
parties that CBP proposes to revoke three rulings analyzing whether
a non-coastwise-qualified lifting vessel would violate the Jones Act,
46 U.S.C. § 55102, when it moves a short distance to avoid collision
with a surface or subsea structure when installing an offshore plat-
form’s topside.

Although in this notice CBP specifically refers to the revocation and
modification of the ruling letters listed below, this notice covers any
rulings raising the subject issues that may exist but have not been
specifically identified. CBP has undertaken reasonable efforts to
search existing databases for rulings in addition to those identified.
No further rulings have been found. Pursuant to 19 CFR §
177.12(b)(1), CBP invites any member of the public who has received
an interpretive ruling or decision (i.e., ruling letter, internal advice
memorandum or decision, or protest review decision) subject to this
notice that has not been identified to advise CBP during this comment
period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP proposes to
modify or revoke any treatment previously accorded by CBP to sub-
stantially identical transactions. Pursuant to 19 CFR § 177.12(¢c), any
person involved in substantially similar transactions should advise
CBP during this comment period. A party’s failure to advise CBP of
substantially identical transactions or of a specific ruling not identi-
fied in this notice may raise issues of reasonable care on the part of
the party or its agents for coastwise transportation of merchandise
subsequent to the effective date of the final decision on this notice.

In light of the current regulations on general ruling practice set

! The terms “revocation” and “modification” reference related, but distinct, concepts. As
outlined in 19 U.S.C. § 1625(c)(2) and 19 CFR 177.12, both revocation and modification have
the effect of altering the treatment previously accorded by CBP. In revoking a ruling, CBP
withdraws the entirety of a ruling based on the rationale outlined in the requisite notice
and comment process. In modifying a ruling, CBP leaves the ruling in place but revises
specific aspects of the ruling, with the changes outlined in the requisite notice and comment
process.
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forth in 19 CFR § 177, et seq., “[i]lt is in the interest of the sound
administration of the Customs and related laws that persons engag-
ing in any transaction affected by those laws fully understand the
consequences of the transaction prior to its consummation.” See 19
CFR § 177.1(a)(1). Notably, rulings issued by CBP are not regulations,
but rather are written statements that interpret and apply the pro-
visions of the Customs and related laws to the specific set of facts
presented by the ruling requester. See 19 CFR § 177.1(d)(1). Not only
are rulings instructive for the ruling requesters engaging in their
specific transactions, but they also provide guidance for CBP field
offices relating to these ruling requesters’ specific transactions. See 19
CFR § 177.11. Therefore, it is in the interest of CBP to issue rulings
that will provide guidance not only to the ruling requesters regarding
their specific transactions, but also to the individuals in the field that
have to enforce these rulings. However, “no other person should rely
on the ruling letter[s] or assume that the principles of [those] rul-
ing[s] will be applied in connection with any transactions other than
the one[s] described in [those] letter[s].” See 19 CFR § 177.9(c). In-
deed, subsequent CBP rulings may vary as technological changes or
other factors alter CBP’s analysis of a given scenario. Thus, if a party
seeks clarity regarding a prospective transaction, a ruling request
may be submitted for consideration following the instructions found
in 19 CFR § 177.2. Requests must “contain a complete statement of all
relevant facts relating to the transaction.” 19 CFR § 177.2(b)(1).

Importantly, none of the interpretations set forth herein, or in any
other administrative ruling or decision, may be used to circumvent
the lawful application of the Jones Act. The requirements and restric-
tions of the Jones Act may no more “be escaped by resort to disguise
or artifice” than any other area of Customs law.? Accordingly, where
the transported materials genuinely qualify as vessel equipment, or
where the activity is genuinely a lifting operation, none of these
interpretive doctrines may be employed to curtail the scope of the
Jones Act simply by artificially structuring or describing such activi-
ties in such terms, solely in order to escape the Jones Act’s lawful
restrictions and without any independent commercial or safety pur-
pose or justification.

Vessel Equipment

Based on our research, the definition of “vessel equipment” that
CBP has used in its coastwise trade rulings, has been based, in part,
on T.D. 49815(4) (Mar. 13, 1939), which interprets § 309 of the Tariff

2 See United States v. Citroen, 223 U.S. 407, 415 (1912); Heartland By-Products, Inc. v.
United States, 264 F.3d 1126, 1138-39 (Fed. Cir. 2001) (Friedman, J., concurring).
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Act of 1930, codified at 19 U.S.C. § 1309. Section 309 provides for the
duty-free withdrawal of supplies and equipment for certain vessels
and aircraft.

The term “equipment”, as used in section 309, as amended,
includes portable articles necessary and appropriate for the navi-
gation, operation or maintenance of the vessel and for the comfort
and safety of the persons on board. It does not comprehend
consumable supplies either for the vessel and its appurtenances
or for the passengers and the crew. The following articles, for
example, have been held to constitute equipment: rope, sail,
table linens, bedding, china, table silverware, cutlery, bolts and
nuts.

T.D. 49815(4) (Mar. 13, 1939) (emphasis added).

Beginning with HQ 101925 (Oct. 7, 1976) (Attachment A), several
CBP rulings analyzing the status of various items as “vessel equip-
ment” departed from the language in T.D. 49815(4) in such a manner
that the original meaning was expanded and, thus, used out of con-
text. Although periodically citing the above italicized language in its
rulings, CBP also analyzed whether the use of the item in question
possessed a nexus to the “mission of the vessel.” See, e.g., HQ 101925
(Oct. 7, 1976) (“necessary for the accomplishment of the mission of the
vessel”); HQ 113841 (Feb. 28, 1997) (“essential to the mission of the
vessel”); HQ 114435 (Aug. 6, 1998) (“necessary for the accomplish-
ment of the mission of the vessel”); HQ H004242 (Dec. 22, 2006)
(“necessary for the accomplishment of the vessel’s mission”); HQ
115487 (Nov. 20, 2001) (“necessary to the accomplishment of the
mission of the vessel”); HQ 115938 (Apr. 1, 2003) (“fundamental to the
vessel’s operation”); and HQ 116078 (Feb. 11, 2004) (“used by a vessel
in the course of its business”). In addition, several rulings further
expanded the analysis of what constitutes “vessel equipment” to ana-
lyze whether an item is used “on or from” the transporting vessel as
a determinative factor. See, e.g., HQ 108442 (Aug. 13, 1986).

In applying T.D. 49815(4) to 46 U.S.C. § 55102 in these rulings,
CBP reasoned that if the article was used in the activity in which the
vessel was about to engage, e.g., “in furtherance of the mission,”
“fundamental to the operation of the vessel,” etc., the article would be
considered vessel equipment. As such, although T.D. 49815(4) formed
the underlying criteria, its original meaning was expanded by the
phrases quoted above and, thus, used out of context, with the ex-
panded reading applied as the rule of law in these cases. Such an
application, however, is less consistent with the more narrow mean-
ing of “vessel equipment” contemplated by T.D. 49815(4).
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CBP therefore proposes to modify the line of rulings beginning with
HQ 101925 to limit the concepts that contributed to the overbroad
interpretation of what constitutes “vessel equipment.” Specifically,
CBP proposes to amend HQ 101925 to interpret “vessel equipment” to
include all articles or physical resources serving to equip the vessel,
including the implements used in the vessel’s operation or activity.®
As specified in T.D. 49815(4), the scope of vessel equipment includes
items which are “necessary and appropriate for the navigation, op-
eration or maintenance of a vessel and for the comfort and safety of
the persons on board.” Items considered “necessary and appropriate
for the operation of the vessel” are those items that are integral to the
function of the vessel and are carried by the vessel. These functions
include, inter alia, those items that aid in the installation, inspection,
repair, maintenance, surveying, positioning, modification, construc-
tion, decommissioning, drilling, completion, workover, abandonment
or other similar activities or operations of wells, seafloor or subsea
infrastructure, flowlines, and surface production facilities. CBP also
emphasizes that the fact that an item is returned to and departs with
the vessel after an operation is completed, and is not left behind on
the seabed, is a factor that weighs in favor of an item being classified
as vessel equipment, but is not a determinative factor.

Accordingly, CBP proposes to modify the following rulings to the
extent they are contrary to the guidance set forth in this notice. In
addition, attached to this notice are original and “red line” versions of
the modified rulings, which illustrate CBP’s proposed modifications
and rationale.

Ruling Number

Summary of Proposed
Modification

Corresponding
Attachments

HQ 101925 (Oct.
7, 1976)

Limit the concepts that contributed
to the overbroad definition of “vessel
equipment” and the inappropriate
conjoining of coastwise-trade-covered
activity with non-coastwise-trade-
covered activity.

Original (Attach-
ment A) Red Line
(Attachment B)

HQ 108442 (Aug.
13, 1986)

Remove analysis of whether work
performed on or from a vessel as de-
terminative of whether an item is
merchandise or vessel equipment.

Original (Attach-
ment C) Red Line
(Attachment D)

HQ 113841 (Feb.
28, 1997)

Remove the analysis of “mission of
the vessel” to determine whether an
item constitutes merchandise or ves-
sel equipment.

Original (Attach-
ment E) Red Line
(Attachment F)

3 See “equipment,” in Merriam-Webster.com. Retrieved Oct.

www.merriam-webster.com/dictionary/equipment.

1, 2019, from https:/
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Ruling Number | Summary of Proposed Corresponding
Modification Attachments

HQ 114435 (Aug. | Remove analysis of whether certain | Original (Attach-

6, 1998) objects are “necessary for the accom- | ment G) Red Line

plishment of the mission of the ves- | (Attachment H)
sel” or “essential to the completion of
the mission of the vessel.”

HQ 115185 (Nov. Remove the analysis of whether the | Original (Attach-

20, 2000) subject items would be used to per- ment I) Red Line
form work from the vessel. (Attachment J)
HQ 115487 (Nov. Remove analysis of whether it is the | Original (Attach-
20, 2001) “mission of the vessel” to install the | ment K) Red Line
subject items. (Attachment L)
HQ 115771 (Aug Remove analysis of whether the sub- | Original (Attach-
19, 2002) ject items are “necessary for the ac- ment M) Red Line

complishment of the mission of the (Attachment N)
vessel, and usually carried on board
as a matter of course....”

HQ 116078 (Feb. Remove references to other rulings Original (Attach-
11, 2004) improperly applying the “mission of | ment O) Red Line
the vessel” rationale. (Attachment P)

In addition, CBP proposes to revoke the following rulings because
they are contrary to the guidance set forth in this notice:
HQ 115218 (Nov. 30, 2000) (Attachment Q)
HQ 115311 (May 10, 2001) (Attachment R)
HQ 115522 (Dec. 3, 2001) (Attachment S)
HQ 115938 (Apr. 1, 2003) (Attachment T)
HQ H004242 (Dec. 22, 2006) (Attachment U)

Additional Modifications Arising from HQ 101925 (Oct. 7, 1976)

Headquarters ruling letter 101925 (Attachment A) was issued to a
Texas marine construction company and was based on facts provided
by the company regarding its proposed use of a foreign-built barge. In
addition to the ruling’s overbroad approach to vessel equipment de-
scribed above, several of the holdings in HQ 101925 are no longer
applicable due to amendments made to 46 U.S.C. § 55102 (formerly
46 U.S.C. App. 883), the Outer Continental Shelf Lands Act,* and 19
CFR § 4.80b(a). Accordingly, we are resolving these issues by propos-
ing to modify HQ 101925 as outlined in the “red line” version of the
ruling (Attachment B); the modification does not have retroactive
applicability to any transactions already completed by the ruling
requestor.

First, CBP ruled that the use of a work barge in repairing pipe is
not a use in coastwise trade because there is “no distinction between
repairing pipe and the laying of new pipe.” CBP proposes to modify

4 Pub. L. 95-372, Title II, sec. 203 (Sept. 19, 1978) codified at 43 U.S.C. § 1333.
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this holding as overbroad. Although it is possible that the subject pipe
repair operations could violate the Jones Act, no violation would occur
if the materials used are “paid out, not unladen” or if the materials
involved qualify as “vessel equipment” under the analysis provided
above.

Second, CBP considered whether the installation of an item was
“foreseeable” in determining whether the transportation of the item
was in violation of the Jones Act. CBP proposes to remove the refer-
ence to foreseeability because the analysis of whether the use of an
item is foreseeable or unforeseeable is irrelevant under the Jones Act.

Third, CBP considered whether a transportation was “incidental” to
the activity in which the vessel ultimately would engage (i.e., pipe
repair), to determine whether the transportation of the item to be
installed at a coastwise point was covered by the Jones Act. CBP
proposes to remove the concept of whether the transportation is
“incidental” because the inquiry into whether the transportation is
incidental to the vessel’s subsequent activity of using the item in an
installation or repair is irrelevant.

Fourth, CBP ruled that a non-Jones-Act-qualified vessel could
transport and subsequently unlade at a coastwise point items of “de
minimis” value normally carried aboard the vessel as supplies. How-
ever, Public Law 100-329 (100 Stat. 508; effective June 7, 1988)
amended the Jones Act to make clear that the term “merchandise”
includes “valueless material.” See 46 U.S.C. § 55102(a)(2). As such,
CBP proposes to amend HQ 101925 to clarify that there is no basis for
a de minimis value rule in determining whether an item is merchan-
dise under the Jones Act.

Fifth, CBP ruled that a non-Jones-Act-qualified vessel could carry
items normally carried onboard a vessel as supplies to conduct “un-
foreseen” repairs to offshore or subsea structures. Once again, CBP
proposes to remove the reference to foreseeability because the analy-
sis of whether the use of an item is foreseeable or unforeseeable is
irrelevant under the Jones Act.

Sixth, and finally, CBP ruled that a non-Jones-Act-qualified vessel
could transport damaged or replaced pipe if the transportation was
“incidental” to a pipeline repair operation. Once again, CBP proposes
to remove the reference to this concept because the inquiry into
whether the transportation is incidental to the vessel’s subsequent
activity is irrelevant.

Further, pursuant to 19 U.S.C. § 1625(c)(2), CBP intends by this
notice to revoke or modify any treatment previously accorded by CBP
to substantially identical transactions.
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Lifting Operations

CBP has previously held that the movement by lifting of a topside
by a dynamically-positioned, non-coastwise-qualified vessel to a
coastwise point, subsequent to receiving the topside from a coastwise-
qualified vessel that previously laded the topside at a coastwise point,
constitutes a violation of the Jones Act. Specifically, HQ H225102
(Sept. 21, 2012) and HQ H235242 (Nov. 15, 2012) (reconsidering HQ
H225102) found that a company’s proposal to use a dynamically-
positioned, non-coastwise-qualified vessel to lift and reposition a top-
side to a single point anchor reservoir (“SPAR”) would violate 46
U.S.C. § 55102 when, after receiving the topside, the non-coastwise-
qualified vessel would move a short distance away under its own
power to avoid coming into contact with the SPAR before returning to
its pivot point to complete the topside installation. See also, HQ
H242466 (July 3, 2013) (involving the same proposed topside instal-
lation and incorporating the same analysis but finding no violation
where the vessel pivots on its central axis while lifting merchandise).

In finding a violation of 46 U.S.C. § 55102, CBP relied on several
prior rulings in which it has held that the use of a non-coastwise-
qualified crane vessel to load and unload cargo or construct or dis-
mantle a marine structure is not coastwise trade and does not violate
the coastwise laws, provided that any movement of merchandise is
effected exclusively by the crane and not by any movement of the
vessel, except for necessary movement which is incidental to a lifting
operation while it is taking place. See, e.g., HQ 116111 (Jan. 30, 2004);
HQ 116680 (June 29, 2006) (involving incidental “jostling movements
that may occur due to wave action, the movement of the arm of the
crane, or the like”). In this vein, CBP has held that a pivoting motion
by a non-coastwise-qualified vessel on its central axis does not con-
stitute transportation of merchandise within the meaning of 46
U.S.C. § 55102. See, e.g., HQ 115985 (May 21, 2003) (analyzing the
stationary movement of foreign-flagged vessel on its central axis) and
HQ 111684 (June 26, 1991) (analyzing the 90 degree rotation of a
non-coastwise-qualified barge on its axis). CBP has also held, how-
ever, that rotation on a fulcrum (i.e., a swinging motion in which the
center of the vessel shifts) by a non-coastwise-qualified crane vessel
to create a more “favorable angle” would not be necessary or inciden-
tal to the lifting operation, and would therefore constitute transpor-
tation of merchandise in violation of 46 U.S.C. § 55102. HQ 116191
(Apr. 15, 2004). CBP has further held that the lateral movement of a
non-coastwise-qualified floating crane/barge that is necessary for the
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vessel to lift and place its load would similarly constitute coastwise
trade within the definition of 46 U.S.C. § 55102. HQ 115630 (Mar. 25,
2002).

In applying these rulings to the proposed movement of the topside
by the non-coastwise-qualified lift vessel in HQ H225102 and HQ
H235242, CBP analogized the purposeful movement of the lift vessel
to that of a crane vessel moving on a fulcrum to create a more
“favorable angle” for its operation. It was on this basis that CBP
found that the proposed lateral movement of the vessel would violate
46 U.S.C. § 55102 because such movement would not be incidental.
See HQ 116191 (Apr. 15, 2004). CBP now believes that such an
interpretation is overly restrictive and does not accurately reflect the
concept of coastwise transportation under the Jones Act.

As such, CBP proposes to adopt a revised interpretation for offshore
“lifting operations” to clarify that certain lateral movements do not
constitute transportation under the Jones Act. The term offshore
“lifting operations” includes the lifting by cranes, winches, lifting
beams, or other similar activities or operations, from the time that
the lifting activity begins when unlading from a vessel or removing
offshore facilities or subsea infrastructure until the time that the
lifting activities can be safely terminated in relation to the unlading,
installation, or removal of offshore facilities or subsea infrastructure.
Lifting operations encompass the initial vertical movement of an item
from a lower position to a higher position,® and any additional verti-
cal or lateral movement necessary (including incidental movement
while lifted items are temporarily placed on the deck of the lifting
vessel as necessary for the safety of certain lifted items, as well as
surface and subsea infrastructure, and the vessels and mariners
involved) to safely place into position or remove an item from the
vicinity of an existing structure, facility or installation. Offshore lift-
ing operations are distinct from transportation subject to the Jones
Act in that any lateral movement of the vessel or the item in the
vicinity of the structure or facility where the item is being positioned
or removed is merely subordinate to and a direct consequence of the
lifting operations. Safety and practical concerns, including the physi-
cal demands of the lifting operations, the mitigation of risk to human
life and health, and the avoidance of damage to the surface and
subsea infrastructure in the lift operations area,® allow for necessary

5 See “lift,” in Merriam-Webster.com. Retrieved Oct.1, 2019, from https:/www.merriam-
webster.com/dictionary/lift.

6 See 30 CFR § 250.714. To illustrate the need to address these safety and practical
concerns, a party might point to a dropped objects plan required by the Bureau of Safety
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lateral movement in the lift operations area, which does not consti-
tute transportation. The term “transportation” for purposes of Jones
Act enforcement is the conveyance of merchandise between points in
the United States to which the coastwise laws apply.” Thus, the
movement of component parts or materials to and from the point or
place at which the lifting operations are conducted constitutes trans-
portation and therefore is subject to the Jones Act and must be
conducted by a coastwise-qualified vessel.

Accordingly, CBP proposes to revoke the following rulings to the
extent that they are contrary to the guidance set forth in this notice
and to the extent that the transactions are past and concluded:

HQ H225102 (Sept. 24, 2012) (Attachment V)
HQ H235242 (Nov. 15, 2012) (Attachment W)
HQ H242466 (July 3, 2013) (Attachment X)

CBP does not intend, however, to revoke or modify its previous
rulings upon which these three rulings relied where it was held that
the use of a non-coastwise-qualified crane vessel to load and unload
cargo or construct or dismantle a marine structure is not coastwise
trade and does not violate the coastwise laws, provided that any
movement of merchandise is effected exclusively by the crane and not
by any movement of the vessel, except for necessary movement which
is incidental to a lifting operation while it is taking place. See, e.g.,
HQ 116111 (Jan. 30, 2004); HQ 116680 (June 29, 2006) (involving
incidental “jostling movements that may occur due to wave action,
the movement of the arm of the crane, or the like”).

Based on the foregoing, pursuant to 19 U.S.C. § 1625(c)(1), CBP
proposes to modify or revoke the above-mentioned rulings to clarify
what constitutes vessel equipment pursuant to the Jones Act, 46
U.S.C. § 55102. CBP also proposes to revoke the three rulings related
to offshore lifting operations as described above. Additionally, pursu-
ant to 19 U.S.C. § 1625(c)(2), CBP proposes to revoke any treatment
previously accorded by CBP to substantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.

Dated: October 11, 2019

Kevin K. McALEENAN
Acting Secretary
U.S. Department of Homeland Security

Attachments

and Environmental Enforcement for oil and gas operations in the Outer Continental Shelf
as a benchmark that demonstrates its compliance with federal safety regulations and
industry best practices.

7 See 46 U.S.C. § 55102(b).
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ATTACHMENT A

Oct. 7, 1976
VES-3-06-R:CD:C
101925 NL
M. J. R. SELLERS
VicE PRESIDENT — MARINE CONSTRUCTION
OCEANEERING INTERNATIONAL, INC.
9219 Kary FREEWAY
Housrton, TExas 77024

Dear MR. SELLERS:

In your letter of December 2, 1975, you request advice concerning the
proposed operation of a diving support work barge in United States waters.
You state that the barge will be constructed in a foreign shipyard, towed to
the United States and then used primarily in support of Oceaneering Inter-
national’s diving operations in the construction, maintenance, repair and
inspection of offshore petroleum-related facilities.

While there is no requirement in the laws administered by the Customs
Service to the effect that such vessel need obtain American registry in order
to operate in United States waters, whether or not such registry can be
obtained is a question which should be addressed to the Merchant Vessel
Documentation Division, United States Coast Guard. It is clear, though, that
a foreign-built vessel may not engage in the coastwise trade of the United
States. Generally speaking, coastwise trade involves the transportation of
passengers or merchandise between points in the United States embraced
within the coastwise laws. All points within and the territorial waters sur-
rounding the United States and nearly all the territories and possessions
thereof are embraced within those laws.

Title 46, United States Code, section 883, prohibits (with certain exceptions
not relevant here) the transportation of merchandise between points in the
United States in a foreign-flag vessel, a foreign-built vessel, or a vessel which
at one time has been under foreign flag or ownership. Section 289 of title 46
prohibits the transportation of passengers between points in the United
States on a foreign vessel.

However, not every movement between points in the United States is
deemed to be a transportation within the meaning of the coastwise laws. We
will advise you of the permissibility of the proposed operations in United
States waters by this foreign-built diving support work barge in the order in
which you presented them. It is suggested, though, that the appropriate office
of the Coast Guard be contacted in order to ascertain whether any laws or
regulations administered by that agency, other than those relating to vessel
documentation, would be applicable in this matter.

(1) The Customs Service has held that the sole use of a vessel in laying
pipe is not a use in the coastwise trade of the United States, even when
the pipe is laid between two points in the United States embraced within
the coastwise laws. Further, since the use of a vessel in pipelaying is not
a use in the coastwise trade, a foreign-built vessel may carry the pipe
which it is to lay between such points. It is the fact that the pipe is not
landed but only paid out in the course of the pipelaying operation which
makes such operation permissible.
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However, the transportation of pipe by any vessel other than a pipelaying
vessel to a pipelaying location at a point within United States territorial
waters would be considered coastwise trade and would therefore have to
be accomplished by a vessel meeting the statutory requirements entitling
it to engage in such trade.

(2) Similarly, the Customs Service is of the opinion that for the purpose
of the coastwise laws there is no distinction to be made between repairing
pipe and the laying of new pipe. Therefore, the sole use of the work barge
in repairing pipe is not a use in the coastwise trade, and in view of the
unique characteristics of pipelaying operations which take them out of
the purview of the coastwise laws, the transportation of pipe and repair
materials by the work barge, to be used by the crew of the work barge in
the repair of the pipeline, is also an activity that is not prohibited by the
coastwise laws.

(3) Although the installation of anodes on a subsea pipeline or offshore
drilling platform may have more of a preventative than restorative effect,
such installation is considered to be in the nature of a repair and thus not
a use of the vessel in the coastwise trade. However, since the installation
of a preventative substance is an intrinsically foreseeable operation, the
transportation of anodes to the operational location within United States
waters must be accomplished by a vessel entitled to engage in the coast-
wise trade.

(4) The transportation of pipeline burial tools by the work barge for use
by the crew of the work barge to accomplish the pipelaying operations is
not an activity prohibited by the coastwise laws since such tools are
considered to be part of the legitimate equipment of that vessel.

(5) Since a foreign-built work barge may engage in the laying and
repairing of pipe in territorial waters, in our opinion, the use of the vessel
in the installation of pipeline connectors to offshore drilling platforms and
subsea wellheads is likewise not a use in the coastwise trade. In addition,
the transportation of pipeline connectors to be installed by the crew of the
work barge incidental to the pipelaying operations of the work barge is
not an activity prohibited by the coastwise laws.

(6) The Customs Service is of the opinion that the sole use of a vessel in
effecting underwater repairs to offshore or subsea structures is not con-
sidered a use in coastwise trade. Further, the transportation by the vessel
of such materials and tools as are necessary for the accomplishment of the
mission of the vessel (i.e., materials to be expended during the course of
the underwater inspection and repair operations and tools necessary in
such operations) for use by the crew of the vessel is not, generally speak-
ing, an activity prohibited by the coastwise laws since such transporta-
tion is incidental to the vessel’s operations.

However, while materials and tools, as described above, which are nec-
essary for the accomplishment of the mission of the vessel are not con-
sidered merchandise within the meaning of section 883, any article which
is to be installed and therefore, in effect, landed at an offshore drilling
platform is normally considered merchandise. We are of the opinion that
if the necessity for the repair of, or the installation of repair materials on
to, the underwater portions of the drilling platform is foreseen and re-
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quires a repair material or component of more than de minimis value
(such as a structural member), the transportation to the repair site must
be effected by a vessel entitled to engage in the coastwise trade. Never-
theless, in view of the nature of these underwater operations, a vessel
engaging in the inspection and repair of offshore or subsea structures may
carry with it repair materials of de minimis value or materials necessary
to accomplish unforeseen repairs, provided that such materials are usu-
ally carried aboard the vessel as supplies.

In summary, none of the aforementioned operations of the diving support
work barge in United States waters, as proposed, would be considered a
use in the coastwise trade provided such barge does not take on board
passengers or merchandise at one point within these waters and dis-
charge the passengers or merchandise at another such point. Crewmem-
bers, including technicians and divers, necessary in the vessel’s inspec-
tion, installation, and repair operations, are not considered passengers,
nor are construction personnel who are on the barge in connection with its
business. However, persons transported on the barge between points
embraced within the coastwise laws who are not connected with the
operation, navigation, ownership, or business of the barge are considered
passengers within the meaning of the coastwise laws. Legitimate equip-
ment and stores of the barge for its use are not considered merchandise
within the meaning of section 883. However, articles transported on the
barge between points embraced within the coastwise laws which are not
legitimate stores and equipment of the barge, other than pipe laden on
board to be paid out in the course of operations, pipeline connectors,
pipeline repair materials, and the other repair materials specified above,
are subject to forfeiture under section 883.

It should be emphasized that the transportation of persons or materials
as described above takes on a wholly different character if it results in the
delivery of such persons or materials to a subsea or offshore structure,
such as a drilling platform, for use by such structure. For example, while
the transportation of repair materials by the work barge for use by its
crew in effecting repairs on or from the barge, or in its service capacity
underwater, is not prohibited by the coastwise laws, the delivery of such
materials or persons to an offshore drilling platform to effect repairs
thereon would be a transportation of something other than the legitimate
equipment or crew of the work barge, and as such, would have to be
accomplished by a vessel entitled to engage in the coastwise trade.

(7) 'The use of a vessel in the transportation of “salvaged” materials from
offshore drilling platforms or pipelines in United States waters, other
than pipe being retrieved incidental to a pipeline repair operation, would
be deemed a use in the coastwise trade, and would therefore have to be
accomplished by a vessel entitled to engage in the coastwise trade.

(8) The use of a vessel in the transportation of machinery or production
equipment to an offshore production platform would be deemed a use in
the coastwise trade, and would therefore have to be accomplished by a
vessel entitled to engage in the coastwise trade. However, the sole use of
the diving support work barge in lifting and depositing heavy loads at a
fixed site in the territorial waters of the United States is not considered
coastwise trade and such activity would not be prohibited by the coast-
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wise laws. Further, the mere movement of the work barge incidental to
the lifting and depositing of heavy loads at the site of the lifting would not
be deemed coastwise trade.

(9) Aswas just stated, with regard to the transportation of machinery or
production equipment to an offshore production platform, the movement
of workover rigs from one production platform to another would be con-
sidered to be coastwise transportation, but the mere lifting and depositing
of such rigs by the crane of the work barge, for transportation on a vessel
entitled to engage in the coastwise trade, would not of itself be considered
a use in the coastwise trade.

(10) The use of a vessel in the transportation of a wellhead assembly to
a location on the seabed within United States waters would be deemed a
use in the coastwise trade. At the same time, though, the sole use of a
vessel in the installation of a wellhead assembly at a location within
United States waters, after transportation of such assembly by a vessel
entitled to engage in the coastwise trade, is not considered a use in
coastwise trade, nor is the sole use of a vessel in servicing wellheads. The
transportation of wellhead equipment, valves and valve guards to be
installed on an already existing wellhead assembly in the servicing ca-
pacity of the work barge by the crew of the work barge is not an activity
prohibited by the coastwise laws, provided that such materials are of de
minimis value or necessary to accomplish unforeseen repairs or adjust-
ments and are usually carried aboard the work barge as supplies. On the
other hand, if the necessity for specific wellhead equipment or other
materials of more than de minimis value is foreseen, such transportation
to the diving site must be effected by a vessel entitled to engage in the
coastwise trade.

The laws on entrance and clearance of vessels are applicable to movements
of the diving support work barge to, from and between points in United
States waters, with specific requirements depending on whether the vessel is
under United States or foreign flag. We will be happy to discuss such require-
ments when we are made aware of the intended flag of registry of the work
barge.

You state that the work barge will be supplied by crewboat or helicopter.
Further information about the helicopters, especially their registry, is re-
quired before we can rule on the applicability of the air cabotage law (49
U.S.C. 1508(b)). The navigation laws, on the other hand, are fully applicable
to supply vessels operating within United States territorial waters. Accord-
ingly, a supply vessel which transports supplies, equipment, etc., or crew-
members between points embraced within the coastwise laws of the United
States (including the work barge when located at a point within United
States waters) would be considered as operating in the coastwise trade and
would have to meet the statutory requirements entitling it to engage in such
trade.

Finally, General Headnote 5 of the Tariff Schedules of the United States
provides that:

For the purpose of headnote 1-***(e) vessels which are not “yachts or
pleasure boats” within the purview of subpart D, part 6, Schedule 6, “are
not articles subject to the provisions of these schedules.”
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As the vessel in question is not a yacht or pleasure boat, it would not be
treated as an article subject to the provisions of the Tariff Schedules and
would not, therefore, be subject to duty.

This decision is being circulated to all Customs officers to ensure unifor-
mity in the administration of the customs and navigation laws.

Sincerely yours,

(SIGNED) J. P. TEBEAU

J. P. TEBEAU
Director
Carriers, Drawback and Bonds Division
Cc:  R.C., Houston
New Orleans

MLublinski/mjn:10/6/76
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Attachment B
OCT 7 1976

VES-3-06-R:CD:C
101925 NL

Mr. I. R. Sellers

Vice President — Marine Construction
Oceaneering International, Inc.

9219 Katy Freeway

Houston, Texas 77024

Dear Mr. Sellers:

In your letter of December 2, 1975, you request advice concerning the proposed operation of a
diving support work barge in United States waters. You state that the barge will be constructed
in a foreign shipyard, towed to the United States and then used primarily in support of
Oceaneering International’s diving operations in the construction, maintenance, repair and
inspection of offshore petroleum-related facilities.

While there is no requirement in the laws administered by the Customs Service to the effect that
such vessel need obtain American registry in order to operate in United States waters, whether or
not such registry can be obtained is a question which should be addressed to the Merchant Vessel
Documentation Division, United States Coast Guard. It is clear, though, that a foreign-built
vessel may not engage in the coastwise trade of the United States. Generally speaking, coastwise
trade involves the transportation of passengers or merchandise between points in the United
States embraced within the coastwise laws. All points within and the territorial waters
surrounding the United States and nearly all the territories and possessions thereof are embraced
within those laws.

Title 46, United States Code, section 883, prohibits (with certain exceptions not relevant here)
the transportation of merchandise between points in the United States in a foreign-flag vessel, a
foreign-built vessel. or a vessel which at one time has been under foreign flag or ownership.
Section 289 of title 46 prohibits the transportation of passengers between points in the United
States on a foreign vessel.

However, not every movement between points in the United States is deemed to be a
transportation within the meaning of the coastwise laws. We will advise you of the
permissibility of the proposed operations in United States waters by this foreign-built diving
support work barge in the order in which you presented them. It is suggested, though, that the
appropriate office of the Coast Guard be contacted in order to ascertain whether any laws or
regulations administered by that agency, other than those relating to vessel documentation,
would be applicable in this matter.
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(1) The Customs Service has held that the sole use of a vessel in laying pipe is
not a use in the coastwise trade of the United States, even when the pipe is laid
between two points in the United States embraced within the coastwise laws.
Further, since the use of a vessel in pipelaying is not a use in the coastwise trade,
a foreign-built vessel may carry the pipe which it is to lay between such points. It
is the fact that the pipe is not landed but only paid out in the course of the
pipelaying operation which makes such operation permissible.

However, the transportation of pipe by any vessel other than a pipelaying vessel
to a pipelaying location at a point within United States territorial waters would be
considered coastwise trade and would therefore have to be accomplished by a
vessel meeting the statutory requirements entitling it to engage in such trade.

2) Simiarly—tThe Customs Service is of the opinion that pipe repair

operations conducted by a foreign-flag vessel could violate the Jones Act. but not

if the materials used are “paid out. not unladen.” or if the materials involved

qualify as vessel equipment. Customs lacks sufficient facts to determine whether

the pipe repair operations at issue violate the Jones Act.ferthe purpeseofthe
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4) The transportation of pipeline burial tools by the work barge for use by the
crew of the work barge to accomplish the pipelaying operations is not an activity
prohibited by the coastwise laws since such tools are considered to be part of the
legitimate equipment of that vessel.

(5) s H ~an forat H o) e .: A
pipe-i-territorial- waters—-enr-epinton:Customs lacks sufficient facts to
determine whether the use of the vessel in the installation of pipeline connectors
to offshore drilling platforms and subsea wellheads is likewise-net-a use in the

coastwise trade. Pipe repair operations conducted by a foreign-flag vessel could
violate the Jones Act, but not if the materials used are “paid out. not unladen.” or
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determine whether the sole use of a vessel in effecting underwater repairs to
offshore or subsea structures is net-considered a use in coastwise trade. Whether
items are tools (and as such. vessel equipment used by the vessel’s crew) or
merchandise depends upon the nature of the item and the facts associated with the
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at-anothersueh-potst—Crewmembers, including technicians and
divers, necessary in the vessel’s inspection, installation, and repair operations, are
not considered passengers, nor are construction personnel who are on the barge in
connection with its business. However, persons transported on the barge between
points embraced within the coastwise laws who are not connected with the
operation, navigation, ownership, or business of the barge are considered
passengers within the meaning of the coastwise laws. Legitimate equipment and
stores of the barge for its use are not considered merchandise within the meaning
of section 883. However, articles transported on the barge between points
embraced within the coastwise laws which are not legitimate stores and
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equipment of the barge, other than pipe laden on board to be paid out in the
course of operations, pipeline connectors, pipeline repair materials, and the other
repair materials specified above, are subject to forfeiture under section 883.

It should be emphasized that the transportation of persons or materials as
described above takes on a wholly different character if it results in the delivery of
such persons or materials to a subsea or offshore structure, such as a drilling
platform, for use by such structure. For example, while the transportation of
repair materials by the work barge for use by its crew in effecting repairs on or
from the barge, or in its service capacity underwater, is not prohibited by the
coastwise laws, the delivery of such materials or persons to an offshore drilling
platform to effect repairs thereon would be a transportation of something other
than the legitimate equipment or crew of the work barge, and as such, would have
to be accomplished by a vessel entitled to engage in the coastwise trade.

(7)  The use of a vessel in the transportation of “salvaged” materials from
offshore drilling platforms or pipelines in United States waters, other than pipe
being retrieved incidental to a pipeline repair operation, would be deemed a use in
the coastwise trade, and would therefore have to be accomplished by a vessel
entitled to engage in the coastwise trade.

(8)  The use of a vessel in the transportation of machinery or production
equipment to an offshore production platform would be deemed a use in the
coastwise trade, and would therefore have to be accomplished by a vessel entitled
to engage in the coastwise trade. However, the sole use of the diving support
work barge in lifting and depositing heavy loads at a fixed site in the territorial
waters of the United States is not considered coastwise trade and such activity
would not be prohlblted by the coastw1s€ laws. %ﬁﬂher—ﬂieﬂne}eme\»emeﬂ&e#

(9) As was just stated, with regard to the transportation of machinery or
production equipment to an offshore production platform, the movement of
workover rigs from one production platform to another would be considered to be
coastwise transportation, but the mere lifting and depositing of such rigs by the
crane of the work barge, for transportation on a vessel entitled to engage in the
coastwise trade, would not of itself be considered a use in the coastwise trade.

(10)  Fhe-Customs lack sufficient facts to determine whether the use of a vessel
in the transportation of a wellhead assembly to a location on the seabed within
United States waters would be deemed a use in the coastwise trade. Whether
items are tools (and as such. vessel equipment used by the vessel’s crew) or
merchandise depends upon the nature of the item and the facts associated with the
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The laws on entrance and clearance of vessels are applicable to movements of the diving support
work barge to, from and between points in United States waters, with specific requirements
depending on whether the vessel is under United States or foreign flag. We will be happy to
discuss such requirements when we are made aware of the intended flag of registry of the work
barge.

You state that the work barge will be supplied by crewboat or helicopter. Further information
about the helicopters, especially their registry. is required before we can rule on the applicability
of the air cabotage law (49 U.S.C. 1508(b)). The navigation laws, on the other hand, are fully
applicable to supply vessels operating within United States territorial waters. Accordingly, a
supply vessel which transports supplies, equipment, etc., or crewmembers between points
embraced within the coastwise laws of the United States (including the work barge when located
at a point within United States waters) would be considered as operating in the coastwise trade
and would have to meet the statutory requirements entitling it to engage in such trade.

Finally, General Headnote 5 of the Tariff Schedules of the United States provides that:
For the purpose of headnote 1-***(e) vessels which are not “yachts
or pleasure boats” within the purview of subpart D, part 6,
Schedule 6. ““are not articles subject to the provisions of these

schedules.”

As the vessel in question is not a yacht or pleasure boat, it would not be treated as an article
subject to the provisions of the Tariff Schedules and would not, therefore, be subject to duty.

This decision is being circulated to all Customs officers to ensure uniformity in the
administration of the customs and navigation laws.

Sincerely yours,
(SIGNED) I. P. TEBEAU
J. P. Tebeau

Director
Carriers, Drawback and Bonds Division
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Cc:  R.C., Houston
New Orleans

MLublinski/mjn:10/6/76
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ATTACHMENT C

Aug. 13, 1986
VES-3-15-CO:R:CD:C
108442 PH
TraomAs L. MiLLs, Esq.
Dvyer, EvLis, Josera & MiLLs
WarercareE — 1000
600 New HampsHIrRE AveENUuE, NW
WasHzincron, D.C. 20037

Drar Mr. Miris:

With your letter of June 24, 1986, you enclosed a ruling request from
Michael K. Bell, Esq., of Clann, Bell, & Murphy in Houston, Texas, on the
applicability of the coastwise laws to foreign-flag self-elevating work plat-
forms denominated as “liftboats.” The liftboats, which carry at least one crane
derrick, move to and from offshore oil structures under their own power. On
location the liftboats change from seagoing vessels into stationary bottom-
bearing, elevated work platforms by lowering their legs to the seabed and
jacking themselves up on their legs to the desired heights.

Mr. Bell states that, typically, the liftboat company contracts with an oil
company or oilfield servicing company which provides the maintenance crew
to perform the work at the rigs or platforms. The liftboats will carry the tools
and supplies of the maintenance crew, as well as the maintenance crew,
between and to such offshore worksites. The maintenance crew may include
scientific and/or technical personnel necessary to perform the mission of the
liftboats. On occasion, the maintenance crew may be transported to or from
the worksite by helicopter or non-affiliated crew boat. Mr. Bell states that
although the liftboats may be large enough to transport drilling mud, treat-
ing fluids, lumber, drill pipe, casing, tubing and other items to and from
offshore worksites, the liftboats are not intended to be used to transport such
items unless they are to be utilized in connection with the operation or
business of the liftboats.

Title 46, United States Code, section 883 (46 U.S.C. 883, often called the
Jones Act), prohibits the transportation of merchandise between points in the
United States embraced within the coastwise laws in any vessel other than a
vessel built in and documented under the laws of the United States and
owned by persons who are citizens of the United States. Section 289 of title
46, as interpreted by the Customs Service, prohibits the transportation of
passengers between points in the United States embraced within the coast-
wise laws, either directly or by way of a foreign port, in a non-coastwise-
qualified vessel (see above).

A point in United States territorial waters is considered a point embraced
within the coastwise laws of the United States, for purposes of these provi-
sions. The territorial waters of the United States consist of the territorial sea,
defined as the belt, 3 nautical miles wide, adjacent to the coast of the United
States and seaward of the territorial sea baseline.

Section 4(a)(1) of the Outer Continental Shelf Lands Act of 1953, as
amended (43 U.S.C. 1333(a)(1)) (OCSLA), provides, in pertinent part, that
the laws of the United States are extended to “...the subsoil and seabed of the
outer Continental Shelf and to all artificial islands, and all installations and
other devices permanently or temporarily attached to the seabed, which may
be erected thereon for the purpose of exploring for, developing, or producing
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resources therefrom ... to the same extent as if the outer Continental Shelf
were an area of exclusive Federal jurisdiction located within a State.”

Under the foregoing provision, we have ruled that the coastwise laws are
extended to mobile rigs during the period they are secured to or submerged
onto the seabed of the outer Continental Shelf (OCS) (Treasury Decision
54281(1)). Subsequent rulings have applied the same principles to drilling
platforms, artificial islands, warehouse vessels anchored over the OCS when
used to supply drilling rigs on the OCS, and other installations and devices
attached to the OCS for any of the requisite purposes.

In our interpretation of the coastwise laws, we have ruled that crewmem-
bers, divers, the maintenance crew, and other personnel carried on a vessel
the function of which is to engage in oceanographic research, service or repair
of drilling rigs on the OCS, or similar operations are not passengers, for
purposes of 46 U.S.C. 289. We have ruled that the supplies and equipment
necessary to support the vessel in these activities are not merchandise, for
purposes of 46 U.S.C. 883. Thus the coastwise laws would not prohibit the
transportation by the non-coastwise-qualified liftboat of such persons and
supplies and equipment from a point in the United States to a point on the
OCS where the liftboat would engage in the described activities. The liftboat
would be prohibited from transporting such persons or supplies and equip-
ment from a coastwise point to a drilling rig or other device or installation
attached to the OCS for the requisite purpose if the described activities were
to be performed from or on the drilling rig or other device or installation
instead of from or on the liftboat.

We have ruled that the use of a vessel in oceanographic research, including
marine coring, the laying and repair of underwater cable or pipe, oil well
stimulation, including the pumping of cement and other agents into an oil
well or oil field on the OCS, and movement of articles by crane on a vessel
when such movement is accomplished only by operation of the crane and not
movement of the vessel, are not coastwise trade.

The applicability of the coastwise laws to specific uses of the liftboat listed
by Mr. Bell in his summary is considered below:

1. Well maintenance projects.

a. Use of the liftboat, equipped with electrical wire, a wireline unit,
wireline tools, and other equipment necessary to conduct down
hole wireline services would not violate the coastwise laws,
assuming these services were performed from the liftboat and the
liftboat did not merely transport the necessary personnel and
equipment to an OCS drilling rig or other device or installation
from which the services were performed.

b. Use of the liftboat to transport well workover units from a port in
the United States to a platform attached to the OCS where well
maintenance would be performed by or with the use of the
workover unit would violate the coastwise laws because the
function of the liftboat in this operation is merely to transport the
workover unit between coastwise points.

c. Use of the liftboat outfitted with disposable burners, transfer
pumps, heat exchangers, separators, a laboratory and other
equipment essential for production test analysis of OCS oil wells
would not violate the coastwise laws if the operation involved the
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liftboat jacking up next to a platform with the equipment
remaining on board and performing tests by connecting the
equipment to the oil wells.

d. Use of the liftboat, with lightweight rotary rigs installed on board,
to obtain core samples on the OCS would not violate the coastwise
laws.

. Construction /repair work. Use of the liftboat to inspect and/or repair

an oil well on the OCS would not violate the coastwise laws but trans-
portation of repair materials, structural materials, clamps, sandblast-
ing equipment and the persons necessary to perform these operations
by the liftboat to an oil well on the OCS on or from which the construc-
tion or repair work was performed would violate the coastwise laws. If
the construction or repair work was performed from or on the liftboat,
the coastwise laws would not be violated.

. Diving operations. Use of the liftboat to support diving operations at a

work site on the OCS, when the liftboat transported the divers and
their equipment to the worksite and the diving operations were per-
formed from the liftboat, would not violate the coastwise laws.

. Salvage. Use of the foreign-flag liftboat in salvage operations on the

OCS, when the article being salvaged and/or the liftboat are considered
to be subject to the laws of the United States by virtue of 43 U.S.C.
1333(a)(1), would violate 46 U.S.C. 316(d), unless the liftboat is autho-
rized to engage in the salvage operations under 46 U.S.C. 316(d) and 19
C.F.R. 4.97.

. Pipe-laying. Use of the liftboat in a joint operation with a pipelaying

crane barge to provide an additional work area and a stable platform
for underwater pipe-laying would not violate the coastwise laws. Use of
the liftboat to transport pipeline burial tools to a job site where they
would be used for burying the pipeline and to return them to the point
from which they were transported also would not violate the coastwise
laws, assuming that the pipeline burial tools were used from the lift-
boat and the liftboat did not merely transport them to a point on the
OCS subject to the coastwise laws by virtue of 43 U.S.C. 1333(a)(1). Mr.
Bell should be aware that if the pipeline burial operation is considered
dredging, it could be prohibited by 46 U.S.C. 292 when performed by
the liftboat if the latter is foreign-built (see ruling VES-10-02/VES-
10-03 R:CD:C 103692 MKT, December 28, 1978, and Customs Service
Decision (C.S.D.) 85-11, copies enclosed). Use of the liftboat to trans-
port pipeline connectors and tools from a port in the United States to
an OCS job site and to connect a pipeline to a drilling platform or
subsea wellhead would not violate the coastwise laws if the work was
done from the liftboat but would violate the coastwise law if the liftboat
merely transported the connectors and tools to the drilling platform or
subsea wellhead and the connection operation was not performed on or
from the liftboat. The same is true of the use of the liftboat to transport
pipe and repair materials from a port in the United States to a con-
struction site for use to repair a pipeline.

. Pipe-handling. Use of the liftboat to handle pipe (e.g., pull and snub it)

while jacked up adjacent to an offshore platform would not violate the
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coastwise laws, assuming this operation involved no transportation of
merchandise (other than movement of the pipe by the pipe-handling
unit while the liftboat remains stationary) or passengers.

7. Drilling mud and treating fluids. Use of the liftboat to transport
drilling mud or treating fluids from a point in the United States to a
drilling platform where they are used by liftboat to treat the well would
not violate the coastwise laws even though the mud and treating fluids
would remain with the well, assuming that the liftboat transported
only mud and treating fluids which it would use to treat the well (i.e.,
the liftboat could not transport mud or treating fluids for use by
another vessel or device or installation in treating the well).

Sincerely,
Karuryn C. PETERSON

Chief

Carrier Rulings Branch

Enclosures
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Attachment D

DEPARTMENT OF :
THE TREASURY ’».'.{‘f
U.S. CUSTOMS SERVICE

WASHINGTON, D.C. 20229

13 AUG 1986

REFER TO
VES-3-15-CO:R:CD:C
108442 PH

Thomas L. Mills, Esq.

Dyer, Ellis, Joseph & Mills
Watergate — 1000

600 New Hampshire Avenue, NW
Washington, D.C. 20037

Dear Mr. Mills:

With your letter of June 24, 1986, you enclosed a ruling request from Michael K. Bell,
Esq., of Clann, Bell. & Murphy in Houston, Texas, on the applicability of the coastwise laws to
foreign-flag self-elevating work platforms denominated as “liftboats.” The liftboats, which carry
at least one crane derrick, move to and from offshore oil structures under their own power. On
location the liftboats change from seagoing vessels into stationary bottom-bearing, elevated work
platforms by lowering their legs to the seabed and jacking themselves up on their legs to the
desired heights.

Mr. Bell states that, typically, the liftboat company contracts with an oil company or
oilfield servicing company which provides the maintenance crew to perform the work at the rigs
or platforms. The liftboats will carry the tools and supplies of the maintenance crew, as well as
the maintenance crew, between and to such offshore worksites. The maintenance crew may
include scientific and/or technical personnel necessary to perform the mission of the liftboats.
On occasion, the maintenance crew may be transported to or from the worksite by helicopter or
non-affiliated crew boat. Mr. Bell states that although the liftboats may be large enough to
transport drilling mud, treating fluids, lumber, drill pipe, casing, tubing and other items to and
from offshore worksites, the liftboats are not intended to be used to transport such items unless
they are to be utilized in connection with the operation or business of the liftboats.

Title 46, United States Code, section 883 (46 U.S.C. 883, often called the Jones Act),
prohibits the transportation of merchandise between points in the United States embraced within
the coastwise laws in any vessel other than a vessel built in and documented under the laws of
the United States and owned by persons who are citizens of the United States. Section 289 of
title 46, as interpreted by the Customs Service, prohibits the transportation of passengers
between points in the United States embraced within the coastwise laws, either directly or by
way of a foreign port, in a non-coastwise-qualified vessel (see above).
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A point in United States territorial waters is considered a point embraced within the
coastwise laws of the United States, for purposes of these provisions. The territorial waters of
the United States consist of the territorial sea, defined as the belt, 3 nautical miles wide, adjacent
to the coast of the United States and seaward of the territorial sea baseline.

Section 4(a)(1) of the Outer Continental Shelf Lands Act of 1953, as amended (43 U.S.C.
1333(a)(1)) (OCSLA), provides, in pertinent part, that the laws of the United States are extended
to *...the subsoil and seabed of the outer Continental Shelf and to all artificial islands, and all
installations and other devices permanently or temporarily attached to the seabed, which may be
erected thereon for the purpose of exploring for, developing, or producing resources therefrom

.. to the same extent as if the outer Continental Shelf were an area of exclusive Federal
jurisdiction located within a State.”

Under the foregoing provision, we have ruled that the coastwise laws are extended to
mobile rigs during the period they are secured to or submerged onto the seabed of the outer
Continental Shelf (OCS) (Treasury Decision 54281(1)). Subsequent rulings have applied the
same principles to drilling platforms, artificial islands, warehouse vessels anchored over the OCS
when used to supply drilling rigs on the OCS, and other installations and devices attached to the
OCS for any of the requisite purposes.

In our interpretation of the coastwise laws, we have ruled that crewmembers, divers, the
maintenance crew, and other personnel carried on a vessel the function of which is to engage in
oceanographic research, service or repair of drilling rigs on the OCS, or similar operations are

not passengers, for purposes 0f46 U.S.C. 289 We—ha»e—eﬂeé—ﬂ&a{—&\e—&uﬁﬁkes—aﬂd—equﬁ}meﬂ%

883—Thus the coastwise laws would not prohibit the transportatlon by the non-coastwise-

qualified liftboat of such persons and-supphies-and quipment from a point in the United States to
a point on the OCS where the liftboat would engage in the descnbcd actlvmes FHietboat
i I/-Il-l Lalisod £ % r_Aa l ]l 4 T + £ yeeer
1 deills t 1 4 tactallat: 4 had-t £ ()CC ; 4]
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installation-ins o heif .

Pursuant to 19 U.S.C. § 1401(c). CBP has held that “merchandise™ for the purposes of the
Jones Act “means goods. wares. and chattels of every description. and includes merchandise the
importation of which is prohibited. and monetary instruments....” However. merchandise does
not include the equipment of a vessel (i.e.. “vessel equipment™). Such articles have been defined
to include those which are “necessary and appropriate for the navigation. operation or
maintenance of the vessel and for the comfort and safety of the persons on board.” Treasury
Decision (“T.D.”) 49815(4). March 13. 1939. Decisions as to whether a given article constitutes

“vessel equipment” are determined on a case-by-case basis.

We have ruled that the use of a vessel in oceanographic research, including marine
coring, the laying and repair of underwater cable or pipe, oil well stimulation, including the
pumping of cement and other agents into an oil well or oil field on the OCS —and-mevementef
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d-not +ofthe-vessel-arels not coastwise trade.

The applicability of the coastwise laws to specific uses of the liftboat listed by Mr. Bell in

his summary is considered below:

1.

2.

3.

Well maintenance projects.

a. CBP lacks sufficient facts to determine whethe-r Buse of the liftboat, equipped with
electrical wire, a wireline unit, wireline tools, and other equipment necessary to
conduct down hole wireline services would aet-violate the coastwise laws-asstring

B e L e i T S e N (1] constitutes
vessel equipment versus merchandise would be determined on a case-by-case basis.

b. Use of the liftboat to transport well workover units from a port in the United States to
a platform attached to the OCS where well maintenance would be performed by or
with the use of the workover unit would violate the coastwise laws because the
function of the liftboat in this operation is merely to transport the workover unit
between coastwise points.

¢. Use of the liftboat outfitted with disposable burners, transfer pumps. heat exchangers.
separators, a laboratory and other equipment essential for production test analysis of
OCS oil wells would not violate the coastwise laws if the operation involved the
liftboat jacking up next to a platform with the equipment remaining on board and
performing tests by connecting the equipment to the oil wells.

d. Use of the liftboat, with lightweight rotary rigs installed on board, to obtain core
samples on the OCS would not violate the coastwise laws.

Construction/repair work. Use of the liftboat to inspect and/or repair an oil well on the
OCS would not violate the coastwise laws. However. CBP lacks sufficient facts to
determine whether the -buttransportation of repair materials, structural materials, clamps,
and sandblasting equipment and-the-persen to perform these operations by the
liftboat to an oil well on the OCS eﬁ—ei—&em—whteh—fhe—eeﬂsma&m—eﬁep&rr—weﬁc—w&s
performed-would violate the coastwise laws. H-the-eenstruetion-orrepair-work-was
perireddrnn-or o the Hitbont the comstre-Ja Hebrotbeviokted:_A Jones
Act-qualified vessel must transport repair materials if those materials do not constitute
vessel equipment. What constitutes vessel equipment versus merchandise would be
determined on a case-by-case basis.

Diving operations. Use of the liftboat to support diving operations at a work site on the
OCS, when the liftboat transported the divers and their equipment to the worksite and-the
diving-operations-were-performed-frem-the liftbeat—would not violate the coastwise laws.
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. Salvage. Use of the foreign-flag liftboat in salvage operations on the OCS, when the

article being salvaged and/or the liftboat are considered to be subject to the laws of the
United States by virtue of 43 U.S.C. 1333(a)(1), would violate 46 U.S.C. 316(d), unless
the liftboat is authorized to engage in the salvage operations under 46 U.S.C. 316(d) and
19 C.FR. 4.97.

. Pipe-laying. Use of the liftboat in a joint operation with a pipelaying crane barge to

provide an additional work area and a stable platform for underwater pipe-laying would
not violate the coastwise laws. Use of the liftboat to transport pipeline burial tools to a
job site where they would be used for burying the pipeline and to return them to the point
from which they were transported also would not violate the coastwise laws, assuming
that the pipeline burial tools were used frer-by the liftboat. and the liftboat did not
merely transport them to a point on the OCS subject to the coastwise laws by virtue of 43
U.S.C. 1333(a)(1). Mr. Bell should be aware that if the pipeline burial operation is
considered dredging, it could be prohibited by 46 U.S.C. 292 when performed by the
liftboat if the latter is foreign-built (see ruling VES-10-02/VES-10-03 R:CD:C 103692
MKT, December 28, 1978, and Customs Service Decision (C.S.D.) 85-11, copies
enclosed). CBP lacks sufficient facts to determine whether the Huse of the liftboat to
transport pipeline connectors and tools from a port in the United States to an OCS job site
and to connect a plpelme toa drllhng platform or subsea wellhead wnuld H-BI-V]OIHIE the

coastmse laws-

1 HE d r‘ 1} H ' 03 4 1 £ At Lifihaat

The same is true efregarding the use of the liftboat to transport pipe and repair materials
from a port in the United States to a construction site for use to repair a pipeline._A Jones
Act-qualified »esae] mustcannot trans ort repair mdlermls if those matenala d&ﬂﬁt

constitutes vessel equipment versus merchandise would be determined on a case-by-case
basis.

. Pipe-handling. Use of the liftboat to handle pipe (e.g., pull and snub it) while jacked up

adjacent to an offshore platform would not violate the coastwise laws, assuming this
operation involved no transportation of merchandise (other than movement of the pipe by
the pipe-handling unit while the liftboat remains stationary) or passengers.

. Drilling mud and treating fluids. CBP lacks sufficient facts to determine whether the

Huse of the liftboat to transport drilling mud or treating fluids from a point in the United
States to a drilling platform where they are used by liftboat to treat the well would net
violate the coastw1se 1awse¥eﬂ—eheagh4he—ﬁ%&kaﬂd+ree&ﬁ0—ﬂ+udﬁ%&a§d—mmam—uﬂh+he

i that-the-lifiboait crad dand- fuids-whieh-it 4
H-assuming-that-the Hifiboat-transperted-only-mud-and-treatinefuids-which-it He
to-treat-the-weH-Gre—the Jiftboat ld-net d-or-treatine—uids-& b

t = Htboat i e Y

._What constitutes vessel
eqummem Versus melchand]se would be determmed ona case-hv -case basis.
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Sincerely,

Kathryn C. Peterson
Chief
Carrier Rulings Branch

Enclosures
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ATTACHMENT E

HQ 113841
Feb. 28, 1997
VES-3:RR:IT:EC 113841 LLB
CATEGORY: Carriers
Mr. Georce H. RoBINSON, JR.
822 HARDING STREET
P.O. Box 52800
LaravertE, Louisiana 70505-2008

RE: Coastwise trade; Cable and pipe laying operations; Outer Continental
Shelf; Subsea production site; 46 U.S.C. App. 883; 43 U.S.C.1333(a)

Dear MRr. RoBiNson:

Reference is made to your letter of February 17, 1997, in which you request
that Customs rule upon the proposed use of a non-coastwise-qualified vessel
in the transportation of so-called hydraulic and electrical “umbilicals”, the
transportation of a Remotely Operated Vehicle (ROY), and the towing of
pipeline sections. Our determination is contained in the ruling below.

FACTS:

The company known as BP Exploration & Oil, Inc., intends to initiate a gas
and oil exploration project on the outer Continental Shelf of the United States
adjacent to the coast of Louisiana. The Company sought and received a
Customs Ruling on various aspects of the project (Ruling Letter 113726), and
now proposes additional operations for which a ruling is sought.

The specific operation for which the previous ruling was sought involved
the proposed installation by a non-qualified vessel of two “umbilicals” which
would be laid on the seabed between a production manifold and a fixed
production platform on the outer-Continental shelf One of the umbilicals
would be for hydraulic purposes and the other would be for electrical uses.
The umbilicals were described as being flexible cables. The manifold and the
platform would be located some fourteen miles apart. In addition to the
umbilicals being placed on the seabed, it was stated that their terminal ends
would be affixed to the manifold at one point, and to the platform at the other.
In addition to the regular vessel crew, it was proposed that several American
technicians ride aboard the installing vessel in order to assist in the attach-
ment process. The role of the technicians, as described in the ruling request
and elaborated upon in a telephone conversation of November 6, 1996, would
be to monitor the installation process along the fourteen-mile course of
umbilical laying by use of specialized equipment (the ROV), as well as to
briefly board the semi-submersible vessel for the purpose of further monitor-
ing the attachment process. The technicians would re-board the installing
vessel following the manifold attachment process.

In the matter currently under consideration, three questions are posed for
our consideration:

1.  Whether the foreign-flag installing vessel may call at a United States
port with foreign-laden umbilicals and spare umbilicals aboard for
the purpose of loading the ROY aboard for transportation to the
installation site.
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2. Whether that same vessel may return to port at the conclusion of the
operation for the purpose of off-loading the ROY and any unused
umbilicals.

3.  Whether a foreign-flag towing vessel may be utilized to tow seven-
mile long pipeline segments from a United States port to the off-shore
production platform on the outer Continental Shelf

ISSUE:

Whether the services of non-coastwise-qualified vessels may be utilized to
load, transport and unload the Remotely Operated Vehicle to be used in the
described operation; to transport and unload unused umbilicals; and to tow
pipeline segments between coastwise points .

LAW AND ANALYSIS:

Generally, the coastwise laws prohibit the transportation of passengers or
merchandise between points in the United States embraced within the coast-
wise laws in any vessel other than a vessel built in, documented under the
laws of, and owned by citizens of the United States.

The coastwise laws generally apply to points in the territorial sea, which is
defined as the belt, three nautical miles wide, seaward of the territorial sea
baseline, and to points located in internal waters, landward of the territorial
sea baseline.

Title 46, United States Code Appendix, section 883, the coastwise merchan-
dise statute often called the “Jones Act”, provides inpart that no merchandise
shall be transported between points in the United States embraced within
the coastwise laws, either directly or via a foreign port, .or for any part of the
transportation, in any vessel other than a vessel built in, documented under
the laws of, and owned by citizens of the United States.

Not included within the general meaning of merchandise is the equipment
of a vessel which will be used by that vessel. Such materials have been
defined as articles, “...necessary and appropriate for the navigation, opera-
tion or maintenance of the vessel and for the comfort and safety of the
persons on board.I’ (Treasury Decision 49815(4), March 13, 1939). Customs
has specifically ruled that,. “Vessel equipment placed aboard a vessel at one
United States port may be removed from the vessel at another United States
port at a later date without violation of the coastwise laws.” (Customs Ruling
Letter 102945, November 8, 1978). Decisions as to whether a given article
comes within the definition of “vessel equipment” are made on a case by case
basis.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(43 U.S.C. 1333(a); “OCSLA”), provides in part that the laws of the United
States are extended to: “the subsoil and seabed of the outer Continental Shelf
and to all artificial islands, and all installations and other devices perma-
nently or temporarily attached to the seabed, which may be erected thereon
for the purpose of exploring for, developing, or producing resources there-
from...to the same extent as if the outer Continental Shelf were an area of
exclusive Federal jurisdiction within a state.”

Under the foregoing provision, we have ruled that the coastwise laws and
other Customs and navigation laws are extended to mobile oil drilling rigs
during the period they are secured to or submerged onto the seabed of the
outer Continental Shelf (“OCS”). We have applied that principle to drilling
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platforms, artificial islands, and similar structures, as well as to devices
attached to the seabed of the outer Continental Shelf for the purpose of
resource exploration operations.

The Customs Service has previously ruled ( Ruling 112866 dated August 31,
1993) that the laying of cable is not considered coastwise trade. When cable
is laid, it is paid out in a continual operation while the vessel proceeds.
Customs distinguishes between such an operation and the act of unlading
merchandise since there is no single identifiable coastwise point involved in
the laying of cable.

With respect to the operation presently under consideration, we find that
both the umbilicals (including spares), and the ROY are considered to be
equipment of the foreign-flag umbilical laying vessel which are essential to
completion of the mission of the vessel. With respect to the umbilicals, even
if they were regarded as merchandise the facts indicate that they will be
placed aboard the vessel in a foreign port. This being the case, there would be
no transportation between coastwise points. In light of our determination
that the named articles are considered equipment, the transportation pro-
posed in the first two enumerated questions, above, may be accomplished
with the use of a non-coastwise-qualified vessel.

With respect to the third question presented for our consideration, we find
the proposed operation to be in the nature of a coastwise transportation of
merchandise rather than a laying of pipeline which, as discussed above,
would not be a transportation within the meaning of the merchandise statute
(section 883). Unlike pipelaying which is accomplished in a continuous op-
eration with no specifically identifiable point of unlading, the proposal under
consideration involves the transportation of pipeline segments from a shore
point in the United States to an operating site on the OCS which is consid-
ered to be a second coastwise point. The transaction will thus involve a lading
at one coastwise point and an unlading at a second such point in violation of
the statute.

HOLDING:

Following a thorough consideration of the facts and analysis of the law and
applicable precedents, we have determined that the matters posed in enu-
merated questions I and 2, as stated in the Facts portion of this ruling, may
be accomplished with the use of a foreign-flag vessel. The transportation
posed in enumerated question 3, however, may be lawfully accomplished only
with the services of a coastwise-qualified vessel.

Sincerely,

JERRY LADERBERG
Acting Chief
Entry and Carrier Rulings Branch
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Attachment F

DEPARTMENT OF THE TREASURY
U.S. CUSTOMS SERVICE

HQ 113841
FEB 28 1997

VES-3:RR:IT:EC 113841 LLB
CATEGORY: Carriers

Mr. George H. Robinson, Ir.
822 Harding Street

P.O. Box 52800

Lafayette, Louisiana 70505-2008

RE:  Coastwise trade: Cable and pipe laying operations: Outer Continental Shelf:
Subsea production site; 46 U.S.C. App. 883; 43 U.S.C.1333(a)

Dear Mr. Robinson:

Reference is made to your letter of February 17, 1997, in which you request that Customs
rule upon the proposed use of a non-coastwise-qualified vessel in the transportation of so-called
hydraulic and electrical “umbilicals™, the transportation of a Remotely Operated Vehicle (ROV),
and the towing of pipeline sections. Our determination is contained in the ruling below.

FACTS:

The company known as BP Exploration & Oil, Inc., intends to initiate a gas and oil
exploration project on the outer Continental Shelf of the United States adjacent to the coast of
Louisiana. The Company sought and received a Customs Ruling on various aspects of the
project (Ruling Letter 113726). and now proposes additional operations for which a ruling is
sought.

The specific operation for which the previous ruling was sought involved the proposed
installation by a non-qualified vessel of two “umbilicals™ which would be laid on the seabed
between a production manifold and a fixed production platform on the outer-Continental shelf
One of the umbilicals would be for hydraulic purposes and the other would be for electrical uses.

The umbilicals were described as being flexible cables. The manifold and the platform would be
located some fourteen miles apart. In addition to the umbilicals being placed on the seabed. it was
stated that their terminal ends would be affixed to the manifold at one point, and to the platform at the
other. In addition to the regular vessel crew, it was proposed that several American technicians ride
aboard the installing vessel in order to assist in the attachment process. The role of the technicians, as
described in the ruling request and elaborated upon in a telephone conversation of November 6, 1996,
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would be to monitor the installation process along the fourteen-mile course of umbilical laying by use
of specialized equipment (the ROV), as well as to briefly board the semi-submersible vessel for
the purpose of further monitoring the attachment process. The technicians would re-board the
installing vessel following the manifold attachment process.

In the matter currently under consideration, three questions are posed for our
consideration:

I.Whether the foreign-flag installing vessel may call at a United States port with foreign-
laden umbilicals and spare umbilicals aboard for the purpose of loading the ROY aboard for
transportation to the installation site.

2. Whether that same vessel may return to port at the conclusion of the operation for the
purpose of off-loading the ROV and any unused umbilicals.

3. Whether a foreign-flag towing vessel may be utilized to tow seven-mile long pipeline
segments from a United States port to the off-shore production platform on the outer
Continental Shelf.

ISSUE:

Whether the services of non-coastwise-qualified vessels may be utilized to load. transport
and unload the Remotely Operated Vehicle to be used in the described operation; to transport and
unload unused umbilicals; and to tow pipeline segments between coastwise points.

LAW AND ANALYSIS:

Generally, the coastwise laws prohibit the transportation of passengers or
merchandise between points in the United States embraced within the coastwise laws in any
vessel other than a vessel built in, documented under the laws of, and owned by citizens of the
United States.

The coastwise laws generally apply to points in the territorial sea, which is defined as
the belt. three nautical miles wide, seaward of the territorial sea baseline, and to points
located in internal waters, landward of the territorial sea baseline.

Title 46, United States Code Appendix. section 883, the coastwise merchandise
statute often called the “Jones Act”, provides in part that no merchandise shall be
transported between points in the United States embraced within the coastwise laws,
either directly or via a foreign port. or for any part of the transportation, in any vessel other
than a vessel built in. documented under the laws of, and owned by citizens of the United
States.

Not included within the general meaning of merchandise is the equipment of a vessel
which will be used by that vessel. Such materials have been defined as articles, =. . .
necessary and appropriate for the navigation. operation or maintenance of the vessel and for
the comfort and safety of the persons on board. (Treasury Decision 49815(4), March 13, 1939).
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Customs has specifically ruled that, “Vessel equipment placed aboard a vessel at one United States
port may be removed from the vessel at another United States port at a later date without violation
of the coastwise laws.” (Customs Ruling Letter 102945, November 8. 1978). Decisions as to
whether a given article comes within the definition of “vessel equipment™ are made on a case by
case basis.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended (43 U.S.C.
1333(a); “OCSLA™), provides in part that the laws of the United States are extended to: “the
subsoil and seabed of the outer Continental Shelfand to all artificial islands, and all installations
and other devices permanently or temporarily attached to the seabed, which may be erected
thereon for the purpose of exploring for, developing, or producing resources therefrom . . . to
the same extent as ifthe outer Continental Shelf were an area of exclusive Federal jurisdiction
within a state.”

Under the foregoing provision, we have ruled that the coastwise laws and other Customs
and navigation laws are extended to mobile oil drilling rigs during the period they are secured to
or submerged onto the seabed of the outer Continental Shelf (“OCS™). We have applied that
principle to drilling platforms, artificial islands, and similar structures, as well as to devices
attached to the seabed of the outer Continental Shelf for the purpose of resource exploration
operations.

The Customs Service has previously ruled (Ruling 112866 dated August 31, 1993) that
the laying of cable is not considered coastwise trade. When cable is laid, it is paid out in a
continual operation while the vessel proceeds. Customs distinguishes between such an operation
and the act of unlading merchandise since there is no single identifiable coastwise point involved
in the laying of cable.

With respect to the operation presently under consideration, we find that both the
umbilicals (including spares) and the ROV are ConSIdered to be eqmpmem ofthe foreign-flag
umbilical laying vessel sset. With
respect to the umbilicals, even 1fthey were regarded as merchandlse the facts indicate that they
will be placed aboard the vessel in a foreign port. This being the case, there would be no
transportation between coastwise points. The ROV constitutes vessel equipment because it is
integral to the function of the umbilical laying vessel. Furthermore, the fact that the ROV is returned
to and departs with the vessel is weighs in favor of it being considered vessel equipment. _In light of
our determination that the named articles are considered equipment, the transportation proposed
in the first two enumerated questions, above, may be accomplished with the use of a non-
coastwise-qualified vessel.

With respect to the third question presented for our consideration, we find the proposed
operation to be in the nature of a coastwise transportation of merchandise rather than a laying of
pipeline which, as discussed above. would not be a transportation within the meaning of the
merchandise statute (section 883). Unlike pipelaying which is accomplished in a continuous
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operation with no specifically identifiable point of unlading, the proposal under consideration
involves the transportation of pipeline segments from a shore point in the United States to an
operating site on the OCS which is considered to be a second coastwise point. The transaction
will thus involve a lading at one coastwise point and an unlading at a second such point in
violation of the statute.

HOLDING:

Following a thorough consideration of the facts and analysis of the law and applicable
precedents, we have determined that the matters posed in enumerated questions 1 and 2, as
stated in the Facts portion of this ruling, may be accomplished with the use of a foreign-flag
vessel. The transportation posed in enumerated question 3, however, may be lawfully
accomplished only with the services of a coastwise-qualified vessel.

Sincerely,

Jerry Laderberg
Acting Chief
Entry and Carrier Rulings Branch
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ATTACHMENT G

HQ 114435
Aug. 6, 1998
VES..J-RR:IT:EC 114435 LLB
CATEGORY: Carriers
Mg. J. KeLry Duncan
JONES, WALKER, WAECHTER, POITEVENT, CARRERE, AND DENEGRE
201 St. CHARLES AVENUE
NEw OrLEANS, Louisiana 70170-5100

RE: Coastwise trade; Pipe laying operations Outer Continental ‘s helf; Sub-
sea production sites; - 46 U.S:C. App. 289; 46 U.S.C. App. 883; 43 U.S.C.
1333(a)

Drar Mr. Duncan:

Reference is made to your letter of July 30, 1998, in which you request that
Customs rule upon certain operations proposed by your client in interna-
tional waters overlying the Outer Continental Shelf of the United States. You
have requested that we expedite our consideration of your request, and that
we accord confidential treatment to this matter.

FACTS:

The overall operation presented for consideration and ruling is extensive
and complicated, but reduced to its essence it involves the transportation of
certain technical personnel, subsea umbilicals and flowlines, some containing
electrical and hydraulic control lines, and equipment for subsea installation
work, from both foreign and domestic ports to work areas in waters in the
Gulf of Mexico.

The issues for our consideration have.been narrowed by the presentation of
three specific questions, which we paraphrase as follows:

1. May a non-coastwise-qualified vessel be used to lay a.so-called “um-
bilical” on the seabed of the Outer Continental Shelf, and to transport
and temporarily discharge certain equipment and personnel neces-
sary for the task.

2. May a non-coastwise-qualified vessel be used to lay so-called “flow-
lines” on the seabed of the Outer Continental Shel( and to transport
and temporarily discharge certain equipment and personnel neces-
sary for the task

3. Would liability for duty on the umbilical be limited to only that
portion which is in contact with a production platform which is fixed
to the seabed on the Outer Continental Shelf

ISSUE:

Whether the coastwise laws of the United States would prove an impedi-
ment to the laying

-of flexible umbilical and flowline tubing on the seabed of the Outer Con-
tinental Shelf by a non-coastwise-qualified vessel, and might duty be as-
sessed under the Harmonized Tariff Schedule of the United States on any
portion of the tubing so laid.
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LAW AND ANALYSIS:

Generally, the coastwise laws prohibit the transportation of passengers or
merchandise between points in the United States embraced within the coast-
wise laws in any vessel other than a ves I built in, documented under the laws
of, and owned by citizens of the United States.

The coastwise laws generally apply to points in the territorial sea, which is
defined as the belt, three nautical miles wide, seaward of the territorial sea
baseline, and to points located in internal waters, landward of the territorial
sea baseline.

Title 46, United States Code Appendix, section 883, the coastwise merchan-
dise statute often called the “Jones Act”, provides in part that no merchandise
shall be transported between points in the United States embraced within
the coastwise laws, either directly or via a foreign port, or for any part of the
transportation, in any vessel other than a vessel built in, documented under
the laws of, and owned by citizens of the United States.

The coastwise law applicable to the carriage of passengers is found in 46
U.S.C. App. 289 and provides that no foreign vessel shall transport passen-
gers between ports or places in the United States. either directly or by way
ofa foreign port, under a penalty of$200 for each passenger so transported
and landed. Section 4.50(b), Customs Regulations (19 CFR 4.50(b)), defines
as a.passenger, “any person carried on a vessel who is not connected with the
operation of such vessel, her navigation, ownership, or business.”

Not included within the general meaning of merchandise is the equipment
of a vessel which will be used by that vessel.- Such materials have been
defined as articles, “...necessary and appropriate for the navigation, opera-
tion or maintenance of the vessel and for the comfort and safety of the
persons on board.” (Treasury Decision 49815(4), March 13:, 1939). Customs
has specifically ruled that, “Vessel equipment placed aboard a vessel at one
United States port may be removed from the vessel at another United States
port at a later date without violation of the coastwise laws.” (Customs Ruling
Letter 10294S, November 8, 1978). Decisions as to whether a given article
comes within the definition of “vessel equipment” are made on a case by case
basis.

Section 4(a) of the Outer Continental Shelf Lands Act of 19S3, as amended
(43 U.S.C. 1333(a); 110CSLA”),provides in part that the laws of the United
States are extended to: “the subsoil and seabed of the outer Continental Shelf
and to all artificial islands, and all installations and other devices perma-
nently or temporarily attached to the seabed, which may be erected thereon
for the purpose of exploring for, developing, or producing resources there-
from...to the same extent as if the outer Continental Shelfwere an area of
exclusive Federal jurisdiction within a state.”

Under the foregoing provision, we have ruled that the coastwise laws and
other Customs and navigation laws are extended to mobile oil drilling rigs
during the period they are secured to or submerged onto the seabed of the
outer Continental Shelf(“OCS”). We have applied that principle to drilling
platforms, artificial islands, and similar structures, as well as to devices
attached to the seabed of the outer Continental Shelf for the purpose of
resource exploration operations.

The Customs Service has previously ruled ( Ruling 112866 dated August
31,. 1993) that the laying of cable is not considered coastwise trade. When
cable is laid, it is paid out in a continual operation while the vessel proceeds.
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Customs distinguishes between such an operation and the act of unlading
merchandise since there is no single identifiable coastwise point involved in
the laying of cable.

With respect to the dutiability of all or a: portion of the umbilical, Customs
has had occasion to rule on-similar matters. In Headquarters Letter 106454,
dated November 16, 1983, the issue of the dutiability of certain flexible
pipeline laid on the seabed between two fixed platforms was considered.
Customs determined in those circumstances that duty liability is limited to
that portion of the pipeline which rises .along the structure of a production
platform, beginning with its first point of attachment to the structure. No
subsequent rulings have altered this finding.

With respect to the operation presently under consideration, we find it to be
akin to the laying of subsea cable or pipe. The umbilicals and tlowlines do not
constitute merchandise under the statute but are considered to be in the
nature of supplies necessary for the accomplishment of the mission of the
vessel. The laying of the umbilicals and flowlines is not an impermissible
unlading under the law.

With regard to any technicians transported aboard the vessel, we consider
them to be connected with-the operation of the vessel. We are informed that
they will be engaged in part-in monitoring the umbilical and flowline laying
operation during that process, and are thus necessary to the successful
completion of the. task. They may be required to depart the vessel temporar-
ily at a coastwise point (a platform affixed to the seabed of the Outer Conti-
nental Shelf), but will re-board the vessel to depart from the site. This is no
different than a member of the crew of a vessel getting off temporarily and
then re-joining the vessel before its departure.

Further with respect to the operation presently under consideration, we
find the Remote Operated Vehicle (ROY) used in the installation process to be
equipment of the foreign-flag umbilical and flowline laying vessel, and that it
i-s essential to completion of the mission of the vessel. In light of our deter-
mination that the named article is considered equipment, the transportation
proposed in the first two enumerated questions, above, may be accomplished
with the use of a lion-coastwise-qualified vessel.

HOLDING:

Following a thorough consideration of the facts and analysis of the law and
applicable precedents, we have determined that the vessel under consider-
ation may lawfully engage in the laying of flexible umbilicals and flowlines on
the Outer Continental Shelf of the United States. Further, technicians and
other vessel equipment necessary to the operation of the vessel may be
lawfully transported and may be temporarily landed if necessary on a plat-
form fixed to the Outer Continental Shelf, so.long as they are re-joined with
the vessel for departure.

Sincerely,

JERRY LADERBERG
Chief

Entry Procedures and Carriers Branch
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Attachment H

DEPARTMENT OF THE TREASURY

U.S. CUSTOMS SERVICE
WASHINGTON, DC

HQ 114435
AUG 6 1998

VES.:J-RR:IT:EC 114435 LLB
CATEGORY: Carriers

Mr. J. Kelly Duncan

Jones, Walker, Waechter, Poitevent, Carrere,
and Denegre

201 St.Charles Avenue

New Orleans, Louisiana 70170- 5100

RE:  Coastwise trade: Pipe laying operations Outer Continental shelf: Subsea production sites;
46 U.S:C. App. 289: 46 U.S.C. App. 883: 43 U.S.C. 1333(a)

Dear Mr. Duncan:

Reference ismadetoyour letter of July 30, 1998, in which you request that Customs rule upon
certain operations proposed by your client in international waters overlying the Outer Continental Shelf
of the United States. You haverequested that we expedite ourconsideration of your request, and that we
accord confidential treatment to this matter.

FACTS:

The overall operation presented for consideration and ruling is extensive and complicated, but
reduced to its essence it involves the transportation of certain technical personnel, subsea umbilicals,
flowlines, some containing electrical and hydraulic control lines, and equif for subsea installation
work, from both foreign and domestic ports to work areasin waters in the Gulf of Mexico.

Theissues forourconsideration have been narruwed bythe presentation ofthree specific
questions, which we paraphraseas follows:

.. Please visit the U.S. Customs Web.at htq1:/'-
.cultoml.ustreun.go*"

Q

Equal Opportunity mp/Oyer
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1. May a non-coastwise-qualified vessel be used to lay a so-called“umbilical” ontheseabed of
the Outer Continental Shelf, and to transport and temporarlly discharge certain equipment
and personnel necessary forthetask.

[}

May a non-coastwise-qualified vessel be used to lay so-called “flowlines™ on the seabed of the
Outer Continental Shelf and to transport and temporarily discharge certain equipment and
personnel necessary for the task.

3. Would liability forduty onthe umbilical be limited toonly that portion which isincontact witha
production platform which isfixed tothe seabed on the Outer Continental Shelf’,

ISSUE:

Whether the coastwise laws of the United States would prove animpediment to the laying

-of flexible umbilical and flowline tubing on the seabed ofthe Outer Continental Shelfby a non-

coastwise-qualified vessel, and might duty be assessed under the Harmonized Tariff Schedule of the
United States on any portion of the tubing so laid.

LAW AND ANALYSIS:

Generally, the coastwise laws prohibit the transportation of passengers ormerchandise between
pointsinthe United Statesembraced within the coastwise laws inany vessel otherthana vessel built in,
documented under the laws of, and owned by citizens of the United States.

The coastwise laws generally apply to pointsin the territorial sea, which isdefined asthe belt, three
nautical miles wide, seaward ofthe territorial sea baseline, and to points located in internal waters,
landward of the territorial sea baseline.

Title 46, United States Code Appendix, section 883, the coastwise merchandise statute often
calledthe“Jones Act”, provides in partthat nomerchandise shall be transported between points inthe
United Statesembraced within the coastwise laws, either directly or viaa foreign port, or forany part ofthe
transportation, inany vessel other thana vessel builtin, documented under the laws of, and owned by
citizens of the United States.

The coastwise lawapplicable tothe carriage of passengers is found in46 U.S.C. App. 289 and
provides that no foreign vessel shall transport passengers between ports or places in the United States.
either directly or by way of a foreign port, under a penalty of $200 for each passenger sotransported
and landed. Section 4.50(b). Customs Regulations (19 CFR 4.50(b)), defines asa.passenger, “any person
carried ona vessel who is not connected with the operation of such vessel, her navigation, ownership, or
business.”
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Not included within the general meaning of merchandise is the equipment of a vessel which will
beused bythatvessel. Suchmaterials have beendefinedasarticles, “...necessary and appropriate for the
navigation, operation or maintenance ofthe vesseland for the comfort and safety ofthe personsonboard.™
(Treasury Decision 49815(4), March 13:,1939). Customs has specifically ruled that, “Vessel equipment
placed aboardavesselatone United States port may be removed from the vessel at another United States
port at a later date without violation of the coastwise laws.” (Customs Ruling Letter 10294S, November 8,
1978). Decisionsastowhethera givenarticle comes within the definition of “vessel equipment’ are made on
acase by case basis.

Section 4(a) ofthe Outer Continental ShelfLands Actof 1983, asamended (43 U.S.C. 1333(a):
(OCSLA"™).provides in part that the laws of the United States are extended to: “the subsoil and seabed
oftheouter Continental Shelfandtoallartificial islands, andall installations and other devices
permanently or temporarily attached to the seabed, which may be erected thereon forthe purpose of’
exploring for, developing, or producing resources therefrom...to the same extentasifthe outer
Continental Shelf wereanareaofexclusive Federal jurisdiction within a state.”

Under the foregoing provision, we have ruled that the coastwise laws and other Customs and
navigation lawsare extended tomobile oil drilling rigsduring the period they are secured to or
submerged onto the seabed of the outer Continental Shelf ("OCS"). We have applied that principle
to drilling platforms, artificial islands, and similar structures, as well as to devices attached to the
seabed of the outer Continental Shelf for the purpose of resource exploration operations.

TheCustoms Service haspreviously ruled (Ruling 112866 dated August 31, 1993)that the
laying of cable is not considered coastwise trade. When cable is laid, it is paid out in a continual
operation whilethe vessel proceeds. Customsdistinguishesbetween suchanoperation and theactof
unladingmerchandise sincethereisnosingleidentifiable coastwise point involved in the laying of cable.

With respect tothe dutiability ofall or a:portion of the umbilical, Customs has had occasionto
ruleon similarmatters. In Headquarters Letter 106454, dated November 16, 1983, the issue ofthe
dutiability of certain flexible pipeline laid on the seabed between two fixed platformswasconsidered.
Customsdetermined inthosecircumstancesthatduty liabilityislimited tothat portion ofthe pipeline
which rises along the structure ofa production platform, beginning with its first point ofattachment to
the structure. No subsequent rulings have altered this finding.

With respect to the operation presently under consideration, we find it to be akinto the layingof

subseacableorpipe. The umbilicalsand flowlinesdonotconstitute merchandise under the statute butare
) dtabha i ¢l e £ fortk Lick £l H H £l
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vesselbecause they are paid out. and not unladen. The laying of the umbilicals and flowlines is not
an impermissible unlading under the law.
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With regard to any technicians transported aboard the vessel, we consider them to be connected
with-theoperation ofthe vessel, Weareinformed thatthey will beengaged inpart-in monitoring the
umbilicaland flowline layingoperationduringthat process, andarethusnecessary tothe successful
completionofthe task. They mayberequired todepart the vessel temporarily at a coastwise point (a
platform affixed to the seabed of the Outer Continental Shelf). but will re-board the vessel to depart from
thesite. Thisisnodifferent thana member ofthe crew ofavessel getting off temporarily and then re-
Jjoining the vessel before its departure.

Further with respect tothe operation presently under consideration, we find the Remote
Operated Vehicle (ROV) used in the |nsta|latlon process to be eqmpmenl of the forelgn flag
umbilicaland flowline laying vessel -andthatitises b i
vesselbecause it is integral to the function of the vessel. Fi unhummc the fact that the ROV is
returned to and departs with the vessel is weighs in favor of it being considered vessel equipment.
light of our determination that the named article is considered equipment. the transportation
proposed inthe firsttwoenumerated questions, above, may beaccomplished with the use of a non-
coastwise-qualified vessel.

In

HOLDING:

Following a thorough consideration ofthe factsand analysis of the law and applicable precedents,
we have determined that the vessel under consideration may lawfully engage inthe layingofflexible
umbilicalsand flowlinesonthe Outer: Continental Shelfofthe United States. Further, techniciansand other
vesselequipment necessary totheoperation ofthe vessel may be lawfully transported and may be
temporarily landed ifnecessary onaplatform fixedto the Quter Continental Shelf, so long as they are re-
Jjoined with the vessel for departure.

Sincerely,

Jerry Laderberg
Chief

Entry Procedures and Carriers Branch
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ATTACHMENT I

HQ 115185
November 20, 2000
VES-3-15-RR:IT:EC 115185 GEV
CATEGORY: Carriers
Karra R. Horomon, Esq.
ExxoNnMoBiL DEVELOPMENT COMPANY
12450 GREENSPOINT DRIVE
Housrton, TExas 77210-4876

RE: Coastwise Trade; Outer Continental Shelf Lands Act; 43 U.S.C. §
1333(a); 46 U.S.C. App. § 883

Dear Ms. Horomon:

This is in response to your letters of October 4, 2000, and November 8,
2000, respectively, requesting a ruling as to whether the use of a foreign-
flagged vessel in the proposed installation of certain equipment at locations
in the Gulf of Mexico violates 46 U.S.C. App. § 883 (the “Jones Act”). Our
ruling on this matter is set forth below.

FACTS:

The first scenario presented for our consideration involves the installation
of jumper pipes on the Gulf of Mexico ocean floor. A jumper pipe is a piece of
pipe approximately 50-85 feet in length. The jumper pipes will be used to
connect subsea wells to a subsea pipeline. This subsea production equipment,
which will be in place at the site where the jumper pipe installation will
occur, will not be operational at the time of installation. A subsea pipeline will
carry produced fluids from the subsea wells to an existing platform. The
jumper pipes, which will be fabricated in Louisiana, will be transported to the
installation site by a foreign-flagged offshore multi-purpose construction ves-
sel. The vessel will depart from a Louisiana port and proceed to the site where
the vessel’s crew will install the jumpers. The vessel will then either: (a)
return to the port of origin; (b) return to another U.S. port; or (¢) proceed to
another offshore installation location.

The second scenario presented for our consideration involves the installa-
tion of hull mounted risers (HMR) and steel catenary riser spool pieces
(SCRSP) on the side of a deep draft caisson vessel (DDCV) that is currently
in operation. The HMR and SCRSP are flanged pipe spools approximately
200 feet and 40 feet in length, respectively. Their purpose is to connect
pipeline terminations to interconnect piping running to topside processing
equipment. The HMR and SCRP will be bolted together and installed in
existing clamps that are attached to the side of the DDCV. Produced fluids
will be carried through the subsea pipeline and the HMR and SCRP to the
topside equipment for processing. The aforementioned subsea equipment
(pipelines and interconnect piping) will be in place at the location where the
riser installation occurs but will not be operational at the time of installation.
When installed, the top 30 feet of the HMR will be above the waterline. The
remaining 170 feet of the HMR and SCRSP will be installed below the
waterline. The HMR and SCRSP will be fabricated in Texas and transported
to the installation site by a foreign-flagged offshore multi-purpose construc-
tion vessel. The vessel will depart from a Texas port and proceed to the site
where the vessel’s crew will install the HMR and SCRSP. The vessel will then
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either: (a) return to the port of origin; (b) return to another U.S. port; or (c)
proceed to another offshore installation location.

The final scenario presented for our consideration is as follows. Prior to the
installation of the jumper pipes and HMR and SCRSP described above, a
U.S.-flagged vessel will transport a manifold and pile to be installed on the
ocean floor at the site by a foreign-flagged offshore construction vessel. The
construction vessel will depart from Galveston, Texas, and proceed to the site
where the vessel’s crew will install the manifold and pile. The construction
vessel will then either: (a) return to the port of origin; (b) return to another
U.S. port; or (¢) proceed to another offshore installation location. If the
manifold or pile is damaged during installation, the preferred course of action
will be for the construction vessel to lift the manifold and pile onto its deck
and transport same back to the point of origin or to another nearby U.S. port.

ISSUE:

Whether the use of a foreign-flagged vessel in the scenarios described above
constitutes a violation of 46 U.S.C. App. § 883.

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the
merchandise coastwise law often called the “Jones Act”), provides, in part,
that no merchandise shall be transported between points in the United
States embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented).

Section 4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated
pursuant to the aforementioned statute, provides, in pertinent part, as fol-
lows:

A coastwise transportation of merchandise takes place, within the mean-
ing of the coastwise laws, when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is unladen at another coast-
wise point,...” (Emphasis added)

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea baseline,
and to points located in internal waters, landward of the territorial sea
baseline, in cases where the baseline and the coastline differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom ...
to the same extent as if the outer Continental Shelf were an area of
exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95-372, Title II, § 203, 92 Stat. 635), to add, among other things, the
language concerning temporary attachment to the seabed. The legislative
history associated with this amendment is telling, wherein it is stated that:
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...It is thus clear that Federal law is to be applicable to all activities or all
devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurtenances,
on the OCS for exploration, development, or production purposes. [House
Report 95-590 on the OCSLA Amendment of 1978, page 128, reproduced
at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the Customs and navi-
gation laws, including the coastwise laws, the laws on entrance and clearance
of vessels, and the provisions for dutiability of merchandise, are extended to
mobile oil drilling rigs during the period they are secured to or submerged
onto the seabed of the OCS (Treasury Decision (T.D.) 54281(1)). We have
applied the same principles to drilling platforms, artificial islands, and simi-
lar structures, as well as devices attached to the seabed of the OCS for the
purpose of resource exploration operations, including warehouse vessels an-
chored over the OCS when used to supply drilling rigs on the OCS. (see
Customs Service Decisions (C.S.D.s) 81-214 and 83-52, and Customs Ruling
Letter 107579, dated May 9, 1985)

In regard to the first two scenarios presented for our consideration, we note
that both involve the transportation of pipeline connectors by a foreign-flag
vessel to the installation site where the installation will be done by the
vessel’s crew. Customs has held that the use of a foreign-flag vessel to
transport pipeline connectors and tools from a port in the United States to an
OCS job site and to connect a pipeline to a drilling platform or subsea
wellhead would not violate the coastwise laws if the work was done from the
vessel but would violate the coastwise laws if the vessel merely transported
the connectors and tools to the drilling platform or subsea wellhead and the
connection operation was not performed on or from that vessel. (see Customs
ruling letter 108442, dated August 13, 1986; see also Treasury Decision (T.D.)
78-387) Accordingly, the proposed use of a foreign-flag vessel in the first two
scenarios is not violative of 46 U.S.C. App. § 883.

With respect to the third scenario in question, the use of a foreign-flagged
offshore construction vessel to effect the installation of a manifold and pile at
the above-referenced sites subsequent to their transportation to those sites
by a U.S.-flagged vessel and prior to the installation of the jumper pipes and
the HMR and SCRSP would not be prohibited by 46 U.S.C. App. § 883.
However, in the event of any damage incurred by the manifold and pile
during installation, the transportation of the manifold and pile by a foreign-
flagged vessel from that location to another coastwise point is prohibited
pursuant to 46 U.S.C. App. § 883. It should also be noted that the aforemen-
tioned U.S.-flagged vessel must be coastwise-qualified.

HOLDING:

As discussed in the Law and Analysis portion of this ruling, the use of a
foreign-flagged vessel for the transportation of pipeline connectors (jumper
pipes and HMR and SCRSP) as describe in the first two scenarios for our
consideration does not constitute a violation of 46 U.S.C. App. § 883. In the
third scenario, the use of a foreign-flagged vessel to transport the damaged
manifold and pile from the installation site on the OCS to another coastwise
point does constitute a violation of 46 U.S.C. App. § 883.
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Sincerely,

Larry L. Burton
Chief

Entry Procedures and Carriers Branch
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Attachment J
HQ 115185
November 20, 2000
VES-3-15-RR:T:EC 115185 GEV
CATEGORY: Carriers

Karla R. Holomon, Esq.
ExxonMobil Development Company
12450 Greenspoint Drive

Houston, Texas 77210-4876

RE: Coastwise Trade; Outer Continental Shelf Lands Act; 43 U.S.C.
§ 1333(a); 46 U.S.C. App. § 883

Dear Ms. Holomon:

This is in response to your letters of October 4, 2000, and November
8, 2000, respectively, requesting a ruling as to whether the use of a
foreign-flagged vessel in the proposed installation of certain
equipment at locations in the Gulf of Mexico violates 46 U.S.C. App.
§ 883 (the “Jones Act”). Our ruling on this matter is set forth below.

FACTS:

The first scenario presented for our consideration involves the
installation of jumper pipes on the Gulf of Mexico ocean floor. A
jumper pipe is a piece of pipe approximately 50-85 feet in length. The
jumper pipes will be used to connect subsea wells to a subsea
pipeline. This subsea production equipment, which will be in place at
the site where the jumper pipe installation will occur, will not be
operational at the time of installation. A subsea pipeline will carry
produced fluids from the subsea wells to an existing platform. The
jumper pipes, which will be fabricated in Louisiana, will be transported
to the installation site by a foreign-flagged offshore multi-purpose
construction vessel. The vessel will depart from a Louisiana port and
proceed to the site where the vessel's crew will install the jumpers.
The vessel will then either: (a) return to the port of origin; (b) return to
another U.S. port; or (c) proceed to another offshore installation
location.
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The second scenario presented for our consideration involves the
installation of hull mounted risers (HMR) and steel catenary riser spool
pieces (SCRSP) on the side of a deep draft caisson vessel (DDCV)
that is currently in operation. The HMR and SCRSP are flanged pipe
spools approximately 200 feet and 40 feet in length, respectively.
Their purpose is to connect pipeline terminations to interconnect
piping running to topside processing equipment. The HMR and SCRP
will be bolted together and installed in existing clamps that are
attached to the side of the DDCV. Produced fluids will be carried
through the subsea pipeline and the HMR and SCRP to the topside
equipment for processing. The aforementioned subsea equipment
(pipelines and interconnect piping) will be in place at the location
where the riser installation occurs but will not be operational at the
time of installation. When installed, the top 30 feet of the HMR will be
above the waterline. The remaining 170 feet of the HMR and SCRSP
will be installed below the waterline. The HMR and SCRSP will be
fabricated in Texas and transported to the installation site by a foreign-
flagged offshore multi-purpose construction vessel. The vessel will
depart from a Texas port and proceed to the site where the vessel's
crew will install the HMR and SCRSP. The vessel will then either: (a)
return to the port of origin; (b) return to another U.S. port; or (c)
proceed to another offshore installation location.

The final scenario presented for our consideration is as follows. Prior
to the installation of the jumper pipes and HMR and SCRSP described
above, a U.S.-flagged vessel will transport a manifold and pile to be
installed on the ocean floor at the site by a foreign-flagged offshore
construction vessel. The construction vessel will depart from
Galveston, Texas, and proceed to the site where the vessel's crew will
install the manifold and pile. The construction vessel will then either:
(a) return to the port of origin; (b) return to another U.S. port; or (c)
proceed to another offshore installation location. If the manifold or pile
is damaged during installation, the preferred course of action will be
for the construction vessel to lift the manifold and pile onto its deck
and transport same back to the point of origin or to another nearby
U.S. port.

ISSUE:

Whether the use of a foreign-flagged vessel in the scenarios
described above constitutes a violation of 46 U.S.C. App. § 883.
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LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883,
the merchandise coastwise law often called the “Jones Act”), provides,
in part, that no merchandise shall be transported between points in the
United States embraced within the coastwise laws, either directly or
via a foreign port, or for any part of the transportation, in any vessel
other than one that is coastwise-qualified (i.e., U.S.-built, owned and
documented).

Section 4.80b(a), Customs Regulations (19 CFR § 4.80b(a)),
promulgated pursuant to the aforementioned statute, provides, in
pertinent part, as follows:

A coastwise transportation of merchandise takes
place, within the meaning of the coastwise laws,
when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is
unladen at another coastwise point,...”
(Emphasis added)

The coastwise laws generally apply to points in the territorial sea,
defined as the belt, three nautical miles wide, seaward of the territorial
sea baseline, and to points located in internal waters, landward of the
territorial sea baseline, in cases where the baseline and the coastline
differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as
amended (67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in
part, that the laws of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf

and to all artificial islands, and all installations and other
devices permanently or temporarily attached to the

seabed, which may be erected thereon for the purpose of
exploring for, developing, or producing resources therefrom ...
to the same extent as if the outer Continental Shelf were an
area of exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18,
1978 (Pub. L. 95-372, Title Il, § 203, 92 Stat. 635), to add, among
other things, the language concerning temporary attachment to the
seabed. The legislative history associated with this amendment is
telling, wherein it is stated that:

| -43-
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...It is thus clear that Federal law is to be applicable to all
activities or all devices in contact with the seabed for
exploration, development, and production. The committee
intends that Federal law is, therefore, to be applicable to
activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other
appurtenances, on the OCS for exploration, development,
or production purposes. [House Report 95-590 on the
OCSLA Amendment of 1978, page 128, reproduced at 1978
U.S.C.C.AN. 1450, 1534.]

Under the foregoing provision, we have ruled that the Customs and
navigation laws, including the coastwise laws, the laws on entrance
and clearance of vessels, and the provisions for dutiability of
merchandise, are extended to mobile oil drilling rigs during the period
they are secured to or submerged onto the seabed of the OCS
(Treasury Decision (T.D.) 54281(1)). We have applied the same
principles to drilling platforms, artificial islands, and similar structures,
as well as devices attached to the seabed of the OCS for the purpose
of resource exploration operations, including warehouse vessels
anchored over the OCS when used to supply drilling rigs on the OCS.
(see Customs Service Decisions (C.S.D.s) 81-214 and 83-52, and
Customs Ruling Letter 107579, dated May 9, 1985)

In regard to the first two scenarios presented for our consideration, we
note that both involve the transportation of pipeline connectors by a
foreign-flag vessel to the installation site where the installation will be
done by the vessel's crew._In order to make a reasoned determination
as to whether these items constitute merchandise or vessel
equipment, CBP needs -additional facts regarding the nature of the
items and how they are used by the foreign-flag vessel. Whether
items are tools (and as such, vessel equipment used by the vessel's
crew) or merchandise depends upon the nature of the item and the
facts associated with the operation of the vessel While-the-fereign-flag

vesselis-permitted-to-perform-the installation work_it-is-not permitted
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With respect to the third scenario in question, the use of a foreign-
flagged offshore construction vessel to effect the installation of a
manifold and pile at the above-referenced sites subsequent to their

| transportation to those sites by a U.S.-flagged vessel and prior to the
installation of the jumper pipes and the HMR and SCRSP would not
be prohibited by 46 U.S.C. App. § 883. However, in the event of any
damage incurred by the manifold and pile during installation, the
transportation of the manifold and pile by a foreign-flagged vessel
from that location to another coastwise point is prohibited pursuant to
46 U.S.C. App. § 883. It should also be noted that the aforementioned
U.S.-flagged vessel must be coastwise-qualified.

HOLDING:

As dlscussed in the Law and AnaIyS|s portlon of thls rullng theuseef

U—S—G—App—§-883—ln—t~he—ﬂwd—ssenane—the use of a forelgn-ﬂagged
vessel to transport the damaged manifold and pile from the installation

| site on the OCS to another coastwise point dees-also constitutes a
violation of 46 U.S.C. App. § 883.

Sincerely,

Larry L. Burton
Chief
Entry Procedures and Carriers Branch
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ATTACHMENT K

HQ 115487
November 20, 2001
VES-3-15-RR:IT:EC 115487 GEV
CATEGORY: Carriers
Frep B. Barpwin, LLC
1321 StatE ST.
NEw OrLeANs, LA 70118

RE: Coastwise Trade; Outer Continental Shelf;, Pipe-laying; Umbilical
Methanol Line-Laying; 43 U.S.C. § 1333(a); 46 U.S.C. App. §§ 289, 883

Drear Mr. BaLDwiN:

This is in response to your letter dated September 10, 2001, with attach-
ments, submitted in conjunction with your letter of September 25, 2001, on
behalf of your client, [ ] requesting a ruling concerning the
applicability of the coastwise laws to the laying of a methanol line and an
umbilical line between a U.S. port and an offshore worksite by a foreign-flag
pipe-laying vessel. Our ruling is set forth below.

FACTS:

[ ], a Delaware corporation, is a subsidiary of Saipem Inc., a Texas
corporation. Saipem Inc. is a wholly-owned subsidiary of [ ], an
Italian energy service company. [ ] is currently under contract to [

] (hereinafter referred to as the “Customer”) to install approxi-
mately 290,000 ft. of methanol line and 355,000 ft. of umbilical line across the

Gulf of Mexico from a platform in [ ] to a termination
point in [ ] on the Outer Continental Shelf (“OCS”). The
project is called the [ ] (hereinafter referred

to as the “Project”). The procurement of the umbilical line and installation of
both the umbilical and methanol lines have been subcontracted to a foreign
affiliate of [ 1.

The [ ] (hereinafter referred to as the “Vessel”) is
the foreign-flag vessel to be used to lay the methanol line and umbilical line.
It is equipped with a 600-ton crane, reel pipe-laying systems, has a transit
speed of 11 knots, and is fully operational in the pipe-laying/line-laying
installation mode on a dynamic positioning system (no anchors).

The single methanol distribution line (a 2.875 outer diameter underwater
distribution line sometimes referred to as the “Methanol Line”) will deliver
methanol to each subsea well in order to prevent hydrate formations during
the course of production of the three fields. The Methanol Line will be tied
into a nearby production platform called Canyon Station (hereinafter re-
ferred to as the “Platform”). The Methanol Line will be laid from the Platform
to the three subsea developed fields in the Project, respectively identified on
Attachment 1 as [ ] and [ .

In addition, flexible tubular goods or “umbilicals” (a main umbilical line
and an infield umbilical line hereinafter sometimes referred to as the “Um-
bilical Line” or “Umbilical Lines”) will provide electric and hydraulic controls
to the subsea wells. The Umbilical Line will also be attached to the Platform
and will be laid on a course parallel to the Methanol Line on the ocean floor.
The Umbilical Lines contain the electrical/ fiber optic systems, each protected
with a high density polyethylene sheath and the hydraulic systems composed
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of superduplex tubes. The hydraulic system provides for hydraulic supply
and chemical injection and the electrical/fiber optic system contains the
required signal power conductors for controlling the subsea trees.

The Methanol Line will be wound onto reels in the U.S. and the Umbilical
Line will be wound onto a carousel and reels before the Vessel arrives in the
U.S. The carousel and reels containing the lines will be carried by the Vessel
to the Offshore Worksite and the empty reels will be carried back to a U.S.
Gulf Coast Port onboard the Vessel at the end of the installation of the
Methanol Line and the Umbilical Lines. The carousel and reels will be
mounted on the Vessel and will be used in the laying of the Umbilical Lines
and the Methanol Line.

The Umbilical Line Materials shall mean the materials assembled into and
used in connection with laying the Umbilical Lines and shall include the
Uraduct (protective outer casing for the Umbilical Line), Hang Off Clamp
(used to hang off the umbilical from the Platform), Abandonment/Recovery
Head (equipment to be used during contingency operations), Pipeline Mat-
tresses, Electro Hydraulic Distribution Units (EHDUs), Mud Mats, Hydrau-
lic Bridges and Flying Leads, Infield Subsea Umbilical Terminations (ISUTs),
Main Subsea Umbilical Terminations (MSUTs) and Stab and Hinge-Overs
(SHOs) (hereinafter referred to collectively as “Umbilical Line Materials”).

While the Umbilical Lines and some of the Umbilical Line Materials such
as the Uraduct, the Hang Off Clamp and the Abandonment/ Recovery Head
will be foreign-sourced, the remaining Umbilical Line Materials will be U.S.-
sourced. The ISUTs, MSUTs and SHOs will be sourced in the United States
by the Customer and delivered to [ ] to be assembled into
and made a part of the M.U.L.s and I.U.L.s (i.e., the Umbilical Lines) prior to
the voyage on the Vessel from Norway to the U.S. Gulf Coast Port. The
Pipeline Mattresses, EDHUs, Muc Mats, Hydraulic Bridges and Flying
Leads will be sourced in the United States and delivered to the U.S. Gulf
Coast Port to be loaded onto the Vessel, transported to the Offshore Worksite
and assembled into and used in connection with the laying of the Umbilical
Lines.

The Methanol Line Materials shall mean the materials assembled into and
used in connection with the laying of the Methanol Line and shall include
Methanol Distribution Units (MDUs), flanges and the Cathodic Protection
anodes (hereinafter collectively referred to as “Methanol Line Materials”).
The flanges will be foreign-sourced and added to the Methanol Line in the
U.S. before the Methanol Line is delivered to the U.S. Gulf Coast Port. The
Methanol Line and remaining Methanol Line Materials will be U.S.-sourced.

The Umbilical Line and Umbilical Line Materials and Methanol Line and
Methanol Line Materials will include all of the functional parts of the lines,
which are to be incorporated into the operation of the respective lines. The
Umbilicial Line Materials and Methanol Line Materials will be an integral
working part of the lines, without which each line would become inoperable.
Viewed as a whole distribution line and umbilical line system, the materials
will serve as the nerve center of the lines by managing the resources to make
the lines function and protect them from damage while in operation.

An additional section of foreign-sourced “spare” Umbilical Line, stored onto
one or two foreign-sourced “storage” reels, will be placed on board the Vessel
in [ ] and unloaded at the U.S. Gulf Coast Port. The
“storage” reels and the “spare” Umbilical Lines will be delivered to the
Customer at the U.S. Gulf Coast port and will remain in the United States.
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The mission of the self-propelled, multi-service pipelay derrick Vessel will
be to perform the laying of the Umbilical and Methanol Lines on the ocean
floor at the Offshore Worksite. The transportation of the carousel, reels,
Umbilical Line and Umbilical Line Materials and reels, Methanol Line and
Methanol Line Materials will be essential to the mission of the Vessel and it
is proposed that the respective carousel, reels, lines and materials are to be
carried onboard the Vessel between the U.S. Gulf Coast Port and the Offshore
Worksite in connection with the laying of the Umbilical and Methanol Lines.
No materials, equipment or personnel other than such as are necessary to the
mission of the Vessel, shall be loaded onto the Vessel or unloaded from the
Vessel while it is in U.S. waters.

Contract project management and field engineer personnel necessary to
the mission of the Vessel will visit the Vessel at the Offshore Worksite
location and might travel on the Vessel in transit from the U.S. Gulf Coast
Port to the Offshore Worksite and back again. The role of the project man-
agement and field engineer personnel will be to monitor the laying of the
Umbilical and Methanol Lines. They might get off the Vessel at the Platform
and might return to the Gulf Coast Port on the Vessel or travel to and from
the Vessel at the Offshore Worksite by U.S.-flag crew boat or helicopter.

Two Remotely Operated Vehicles (ROVs) supplied in the U.S. will be placed
onboard the Vessel at the U.S. Gulf Coast Port, will be carried to the Offshore
Worksite where they will be used in order to support the laying of the
Umbilical and Methanol Lines. Once such operations have been completed,
these units will be carried back on the Vessel to the U.S. Gulf Coast Port
where they will be offloaded.

The Vessel will call on the same U.S. Gulf Coast port each time the
carousel, reels, Umbilical Lines or Umbilical Line Materials or reels, Metha-
nol Lines or Methanol Line Materials are unloaded or loaded onboard the
Vessel. The Vessel will not unload any lines or materials whatsoever at
another U.S. Gulf Coast Port or any offshore platform.

The details of the proposed operating plan and sequence of loading and
unloading and transportation activity are contained in Attachment 2 of your
letter. The specific activities of the Vessel in this matter are stated to be as
follows:

1. transportation of the foreign-sourced carousel, reels, Umbilical Line
(including Umbilical Materials sourced in the U.S., sent to [ ]
to be assembled into the Umbilical Line) and foreign-sourced Umbili-
cal Materials to a U.S. Gulf Coast Port (some of the foreign-sourced
reels containing the Umbilical Line and some of the Umbilical Ma-
terials sourced outside the U.S. will be off- Loaded and placed in
temporary storage in a bonded area at a U.S. Gulf Coast Port). The
remaining foreign- sourced carousel, reels, Umbilical Line and Um-
bilical Materials will remain onboard the Vessel,

2. transportation (Phase One) of the foreign-sourced carousel, reels,
Umbilical Line and Umbilical Line Materials to the Offshore Work-
site and the laying of the Umbilical Line and Umbilical Line Mate-
rials;

3. transportation of the empty foreign-sourced carousel and reels from
the Offshore Worksite to the U.S. Gulf Coast Port;
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4. transportation (Phase Two) of the U.S.-sourced reels, Methanol Line
and Methanol Line Materials to the Off- Shore Worksite and the
laying of the Methanol Line and Methanol Line Materials;

5. transportation of empty U.S.-sourced reels from the Offshore Work-
site to the U.S. Gulf Coast Port;

6. transportation (Phase Three) of the remaining foreign- sourced reels
and Umbilical Line and Umbilical Line Materials (offloaded at the
U.S. Gulf Coast Port for temporary storage in a bonded area) and
remaining Umbilical Line Materials (foreign-sourced Umbilical Line
Materials left onboard the Vessel) and U.S.-sourced Umbilical Line
Materials from the U.S. Gulf Coast Port to the Offshore Worksite and
the laying of the Umbilical Line and Umbilical Line Materials at the
Offshore Worksite; and

7. transportation of the empty foreign-sourced reels from the Offshore
Worksite to the U.S. Gulf Coast Port.

It is noted that the U.S.-sourced reels (and the foreign-sourced “storage
reels” containing the “spare” Umbilical Line) will be delivered to the Cus-
tomer at the U.S. Gulf Coast Port and the foreign-sourced carousel and reels
(except the “storage” reels) will be loaded back onto the Vessel for a direct
voyage to a foreign port at the end of the Project.

As an alternative to the above transportation plan, some of the Umbilical
Lines to be laid on the ocean floor in Phase 3 (stored onto approximately 3
foreign-sourced reels) and the foreign-sourced “storage” reel, or reels, loaded
with the “spare” foreign-sourced Umbilical Line would be delivered to the
U.S. Gulf Coast Port by a non-coastwise-qualified third party ship or com-
mercial liner and not by the Vessel. Under this alternative scenario, these
foreign-sourced reels, that were to be loaded in Norway onto the Vessel,
instead would be offloaded from the ship or liner and stored at the U.S. Gulf
Coast Port until Phase Three of the Project.

It is proposed that the foreign-sourced articles will be entered into the U.S.
on a Temporary Importation Bond (TIB) and some of them will be stored in
a bonded area of the U.S. Gulf Coast Port from the time they are offloaded
from the Vessel for temporary storage until they are loaded back onto the
Vessel to be taken to the Offshore Worksite in connection with the laying of
the Umbilical Line. It is also proposed that the foreign-sourced empty reels
will also be stored in a bonded area at the U.S. Gulf Coast Port until they are
loaded back onto the Vessel for the direct voyage to a foreign country at the
end of the Project.

The specific transportation issues presented for our consideration are as
follows.

ISSUE:

1. Whether the offloading of the foreign-sourced reels, foreign-sourced
Umbilical Line and Umbilical Line Materials from the Vessel at a
U.S. Gulf Coast Port following the voyage from [ ], reloading
the reels, Umbilicial Line and Umbilical Line Materials onboard the
Vessel for transportation to the Offshore Worksite in connection with
the laying of the Umbilical Line and Umbilical Line Materials and
the transportation of the empty reels back to the U.S. Gulf Coast Port
violates 46 U.S.C. App. § 883.
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2. Whether the use of the Vessel to transport the foreign-sourced car-
ousel, reels, Umbilical Line and Umbilical Line Materials from the
U.S. Gulf Coast Port to the Offshore Worksite in connection with the
laying of the Umbilical Line and Umbilical Line Materials and to
carry the empty reels back to the U.S. Gulf Coast Port violates 46
U.S.C. App. § 883.

3.  Whether the use of the Vessel to carry the U.S.-sourced reels, Metha-
nol Line and Methanol Line Materials from the U.S. Gulf Coast Port
to the Offshore Worksite in connection with the laying of the Metha-
nol Line and Methanol Line Materials and to carry the empty reels
back to the U.S. Gulf Coast Port violates 46 U.S.C. App. § 883.

4. Whether the use of the Vessel to carry the U.S.-sourced Umbilical
Line Materials from the U.S. Gulf Coast Port to the Offshore Work-
site in connection with laying of the Umbilical Line and Umbilical
Line Materials violates 46 U.S.C. App. § 883.

5.  Whether the transportation of contract project management and field
engineer personnel on the Vessel from the U.S. Gulf Coast Port to the
Offshore Worksite and back again violates 46 U.S.C. App. § 289.

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the
merchandise coastwise law often called the “Jones Act”), provides, in part,
that no merchandise shall be transported between points in the United
States embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented). Pursuant to §
4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated pursuant to
46 U.S.C. App. § 883, a coastwise transportation of merchandise takes place
when merchandise laden at one coastwise point is unladen at another coast-
wise point.

Title 46, United States Code Appendix, § 289 (46 U.S.C. App. § 289, the
passenger coastwise law) as interpreted by the Customs Service, prohibits
the transportation of passengers between points in the United States em-
braced within the coastwise laws, either directly or by way of a foreign port,
in a non-coastwise-qualified vessel (i.e., any vessel that is not built in and
documented under the laws of the United States, and owned by persons who
are citizens of the United States).

For purposes of § 289, “passenger” is defined as “...any person carried on a
vessel who is not connected with the operation of such vessel, her navigation,
ownership, business.” (19 CFR § 4.50(b))

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea baseline,
and to points located in internal waters, landward of the territorial sea
baseline, in cases where the baseline and the coastline differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom ...
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to the same extent as if the outer Continental Shelf were an area of
exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95-372, Title II, § 203, 92 Stat. 635), to add, among other things, the
language concerning temporary attachment to the seabed. The legislative
history associated with this amendment is telling, wherein it is stated that:

...It is thus clear that Federal law is to be applicable to all activities or all
devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurtenances,
on the OCS for exploration, development, or production purposes. [House
Report 95-590 on the OCSLA Amendment of 1978, page 128, reproduced
at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the coastwise laws, the
laws on entrance and clearance of vessels, and the provisions for dutiability
of merchandise, are extended to mobile oil drilling rigs during the period they
are secured to or submerged onto the seabed of the OCS. (See Treasury
Decisions (T.D.s) 54281(1)), 71-179(1), 78-225 and Customs Service Decision
(C.S.D.) 85-54) We have applied the same principles to drilling platforms,
artificial islands, and similar structures, as well as devices attached to the
seabed of the OCS for the purpose of resource exploration operations, includ-
ing warehouse vessels anchored over the OCS when used to supply drilling
rigs on the OCS. (see Customs Service Decisions (C.S.D.s) 81-214 and 83-52,
and Customs Ruling Letter 107579, dated May 9, 1985)

With respect to the proposed use of the Vessel, we note that Customs has
long-held that the sole use of a vessel in laying pipe is not considered a use
in the coastwise trade of the United States, even when the pipe is laid
between two points in the United States embraced within the coastwise laws.
The fact that the pipe is not landed as cargo but is only paid out in the course
of the laying operation makes such operation permissible. Further, since the
use of a vessel in pipe-laying is not a use in the coastwise trade, a foreign-flag
vessel may carry pipe which it is to lay between such points. However, the
transportation of pipe by any vessel other than a pipe-laying vessel to a
pipe-laying location at a point within U.S. territorial waters would be con-
sidered coastwise trade and would therefore have to be accomplished by a
vessel meeting the statutory requirements entitling it to engage in such
trade. (See Customs ruling letter 103668, dated December 12, 1978, pub-
lished as Customs Service Decision (C.S.D.) 79-321)

Legitimate equipment, supplies and stores of a pipe-laying vessel for use in
its mission, including pipe laden on board to be paid out in the course of such
operations, are not considered merchandise within the purview of § 883.
However, articles transported on the vessel between points embraced within
the coastwise laws which are not legitimate equipment, supplies and stores
of the vessel are subject to § 883. Id.

Crewmembers of a pipe-laying vessel, including technicians necessary to
assist in the vessel’s pipe-laying operation, are not considered passengers
under § 289, nor are employees of the installation contractor and/or its
subcontractors who are on the vessel in connection with its business. Id.

With respect to the laying of umbilicals, Customs has held that activity
“...to be akin to the laying of subsea cable or pipe...” Customs ruling letter
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113726, dated November 7, 1996. Furthermore, umbilicals (including spares)
and ROVs have been held not to constitute merchandise under 46 U.S.C. App.
§ 883 but rather are considered to be in the nature of supplies or equipment
of a cable/pipe-laying vessel necessary for the accomplishment of the mission
of the vessel. (Customs ruling letter 113841, dated February 28, 1997)

In regard to the issues presented for our consideration, we note at the
outset that the entry of articles pursuant to a TIB and their placement in a
bonded facility are of no consequence for purposes of Customs administration
of 46 U.S.C. App. § 883. Furthermore, it is readily apparent that the Platform
and the three subsea wells depicted in Attachment 1 are coastwise points
pursuant to the OCSLA. However, based on the above-cited precedents, we
have determined that the reels (whether empty or not), Umbilicial Line,
Umbilical Line Materials, Methanol Line and Methanol Line Materials to be
transported between the U.S. Gulf Coast Port to the Offshore Worksite in
connection with the laying operations to be conducted by the Vessel are not
“merchandise” for purposes of 46 U.S.C. App. § 883. Rather, these articles are
equipment and/or supplies of the Vessel in furtherance of its mission. Con-
sequently, the transportation of these articles as described above does not
give rise to a violation of 46 U.S.C. App. § 883.

Furthermore, the construction project management and field engineer per-
sonnel carried onboard the Vessel pursuant to its mission are not considered
to be “passengers” for purposes of 46 U.S.C. App. § 289 so that the transpor-
tation between the U.S. Gulf Coast Port and the Offshore Worksite by the
Vessel would not give rise to a violation of that statute. However, their
transportation between these coastwise points on any other vessel necessi-
tates that vessel being coastwise-qualified.

HOLDING:

1. The offloading of the foreign-sourced reels, foreign-sourced Umbilical
Line and Umbilical Line Materials from the Vessel at a U.S. Gulf
Coast Port following the voyage from [ ], reloading the reels, Umbi-
licial Line and Umbilical Line Materials onboard the Vessel for trans-
portation to the Offshore Worksite in connection with the laying of
the Umbilical Line and Umbilical Line Materials and the transpor-
tation of the empty reels back to the U.S. Gulf Coast Port does not
violate 46 U.S.C. App. § 883.

2.  The use of the Vessel to transport the foreign-sourced carousel, reels,
Umbilical Line and Umbilical Line Materials from the U.S. Gulf
Coast Port to the Offshore Worksite in connection with the laying of
the Umbilical Line and Umbilical Line Materials and to carry the
empty reels back to the U.S. Gulf Coast Port does not violate 46
U.S.C. App. § 883.

3.  The use of the Vessel to carry the U.S.-sourced reels, Methanol Line
and Methanol Line Material from the U.S. Gulf Coast Port to the
Offshore Worksite in connection with the laying of the Methanol Line
and Methanol Line Materials and to carry the empty reels back to the
U.S. Gulf Coast Port does not violate 46 U.S.C. App. § 883.

4. The use of the Vessel to carry the U.S.-sourced Umbilical Line Ma-
terials from the U.S. Gulf Coast Port to the Offshore Worksite in
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connection with laying of the Umbilical Line and Umbilical Line
Materials does not violate 46 U.S.C. App. § 883.

5.  The transportation of contract project management and field engi-
neer personnel on the Vessel from the U.S. Gulf Coast Port to the
Offshore Worksite and back again does not violate 46 U.S.C. App. §
289.

Sincerely,
Larry L. Burton
Chief

Entry Procedures and Carriers Branch
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Attachment L
HQ 115487
November 20, 2001
VES-3-15-RR:IT:EC 115487 GEV
CATEGORY: Carriers

Fred B. Baldwin, LLC
1321 State St.
New Orleans, LA 70118

RE: Coastwise Trade; Outer Continental Shelf; Pipe-laying; Umbilical/
Methanol Line-Laying; 43 U.S.C. § 1333(a); 46 U.S.C. App.
§§ 289, 883

Dear Mr. Baldwin:

This is in response to your letter dated September 10, 2001, with
attachments, submitted in conjunction with your letter of September
25, 2001, on behalf of your client, [

] requesting a ruling concerning the applicability of the
coastwise laws to the laying of a methanol line and an umbilical line
between a U.S. port and an offshore worksite by a foreign-flag pipe-
laying vessel. Our ruling is set forth below.

FACTS:

[ ], a Delaware corporation, is a subsidiary of Saipem Inc., a
Texas corporation. Saipem Inc. is a wholly-owned subsidiary of

], an ltalian energy service company. [ lis
currently under contract to [ 1 (hereinafter referred to as the
“Customer”) to install approximately 290,000 ft. of methanol line and
355,000 ft. of umbilical line across the Gulf of Mexico from a platform

in[ ] to a termination point in [
] on the Outer Continental Shelf (“OCS”). The project is
called the [ ] (hereinafter referred to as the

“Project”). The procurement of the umbilical line and installation of
both the umbilical and methanol lines have been subcontracted to a
foreign affiliate of [ 1

-92.
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The [ ] (hereinafter referred to as the “Vessel’) is the foreign-
flag vessel to be used to lay the methanol line and umbilical line. It is
equipped with a 600-ton crane, reel pipe-laying systems, has a transit
speed of 11 knots, and is fully operational in the pipe-laying/line-laying
installation mode on a dynamic positioning system (no anchors).

The single methanol distribution line (a 2.875 outer diameter
underwater distribution line sometimes referred to as the “Methanol
Line”) will deliver methanol to each subsea well in order to prevent
hydrate formations during the course of production of the three fields.
The Methanol Line will be tied into a nearby production platform called
Canyon Station (hereinafter referred to as the “Platform”). The
Methanol Line will be laid from the Platform to the three subsea
developed fields in the Project, respectively identified on Attachment 1
as [ ]Jand [ ]

In addition, flexible tubular goods or “umbilicals” (a main umbilical line
and an infield umbilical line hereinafter sometimes referred to as the
“Umbilical Line” or “Umbilical Lines”) will provide electric and hydraulic
controls to the subsea wells. The Umbilical Line will also be attached
to the Platform and will be laid on a course parallel to the Methanol
Line on the ocean floor. The Umbilical Lines contain the electrical/
fiber optic systems, each protected with a high density polyethylene
sheath and the hydraulic systems composed of superduplex tubes.
The hydraulic system provides for hydraulic supply and chemical
injection and the electricalffiber optic system contains the required
signal power conductors for controlling the subsea trees.

The Methanol Line will be wound onto reels in the U.S. and the
Umbilical Line will be wound onto a carousel and reels before the
Vessel arrives in the U.S. The carousel and reels containing the lines
will be carried by the Vessel to the Offshore Worksite and the empty
reels will be carried back to a U.S. Gulf Coast Port onboard the Vessel
at the end of the installation of the Methanol Line and the Umbilical
Lines. The carousel and reels will be mounted on the Vessel and will
be used in the laying of the Umbilical Lines and the Methanaol Line.

The Umbilical Line Materials shall mean the materials assembled into
and used in connection with laying the Umbilical Lines and shall
include the Uraduct (protective outer casing for the Umbilical Line),
Hang Off Clamp (used to hang off the umbilical from the Platform),
Abandonment/Recovery Head (equipment to be used during

-3-
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contingency operations), Pipeline Mattresses, Electro Hydraulic
Distribution Units (EHDUs), Mud Mats, Hydraulic Bridges and Flying
Leads, Infield Subsea Umbilical Terminations (ISUTs), Main Subsea
Umbilical Terminations (MSUTs) and Stab and Hinge-Overs (SHOs)
(hereinafter referred to collectively as “Umbilical Line Materials™).

While the Umbilical Lines and some of the Umbilical Line Materials
such as the Uraduct, the Hang Off Clamp and the Abandonment/
Recovery Head will be foreign-sourced, the remaining Umbilical Line
Materials will be U.S.-sourced. The ISUTs, MSUTs and SHOs will be
sourced in the United States by the Customer and delivered to

[ ] to be assembled into and made a part of the M.U.L.s and
I.U.L.s (i.e., the Umbilical Lines) prior to the voyage on the Vessel
from Norway to the U.S. Gulf Coast Port. The Pipeline Mattresses,
EDHUs, Muc Mats, Hydraulic Bridges and Flying Leads will be
sourced in the United States and delivered to the U.S. Gulf Coast Port
to be loaded onto the Vessel, transported to the Offshore Worksite
and assembled into and used in connection with the laying of the
Umbilical Lines.

The Methanol Line Materials shall mean the materials assembled into
and used in connection with the laying of the Methanol Line and shall
include Methanol Distribution Units (MDUs), flanges and the Cathodic
Protection anodes (hereinafter collectively referred to as “Methanol
Line Materials”). The flanges will be foreign-sourced and added to the
Methanol Line in the U.S. before the Methanol Line is delivered to the
U.S. Gulf Coast Port. The Methanol Line and remaining Methanol
Line Materials will be U.S.-sourced.

The Umbilical Line and Umbilical Line Materials and Methanol Line
and Methanol Line Materials will include all of the functional parts of
the lines, which are to be incorporated into the operation of the
respective lines. The Umbilicial Line Materials and Methanol Line
Materials will be an integral working part of the lines, without which
each line would become inoperable. Viewed as a whole distribution
line and umbilical line system, the materials will serve as the nerve
center of the lines by managing the resources to make the lines
function and protect them from damage while in operation.

An additional section of foreign-sourced “spare” Umbilical Line, stored

onto one or two foreign-sourced “storage” reels, will be placed on
board the Vessel in [ ] and unloaded at the U.S. Gulf Coast Port.

ol
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The “storage” reels and the “spare” Umbilical Lines will be delivered to
the Customer at the U.S. Gulf Coast port and will remain in the United
States.

mission-ofthe Vessel-and-lit is proposed that the respective carousel,

reels, lines and materials are to be carried onboard the Vessel

between the U.S. Gulf Coast Port and the Offshore Worksite in

connection with the laying of the Umbilical and Methanol Lines. Ne
e : I ;

Contract project management and field engineer personnel recessary
to-the-missien-of the \essel will visit the Vessel at the Offshore
Worksite location and might travel on the Vessel in transit from the
U.S. Gulf Coast Port to the Offshore Worksite and back again. The

| role of the project management -and field engineer personnel will be to
monitor the laying of the Umbilical and Methanol Lines. They might
get off the Vessel at the Platform and might return to the Gulf Coast
Port on the Vessel or travel to and from the Vessel at the Offshore
Worksite by U.S.-flag crew boat or helicopter.

Two Remotely Operated Vehicles (ROVs) supplied in the U.S. will be
placed onboard the Vessel at the U.S. Gulf Coast Port, will be carried
to the Offshore Worksite where they will be used in order to support
the laying of the Umbilical and Methanol Lines. Once such operations
have been completed, these units will be carried back on the Vessel to
the U.S. Gulf Coast Port where they will be offloaded.

The Vessel will call on the same U.S. Gulf Coast port each time the
carousel, reels, Umbilical Lines or Umbilical Line Materials or reels,
Methanol Lines or Methanol Line Materials are unloaded or loaded
onboard the Vessel. The Vessel will not unload any lines or materials
whatsoever at another U.S. Gulf Coast Port or any offshore platform.

The details of the proposed operating plan and sequence of loading
and unloading and transportation activity are contained in Attachment
2 of your letter. The specific activities of the Vessel in this matter are
stated to be as follows:

-5-
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1. transportation of the foreign-sourced carousel, reels,
Umbilical Line (including Umbilical Materials sourced
inthe U.S., sentto [ ] to be assembled into the
Umbilical Line) and foreign-sourced Umbilical Materials
to a U.S. Gulf Coast Port (some of the foreign-sourced
reels containing the Umbilical Line and some of the
Umbilical Materials sourced outside the U.S. will be off-
Loaded and placed in temporary storage in a bonded
area at a U.S. Gulf Coast Port). The remaining foreign-
sourced carousel, reels, Umbilical Line and Umbilical
Materials will remain onboard the Vessel;

2. transportation (Phase One) of the foreign-sourced
carousel, reels, Umbilical Line and Umbilical Line
Materials to the Offshore Worksite and the laying of
the Umbilical Line and Umbilical Line Materials;

3. transportation of the empty foreign-sourced carousel
and reels from the Offshore Worksite to the U.S. Gulf
Coast Port;

4. transportation (Phase Two) of the U.S.-sourced reels,
Methanol Line and Methanol Line Materials to the Off-
Shore Worksite and the laying of the Methanol Line
and Methanol Line Materials;

5. transportation of empty U.S.-sourced reels from the
Offshore Worksite to the U.S. Gulf Coast Port;

6. transportation (Phase Three) of the remaining foreign-
sourced reels and Umbilical Line and Umbilical Line
Materials (offloaded at the U.S. Gulf Coast Port for
temporary storage in a bonded area) and remaining
Umbilical Line Materials (foreign-sourced Umbilical Line
Materials left onboard the Vessel) and U.S.-sourced
Umbilical Line Materials from the U.S. Gulf Coast Port
to the Offshore Worksite and the laying of the Umbilical
Line and Umbilical Line Materials at the Offshore Worksite;
and

7. transportation of the empty foreign-sourced reels from the
Offshore Worksite to the U.S. Gulf Coast Port.

-6-
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It is noted that the U.S.-sourced reels (and the foreign-sourced
“storage reels” containing the “spare” Umbilical Line) will be delivered
to the Customer at the U.S. Gulf Coast Port and the foreign-sourced
carousel and reels (except the “storage” reels) will be loaded back
onto the Vessel for a direct voyage to a foreign port at the end of the
Project.

As an alternative to the above transportation plan, some of the
Umbilical Lines to be laid on the ocean floor in Phase 3 (stored onto
approximately 3 foreign-sourced reels) and the foreign-sourced
“storage” reel, or reels, loaded with the “spare” foreign-sourced
Umbilical Line would be delivered to the U.S. Gulf Coast Port by a
non-coastwise-qualified third party ship or commercial liner and not by
the Vessel. Under this alternative scenario, these foreign-sourced
reels, that were to be loaded in Norway onto the Vessel, instead would
be offloaded from the ship or liner and stored at the U.S. Gulf Coast
Port until Phase Three of the Project.

It is proposed that the foreign-sourced articles will be entered into the
U.S. on a Temporary Importation Bond (TIB) and some of them will be
stored in a bonded area of the U.S. Gulf Coast Port from the time they
are offloaded from the Vessel for temporary storage until they are
loaded back onto the Vessel to be taken to the Offshore Worksite in
connection with the laying of the Umbilical Line. It is also proposed
that the foreign-sourced empty reels will also be stored in a bonded
area at the U.S. Gulf Coast Port until they are loaded back onto the
Vessel for the direct voyage to a foreign country at the end of the
Project.

The specific transportation issues presented for our consideration are
as follows.

ISSUES:

1. Whether the offloading of the foreign-sourced reels, foreign-
sourced Umbilical Line and Umbilical Line Materials from the
Vessel at a U.S. Gulf Coast Port following the voyage from
[ ], reloading the reels, Umbilicial Line and Umbilical Line
Materials onboard the Vessel for transportation to the Offshore
Worksite in connection with the laying of the Umbilical Line and
Umbilical Line Materials and the transportation of the empty reels
back to the U.S. Gulf Coast Port violates 46 U.S.C. App. § 883.

-7-
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2. Whether the use of the Vessel to transport the foreign-sourced
carousel, reels, Umbilical Line and Umbilical Line Materials from
the U.S. Gulf Coast Port to the Offshore Worksite in connection
with the laying of the Umbilical Line and Umbilical Line Materials
and to carry the empty reels back to the U.S. Gulf Coast Port
violates 46 U.S.C. App. § 883.

3. Whether the use of the Vessel to carry the U.S.-sourced reels,
Methanol Line and Methanol Line Materials from the U.S. Gulf
Coast Port to the Offshore Worksite in connection with the laying of
the Methanol Line and Methanol Line Materials and to carry the
empty reels back to the U.S. Gulf Coast Port violates 46 U.S.C.
App. § 883.

4. Whether the use of the Vessel to carry the U.S.-sourced Umbilical
Line Materials from the U.S. Gulf Coast Port to the Offshore
Worksite in connection with laying of the Umbilical Line and
Umbilical Line Materials violates 46 U.S.C. App. § 883.

5. Whether the transportation of contract project management and
field engineer personnel on the Vessel from the U.S. Gulf Coast
Port to the Offshore Worksite and back again violates 46 U.S.C.
App. § 289.

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883,
the merchandise coastwise law often called the “Jones Act”), provides,
in part, that no merchandise shall be transported between points in the
United States embraced within the coastwise laws, either directly or
via a foreign port, or for any part of the transportation, in any vessel
other than one that is coastwise-qualified (i.e., U.S.-built, owned and
documented). Pursuant to § 4.80b(a), Customs Regulations (19 CFR
§ 4.80b(a)), promulgated pursuant to 46 U.S.C. App. § 883, a
coastwise transportation of merchandise takes place when
merchandise laden at one coastwise point is unladen at another
coastwise point.

Title 46, United States Code Appendix, § 289 (46 U.S.C. App. § 289,
the passenger coastwise law) as interpreted by the Customs Service,
prohibits the transportation of passengers between points in the
United States embraced within the coastwise laws, either directly or by
way of a foreign port, in a non-coastwise-qualified vessel (i.e., any

-8-
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vessel that is not built in and documented under the laws of the United
States, and owned by persons who are citizens of the United States).
For purposes of § 289, “passenger” is defined as “...any person
carried on a vessel who is not connected with the operation of such
vessel, her navigation, ownership, business.” (19 CFR § 4.50(b))

The coastwise laws generally apply to points in the territorial sea,
defined as the belt, three nautical miles wide, seaward of the territorial
sea baseline, and to points located in internal waters, landward of the
territorial sea baseline, in cases where the baseline and the coastline
differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as
amended (67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in
part, that the laws of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf

and to all artificial islands, and all installations and other
devices permanently or temporarily attached to the

seabed, which may be erected thereon for the purpose of
exploring for, developing, or producing resources therefrom ...
to the same extent as if the outer Continental Shelf were an
area of exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18,
1978 (Pub. L. 95-372, Title I, § 203, 92 Stat. 635), to add, among
other things, the language concerning temporary attachment to the
seabed. The legislative history associated with this amendment is
telling, wherein it is stated that:

...It is thus clear that Federal law is to be applicable to all
activities or all devices in contact with the seabed for
exploration, development, and production. The committee
intends that Federal law is, therefore, to be applicable to
activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other
appurtenances, on the OCS for exploration, development,
or production purposes. [House Report 95-590 on the
OCSLA Amendment of 1978, page 128, reproduced at 1978
U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the coastwise laws,
the laws on entrance and clearance of vessels, and the provisions for
dutiability of merchandise, are extended to mobile oil drilling rigs

=/
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during the period they are secured to or submerged onto the seabed
of the OCS. (See Treasury Decisions (T.D.s) 54281(1)), 71-179(1),
78-225 and Customs Service Decision (C.S.D.) 85-54) We have
applied the same principles to drilling platforms, artificial islands, and
similar structures, as well as devices attached to the seabed of the
OCS for the purpose of resource exploration operations, including
warehouse vessels anchored over the OCS when used to supply
drilling rigs on the OCS. (see Customs Service Decisions (C.S.D.s)
81-214 and 83-52, and Customs Ruling Letter 107579, dated May 9,
1985)

With respect to the proposed use of the Vessel, we note that

Customs has long-held that the sole use of a vessel in laying pipe is
not considered a use in the coastwise trade of the United States, even
when the pipe is laid between two points in the United States
embraced within the coastwise laws. The fact that the pipe is not
landed as cargo but is only paid out in the course of the laying
operation makes such operation permissible. Further, since the use of
a vessel in pipe-laying is not a use in the coastwise trade, a foreign-
flag vessel may carry pipe which it is to lay between such points.
However, the transportation of pipe by any vessel other than a pipe-
laying vessel to a pipe-laying location at a point within U.S. territorial
waters would be considered coastwise trade and would therefore have
to be accomplished by a vessel meeting the statutory requirements
entitling it to engage in such trade. (See Customs ruling letter
103668, dated December 12, 1978, published as Customs Service
Decision (C.S.D.) 79-321)

Legitimate equipment, supplies and stores of a pipe-laying vessel-for
use-in-ts-mission, including pipe laden on board to be paid out in the
course of such operations, are not considered merchandise within the
purview of § 883. However, articles transported on the vessel
between points embraced within the coastwise laws which are not
legitimate equipment, supplies and stores of the vessel are subject to
§ 883. Id.

Crewmembers of a pipe-laying vessel, including technicians
necessary to assist in the vessel's pipe-laying operation, are not
considered passengers under § 289, nor are employees of the
installation contractor and/or its subcontractors who are on the vessel
in connection with its business. Id.

-10 -
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With respect to the laying of umbilicals, Customs has held that activity
..to be akin to the laying of subsea cable or pipe...” Customs ruling
Ietter 113726 dated November 7, 1996. EuFtheFmeFe—umbMGaJs

In regard to the issues presented for our consideration, we note at the
outset that the entry of articles pursuant to a TIB and their placement
in a bonded facility are of no consequence for purposes of Customs
administration of 46 U.S.C. App. § 883. Furthermore, it is readily
apparent that the Platform and the three subsea wells depicted in
Attachment 1 are coastwnse pomts pursuant to the OCSLA Heweue;-

§—883— However there are msufﬂcnent facts to determine whether the
item at issue constitutes a tool (and as such, vessel equipment used

by the vessel S crew). What—eenstaﬂﬁes—vessel—eq&-@mem—vemas

|tems are vessel equipment or merchandise deoends on the nature of
the item and the facts associated with the operation of the vessel.

Furthermore, the construction project management and field engineer

| personnel carried onboard the Vessel pursuantte-its-mission-are not
considered to be “passengers” for purposes of 46 U.S.C. App. § 289
so that the transportation between the U.S. Gulf Coast Port and the
Offshore Worksite by the Vessel would not give rise to a violation of
that statute. However, their transportation between these coastwise
points on any other vessel necessitates that vessel being coastwise-
qualified.

HOLDINGS:

1. Fhe-CBP needs additional facts regarding the nature and use of
the items in question before determining whether the offloading of
the foreign-sourced reels, foreign-sourced Umbilical Line and
Umbilical Line Materials from the Vessel at a U.S. Gulf Coast Port
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following the voyage from [ ], reloading the reels, Umbilicial

Line and Umbilical Line Materials onboard the Vessel for

transportation to the Offshore Worksite in connection with the

laying of the Umbilical Line and Umbilical Line Materials and the

transportation of the empty reels back to the U.S. Gulf Coast Port
| dees-notviolates 46 U.S.C. App. § 883.

2. CBP needs additional facts regarding the nature and use of the

items in question before determining whether the The-use of the
Vessel to transport the foreign-sourced carousel, reels, Umbilical
Line and Umbilical Line Materials from the U.S. Gulf Coast Port to
the Offshore Worksite in connection with the laying of the Umbilical
Line and Umbilical Line Materials and to carry the empty reels

| back to the U.S. Gulf Coast Port dees-retviolates 46 U.S.C. App.
§ 883.

3. CBP needs additional facts regarding the nature and use of the

items in question before determining whether the Fhe-use of the
Vessel to carry the U.S.-sourced reels,
Methanol Line and Methanol Line Material from the U.S. Gulf
Coast Port to the Offshore Worksite in connection with the laying of
the Methanol Line and Methanol Line Materials and to carry the

| empty reels back to the U.S. Gulf Coast Port dees-netviolates 46
U.S.C. App. § 883.

4. CBP needs additional facts regarding the nature and use of the
items in question before determining whether the Fhe-use of the
Vessel to carry the U.S.-sourced Umbilical
Line Materials from the U.S. Gulf Coast Port to the Offshore
Worksite in connection with laying of the Umbilical Line and
] Umbilical Line Materials dees-retviolates 46 U.S.C. App. § 883.

5. The transportation of contract project management and
field engineer personnel on the Vessel from the U.S. Gulf Coast
Port to the Offshore Worksite and back again does not violate 46
U.S.C. App. § 289.

Sincerely,

Larry L. Burton
Chief
Entry Procedures and Carriers Branch
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ATTACHMENT M

HQ 115771
August 19, 2002
VES-3-07-RR:IT:EC 115771 GEV
CATEGORY: Carriers
JosE A. CHABERT LIOMPART
MANAGER
SuBaQuUATIC MAIN OPERATION SECTION
Warer Company oF Puerto Rico
Posrt Orrice Box 7066
San Juan, Puerro Rico 00916-9990

RE: Coastwise Trade; Pipeline Repairs; 46 U.S.C. App. §§ 289, 883

Dear MR. LioMPART:

This is in response to your fax dated August 8, 2002, with supporting
documentation, requesting a ruling concerning the use of a foreign-flag vessel
for underwater pipeline repairs. Our ruling is set forth below.

FACTS:

The Puerto Rico Aqueduct & Sewer Authority (PRASA) has contracted with
Bic Marine, Inc. (BIC) to perform emergency underwater repairs on a water
pipeline at the waste water treatment plant at Ponce, Puerto Rico. This work
is being performed on an emergency basis due to the fact that a low flow has
been detected in several segments of the pipeline and it is necessary to
comply with the water quality parameters established by the U.S. Environ-
mental Protection Agency.

Bic has informed your company that they will be using the services of
Dockside Marine Contractors, Inc., which will supply a Panamanian-flag
vessel (the GREAT CARIBE) to transport the necessary equipment (a re-
motely operated vehicle (ROV)) to perform the work. The vessel will be
operated in a radius of two nautical miles from the Ponce Waste Water
Treatment Plant.

ISSUE:

Whether the use of a foreign-flag vessel in effecting repairs to an under-
water pipeline as described above is violative of 46 U.S.C. App. §§ 289 and/or
883.

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 289 of title 46 (46 U.S.C. App. §
289), prohibits the transportation of passengers between points in the United
States embraced within the coastwise laws, either directly or by way of a
foreign port, in a non-coastwise-qualified vessel (i.e., one that is not U.S.-
built, owned and documented). We note that pursuant to § 4.50(b), Customs
Regulations (19 CFR § 4.50(b)), promulgated pursuant to 46 U.S.C. App. §
289 and used in Customs administration of that statute, the word “passen-
ger” is defined as “ ... any person carried on a vessel who is not connected with
the operation of such vessel, her navigation, ownership or business.”

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the
merchandise coastwise law often called the “Jones Act”), provides, in part,
that no merchandise shall be transported between points in the United
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States embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented).

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea baseline,
and to points located in internal waters, landward of the territorial sea
baseline, in cases where the baseline and the coastline differ. With respect to
Puerto Rico, Customs has long-held that the coastwise laws are applicable
thereto pursuant to 48 U.S.C. § 744 and 46 U.S.C. § 877.

In regard to the operation of the vessel in question, it has long been the
position of the Customs Service that the transportation by such vessels of
equipment, supplies and materials used on or from such vessels in effecting
services such as inspections of, and/or repairs to, offshore or subsea struc-
tures, including the laying and repair of pipelines, does not constitute a use
of the vessel in the coastwise trade, provided, such articles are necessary for
the accomplishment of the vessel’s mission, and are usually carried on board
as a matter of course. (Customs ruling letters 108442, dated August 13, 1986;
109576, dated July 12, 1988; 113838, dated February 25, 1997, and T.D.
78-387) The underlying rationale for this position is that the aforementioned
articles are not considered “merchandise” for purposes of 46 U.S.C. App. §
883. Furthermore, crewmembers of such vessels, including divers and tech-
nicians, as well as construction personnel carried on board in connection with
the aforementioned services performed on or from the vessels, are not con-
sidered “passengers” within the meaning of 19 CFR § 4.50(b). (Id., see also
C.S.D.s 79-321, 81-214)

Accordingly, our review of the information you provided indicates that the
use of the GREAT CARIBE for purposes of repairing the subject pipeline is
not prohibited by the above-cited coastwise laws.

HOLDING:

The use of a foreign-flag vessel in effecting repairs to an underwater
pipeline as described above is not violative of 46 U.S.C. App. §§ 289 and/or
883.

Sincerely,
Acting Chief
Entry Procedures and Carriers Branch
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Attachment N
HQ 115771
August 19, 2002
VES-3-07-RR:IT:EC 115771 GEV
CATEGORY: Carriers

Jose A. Chabert Liompart

Manager

Subaquatic Main Operation Section
Water Company of Puerto Rico
Post Office Box 7066

San Juan, Puerto Rico 00916-9990

RE: Coastwise Trade; Pipeline Repairs; 46 U.S.C. App. §§ 289, 883
Dear Mr. Liompart:

This is in response to your fax dated August 8, 2002, with supporting
documentation, requesting a ruling concerning the use of a foreign-
flag vessel for underwater pipeline repairs. Our ruling is set forth
below.

FACTS:

The Puerto Rico Aqueduct & Sewer Authority (PRASA) has contracted
with Bic Marine, Inc. (BIC) to perform emergency underwater repairs
on a water pipeline at the waste water treatment plant at Ponce,
Puerto Rico. This work is being performed on an emergency basis
due to the fact that a low flow has been detected in several segments
of the pipeline and it is necessary to comply with the water quality
parameters established by the U.S. Environmental Protection Agency.

Bic has informed your company that they will be using the services of
Dockside Marine Contractors, Inc., which will supply a Panamanian-
flag vessel (the GREAT CARIBE) to transport the necessary
equipment (a remotely operated vehicle (ROV)) to perform the work.
The vessel will be operated in a radius of two nautical miles from the
Ponce Waste Water Treatment Plant.

-2.

ISSUE:
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Whether the use of a foreign-flag vessel in effecting repairs to an
underwater pipeline as described above is violative of 46 U.S.C. App.
§§ 289 and/or 883.

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 289 of title 46 (46 U.S.C.
App. § 289), prohibits the transportation of passengers between points
in the United States embraced within the coastwise laws, either
directly or by way of a foreign port, in a non-coastwise-qualified vessel
(i.e., one that is not U.S.-built, owned and documented). We note that
pursuant to § 4.50(b), Customs Regulations (19 CFR § 4.50(b)),
promulgated pursuant to 46 U.S.C. App. § 289 and used in Customs
administration of that statute, the word "passenger" is defined as "

any person carried on a vessel who is not connected with the
operation of such vessel, her navigation, ownership or business."

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883,
the merchandise coastwise law often called the “Jones Act”), provides,
in part, that no merchandise shall be transported between points in the
United States embraced within the coastwise laws, either directly or
via a foreign port, or for any part of the transportation, in any vessel
other than one that is coastwise-qualified (i.e., U.S.-built, owned and
documented).

The coastwise laws generally apply to points in the territorial sea,
defined as the belt, three nautical miles wide, seaward of the territorial
sea baseline, and to points located in internal waters, landward of the
territorial sea baseline, in cases where the baseline and the coastline
differ. With respect to Puerto Rico, Customs has long-held that the
coastwise laws are applicable thereto pursuant to 48 U.S.C. § 744 and
46 U.S.C. § 877.

In regard to the operation of the vessel in question, it has long been
the position of the Customs Service that the transportation by such
vessels of equipment, supplies and materials used on or from such
vessels in effecting services such as inspections of, and/or repairs to,
offshore or subsea structures, including the laying and repair of
pipelines, does not constitute a use of the vessel in the coastwise

trade.; m,—seeh—aﬂ@esﬂ%neeessaw—fepme—aeeemphstmﬂt

1—9—18—38-7'9—The underlylng ratlonale for thrs posmon is that the



89 CUSTOMS BULLETIN AND DECISIONS, VOL. 53, No. 38, OcroBer 23, 2019

aforementioned articles are not considered "merchandise" for

| purposes of 46 U.S.C. App. § 883, but rather vessel equipment.
Furthermore, crewmembers of such vessels, including divers and
technicians, as well as construction personnel carried on board in
connection with the aforementioned services performed on or from the
vessels, are not considered "passengers" within the meaning of 19
CFR § 4.50(b). (ld., see also C.S.D.s 79-321, 81-214)

Accordingly, our review of the information you provided indicates that
the use of the GREAT CARIBE for purposes of repairing the subject
pipeline is not prohibited by the above-cited coastwise laws.

HOLDING:
The use of a foreign-flag vessel in effecting repairs to an underwater
pipeline as described above is not violative of 46 U.S.C. App. §§ 289
and/or 883.

Sincerely,

Acting Chief
Entry Procedures and Carriers Branch
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ATTACHMENT O

HQ 116078
February 11, 2004
VES-3-06:RR:IT:EC 116078 TLS
CATEGORY: Carriers
JULIE KNIGHT
IspanDs’ O1L SpILL ASSOCIATION
225 A STREET
PO. Box 2316
Fripay HArBor, WasHINGTON 98250-2316

RE: Oil spill containment and cleanup operations; 46 U.S.C. App. §§ 289 and
883; 19 CFR 4.50(b)

Dear Ms. KnigHT:

This is in response to your letter of November 5, 2003, in which you request
clarification regarding the use of non-coastwise vessels to engage in oil spill
containment and cleanup operations in U.S. waters. Our ruling on this
matter is set forth below.

FACTS:

Islands’ Oil Spill Association (IOSA) is a non-profit organization that pro-
vides oil spill response and prevention services in Washington. You describe
IOSA’s services as responding to local spills on a first response basis when
local agencies cannot arrive before IOSA, responding to local spills that are
too small or short- term to be worthy of response from local agencies, and
contribution of local knowledge to longer term spill response procedures. You
state that IOSA is reimbursed for operating expenses by either the respon-
sible party or the U.S. Coast Guard.

The vessel IOSA proposes to use for these operations is a Canadian-built
vessel. It has been specifically built to perform the following operations: carry
a spill response crew and equipment to the spill site, setting a boom for initial
containment, deflection, or diversion of oil, stopping a spill source, and pro-
viding a platform for removal equipment. You claim that the vessel will not
transport any recovered oil and that such transportation will be provided by
smaller U.S.-built vessels, which are also owned by IOSA.

ISSUE:

Whether a non-coastwise qualified vessel may engage in the operations
described above pursuant to 46 U.S.C. App. §§ 289.

LAW AND ANALYSIS:

Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 U.S.C.
App. § 883 [also referred to as the “Jones Act”]), provides, in pertinent part,
that:

No merchandise shall be transported by water, or by land and water, on
penalty of forfeiture of the merchandise (or monetary amount up to the value
thereof... or the actual cost of the transportation, whichever is greater, to be
recovered from any consignor, seller, owner, importer, consignee, agent, or
other person or persons so transporting or causing said merchandise to be
transported), between points in the United States... embraced within the
coastwise laws, either directly or via a foreign port, or for any part of the
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transportation, in any other vessel than a vessel built in and documented
under that laws of the United States and owned by persons who are citizens
of the United States...

We have previously ruled on a case concerning a non-coastwise oil spill
recovery vessel. In Customs ruling HQ 110386 (September 29, 1989), we
ruled that a non-coastwise-qualified vessel may engage in, among other
things, using oil separation equipment to purify water and pump it into
barges for disposition. We ruled in HQ 110386 that such operations would not
provide transportation of merchandise between coastwise points. HQ 110386
also noted that Customs has long held that the use of a non-coastwise
qualified vessel as a stationary facility, whether for lodging, processing,
storage, etc., is not a transportation activity which would be prohibited under
section 883.

Thus, in this case, the activities contemplated for the subject vessel would
not be violative of section 883 when they are stationary activities within the
meaning of HQ 110386. See also Customs ruling HQ 111372 (March 20, 1991).
As noted above, the subject vessel would carry its gear (containment boom,
absorbents, anchor systems, drums, etc.) in order to set a boom for initial
containment, deflection, or diversion of oil, stopping a spill source, and pro-
vide a platform for removal equipment. None of these activities would involve
the transportation of merchandise in view of the fact that the gear involved
is vessel equipment which does not constitute merchandise for purposes of 46
U.S.C. App. § 883. We have consistently held that equipment that will be used
by a vessel in the course of its business is not “merchandise” within the
general meaning of that term. See, e.g., Customs ruling 113137 (June 27,
1994); Customs ruling HQ 112218 (July 22, 1992); and Customs ruling HQ
102945 (November 8, 1978). See also Treasury Decision 49815(4) (March 13,
1939). We emphasize, however, that any transportation of the recovered oil at
any point within coastwise waters must be done by coastwise-qualified ves-
sels.

The passenger coastwise law, 46 U.S.C. App. § 289, provides that “[n]o
foreign vessel shall transport passengers between ports or places in the
United States, either directly or by way of a foreign port, under a penalty of
$300 for each passenger so transported and landed. Pursuant to 19 CFR
4.50(b), a vessel “passenger” is defined as “any person carried on a vessel who
is not connected with the operation of such vessel, her navigation, ownership,
or business.” Thus, the spill response crew and crew members involved in
navigation of the vessel would not be considered passengers within the
meaning of section 4.50(b) and therefore are exempt from section 289.

HOLDING:

As specified in the Law and Analysis section of this ruling, the subject
non-coastwise vessel may engage in the operations described above since
such activities do not violate the provisions of 46 U.S.C. App. §§ 289 and 883.

Sincerely,
GLEN E. VEREB
Chief

Entry Procedures and Carriers Branch
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Attachment P
HQ 116078
February 11, 2004

VES-3-06:RR:IT:EC 116078 TLS
CATEGORY: Carriers

Julie Knight

Islands’ Oil Spill Association

225 A Street

P.O. Box 2316

Friday Harbor, Washington 98250-2316

RE: Qil spill containment and cleanup operations; 46 U.S.C. App. §§ 289 and 883;
19 CFR 4.50(b)

Dear Ms. Knight:

This is in response to your letter of November 5, 2003, in which you request
clarification regarding the use of non-coastwise vessels to engage in oil spill
containment and cleanup operations in U.S. waters. Our ruling on this matter is set
forth below.

FACTS:

Islands’ Oil Spill Association (IOSA) is a non-profit organization that provides oil
spill response and prevention services in Washington. You describe IOSA’s
services as responding to local spills on a first response basis when local agencies
cannot arrive before IOSA, responding to local spills that are too small or short-
term to be worthy of response from local agencies, and contribution of local
knowledge to longer term spill response procedures. You state that IOSA is
reimbursed for operating expenses by either the responsible party or the U.S.
Coast Guard.

The vessel IOSA proposes to use for these operations is a Canadian-built vessel.
It has been specifically built to perform the following operations: carry a spill
response crew and equipment to the spill site, setting a boom for initial
containment, deflection, or diversion of oil, stopping a spill source, and providing a
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platform for removal equipment. You claim that the vessel will not transport any
recovered oil and that such transportation will be provided by smaller U.S.-built
vessels, which are also owned by IOSA.

ISSUE:

Whether a non-coastwise qualified vessel may engage in the operations described
above pursuant to 46 U.S.C. App. §§ 289.

LAW AND ANALYSIS:

Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 U.S.C. App. §
883 [also referred to as the “Jones Act™]), provides, in pertinent part, that:

No merchandise shall be transported by water, or by land and water, on penalty of
forfeiture of the merchandise (or monetary amount up to the value thereof... or the
actual cost of the transportation, whichever is greater, to be recovered from any
consignor, seller, owner, importer, consignee, agent, or other person or persons so
transporting or causing said merchandise to be transported), between points in the
United States... embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any other vessel than a vessel built in
and documented under that laws of the United States and owned by persons who
are citizens of the United States...

We have previously ruled on a case concerning a non-coastwise oil spill recovery
vessel. In Customs ruling HQ 110386 (September 29, 1989), we ruled that a non-
coastwise-qualified vessel may engage in, among other things, using oil separation
equipment to purify water and pump it into barges for disposition. We ruled in HQ
110386 that such operations would not provide transportation of merchandise
between coastwise points. HQ 110386 also noted that Customs has long held that
the use of a non-coastwise qualified vessel as a stationary facility, whether for
lodging, processing, storage, etc., is not a transportation activity which would be
prohibited under section 883.

Thus, in this case, the activities contemplated for the subject vessel would not be
violative of section 883 when they are stationary activities within the meaning of
HQ 110386. See also Customs ruling HQ 111372 (March 20, 1991). As noted
above, the subject vessel would carry its gear (containment boom, absorbents,
anchor systems, drums, etc.) in order to set a boom for initial containment,
deflection, or diversion of oil, stopping a spill source, and provide a platform for
removal equipment. None of these activities would involve the transportation of
merchandise in view of the fact that the gear involved is vessel equipment which
does not constitute merchandise for purposes of 46 U.S.C. App. § 883. We-have
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B

1992)-and-Customs-ruling-HQ-102945 (November 8,1978).—See also-Treasury
Decision 49815(4) (March 13, 1939). We emphasize, however, that any
transportation of the recovered oil at any point within coastwise waters must be
done by coastwise-qualified vessels.

The passenger coastwise law, 46 U.S.C. App. § 289, provides that “[n]o foreign
vessel shall transport passengers between ports or places in the United States,
either directly or by way of a foreign port, under a penalty of $300 for each
passenger so transported and landed. Pursuant to 19 CFR 4.50(b), a vessel
“passenger” is defined as “any person carried on a vessel who is not connected
with the operation of such vessel, her navigation, ownership, or business.” Thus,
the spill response crew and crew members involved in navigation of the vessel
would not be considered passengers within the meaning of section 4.50(b) and
therefore are exempt from section 289.

HOLDING:
As specified in the Law and Analysis section of this ruling, the subject non-
coastwise vessel may engage in the operations described above since such

activities do not violate the provisions of 46 U.S.C. App. §§ 289 and 883.

Sincerely,

Glen E. Vereb
Chief
Entry Procedures and Carriers Branch
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ATTACHMENT Q

HQ 115218
November 30, 2000
VES-3-15-RR:IT:EC 115218 GEV
CATEGORY: Carriers
Kevin T. Dossert, Esq.
Preis, Krarr & Roy
520 Post OAk BOULEVARD
Surre 800
Housrton, Texas 77027

RE: Coastwise Trade; Outer Continental Shelf Lands Act; 43 U.S.C. §
1333(a); 46 U.S.C. App. §§ 289, 883

Drar MR. DossEetT:

This is in response to your letter of October 23, 2000, requesting a ruling as
to whether the use of a foreign-flagged vessel in the transportation and
installation of certain equipment at a location in the Gulf of Mexico violates
the coastwise laws. Our ruling on this matter is set forth below.

FACTS:

Your client, a large subsea engineering concern, has been awarded a con-
tract to install a pipeline tie-in spool piece between a previously-laid flowline
and a subsea manifold in the United States Gulf of Mexico, outside territorial
waters but within the Exclusive Economic Zone (“EEZ”) in the waters over
the Outer Continental Shelf (“OCS”).

The piece in question is a “U”-shaped deepwater flowline tie-in spool piece
with a horizontal run of 75’ and two vertical runs of 25’. It is an essential
component of the previously-laid flowline, as without it the flowline cannot be
made operative.

Your client intends to use a Panamanian-flagged vessel for this installation
operation. The vessel is a multi-purpose vessel, capable of subsea construc-
tion, maintenance and inspection, heavy lift, and flexible flowline, umbilical
and coiled tube lay operations, among others.

The vessel in question is capable of being fitted with a modular carousel
system for pipelaying operations and has been utilized as a pipelaying vessel
on previous occasions; however, during the pipeline tie-in spool piece attach-
ment operation this equipment will not be aboard. The vessel is dynamically
positioned (DP) but also capable of 4- or 8-point mooring. During the opera-
tions in questions, she will be operating under dynamic positioning and will
not be moored to the sea floor.

The attachment of the pipeline tie-in spool piece will entail a separate
mobilization from the pipelaying phase of the project. In addition, while your
client proposes to utilize the above-described non-coastwise-qualified vessel
in the follow-on pipeline tie-in spool piece attachment operation, that vessel
was not involved in the original pipelaying phase of the operation.

The pipeline tie-in spool piece attachment operation would entail the vessel
departing a United States port and proceeding to one or more points in
waters over the OCS within the United States’ EEZ, and thereafter returning
to a United States port. In addition to its crew, other personnel necessary for
the performance of the proposed operations, and the pipeline tie-in spool



96 CUSTOMS BULLETIN AND DECISIONS, VOL. 53, No. 38, Ocroser 23, 2019

piece, the vessel will carry consumables and materials and equipment nec-
essary for the completion of those operations.

The attachment of the pipeline tie-in spool piece to the previously-laid
flowline and subsea manifold is a diverless operation. The pipeline tie-in
spool piece is attached to a “spreader bar,” which is in turn attached to the
vessel’s crane. The pipeline tie-in spool piece is then lowered into the sea and
descends to the seabed. Guidance and orientation of the pipeline tie-in spool
piece are controlled by remotely operated vehicles (ROVs), which are part of
the vessel’s equipment. Once the connections of the pipeline tie-in spool piece
to the flowline and the subsea manifold are secured, the ROVs release the
spreader bar, which is then retrieved by the vessel’s crane. The ROVs then
return to the vessel and the operations are complete.

ISSUE:

Whether the use of a foreign-flagged vessel in the transportation and
installation operation described above constitutes a violation of 46 U.S.C.
App. §§ 289 and/or 883.

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the
merchandise coastwise law often called the “Jones Act”), provides, in part,
that no merchandise shall be transported between points in the United
States embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented).

Pursuant to title 19, United States Code, § 1401(c) (19 U.S.C. § 1401(c)), the
word “merchandise” is defined as “...goods, wares and chattels of every de-
scription, and includes merchandise the importation of which is prohibited.”
). In addition, Customs has also held the equipment of a vessel to be consid-
ered as other than merchandise for purposes of that authority. To that end,
vessel equipment has been defined as articles, “...necessary and appropriate
for the navigation, operation, or maintenance of the vessel and for the comfort
and safety of the persons on board.” (T.D. 49815(4), dated March 13, 1939)

Section 4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated
pursuant to the aforementioned statute, provides, in pertinent part, as fol-
lows:

A coastwise transportation of merchandise takes place, within the mean-
ing of the coastwise laws, when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is unladen at another coast-
wise point,...” (Emphasis added)

Title 46, United States Code Appendix, § 289 (46 U.S.C. App. § 289, the
passenger coastwise law) as interpreted by the Customs Service, prohibits
the transportation of passenger between points in the United States em-
braced within the coastwise laws, either directly or by way of a foreign port,
in a non-coastwise-qualified vessel (i.e., any vessel that is not built in and
documented under the laws of the United States, and owned by persons who
are citizens of the United States). For purposes of § 289, “passenger” is
defined as “...any person carried on a vessel who is not connected with the
operation of such vessel, her navigation, ownership, business.” (19 CFR §
4.50(b)) Section 4.80a, Customs Regulations (19 CFR § 4.80a) is interpretive
of 46 U.S.C. App. § 289.
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The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea baseline,
and to points located in internal waters, landward of the territorial sea
baseline, in cases where the baseline and the coastline differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom ...
to the same extent as if the outer Continental Shelf were an area of
exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95-372, Title II, § 203, 92 Stat. 635), to add, among other things, the
language concerning temporary attachment to the seabed. The legislative
history associated with this amendment is telling, wherein it is stated that:

...It is thus clear that Federal law is to be applicable to all activities or all
devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurtenances,
on the OCS for exploration, development, or production purposes. [House
Report 95-590 on the OCSLA Amendment of 1978, page 128, reproduced
at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the Customs and navi-
gation laws, including the coastwise laws, the laws on entrance and clearance
of vessels, and the provisions for dutiability of merchandise, are extended to
mobile oil drilling rigs during the period they are secured to or submerged
onto the seabed of the OCS (Treasury Decision (T.D.) 54281(1)). We have
applied the same principles to drilling platforms, artificial islands, and simi-
lar structures, as well as devices attached to the seabed of the OCS for the
purpose of resource exploration operations, including warehouse vessels an-
chored over the OCS when used to supply drilling rigs on the OCS. (see
Customs Service Decisions (C.S.D.s) 81-214 and 83-52, and Customs Ruling
Letter 107579, dated May 9, 1985)

In regard to the scenario presented for our consideration, we note that it
involves both the transportation of a pipeline tie-in spool piece by a foreign-
flag vessel to the installation site on the OCS where the installation will be
done by the vessel’s crew, including technicians and personnel carried on
board in connection with the operation. Customs has previously held that the
use of a foreign-flag vessel to transport pipeline connectors and tools from a
port in the United States to an OCS job site and install it thereby connecting
a pipeline to a drilling platform or subsea wellhead would not violate the
coastwise laws if the work was done from the vessel but would violate the
coastwise laws if the vessel merely transported the connectors and tools to
the drilling platform or subsea wellhead and the connection operation was
not performed on or from that vessel. (see Customs ruling letter 108442,
dated August 13, 1986; see also Treasury Decision (T.D.) 78-387)

Customs position that no violation of the coastwise laws would occur in
scenarios such as those discussed in the above-referenced rulings is predi-
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cated on the understanding that all equipment, consumables and tools/
materials carried on board the vessel are not “merchandise” for purposes of
46 U.S.C. App. § 883, provided such articles are to be utilized in furtherance
of the vessel’s mission. (Customs ruling letter 113838, dated February 25,
1997) The same rationale renders crewmembers of such vessels, including
divers and technicians, as well as any other personnel carried on board in
connection with the services performed on or from such vessels, to be other
than “passengers” within the meaning of 19 CFR § 4.50(b). Id.

Accordingly, since the use of the Panamanian-flag vessel under consider-
ation would be in accordance with the aforementioned Customs rulings, it
would not be violative of 46 U.S.C. App. §§ 289 and/or 883.

HOLDING:

As discussed in the Law and Analysis portion of this ruling, the use of a
foreign-flagged vessel for the transportation and installation operation de-
scribed above does not constitute a violation of 46 U.S.C. App. §§ 289 and/or
883.

Sincerely,

Larry L. Burron
Chief

Entry Procedures and Carriers Branch
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ATTACHMENT R

HQ 115311
May 10, 2001
VES-3-15-RR:IT:EC 115311 GEV
CATEGORY: Carriers
PryLLis Price
ConTrACT ENGINEER
CorrLextp STENA OFFsHORE INc.
7660 Woopway, Surrte 390
Housron, Texas 77063

RE: Coastwise Trade; Outer Continental Shelf; Flexible and Umbilical Pipe-
lay; 43 U.S.C. § 1333(a); 46 U.S.C. App. § 883

Drar Ms. Price:

This is in response to your letter dated March 1, 2001, requesting a ruling
regarding the use of a foreign-flagged installation vessel on the Outer Con-
tinental Shelf (OCS) that is scheduled to commence operations on June 1,
2001. Our ruling is set forth below.

FACTS:

Coflexip Stena Offshore Inc. (“Coflexip”) is to engage in an operation in-
volving a foreign-flagged vessel to be used for the connection of four subsea
wellheads on the OCS with a tension leg platform (“TLP”) that is moored in
the Typhoon Field Development, Green Canyon blocks 236 and 237, in the
Gulf of Mexico. The wellheads will be linked to the TLP with flexible flowlines
and risers manufactured in France and umbilical lines from the U.S. The
flowlines will include three 4.5-inch inside diameter lines and one 5.3-inch
inside diameter line with varying lengths of 0.9 to 2.3 miles.

The planned installation will begin following the shipment of the flexible
flowlines and risers by commercial vessel from Le Trait, France, to a U.S.
port, where that equipment will be temporarily offloaded onto a dock or barge
for immediate loading aboard a foreign-flag installation vessel. During the
course of the installation, the flexible flowlines and umbilical lines will not be
unloaded like cargo but will be paid out from carousels and reels on board the
installation vessel during the course of the installation operation on the OCS.

ISSUE:

1. Whether the use of a foreign-flagged vessel for the installation of
flexible flowlines, umbilical lines and risers on the OCS as described
above constitutes a violation of 46 U.S.C. App. § 883.

2. Whether the temporary offloading of the flexible flowlines and risers
onto a dock or barge in a U.S. port, and their immediate loading
aboard an installation vessel for transportation to and installation on
the OCS, renders such articles nondutiable

LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the
merchandise coastwise law often called the “Jones Act”), provides, in part,
that no merchandise shall be transported between points in the United
States embraced within the coastwise laws, either directly or via a foreign



100 CUSTOMS BULLETIN AND DECISIONS, VOL. 53, No. 38, Ocroser 23, 2019

port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented). Pursuant to §
4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated pursuant to
46 U.S.C. App. § 883, a coastwise transportation of merchandise takes place
when merchandise laden at one coastwise point is unladen at another coast-
wise point.

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea baseline,
and to points located in internal waters, landward of the territorial sea
baseline, in cases where the baseline and the coastline differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom ...
to the same extent as if the outer Continental Shelf were an area of
exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95-372, Title II, § 203, 92 Stat. 635), to add, among other things, the
language concerning temporary attachment to the seabed. The legislative
history associated with this amendment is telling, wherein it is stated that:

...It is thus clear that Federal law is to be applicable to all activities or all
devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurtenances,
on the OCS for exploration, development, or production purposes. [House
Report 95-590 on the OCSLA Amendment of 1978, page 128, reproduced
at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the coastwise laws, the
laws on entrance and clearance of vessels, and the provisions for dutiability
of merchandise, are extended to mobile oil drilling rigs during the period they
are secured to or submerged onto the seabed of the OCS. (See Treasury
Decisions (T.D.s) 54281(1)), 71-179(1)m 78-225 and Customs Service Deci-
sion (C.S.D.) 85-54) We have applied the same principles to drilling plat-
forms, artificial islands, and similar structures, as well as devices attached to
the seabed of the OCS for the purpose of resource exploration operations,
including warehouse vessels anchored over the OCS when used to supply
drilling rigs on the OCS. (see Customs Service Decisions (C.S.D.s) 81-214
and 83-52, and Customs Ruling Letter 107579, dated May 9, 1985)

With respect to the issues presented for our consideration, we note at the
outset that the flexible flowlines and umbilical lines will be installed in the
same manner as cable or pipe laid on the ocean floor (i.e., paid out, not
unladed). Customs has long-held that the laying of cable between two points
embraced within the coastwise laws of the United States is not coastwise
trade. (see C.S.D. 79-346) It is therefore our position that the installation of
flowlines and umbilical lines as described above is not coastwise trade and
the use of a foreign-flagged vessel to effect such installation is not a violation
of 46 U.S.C. App. § 883.
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The risers to be installed are part of the connection apparatus used to link
the wellheads to the TLP. Although the risers will not be “paid out” as will the
flexible flowlines and umbilical lines described above, we note that Customs
has held that the use of a foreign-flag vessel to transport pipeline connectors
and tools from a port in the United States to an OCS job site and to connect
a pipeline to a drilling platform or subsea wellhead would not violate the
coastwise laws if the work was done from the vessel, but would violate the
coastwise laws if the vessel merely transported the connectors and tools to
the drilling platform or subsea wellhead and the connection operation was
not performed on or from that vessel. (see Customs ruling letter 108442,
dated August 13, 1986; see also Treasury Decision (T.D.) 78-387) Accordingly,
the proposed use of a foreign-flag vessel in installing the risers is not violative
of 46 U.S.C. App. § 883 provided such installation is performed on or from
that vessel.

With respect to the second issue presented for our consideration, all goods
imported into the Customs territory of the United States from outside thereof
are subject to duty or exempt therefrom as provided for by the Harmonized
Tariff Schedule of the United States (HTSUS). General Note 1, HTSUS. The
term “importation” is generally defined as “the bringing of goods within the
jurisdictional limits of the United States with the intention to ulade them.”
(See C.S.D. 89-39, Hollander Co. v. United States, 22 C.C.P.A. 645, 648 (1935)
and United States v. Field & Co., 14 Ct. Cust. App. 406 (1927). Merchandise
arriving on a vessel is deemed imported on “the date on which the vessel
arrives within the limits of a port in the United States with intent then and
there to unlade such merchandise.” (See United States v. Commodities Export
Co., 733 F.Supp. 109 (1990) and 19 CFR § 101.1)

Accordingly, the subject flowlines and risers arriving from France will be
deemed imported at the time when they are offloaded at a U.S. port. Pursuant
to § 141.1(a), Customs Regulations (19 CFR § 141.1(a)), duties and the
liability for their payment accrue upon imported merchandise on arrival of
the importing vessel within a Customs port with intent then and there to
unlade. Furthermore, § 141.4(a), Customs Regulations (19 CFR § 141.4(a))
provides that all merchandise imported into the United States is required to
be entered, unless specifically excepted. Such exceptions, provided in §
141.4(b), Customs Regulations (19 CFR § 141.4(b)), do not include the flexible
flowlines and risers under consideration. Consequently, these articles will be
subject to Customs entry requirements and will be dutiable in their entirety
when offloaded at a U.S. port notwithstanding their immediate reloading
aboard an installation vessel and immediate transportation to and installa-
tion on the OCS.

Parenthetically, it should be noted that the procedures regarding immedi-
ate exportation (IE) set forth in § 18.25, Customs Regulations (19 CFR §
18.25) may not be implemented to obviate the aforementioned duty and entry
requirements for this merchandise in view of the fact that a portion of it will
either be attached to and rising along the platform to which U.S. Customs
laws apply (see Customs ruling letters 110403, dated September 15, 1989,
and 106454, dated November 16, 1983), while the remainder, although lying
on the OCS, is not intended to be united to the mass of things belonging to a
foreign country and therefore is not exported within the meaning of the
applicable Customs laws and regulations. (See definition of the term “expor-
tation” set forth in 19 CFR § 101.1)
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HOLDING:

1. The use of a foreign-flagged vessel for the installation of flexible
flowlines and umbilical lines on the OCS as described above does not
constitute a violation of 46 U.S.C. App. § 883. With respect to the
risers, their installation must be performed on or from the aforemen-
tioned vessel in order to be in compliance with 46 U.S.C. App. § 883.

2.  The temporary offloading of the flexible flowlines and risers to a dock
or barge in a U.S. port and their immediate loading aboard an
installation vessel for transportation to an installation on the OCS
does not render such articles nondutiable.

Sincerely,
Larry L. Burron
Chief

Entry Procedures and Carriers Branch



103  CcUSTOMS BULLETIN AND DECISIONS, VOL. 53, No. 38, Ocroser 23, 2019

ATTACHMENT S

HQ 115522
December 3, 2001
VES-3-15-RR:IT:EC 115522 GEV
CATEGORY: Carriers
Marrtaew D. EisgLg, Esq.
VinsoN & Evrkins L.L.P.
2300 First Crry TowER
1001 FANNIN STREET
Housrton, Texas 77002-6760

RE: Coastwise Trade; Outer Continental Shelf; Flexible Pipeline; Riser Pipe;
Umbilical Tie-Ins; 43 U.S.C. § 1333(a); 46 U.S.C. App. § 883

Drar Mr. E1seLE:

This is in response to your letter dated October 18, 2001, requesting a
ruling regarding the use of foreign-flagged installation vessels for subsea
operations. Our ruling is set forth below.

FACTS:

A deepwater foreign-flagged installation vessel fully equipped for subsea
work will arrive from a foreign port to load reels of flexible flowlines at a U.S.
port. The vessel will then proceed to an offshore location on the Outer
Continental Shelf (OCS). The flexible flowline will be paid out from the reels
on board the installation vessel during the course of the installation opera-
tions. A Remotely Operated Vehicle (ROV) equipped aboard the vessel will
then monitor the retrieval of the end of the flowline/riser to the platform. A
platform winch will be used to assist in the retrieval of the flowline/riser to
the platform. The installation vessel will be dynamically positioned during
the installation operation. Upon completion of the installment work the
installation vessel will return to the same port in the U.S. at which the reels
were loaded to offload the empty reels.

The same or a similar foreign-flagged installation vessel will be used for
offshore work on the OCS to install riser pipe and umbilical tie-ins between
wells, pipelines, manifolds, and platforms. The vessel is specially outfitted for
such operations with a ROV, onboard crane, dynamic positioning capability,
and other essential systems to perform subsea tie-ins. It is envisioned that
the riser pipe, umbilicals, and other tie-in materials will be loaded aboard the
vessel at a U.S. port and carried to the installation site. The subsea connec-
tion and installation work will be performed on or from the installation
vessel.

ISSUE:

1. Whether the use of a foreign-flagged vessel for the installation of
flexible flowlines on the OCS as described above constitutes a viola-
tion of 46 U.S.C. App. § 883.

2. Whether the use of a foreign-flagged vessel for the installation of
riser pipe and umbilical tie-ins on the OCS as described above con-
stitutes a violation of 46 U.S.C. App. § 883.
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LAW AND ANALYSIS:

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883, the
merchandise coastwise law often called the “Jones Act”), provides, in part,
that no merchandise shall be transported between points in the United
States embraced within the coastwise laws, either directly or via a foreign
port, or for any part of the transportation, in any vessel other than one that
is coastwise-qualified (i.e., U.S.-built, owned and documented). Pursuant to §
4.80b(a), Customs Regulations (19 CFR § 4.80b(a)), promulgated pursuant to
46 U.S.C. App. § 883, a coastwise transportation of merchandise takes place
when merchandise laden at one coastwise point is unladen at another coast-
wise point.

The coastwise laws generally apply to points in the territorial sea, defined
as the belt, three nautical miles wide, seaward of the territorial sea baseline,
and to points located in internal waters, landward of the territorial sea
baseline, in cases where the baseline and the coastline differ.

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as amended
(67 Stat. 462; 43 U.S.C. § 1333(a)) (OCSLA), provides, in part, that the laws
of the United States are extended to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom ...
to the same extent as if the outer Continental Shelf were an area of
exclusive Federal jurisdiction within a State.

The statute was substantively amended by the Act of September 18, 1978
(Pub. L. 95-372, Title II, § 203, 92 Stat. 635), to add, among other things, the
language concerning temporary attachment to the seabed. The legislative
history associated with this amendment is telling, wherein it is stated that:

...It is thus clear that Federal law is to be applicable to all activities or all
devices in contact with the seabed for exploration, development, and
production. The committee intends that Federal law is, therefore, to be
applicable to activities on drilling rigs, and other watercraft, when they
are connected to the seabed by drillstring, pipes, or other appurtenances,
on the OCS for exploration, development, or production purposes. [House
Report 95-590 on the OCSLA Amendment of 1978, page 128, reproduced
at 1978 U.S.C.C.A.N. 1450, 1534.]

Under the foregoing provision, we have ruled that the coastwise laws, the
laws on entrance and clearance of vessels, and the provisions for dutiability
of merchandise, are extended to mobile oil drilling rigs during the period they
are secured to or submerged onto the seabed of the OCS. (See Treasury
Decisions (T.D.s) 54281(1)), 71-179(1)m 78-225 and Customs Service Deci-
sion (C.S.D.) 85-54) We have applied the same principles to drilling plat-
forms, artificial islands, and similar structures, as well as devices attached to
the seabed of the OCS for the purpose of resource exploration operations,
including warehouse vessels anchored over the OCS when used to supply
drilling rigs on the OCS. (see Customs Service Decisions (C.S.D.s) 81-214
and 83-52, and Customs Ruling Letter 107579, dated May 9, 1985)

With respect to the issues presented for our consideration, we note at the
outset that the flexible flowlines in question will be installed in the same
manner as cable or pipe laid on the ocean floor (i.e., paid out, not unladed).
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Customs has long-held that the laying of cable between two points embraced
within the coastwise laws of the United States is not coastwise trade. (see
C.S.D. 79-346) Consequently, we have held that the installation of flexible
flowlines in this manner is not coastwise trade. (Customs ruling letter
115311, dated May 10, 2001) It is therefore our position that the installation
of flowlines as described above is not coastwise trade and the use of a
foreign-flagged vessel to effect such installation is not a violation of 46 U.S.C.
App. § 883.

The riser pipe and umbilical tie-ins to be installed are part of the connec-
tion apparatus used to link the wells, pipelines, manifolds, and platforms.
Although the risers and tie-ins will not be “paid out” as will the flexible
flowlines described above, we note that Customs has held that the use of a
foreign-flag vessel to transport pipeline connectors and tools from a port in
the United States to an OCS job site and to connect a pipeline to a drilling
platform or subsea wellhead would not violate the coastwise laws if the work
was done from the vessel, but would violate the coastwise laws if the vessel
merely transported the connectors and tools to the drilling platform or subsea
wellhead and the connection operation was not performed on or from that
vessel. (see Customs ruling letter 108442, dated August 13, 1986; see also
Treasury Decision (T.D.) 78-387) Accordingly, the proposed use of a foreign-
flag vessel in installing the subject riser pipe and umbilical tie-ins is not
violative of 46 U.S.C. App. § 883 provided, as stated above, such installation
is performed on or from that vessel.

HOLDING:

1. The use of a foreign-flagged vessel for the installation of flexible
flowlines on the OCS as described above does not constitute a viola-
tion of 46 U.S.C. App. § 883.
2. The use of a foreign-flagged vessel for the installation of riser pipe
and umbilical tie-ins on the OCS as described above does not consti-
tute a violation of 46 U.S.C. App. § 883.
Sincerely,
Lagrry L. Burron
Chief

Entry Procedures and Carriers Branch
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ATTACHMENT T

HQ 115938
April, 1, 2003
VES-3-06-RR:IT:EC 115938 LLO
CATEGORY: Carriers
J. KeLry Duncan, Esq.
JONES WALKER
201 St. CHARLES AVE.
NEw OrLEANS, Louisiana 70170-5100

RE: Coastwise Trade, Outer Continental Shelf; 43 U.S.C. §1333(a); 46 U.S.C.
App. §§289, 883

Dear Mr. Duncan:

This is in response to your letter dated March 6, 2003, on behalf of your
client, [ ], requesting a ruling on the use of non-coastwise qualified liftboats
for various activities within United States waters and waters overlaying the
Outer Continental Shelf (OCS). You have requested that we expedite our
consideration of your request, and that we accord confidential treatment to
this matter. Our ruling on the matter follows.

FACTS:

[ 1liftboats are U.S. documented self-propelled, self- elevating work plat-
forms with legs, cranes and living accommodations. When furnishing well
services, the liftboats serve as work platforms, equipment staging areas and
crew quarters for liftboat personnel engaged in oil and gas well drilling,
completion, intervention, construction, maintenance and repair services. The
liftboats perform work for and alongside offshore oil or gas platforms. The
liftboats also provide services necessary to produce and maintain offshore
wells as well as plug and abandonment services at the end of their life cycle.
The larger, multipurpose liftboats also are used in well-intervention and
perform heavy lifts, support pipeline tie-ins and other construction related
projects. [ ]. Services
furnished by the liftboats include the installation of compressors, generators,
pumps and other oilfield equipment, decks, heliports, well-jackets, stairways,
grating, handrails, boat landings and similar equipment and pre-fabricated
structural components by the personnel and technicians aboard the liftboats
as part of the construction and maintenance operations performed by the
liftboats. Other services furnished from the liftboats include fishing for tools,
thru-tubing services, logging, multilaterals, milling and cutting, cementing
operations, casing patch, wellhead services, completions, coiled tubing,
pumping and stimulation, blowout control, snubbing, recompletion, pipeline
services (including cleaning, commissioning, testing, flooding and dewater-
ing), well workover, nitrogen jetting, welding, offshore construction, engineer-
ing and well and reservoir evaluation services.

These services are furnished in connection with oil and natural gas wells,
and platforms on the OCS and shallow waters of the Gulf of Mexico and, from
time to time, in internal waters and bays of the United States. The personnel
transported on board these liftboats would be involved in the furnishing of
these services and would be crew employed by [ ].

With respect to the liftboats equipped with cranes, such cranes are used for
lifting and moving equipment to and from a customer’s platform or wellhead
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in connection with construction, maintenance and other services furnished by
the liftboats. You indicate that the liftboats are stationary, with their legs
imbedded in the seabed, during any lifting or setting operation. Accordingly,
any movement of cargo lifted by a liftboat crane is effected exclusively by the
operation of the crane and not by movement of the liftboat. You note that the
only persons and goods transported on the liftboats would be personnel, third
party technicians and equipment and materials utilized in the furnishing of
the services of the liftboats.

You further state that at no time would such personnel, technicians or
equipments or materials be moved from one coastwise point to another where
they would be discharged except for such personnel, third party technicians
and equipment and materials utilized in performing the services from which
the liftboat has been engaged. You indicate that the only time that any
persons might permanently disembark from a liftboat that is servicing an
offshore platform and board the platform is in the event of safety consider-
ations, such as work schedules requiring crew changes, personal health
reasons or significant inclement weather, i.e. a hurricane that threatens the
seaworthiness of the liftboat and well-being of those aboard. You go on to note
that in such an event, such persons will return to a U.S. port by means of
coastwise - qualified vessels or helicopters. Thus, there would be no carriage
or discharge of any goods, equipment or personnel, other than such as are
necessary to the mission, operation and/or navigation of the liftboats.

You further indicate that the subject liftboats will sometimes be time
-chartered to customers but will always be operated and crewed by [ I’s
personnel. You state that the liftboats may leave from a U.S. port and travel
to one or more coastwise points, carrying its equipment, personnel, third
party technicians and one or more representatives from the customer for
whom [ ]| is performing services and, upon completion of the services, the
liftboat will return with its equipment, personnel, technicians and the cus-
tomer’s representatives to a U.S port. You indicate that on other occasions,
the liftboat may travel to another platform to perform services for the same
or another customer, but that in no event would any person permanently
disembark from the vessel at the offshore site except for safety and health
reasons as discussed above.

ISSUE:

Whether the proposed activities may be accomplished by non-coastwise-
qualified liftboats as described above in compliance with the coastwise laws.

LAW AND ANALYSIS:

Generally, the coastwise laws prohibit the transportation of passengers or
merchandise between points in the U.S. embraced within the coastwise laws
in any vessel other than a vessel built in, documented under the laws of, and
owned by citizens of the U.S. Title 46, United States Code Appendix, §289 (46
U.S.C. App. §289), prohibits foreign vessels from transporting passengers
between ports or places in the U.S. either directly or by way of a foreign port,
under penalty of $200 for each passenger so transported and landed. Title 46,
United States Code Appendix, §883 (46 U.S.C. App. §883), the coastwise
merchandise statute often called the “Jones Act,” provides in part that no
merchandise shall be transported between points in the U.S. embraced
within the coastwise laws, either directly or via a foreign port, or for any part
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of the transportation, in any vessel other than a vessel built in, documented
under the laws of, and owned by citizens of the U.S.

The coastwise laws generally apply to points in the territorial sea, which is
defined as the belt 3 nautical miles wide, seaward of the territorial sea
baseline, and to points located in internal waters landward of the territorial
sea baseline.

The Customs Bulletin and Decisions Vol. 36, No. 23, dated June 5, 2002,
outlined Customs’ position regarding which persons transported on a vessel
are considered “passengers” as that term is defined in §4.50(b), Customs
Regulations (19 C.F.R. §4.50(b)). Under this interpretation, persons trans-
ported on a vessel will be considered passengers unless they are directly and
substantially connected with the operation, navigation, ownership, or busi-
ness of that vessel. Additionally, persons transported free of charge as an
inducement for future patronage or good will are considered passengers.
Finally, persons transported on a vessel for reasons connected to business
interests not directly related to the business of the vessel itself would be
considered passengers.

Section 4(a) of the Outer Continental Shelf (OCS) Lands Act of 1953 (43
U.S.C. §1333(a) (OSCLA), provides in part that the laws of the U.S. are
extended to:

the subsoil and seabed of the OCS and to all artificial islands, and all
installations and other devices permanently or temporarily attached to
the seabed, which may be erected thereon for the purpose of exploring for,
developing, or producing resources therefrom...to the same extent as if
the OCS were an area of exclusive Federal jurisdiction within a state.

Under the foregoing provision, we have ruled that the coastwise laws and
other Customs navigation laws are extended to mobile oil drilling rigs during
the period they are secured to or submerged onto the seabed of the OCS. We
have applied that principle to drilling platforms, artificial islands, and simi-
lar structures, as well as to devices attached to the seabed of the OCS for the
purpose of resource exploration operations.

As noted in the facts, several different scenarios are put forth by the
inquirer for consideration. With respect to the applicability of 46 U.S.C. App.
§883 to the proposed activities, we note as follows

In Ruling Letter 112218 dated July 22, 1992, which involved non-coastwise
qualified barges used as oil and gas well drilling, workover, and service
vessels, certain of the facts were described as follows:

...’workover” and “service” barges are used as platforms or transport
vessels for work to be performed at a well. Such work may consist of
removing broken tools from a well shaft, repairing tools aboard a barge
and placing them in a well shaft, well cleaning and well stimulation (the
injection of chemicals into a well in order to stimulate the production of oil
and gas). Transportation services may include the carriage of cement,
chemicals, and other materials for use in drilling, as well as crew stores.
Ruling 112218 went on to hold that: In view of the fact that the vessels in
question will have aboard only necessary equipment and crew members
during their movements, we have determined that no coastwise laws will
be violated in the course of the proposed vessel voyages. (See also, Ruling
Letter 113137)
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Additionally, in Ruling Letter 108223, dated March 13, 1986, which in-
volved the provision of stimulation services to OCS wells, Customs stated as
follows:

...we have held that the use of a vessel to blend, mix and place cement in
oil wells is not a use of the vessel in coastwise trade. On the basis of this
ruling, we have ruled that the use of a non-coastwise qualified vessel in oil
well stimulation, described as the blending of specific mixtures of water,
hydrochloric acid and other agents and then pumping the blended mix-
ture into an oil field, is not coastwise trade. We have ruled that the
transportation of the cement used in the oil wells and that of the chemi-
cals, etc. used in the oil well stimulation is not coastwise trade subject to
46 U.S.C. App. 883 because such transportation is only of supplies inci-
dental to the vessel’s service which are consumed in that service. (See also
Ruling Letter 113137)

Furthermore, it should be noted that Customs has held that the equipment
of a vessel which will be used by that vessel, is not included in the general
meaning of “merchandise” for purposes of 46 U.S.C. App. §883. Such articles
include that which is “necessary and appropriate for the navigation, opera-
tion or maintenance of the vessel and for the comfort and safety of the
persons on board.” (Treasury Decision 49815(a), dated March 13, 1939).
Customs has specifically ruled that, “Vessel equipment placed aboard a vessel
at one U.S. port may be removed from the vessel at another U.S. port at a
later date without violation of the coastwise laws.” (Ruling Letter 102945)
Decisions as to whether a given article comes within the definition of “vessel
equipment” are made on a case - by - case basis. The articles necessary to
carry out the vessel functions described above, constitute equipment that is
fundamental to the vessel’s operation and is not “merchandise” for purposes
of 46 U.S.C. App. §883. Any additional cargo that does not constitute equip-
ment, and is transported coastwise in the non-qualified liftboats would be
transported in violation of coastwise laws.

With respect to the liftboats equipped with cranes, such cranes are used for
lifting and moving equipment to and from a customer’s platform or wellhead
in connection with construction, maintenance and other services furnished by
the liftboats. The liftboats are stationary, with their legs embedded in the
seabed, during any lifting or setting operation.

Customs has held that the use of a non-coastwise qualified crane vessel to
load and unload cargo is not coastwise trade and does not violate 46 U.S.C.
App. §883, provided that any transportation of the cargo is effected exclu-
sively by the operation of the crane and not by movement of the vessel except
for necessary movement which is incidental to a lifting operation while it is
taking place (see Ruling Letter 111446). In the present matter it is stated that
the crane vessel will remain stationary during actual lifting and setting
operations. In light of these facts we find that the proposed lifting and setting
operations are permissible under 46 U.S.C. App. §883.

In regard to the applicability of 46 U.S.C. App. §289, the inquirer states
that the only persons transported on the liftboats would be crew and such
personnel utilized in the furnishing of the services by the liftboats. At no time
would such personnel be transported from one coastwise point to another
except for safety considerations, crew changes, health reasons, or inclement
weather. As such, these personnel would not be “passengers” within the
meaning of 19 C.F.R. §4.50(b). Consequently, their proposed transportation
would not violate 46 U.S.C. App. §289.
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In view of the fact that the vessels in question will have aboard only
necessary equipment and personnel during the activities in question, we
have determined that no coastwise laws will be violated in the course of their
proposed usage.

HOLDING:

As detailed in the Law and Analysis portion of this ruling, the proposed
activities as described above do not constitute coastwise trade therefore those
activities may be accomplished by the subject non-coastwise qualified lift-
boats.

Sincerely,

GLeN E. VEREB
Chief

Entry Procedures and Carriers Branch
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ATTACHMENT U

HQ H004242
December 22, 2006
VES-3-15/VES-10-01-RR:BSTC:CCI H004242 rb
CATEGORY: Carriers
StuarT S. DYE
Horranp & Knigar LLP
2099 PENNsyLvaNIA AveEnue, NW., Svire 100
Wasaineron, D.C. 20006

RE: Coastwise transportation; Installation/repair operations; Salvage; De-
bris removal; Outer Continental Shelf; 43 U.S.C. 1333(a); 46 U.S.C. 55102,
55103, 80104

Drar Mr. DyE:

In your letter of December 7, 2006, you request an expedited ruling, on
behalf of “Geo Rederi II AS,” and “Geo Century Ltd.,” the managers and time
charterer, respectively, of the foreign-flagged vessel, SV GEOHOLM, as to
whether the intended use of this vessel on the United States Outer Conti-
nental Shelf would violate the coastwise merchandise and passenger laws, 46
U.S.C. 55102 and 55103 (formerly, 46 U.S.C. App. 883 and 289), or the statute
on salvaging operations, 46 U.S.C. 80104 (formerly, 46 U.S.C. App. 316(d)).
Our ruling on your request follows.

FACTS:

A foreign-flagged vessel would be employed in support of new sub-sea oil
wellhead and pipeline installation, and related survey/inspection, operations
on the United States Outer Continental Shelf (OCS) in the Gulf of Mexico.
The installations would be in new fields or would supplement wells and
pipelines damaged or destroyed by hurricanes last year. The vessel would
operate two remote underwater vehicles (ROVs) and associated equipment in
the sub-sea survey/inspection/installation operations. Also, the vessel would
similarly support the maintenance and repair of damaged or existing sub-sea
wells and pipelines. For these purposes, the vessel would load, at a United
States port, necessary equipment, supplies, materials, pipeline controls, and
technical personnel as needed to undertake the described activities. Further-
more, in the course of its offshore operations, as outlined, the vessel might
collect debris strewn along the OCS ocean floor from previously damaged/
destroyed platforms, rigs, wells or pipelines, and transport such debris to a
United States port.

ISSUE:

Whether the proposed survey and inspection activities, wellhead and pipe-
line installations, and any repairs to damaged wellheads and pipelines, may
be performed on or from the foreign-flagged vessel without violating 46
U.S.C. 55102, 55103, or 80104 (formerly 46 U.S.C. App. 883, 289, or 316(d),
respectively); and whether the removal of debris from the OCS ocean floor
and its transportation to, and unlading at, a United States port, would violate
section 46 U.S.C. 55102 or 46 U.S.C. 80104.
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LAW AND ANALYSIS:

Under 46 U.S.C. 55102 and 55103, respectively (recodified from former 46
U.S.C. App. 883 and 289; Pub. L. 109-304, October 6, 2006), merchandise and
passengers may not be transported between ports or places in the United
States embraced within the coastwise laws in any other vessel than one
which is coastwise-qualified (i.e., built in and documented under the laws of
the United States, and owned by persons who are citizens of the United
States); and, under 46 U.S.C. 80104 (recodified from former 46 U.S.C. App.
316(d)), with certain exceptions not here relevant, a foreign vessel is prohib-
ited, inter alia, from engaging in salvaging operations in the territorial
waters of the United States in the Gulf of Mexico.

In pertinent part, the coastwise laws apply to any point in the territorial
waters of the United States, defined as the belt, three (3) nautical miles wide,
adjacent to the coast of the United States and seaward of the territorial sea
baseline (T.D. 78-440). In addition, under the Outer Continental Shelf Lands
Act (OCSLA), as amended, 43 U.S.C. 1333(a), the laws of the United States
are extended to the subsoil and seabed of the OCS and to all artificial islands,
and all installations and other devices permanently or temporarily attached
to the seabed, which may be erected thereon for the purpose of exploring for,
developing, or producing resources therefrom to the same extent as if the
OCS were an area of exclusive Federal jurisdiction within a State. Thus, the
laws applicable to the OCS include the customs and navigation laws, as well
as the coastwise laws, which encompass sections 55102, 55103, and 80104
(see T.D. 54281(1)).

Surveys, Inspections; Well and Pipeline Installation, Repairs

It has long been the position of Customs (now Customs and Border Pro-
tection (CBP)) that section 883 [now 55102] does not apply to the transpor-
tation of equipment, including ROVs, and supplies and materials, that are
used on or from the transporting vessel in effecting such services as
inspections/surveys and/or installations of, and/or repairs to, offshore or sub-
sea structures, including the laying and repair of pipelines, provided such
articles are necessary for the accomplishment of the vessel’s mission, and are
usually carried on board as a matter of course; likewise, the carriage aboard
the vessel of crew members, and personnel such as divers and technicians, as
well as construction personnel, to accomplish the aforementioned services
performed on or from the vessel is not precluded by section 289 [now 55103]
(E.g., HQ 113838, of February 25, 1997 (involving, inter alia, survey/
inspection/maintenance/repair of oil and gas pipelines and production plat-
forms; and installation of pipelines and wellheads); HQ 115218, of November
30, 2000 (installation of pipeline tie-in spool piece to previously laid flow-
line); HQ 115771, of August 19, 2002 (pipeline repairs).

Accordingly, the transportation of a charterer’s personnel, along with
equipment, supplies, and materials, aboard the vessel, as necessary to in-
spect submerged structures, including pipelines, and/or to engage in con-
struction activities, such as the installation of wellheads and associated
pipelines, and/or repair operations concerning wellheads and pipelines, that
are performed with such equipment and by such personnel on or from the
subject vessel would not violate the coastwise laws.
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Specifically, the equipment, supplies, and materials, as well as the person-
nel so transported would, under the foregoing circumstances, be connected to
the business of the vessel so as not to be merchandise or passengers under
section 55102 or 55103, respectively (E.g., HQ 113838, supra; and HQ
115218, supra, citing HQ 113838 (“provided such articles are to be utilized in
furtherance of the vessel’s mission...[and] [t]he same rationale renders crew-
members of such vessels, including divers and technicians, as well as any
other personnel carried on board in connection with the services performed
on or from such vessels, to be other than ‘passengers’ within the meaning of
[section 55103]”). Nor would the employment of the support vessel in this
regard constitute salvaging operations under section 80104 (see HQ 113838,
supra, and authorities cited and discussed therein).

Possible Recovery/Removal of Debris on OCS Floor

When the OCSLA, supra, was amended in 1978 in relation to temporary
attachment, the legislative history further made clear that:

Federal law is to be applicable to all activities or all devices in contact
with the seabed for exploration, development, and production. The com-
mittee intends that federal law is, therefore, to be applicable to activities
on drilling rigs, and other watercraft, when they are connected to the
seabed by drillstring, pipes, or other appurtenances, on the OCS for
exploration, development, or production purposes.

H.Rept. No. 95-590, reprinted at, 1978 U.S. Code Cong. & Admin. News
1450, at 1534.

Consequently, the possible recovery/removal of debris strewn along the
OCS ocean floor from previously damaged/destroyed platforms, rigs, wells or
pipelines, and the transportation of such debris to, and its unlading at, a
United States port, would not implicate section 55102 or 80104. In this
respect, such debris cannot legally be perceived as being affixed or attached
to the OCS seabed for exploration, development or production purposes
pursuant to the OCSLA; and, hence, “such debris locations would not be
considered coastwise points under the OCSLA” (HQ 116634, of March 29,
2006; accord, HQ 116593, dated January 6, 2006 (debris strewn along OCS
seabed not affixed or attached thereto for purposes of, and, as such, not
coastwise points under, OCSLA); HQ 116624, of March 17, 2006; see also, HQ
115850, of November 12, 2002 (severed leg remnants of wrecked/overturned
production platforms, still clinging to OCS seabed, not coastwise points)).

HOLDING:

Under the facts presented herein, the proposed survey and inspection
activities, wellhead and pipeline installations, and any repairs to damaged
wellheads and pipelines, may be performed on or from the foreign-flagged
vessel without violating 46 U.S.C. 55102, 55103, or 80104 (formerly 46 U.S.C.
App. 883, 289, or 316(d), respectively); and the removal of debris from the
OCS ocean floor and its transportation to, and unlading at, a United States
port would not violate 46 U.S.C. 55102 or 46 U.S.C. 80104.

Sincerely,

/S/ GLEN E. VEREB

GLEN E. VEREB
Chief

Cargo Security, Carriers, & Immigration Branch
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ATTACHMENT V

HQ H225102
September 24, 2012
VES-3-02 OT:RR:BSTC:CCI H225102 LLB
CATEGORY: Carriers
AvrexanDER W. Korr, EsQUIRE
WHaiTEFORD, TAYLOR AND PrRESTON LLP
SEVEN SAINT PAUL STREET
BartiMORE, MARYLAND 21202-1636

Dear Mr. Korr:

This letter is in response to your July 6, 2012, ruling request, and your
August 28, 2012, supplement thereto, on behalf of your client, [ ] (here-
inafter “the requester”). In your letter, you request that this office determine
whether the proposed lifting and installation operations of your client’s vessel

the [ ] (hereinafter “the non-coastwise qualified vessel”) would vio-
late 46 U.S.C. § 55102. Our decision follows.®
FACTS:

The requester proposes to use the subject non-coastwise qualified vessel to
transfer a topside to a single point anchor reservoir (SPAR). The topside will
be laden aboard a coastwise-qualified launch barge at a point in a U.S. port
as indicated in the supplement to the ruling request. The launch barge will
be towed by coastwise-qualified tugboats. The launch barge will be towed to
your client’s non-coastwise qualified vessel which, using dynamic positioning,
will be stationary and adjacent to the SPAR. The topside will then be lifted
from the launch barge by the non-coastwise-qualified vessel using its [

] which will also temporarily suspend the topside. Thereafter, the non-
coastwise-qualified vessel, under its own propulsion, will begin a 90-degree
pivoting rotation on its central axis. Because the 90-degree pivoting rotation
will cause the side of the non-coastwise qualified vessel to come in contact
with the SPAR, the non-coastwise-qualified vessel, under its own propulsion,
will move a short distance away from the SPAR and return to its pivoting
point. The non-coastwise-qualified vessel will then unlade the topside onto
the SPAR.

ISSUE:

Whether the transportation of the topside by the subject dynamically-
positioned, non-coastwise-qualified vessel to a coastwise point (the SPAR),
subsequent to receiving the topside from a coastwise-qualified vessel that will
have previously laden the topside at a coastwise point (a point in a U.S. port),
would constitute a violation of 46 U.S.C. § 55102.

8 In your request and supplement, you have asked this office for “confidential treatment” of
the name of your client; the name of the project; the vessel in question, including specific
capabilities of the vessel; and the specific location of the proposed activity. If this office
receives a request Freedom of Information Act for your submission, CBP Regulations (19
C.F.R. § 103.35, et seq.) regarding the disclosure of business information provide that the
submitter of business information will be advised of receipt of a request for such informa-
tion whenever the business submitter has in good faith designated the information as
commercially or financially sensitive information. We accept your request for confidential
treatment as a good faith request.
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LAW AND ANALYSIS

Pursuant to 46 U.S.C. § 55102, which provides, in pertinent part:

Except as otherwise provided in this chapter or chapter 121 of this title,
a vessel may not provide any part of the transportation of merchandise by
water, or by land and water, between points in the United States to which
the coastwise laws apply, either directly or via foreign port, unless the
vessel—

(1) is wholly owned by citizens of the United States for purposes of
engaging in the coastwise trade; and

(2) has been issued a certificate of documentation with a coastwise en-
dorsement under chapter 121 or is exempt from documentation but would
otherwise be eligible for such a certificate and endorsement.

(emphasis added). The regulations promulgated under the authority of 46
U.S.C. § 55102(a), provide in pertinent part:

A coastwise transportation of merchandise takes place, within the mean-
ing of the coastwise laws, when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is unladen at another coast-
wise point, regardless of the origin or ultimate destination of the mer-
chandise.

19 C.F.R. § 4.80b(a). The coastwise laws are extended by Section 4(a) of the
OCSLA, as amended, to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom, or
any such installation or device (other than a ship or vessel) for the
purpose of transporting such resources, to the same extent as if the outer
Continental Shelf were an area of exclusive Federal jurisdiction located
within a State.

See 43 U.S.C. § 1333(a)(1).

As an initial matter, we note that the requester does not dispute that the
topside is merchandise or that the SPAR is a coastwise point pursuant to the
OCSLA. Insofar as the vessel will not be anchored or otherwise attached to
the seafloor; rather, it will maintain its position next to the SPAR using
dynamic positioning, consistent with CBP rulings, and as argued by the
requester, the subject non-coastwise qualified vessel would not be considered
a coastwise point. See HQ H008396 (holding that a floating hotel that re-
mains stationary on the OCS using dynamic positioning is not a coastwise
point pursuant to the OCSLA insofar as it is not attached to the seabed); HQ
115134 (Sept. 27, 2000)(stating that floating offshore facility vessel would not
be subject to Customs and navigation laws pursuant to the OCSLA insofar as
“onboard propulsion system,” rather than anchoring was used to maintain
the vessel’s position next to a drilling unit). Therefore, the remaining issue for
our consideration is whether the transportation and unlading of the topside
by the subject non-coastwise qualified vessel, once it receives the topside from
the coastwise-qualified vessel, would be a violation of 46 U.S.C. § 55102.

As stated above, pursuant to 46 U.S.C. § 55102, “a vessel may not provide
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any part of the transportation of merchandise by water, or by land and water,
between points in the United States to which the coastwise laws apply”
unless it is coastwise-qualified. In W116737 (Feb. 16, 2007), the requester
proposed to use a non-coastwise-qualified drill ship to drill and test wells on
the OCS. During the drilling and testing process, the non-coastwise-qualified
vessel, using dynamic-positioning, would gather hydrocarbons and produced
water (merchandise); move to a location on the high seas; and transship the
merchandise to a coastwise-qualified barge. The coastwise-qualified barge
would subsequently transport the merchandise to a Gulf Coast refinery. CBP
ruled that the transportation of the merchandise by the non-coastwise quali-
fied vessel was a violation of 46 U.S.C. § 55102. CBP reasoned that 46 U.S.C.
§ 55102 prohibits vessels from engaging in any part of the transportation of
merchandise between coastwise points unless they are coastwise-qualified
and the non-coastwise-qualified vessel provided part of the transportation
between the drill site where the merchandise was laden and the Gulf Coast
refinery where it was unladen.

Similarly here, a coastwise-qualified vessel will lade the topside at a point
in a U.S. port in Texas or Louisiana (a coastwise point); transship it onto a
dynamically-positioned, non-coastwise-qualified vessel that will pivot on its
central axis; move a “short distance” back; and return to the same point
where it pivoted on its central access.

Subsequently, the non-coastwise qualified vessel will unlade the topside
onto the SPAR (the second coastwise point). Based on the foregoing, insofar
as the subject non-coastwise-qualified vessel will move a short distance off its
central axis in order to avoid hitting the SPAR before it unlades the topside
onto the SPAR, the vessel has provided part of the transportation of the
topside between a point in the U.S and the SPAR.

The requester argues that CBP rulings have held that a pivoting motion by
a non-coastwise-qualified vessel on its central axis does not constitute trans-
portation of merchandise within the meaning of 46 U.S.C. § 55102.- See HQ
115985 (May 21, 2003) (holding that the stationary movement of foreign-
flagged vessel on its central axis did not constitute transportation of a truss
spar between two coastwise points) and HQ 111684 (June 26, 1991) (holding
that the 90 degree rotation of a non-coastwise-qualified barge on its axis did
not constitute transportation of a hull between two coastwise points). How-
ever, in the present case, the subject vessel will do more than pivot on its
central axis while in a stationary position--it will move off of its central axis
before it unlades the topside onto the SPAR and therefore, the foregoing cases
are not applicable.

In conclusion, because the subject vessel will provide part of the transpor-
tation of the topside between a U.S. port and the SPAR such transportation
would be in violation of 46 U.S.C. § 55102.

HOLDING:

The transportation of the topside by the dynamically-positioned, non-
coastwise-qualified vessel to a coastwise point (the SPAR), subsequent to
receiving the topside from a coastwise-qualified vessel that previously laded
the topside at a coastwise point (a point in a U.S. port) constitutes a violation
of 46 U.S.C. § 55102.
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Sincerely,

GErorGe FreDERICK McCRrAY
Supervisory Attorney-Advisor/Chief
Cargo Security, Carriers and Restricted
Merchandise Branch Office of International Trade,
Regulations & Rulings
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ATTACHMENT W

HQ H235242
November 15, 2012
VES-3-02 OT:RR:BSTC:CCR H235242 LLB
CATEGORY: Carriers
AvLexaNnDER W. Korr, ESQUIRE
WHiTEFORD, TAYLOR AND PRrESTON LLP
SEVEN SAINT PAUL STREET
BarriMorE, MARYLAND 21202-1636

Dear Mg. Korr:

Re: Reconsideration of HQ H225102 (Sept. 24, 2012); 19 U.S.C. § 1625(b); 46
U.S.C. § 55102; 43 U.S.C. § 1333(a)(1); 19 C.F.R. § 4.80b(a).

Dear Mr. Korr:

This letter is in response to your November 8, 2012, letter in which you
request reconsideration of HQ H225102 (Sept. 24, 2012) that was issued to
you on behalf of your client [ ]. In HQ H225102, CBP held that the
proposed transportation of a topside by a dynamically-positioned, non-
coastwise-qualified vessel to a SPAR on the OCS, subsequent to receiving the
topside from a coastwise-qualified vessel that previously laded the topside at
a coastwise point, would constitute a violation of 46 U.S.C. § 55102. We have
reviewed your request for reconsideration. Our decision follows.®

FACTS:

The following facts are from the FACTS section in H225102. We note your
request for reconsideration does not set forth any new facts.

The requester proposes to use the subject non-coastwise qualified vessel to
transfer a topside to a single point anchor reservoir (SPAR). The topside will
be laden aboard a coastwise-qualified launch barge at a point in a U.S. port
as indicated in the supplement to the ruling request. The launch barge will
be towed by coastwise-qualified tugboats. The launch barge will be towed to
your client’s non-coastwise qualified vessel which, using dynamic positioning
will be stationary and adjacent to the SPAR. The topside will then be lifted
from the launch barge by the non-coastwise-qualified vessel using its [

] which will also temporarily suspend the topside. Thereafter, the non-
coastwise-qualified vessel, under its own propulsion, will begin a 90-degree
pivoting rotation on its central axis. Because the 90-degree pivoting rotation
will cause the side of the non-coastwise qualified vessel to come in contact
with the SPAR, the non-coastwise-qualified vessel, under its own propulsion,
will move a short distance away from the SPAR and return to its pivoting
point. The non-coastwise-qualified vessel will then unlade the topside onto
the SPAR.

9 In your request, you have asked this office for “confidential treatment” of the name of your
client; the name of the project; the vessel in question, including specific capabilities of the
vessel; and the specific location of the proposed activity. If this office receives a request
Freedom of Information Act for your submission, CBP Regulations (19 C.F.R. § 103.35, et
seq.) regarding the disclosure of business information provide that the submitter of busi-
ness information will be advised of receipt of a request for such information whenever the
business submitter has in good faith designated the information as commercially or finan-
cially sensitive information. We accept your request for confidential treatment as a good
faith request.
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ISSUE:

Whether the transportation of the topside by the subject dynamically-
positioned, non-coastwise-qualified vessel to a coastwise point (the SPAR),
subsequent to receiving the topside from a coastwise-qualified vessel that will
have previously laden the topside at a coastwise point (a point in a U.S. port),
would constitute a violation of 46 U.S.C. § 55102.

LAW AND ANALYSIS:

Pursuant to 46 U.S.C. § 55102, which provides, in pertinent part:

Except as otherwise provided in this chapter or chapter 121 of this title,
a vessel may not provide any part of the transportation of merchandise by
water, or by land and water, between points in the United States to which
the coastwise laws apply, either directly or via foreign port, unless the
vessel—

(1) is wholly owned by citizens of the United States for purposes of
engaging in the coastwise trade; and

(2) has been issued a certificate of documentation with a coastwise en-
dorsement under chapter 121 or is exempt from documentation but would
otherwise be eligible for such a certificate and endorsement.

(emphasis added). The regulations promulgated under the authority of 46
U.S.C. § 55102(a), provide in pertinent part:

A coastwise transportation of merchandise takes place, within the mean-
ing of the coastwise laws, when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is unladen at another coast-
wise point, regardless of the origin or ultimate destination of the mer-
chandise.

19 C.F.R. § 4.80b(a). The coastwise laws are extended by Section 4(a) of the
OCSLA, as amended, to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom, or
any such installation or device (other than a ship or vessel) for the
purpose of transporting such resources, to the same extent as if the outer
Continental Shelf were an area of exclusive Federal jurisdiction located
within a State.

See 43 U.S.C. § 1333(a)(1).

In W116737 (Feb. 16, 2007), the requester in that case proposed to use a
non-coastwise-qualified drill ship to drill and test wells on the OCS. During
the drilling and testing process, the non-coastwise-qualified vessel, using
dynamic-positioning, would gather hydrocarbons and produced water (mer-
chandise); move to a location on the high seas; and transship the merchandise
to a coastwise-qualified barge. The coastwise-qualified barge would subse-
quently transport the merchandise to a Gulf Coast refinery. CBP ruled that
the transportation of the merchandise by the non-coastwise qualified vessel
was a violation of 46 U.S.C. § 55102. CBP reasoned that 46 U.S.C. § 55102
prohibits vessels from engaging in any part of the transportation of merchan-
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dise between coastwise points unless they are coastwise-qualified and the
non-coastwise-qualified vessel provided part of the transportation between
the drill site where the merchandise was laden and the Gulf Coast refinery
where it was unladen.

CBP held in HQ 225102, insofar as the foreign-flagged vessel will be
providing part of the transportation of the topside between a point in the U.S
and the SPAR, such transportation would violate 46 U.S.C. § 55102. CBP
reasoned that similar to the drill ship in W116737, a coastwise-qualified
vessel will be lading the topside at a point in a U.S. port; transshipping it onto
a dynamically-positioned, non-coastwise-qualified vessel that will pivot on its
central axis; move a “short distance” back; return to the same point where it
pivoted on its central access and unlade the topside onto the SPAR (the
second coastwise point). The requester argued that CBP rulings have held
that a pivoting motion by a non-coastwise-qualified vessel on its central axis
does not constitute transportation of merchandise within the meaning of 46
U.S.C. § 55102.- See HQ 115985 (May 21, 2003) (holding that the stationary
movement of foreign-flagged vessel on its central axis did not constitute
transportation of a truss spar between two coastwise points) and HQ 111684
(June 26, 1991) (holding that the 90 degree rotation of a non-coastwise-
qualified barge on its axis did not constitute transportation of a hull between
two coastwise points). However, CBP correctly found the foregoing cases were
not applicable insofar as the subject vessel will do more than pivot on its
central axis while in a stationary position--it will move off of its central axis
before it unlades the topside onto the SPAR.

In its reconsideration request, the requestor does not address whether
W116737 is applicable to the present case or otherwise addresses the basis for
CBP’s holding in HQ 225102 other than to argue that the movement of the
foreign-flagged vessel does not constitute any part of the transportation of the
topside to the SPAR. Rather, the requester asserts that the transportation
contemplated by the subject foreign-flagged vessel is similar to several cases
in which CBP held that movement of a vessel was permissible. We address
these arguments below.

The requester argues, as it did in its initial ruling request, that “mere
movement” of a vessel does not constitute transportation of merchandise. In
support of its argument, the requester cites several rulings in which CBP
ruled that non-coastwise-qualified vessels did not violate 46 U.S.C. § 55102
when such vessels proposed to unlade merchandise at the same coastwise
point where the merchandise was laden.'® The requester asserts, as it did its
initial ruling request, that these rulings apply to the movement of the subject
foreign-flagged vessel because it moves off of its pivot point and returns to the
exact same pivot point; however, the requester has failed to address how a
central axis coordinate point of a dynamically-positioned vessel, e.g. the

10 See H152956 (Aug. 10, 2011) (holding no violation of 46 U.S.C. § 55102 would occur when
a foreign-flag vessel lades cargo at a U.S. point, unlades part of the cargo on a vessel located
on the high seas, and unlades the residual cargo at the same U.S. point where the cargo was
originally laden); H105415 (May 27, 2010); H046797 (Dec. 12, 2008) (holding no violation of
46 U.S.C. would occur if cargo laden by a foreign-flag vessel at a dock in Chalmette,
Louisiana was unladen by that vessel at the same dock); and H008396 (June 4, 2007)
(holding that the proposed transportation in which cargo would be laden and passengers
would embark from a moored production facility on the OCS to a distance 500 feet away and
then returned to the same production facility where the cargo would be unladen and the
passengers would disembark, would not be a violation of 46 U.S.C. § 55102).
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location in the water where the vessel does its pivot, becomes a coastwise
point under the OCSLA when the vessel itself is not a coastwise point.
Further, in order for the foregoing cases cited by the requester to be appli-
cable to the proposed transportation, the topside would have to be unladen at
the original point where the topside was laden, e.g. a point in a U.S. port as
indicated in the ruling request. Insofar as the point of unlading will be the
SPAR, a second coastwise point, the rulings cited by the requester are inap-
plicable.

The requester also argues that any movement of the foreign-flagged vessel
should be considered an “incidental movement” to the lifting operation of the
vessel. In support of its argument, the requester cites HQ 113858 (Apr. 4,
1997), in which CBP held that a non-coastwise qualified crane barge may be
used to transfer merchandise from a lightering barge to ships at anchor in the
San Francisco Bay provided that any movement of merchandise is effected by
the operation of the crane and not by the movement of the vessel, except for
necessary movement which is incidental to a lifting operation while the lifting
is taking place. (emphasis added). Because you have requested confidentiality
relating to the certain aspects of the lifting operation, including the capabili-
ties of the vessel, we are limited in our statement how certain facts in HQ
113858 are distinguishable from the proposed transportation in your ruling
request. In the present case, since the movement of the topside is effected by
[ ] and not the movement of a crane, HQ 113858, is
inapplicable to the proposed transportation; thus, the movement of the sub-
ject foreign-flagged vessel is not “incidental movement” necessary for a lifting
operation.

Accordingly, based on the foregoing analysis, the movement of the foreign-
flagged vessel in question does not constitute a lading and unlading of
merchandise at the same coastwise point and does not constitute “incidental
movement” necessary to a lifting operation; therefore, part of the transpor-
tation of the topside provided by the foreign-flagged vessel between coastwise
points would be in violation of 46 U.S.C. § 55102.

HOLDING:

The transportation of the topside by the dynamically-positioned, non-
coastwise-qualified vessel to a coastwise point (the SPAR), subsequent to
receiving the topside from a coastwise-qualified vessel that previously laded
the topside at a coastwise point (a point in a U.S. port) constitutes a violation
of 46 U.S.C. § 55102.

HQ H225102 (Sept. 24, 2012) is affirmed.

Sincerely,

GreN E. VErEB
Director
Border Security and Trade Compliance Division
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ATTACHMENT X

HQ H242466
July 3, 2013
VES-3-02 OT:RR:BSTC:CCR H242466 LLB
CATEGORY: Carriers
AvrexanDER W. Korr, EsQUIRE
WHaiTEFORD, TAYLOR AND PrRESTON LLP
SEVEN SAINT PAUL STREET
BartiMORE, MARYLAND 21202-1636

Dear Mg. Korr:
Re: 46 U.S.C. § 55102; 43 U.S.C. § 1333(a)(1); 19 C.F.R. § 4.80b(a)

Dear Mr. Korr:

This letter is in response to your May 23, 2013, letter in which you request
a ruling determining whether the proposed transportation of a topside by a
dynamically-positioned, non-coastwise-qualified vessel to a single point an-
chor reservoir (SPAR) on the Outer Continental Shelf (OCS), subsequent to
receiving the topside from a coastwise-qualified vessel that previously laded
the topside at a coastwise point, would constitute a violation of 46 U.S.C. §
55102. We have reviewed your request. Our decision follows.!!

FACTS:

The requester proposes to use the subject non-coastwise-qualified vessel to
transfer a topside to a SPAR that is anchored to the OCS. The topside will be
laden aboard a coastwise-qualified launch barge at a point in a U.S. port. The
launch barge will be towed by coastwise-qualified tugboats to your client’s
non-coastwise-qualified vessel which, using dynamic positioning will be sta-
tionary and adjacent to the SPAR. The topside will then be lifted from the
launch barge by the non-coastwise-qualified vessel using its [ ]
which will also temporarily suspend the topside. Thereafter, the non-
coastwise-qualified vessel, under its own propulsion, will begin a 90-degree
pivoting rotation on its central axis. In order for the non-coastwise-qualified
vessel to avoid coming in contact with the SPAR, the SPAR will be retracted.
The non-coastwise-qualified vessel will then unlade the topside onto the
SPAR.

ISSUE:

Whether the proposed movement of the topside by the subject dynamically-
positioned, non-coastwise-qualified vessel to a coastwise point (the SPAR),
subsequent to receiving the topside from a coastwise-qualified vessel that will

1 In your request, you have asked this office for “confidential treatment” of the name of your
client; the name of the project; the vessel in question, including specific capabilities of the
vessel; and the specific location of the proposed activity. If this office receives a Freedom of
Information Act request for your submission, CBP Regulations (19 C.F.R. § 103.35, et seq.)
regarding the disclosure of business information provide that the submitter of business
information will be advised of receipt of a request for such information whenever the
business submitter has in good faith designated the information as commercially or finan-
cially sensitive information. We accept your request for confidential treatment as a good
faith request.
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have previously laden the topside at a coastwise point (a point in a U.S. port),
would constitute a violation of 46 U.S.C. § 55102.

LAW AND ANALYSIS:

Pursuant to 46 U.S.C. § 55102, which provides, in pertinent part:

Except as otherwise provided in this chapter or chapter 121 of this title,
a vessel may not provide any part of the transportation of merchandise by
water, or by land and water, between points in the United States to which
the coastwise laws apply, either directly or via foreign port, unless the
vessel—

(1) is wholly owned by citizens of the United States for purposes of
engaging in the coastwise trade; and

(2) has been issued a certificate of documentation with a coastwise en-
dorsement under chapter 121 or is exempt from documentation but would
otherwise be eligible for such a certificate and endorsement.

(emphasis added). The regulations promulgated under the authority of 46
U.S.C. § 55102(a), provide in pertinent part:

A coastwise transportation of merchandise takes place, within the mean-
ing of the coastwise laws, when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is unladen at another coast-
wise point, regardless of the origin or ultimate destination of the mer-
chandise.

19 C.F.R. § 4.80b(a). The coastwise laws are extended by Section 4(a) of the
Outer Continental Shelf Lands Act (OCSLA), as amended, to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom, or
any such installation or device (other than a ship or vessel) for the
purpose of transporting such resources, to the same extent as if the outer
Continental Shelf were an area of exclusive Federal jurisdiction located
within a State.

See 43 U.S.C. § 1333(a)(1).

As an initial matter, we note that the requester does not dispute that the
topside is merchandise or that the SPAR is a coastwise point pursuant to the
OCSLA. Insofar as the vessel will not be anchored or otherwise attached to
the seafloor and it will maintain its stationary position next to the SPAR
using dynamic positioning, consistent with CBP rulings the subject non-
coastwise-qualified vessel would not be considered a coastwise point. See HQ
H008396 (June 4, 2007)(holding that a floating hotel that remains stationary
on the Outer Continental Shelf using dynamic positioning is not a coastwise
point pursuant to the OCSLA insofar as it is not attached to the seabed); HQ
115134 (Sept. 27, 2000)(stating that floating offshore facility vessel would not
be subject to Customs and navigation laws pursuant to the OCSLA insofar as
“onboard propulsion system,” rather than anchoring, was used to maintain
the vessel’s position next to a drilling unit). Therefore, the remaining issue for
our consideration is whether the movement and unlading of the topside by
the subject non-coastwise-qualified vessel, once it receives the topside from
the coastwise-qualified vessel, would be a violation of 46 U.S.C. § 55102.
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As stated above, pursuant to 46 U.S.C. § 55102, “a vessel may not provide
any part of the transportation of merchandise by water, or by land and water,
between points in the United States to which the coastwise laws apply”
unless it is coastwise-qualified. In the present case, the topside will be laden
aboard a coastwise-qualified vessel at a point at a U.S. port and then trans-
ferred to a stationary, dynamically-positioned, non-coastwise-qualified vessel
that will subsequently pivot on its axis, without any other movement, and
unlade the topside onto the SPAR. Although the non-coastwise-qualified
vessel moves on its axis to unlade the topside onto the SPAR, without any
other movement, CBP has previously determined that movement by a vessel
on its axis does not constitute point-to-point transportation within the mean-
ing of the coastwise laws. See HQ 115985 (May 21, 2003) (holding that the
stationary rotation of a non-coastwise-qualified vessel on its central axis was
a permissible movement rather than a transportation between two coastwise
points) and HQ 111684 (June 26, 1991) (holding that the 90 degree rotation
of a non-coastwise-qualified barge upon its axis was not a point-to-point
transportation).

In conclusion, because the subject non-coastwise-qualified vessel will be
pivoting on its central axis, without any other movement, before it unlades
the topside onto the SPAR, it will not be providing part of the transportation
of the topside between a U.S. point and the SPAR. Therefore, such movement
would not be in violation of 46 U.S.C. § 55102.

HOLDING:

The movement of the topside, as described herein, by the subject
dynamically-positioned, non-coastwise-qualified vessel to a coastwise point
(the SPAR), subsequent to receiving the topside from a coastwise-qualified
vessel that previously laded the topside at a coastwise point (a point in a U.S.
port) would not constitute a violation of 46 U.S.C. § 55102.

Sincerely,

GrorGe FreDERICK McCRrAY
Supervisory Attorney-Advisor/Chief
Cargo Security, Carriers and Restricted
Merchandise Branch Office of International Trade,
Regulations & Rulings



125  CUSTOMS BULLETIN AND DECISIONS, VOL. 53, No. 38, Ocroser 23, 2019

AGENCY INFORMATION COLLECTION ACTIVITIES:

Prior Disclosure

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: 60-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: The Department of Homeland Security, U.S. Customs
and Border Protection will be submitting the following information
collection request to the Office of Management and Budget (OMB) for
review and approval in accordance with the Paperwork Reduction Act
0of 1995 (PRA). The information collection is published in the Federal
Register to obtain comments from the public and affected agencies.

DATES: Comments are encouraged and must be submitted no
later than December 3, 2019 to be assured of consideration.

ADDRESSES: Written comments and/or suggestions regarding
the item(s) contained in this notice must include the OMB Control
Number 1651-0074 in the subject line and the agency name. To
avoid duplicate submissions, please use only one of the following
methods to submit comments:

(1) Email. Submit comments to: CBP_PRA@cbp.dhs.gov.

(2) Mail. Submit written comments to CBP Paperwork Reduction
Act Officer, U.S. Customs and Border Protection, Office of Trade,
Regulations and Rulings, Economic Impact Analysis Branch, 90 K
Street NE, 10th Floor, Washington, DC 20229-1177.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to Seth Renkema, Chief,
Economic Impact Analysis Branch, U.S. Customs and Border
Protection, Office of Trade, Regulations and Rulings, 90 K Street NE,
10th Floor, Washington, DC 20229-1177, Telephone number
202-325-0056 or via email CBP_PRA@cbp.dhs.gov. Please note that
the contact information provided here is solely for questions regard-
ing this notice. Individuals seeking information about other CBP
programs should contact the CBP National Customer Service Center
at 877-227-5511, (TTY) 1-800-877-8339, or CBP website at htips:/ /
www.cbp.gov/.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on the proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). This process is conducted in
accordance with 5 CFR 1320.8. Written comments and suggestions
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from the public and affected agencies should address one or more of
the following four points: (1) Whether the proposed collection of in-
formation is necessary for the proper performance of the functions of
the agency, including whether the information will have practical
utility; (2) the accuracy of the agency’s estimate of the burden of the
proposed collection of information, including the validity of the meth-
odology and assumptions used; (3) suggestions to enhance the quality,
utility, and clarity of the information to be collected; and (4) sugges-
tions to minimize the burden of the collection of information on those
who are to respond, including through the use of appropriate auto-
mated, electronic, mechanical, or other technological collection tech-
niques or other forms of information technology, e.g., permitting elec-
tronic submission of responses. The comments that are submitted
will be summarized and included in the request for approval. All
comments will become a matter of public record.

Overview of This Information Collection

Title: Prior Disclosure.
OMB Number: 1651-0074.
Form Number: N/A.

Abstract: The Prior Disclosure program establishes a method for
a potential violator to disclose to CBP that they have committed
an error or a violation with respect to the legal requirements of
entering merchandise into the United States, such as underpaid
tariffs or duties, or misclassified merchandise. The procedure for
making a prior disclosure is set forth in 19 CFR 162.74 which
requires that respondents submit information about the
merchandise involved, a specification of the false statements or
omissions, and what the true and accurate information should be.
A valid prior disclosure will entitle the disclosing party to the
reduced penalties pursuant to 19 U.S.C. 1592(c)(4).

Current Actions: CBP proposes to extend the expiration date of
this information collection with no change to the burden hours or
to the information collected.

Type of Review: Extension (without change).
Affected Public: Businesses.

Estimated Number of Respondents: 3,500.
Estimated Number of Annual Responses: 3,500.
Estimated Time per Response: 1 hour.
Estimated Total Annual Burden Hours: 3,500.
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Dated: October 1, 2019.
SETH D. RENKEMA,

Branch Chief,
Economic Impact Analysis Branch,

U.S. Customs and Border Protection.
[Published in the Federal Register, October 4, 2019 (84 FR 53164)]
e

AGENCY INFORMATION COLLECTION ACTIVITIES:

Petroleum Refineries in Foreign Trade Sub-Zones

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: 60-Day Notice and request for comments; Extension of an
existing collection of information.

SUMMARY: The Department of Homeland Security, U.S. Customs
and Border Protection will be submitting the following information
collection request to the Office of Management and Budget (OMB) for
review and approval in accordance with the Paperwork Reduction Act
of 1995 (PRA). The information collection is published in the Federal
Register to obtain comments from the public and affected agencies.
Comments are encouraged and must be submitted (no later than
December 3, 2019) to be assured of consideration.

ADDRESSES: Written comments and/or suggestions regarding the
item(s) contained in this notice must include the OMB Control Num-
ber 1651-0063 in the subject line and the agency name. To avoid
duplicate submissions, please use only one of the following methods to
submit comments:

(1) Email. Submit comments to: CBP_PRA@cbp.dhs.gov.

(2) Mail. Submit written comments to CBP Paperwork Reduction
Act Officer, U.S. Customs and Border Protection, Office of Trade,
Regulations and Rulings, Economic Impact Analysis Branch, 90 K
Street NE, 10th Floor, Washington, DC 20229-1177.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to Seth Renkema, Chief,
Economic Impact Analysis Branch, U.S. Customs and Border
Protection, Office of Trade, Regulations and Rulings, 90 K Street NE,
10th Floor, Washington, DC 20229-1177, Telephone number
202-325-0056 or via email CBP_PRA@cbp.dhs.gov. Please note that
the contact information provided here is solely for questions regard-
ing this notice. Individuals seeking information about other CBP
programs should contact the CBP National Customer Service Center
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at 877-227-5511, (TTY) 1-800-877-8339, or CBP website at https:/ /
www.cbp.gov/.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on the proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). This process is conducted in
accordance with 5 CFR 1320.8. Written comments and suggestions
from the public and affected agencies should address one or more of
the following four points: (1) Whether the proposed collection of in-
formation is necessary for the proper performance of the functions of
the agency, including whether the information will have practical
utility; (2) the accuracy of the agency’s estimate of the burden of the
proposed collection of information, including the validity of the meth-
odology and assumptions used; (3) suggestions to enhance the quality,
utility, and clarity of the information to be collected; and (4) sugges-
tions to minimize the burden of the collection of information on those
who are to respond, including through the use of appropriate auto-
mated, electronic, mechanical, or other technological collection tech-
niques or other forms of information technology, e.g., permitting elec-
tronic submission of responses. The comments that are submitted
will be summarized and included in the request for approval. All
comments will become a matter of public record.

Overview of This Information Collection

Title: Petroleum Refineries in Foreign Trade Sub-zones.
OMB Number: 1651-0063.

Abstract: The Foreign Trade Zones Act, 19 U.S.C. 8lc(d)
contains specific provisions for petroleum refinery sub-zones. It
permits refiners and CBP to assess the relative value of such
products at the end of the manufacturing period during which
these products were produced when the actual quantities of these
products resulting from the refining process can be measured
with certainty.

19 CFR 146.4(d) provides that the operator of the refinery sub-
zone is required to retain all records relating to the above
mentioned activities for five years after the merchandise is
removed from the sub-zone. Further, the records shall be readily
available for CBP review at the sub-zone.

Instructions on compliance with these record keeping
provisions are available in the Foreign Trade Zone Manual which
is accessible at: http://www.cbp.gov/document/guides/foreign-
trade-zones-manual.
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Action: CBP proposes to extend the expiration date of this infor-
mation collection with no change to the burden hours or to the
information collected.

Type of Review: Extension (without change).

Affected Public: Businesses.

Estimated Number of Respondents: 81.

Estimated Number of Total Annual Responses: 81.

Estimated Time per Response: 1000 hours.

Estimated Total Annual Burden Hours: 81,000.
Dated: October 1, 2019.

SETH D. RENKEMA,
Branch Chief,
Economic Impact Analysis Branch,
U.S. Customs and Border Protection.

[Published in the Federal Register, October 4, 2019 (84 FR 53163)]
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