U.S. Customs and Border Protection

e
19 CFR PART 177

REVOCATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF DIETARY SUPPLEMENT
PRODUCTS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of revocation of one ruling letter and revocation of
treatment relating to the tariff classification of “Amway Immunity
Gummies” and “Amway Sleep Gummies” dietary supplement prod-
ucts.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
revoking one ruling letter concerning the tariff classification of “Am-
way Immunity Gummies” and “Amway Sleep Gummies” dietary
supplement products under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP is revoking any treatment
previously accorded by CBP to substantially identical transactions.
Notice of the proposed action was published in the Customs Bulletin,
Vol. 55, No. 10, on March 17, 2021. No comments were received in
response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
July 4, 2021.

FOR FURTHER INFORMATION CONTACT: Tatiana Salnik
Matherne, Food, Textiles and Marking Branch, Regulations and
Rulings, Office of Trade, at (202) 325-0351.
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SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 55, No. 10, on March 17, 2021, proposing to
revoke one ruling letter pertaining to the tariff classification of “Am-
way Immunity Gummies” and “Amway Sleep Gummies” dietary
supplement products. Any party who has received an interpretive
ruling or decision (i.e., a ruling letter, internal advice memorandum
or decision, or protest review decision) on the merchandise subject to
this notice should have advised CBP during the comment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In New York Ruling Letter (“NY”) N314621, dated October 1, 2020,
CBP classified the “Amway Immunity Gummies” and “Amway Sleep
Gummies” dietary supplement products in heading 2106, HTSUS,
specifically in subheading 2106.90.9500, HTSUSA, which provides for
“Food preparations not elsewhere specified or included: Other: Other:
Other: Other: Other: Articles containing over 10 percent by dry
weight of sugar described in additional U.S. note 3 to chapter 17:
Described in additional U.S. note 8 to chapter 17 and entered pursu-
ant to its provisions.” CBP has reviewed NY N314621 and has deter-
mined the ruling letter to be in error. It is now CBP’s position that the

dietary supplement products at issue are properly classified in head-
ing 2106, HTSUS, specifically in subheading 2106.90.9897, HTSUSA,
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which provides for “Food preparations not elsewhere specified or
included: Other: Other: Other: Other: Other: Other: Other: Other:
Other: Containing sugar derived from sugar cane and/or sugar beets.”
Pursuant to 19 U.S.C. § 1625(c)(1), CBP is revoking NY N314621
and revoking or modifying any other ruling not specifically identified
to reflect the analysis contained in Headquarters Ruling Letter
(“HQ”) H316413, set forth as an attachment to this notice. Addition-
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-
tions.
In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.
For
Craig T. CLARK,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H316413
April 20, 2021
OT:RR:CTF:FTM H316413 TSM
CATEGORY: Classification
TARIFF NO.: 2106.90.9897
MR. GeorGe C. LoveEQUIST
Access Business Group INTERNATIONAL LLC
7575 FuLtoN STREET EAST
Abpa, MI 49355

Re: Revocation of NY N314621; Tariff classification of dietary supplements
from Colombia

DearR MR. LoVEQUIST:

This is in reference to New York Ruling Letter (“NY”) N314621, issued to
Access Business Group International LL.C, on October 1, 2020. In that ruling,
U.S. Customs and Border Protection (“CBP”) classified products described as
“Amway Immunity Gummies” and “Amway Sleep Gummies” under subhead-
ing 2106.90.9500, Harmonized Tariff Schedule of the United States (Anno-
tated) (“HTSUSA”), which provides for “Food preparations not elsewhere
specified or included: Other: Other: Other: Other: Other: Articles containing
over 10 percent by dry weight of sugar described in additional U.S. note 3 to
chapter 17: Described in additional U.S. note 8 to chapter 17 and entered
pursuant to its provisions.” We have reviewed NY N314621 and found it to be
incorrect. For the reasons set forth below, we are revoking NY N314621.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625 (c)(1)), as
amended by section 623 of title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107
Stat. 2057), a notice was published in the Customs Bulletin, Volume 55, No.
10, on March 17, 2021, proposing to revoke NY N314621, and revoke any
treatment accorded to substantially identical transactions. No comments
were received in response to the notice.

FACTS:

In NY N314621, the products at issue were described as follows:

The first product, “Amway Immunity Gummies”, is said to contain or-
ganic sugar, organic tapioca syrup, water, vitamin C, glycerin, elderberry
extract, agar, flavors consisting of elderberry, lemon and masking flavors,
zince, lactic acid and citric acid.

The second product, “Amway Sleep Gummies”, is said to contain organic
sugar, organic tapioca syrup, water, magnesium, glycerin, agar, lactic
acid, citric acid, blueberry and lavender flavors, magenta color, mela-
tonin, and passion flower extract.

Ingredients breakdowns, a manufacturing flowchart and photocopies of the
packaging were provided to CBP for consideration.

ISSUE:

What is the tariff classification of the dietary supplement products at
issue?
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LAW AND ANALYSIS:

Classification under the HTSUS is determined in accordance with the
General Rules of Interpretation (“GRIs”). GRI 1 provides that the classifica-
tion of goods shall be determined according to the terms of the headings of the
tariff schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

The 2021 HTSUSA provisions under consideration are as follows:

2106 Food preparations not elsewhere specified or included:
2106.90 Other:
Other:
Other:
Other:
Other:

Articles containing over 10 percent
by dry weight of sugar described in
additional U.S. note 3 to chapter

17:

2106.90.9500 Described in additional U.S.
note 8 to chapter 17 and en-
tered pursuant to its provi-
sions

kock ok
2106.90.98 Other:
kock ok
Other:
£
Other:
L
Other:
ok ok

2106.90.9897 Containing

sugar derived

from sugar

cane and/or

sugar beets
kosk ok

Additional U.S. Note 3 to Chapter 17, HTSUS, reads the following:

For the purposes of this schedule, the term “articles containing over 10
percent by dry weight of sugar described in additional U.S. note 3 to
chapter 17” means articles containing over 10 percent by dry weight of
sugars derived from sugar cane or sugar beets, whether or not mixed with
other ingredients, except (a) articles not principally of crystalline struc-
ture or not in dry amorphous form, the foregoing that are prepared for
marketing to the ultimate consumer in the identical form and package in
which imported; (b) blended syrups containing sugars derived from sugar
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cane or sugar beets, capable of being further processed or mixed with
similar or other ingredients, and not prepared for marketing to the ulti-
mate consumer in the identical form and package in which imported; (c)
articles containing over 65 percent by dry weight of sugars derived from
sugar cane or sugar beets, whether or not mixed with other ingredients,
capable of being further processed or mixed with similar or other ingre-
dients, and not prepared for marketing to the ultimate consumer in the
identical form and package in which imported; or (d) cake decorations and
similar products to be used in the same condition as imported without any
further processing other than the direct application to individual pastries
or confections, finely ground or masticated coconut meat or juice thereof
mixed with those sugars, and sauces and preparations therefor.

Additional U.S. Note 8 to Chapter 17, HTSUS, reads the following:

The aggregate quantity of articles containing over 10 percent by dry
weight of sugars described in additional U.S. note 3 to chapter 17, entered
under subheadings 1701.91.54, 1704.90.74, 1806.20.75, 1806.20.95,
1806.90.55, 1901.90.56, 2101.12.54, 2101.20.54, 2106.90.78 and
2106.90.95 during the 12-month period from October 1 in any year to the
following September 30, inclusive, shall not exceed 64,709 metric tons
(articles the product of Mexico shall not be permitted or included under
this quantitative limitation and no such articles shall be classifiable
therein).

In understanding the language of the HTSUS, the Explanatory Notes
(“ENs”) of the Harmonized Commodity Description and Coding System may
be utilized. The ENs, although neither dispositive nor legally binding, pro-
vide a commentary on the scope of each heading, and are generally indicative
of the proper interpretation of the Harmonized System at the international
level. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). The EN to
heading 2106, HTSUS, states, in pertinent part, the following:

Provided that they are not covered by any other heading of the Nomen-
clature, this heading covers:

(A) Preparations for use, either directly or after processing (such as
cooking, dissolving or boiling in water, milk, etc.), for human con-
sumption.

(B) Preparations consisting wholly or partly of foodstuffs, used in the
making of beverages or food preparations for human consumption.
The heading includes preparations consisting of mixtures of chemi-
cals (organic acids, calcium salts, etc.) with foodstuffs (flour, sugar,
milk powder, etc.), for incorporation in food preparations either as
ingredients or to improve some of their characteristics (appearance,
keeping qualities, etc.) (see the General Explanatory Note to Chap-
ter 38).

& kK

The heading includes, inter alia:



7 CUSTOMS BULLETIN AND DECISIONS, VOL. 55, No. 17, May 5, 2021

(16) Preparations, often referred to as food supplements or dietary
supplements, consisting of, or based on, one or more vitamins,
minerals, amino acids, concentrates, extracts, isolates or the like of
substances found within foods, or synthetic versions of such sub-
stances, put up as a supplement to the normal diet. It includes such
products whether or not also containing sweeteners, colours, fla-
vours, odoriferous substances, carriers, fillers, stabilisers or other
technical aids. Such products are often put up in packaging with
indications that they maintain general health or well-being, im-
prove athletic performance, prevent possible nutritional deficien-
cies or correct sub-optimal levels of nutrients.

K ok ok

In NY N314621, CBP classified the “Amway Immunity Gummies” and
“Amway Sleep Gummies” under subheading 2106.90.9500, HTSUSA, which
provides for “Food preparations not elsewhere specified or included: Other:
Other: Other: Other: Other: Articles containing over 10 percent by dry weight
of sugar described in additional U.S. note 3 to chapter 17: Described in
additional U.S. note 8 to chapter 17 and entered pursuant to its provisions.”

Heading 2106, HTSUS, provides for “Food preparations, not elsewhere
specified or included.” Thus, in order for a product to fall under heading 2106,
HTSUS, two criteria must be met. First, the product must be a food prepa-
ration, and second, the food preparation must not be classified in the tariff
more specifically elsewhere. See R.T. Foods, Inc. v. United States, 887 F. Supp.
2d 1351, 1358 (C.I.T. 2012) (stating that heading 2106 was an “expansive
basket heading that only applies in the absence of another applicable head-
ing”). The terms “food,” “preparation,” and “food preparation” are not defined
in the HTSUS. EN 21.06 provides two definitions for the phrase “food prepa-
ration”. See EN (A) and EN (B) to 21.06. The first definition for the phrase
“food preparation” is “Preparations for use, either directly or after processing
... for human consumption”. See EN (A) 21.06.

In Orlando Food Corp. v. United States, 140 F.3d 1437, 1441 (Fed. Cir.
1994), the Court of Appeals for the Federal Circuit (CAFC) stated that:

Inherent in the term “preparation” is the notion that the object involved
is destined for a specific use. The relevant definition from The Oxford
English Dictionary defines “preparation” as “a substance specially pre-
pared, or made up for its appropriate use or application, e.g. as food or
medicine, or in the arts or sciences.” (internal citations omitted.)

Upon review, we find that the “Amway Immunity Gummies” and “Amway
Sleep Gummies” products at issue are “food preparations” of heading 2106,
HTSUS, because they contain substances with nutritive value and are prepa-
rations for human consumption that provide general health and well-being
benefits not meant to treat or prevent any specific diseases. Accordingly, they
are of the kind of preparations described in EN 21.06 (A)(16) and not more
specifically classified elsewhere. However, the products at issue are not clas-
sified under subheading 2106.90.9500, HTSUSA, because they fall within one
of the exceptions to Additional U.S. Note 3 to Chapter 17.

Additional U.S. Note 3 to Chapter 17 provides in relevant part that the
term “‘articles containing over 10 percent by dry weight of sugar described in
additional U.S. note 3 to chapter 17° means articles containing over 10
percent by dry weight of sugars derived from sugar cane or sugar beets,
whether or not mixed with other ingredients, except (a) articles not princi-
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pally of crystalline structure or not in dry amorphous form, the foregoing that
are prepared for marketing to the ultimate consumer in the identical form
and package in which imported.” While the “Amway Immunity Gummies”
and “Amway Sleep Gummies” contain over 10 percent of sugar derived from
sugar cane (based on the products’ ingredient breakdown that accompanied
the original request for a ruling), the products at issue are not “principally of
crystalline structure” or “in dry amorphous form” when they are imported
and prepared for marketing to the ultimate consumer. In fact, the “Amway
Immunity Gummies” and “Amway Sleep Gummies” are imported and mar-
keted to the ultimate consumer in solid form, specifically in the form of
nutritional supplement gummies. Because the products at issue fall within
one of the exceptions to U.S. Note 3 to Chapter 17, it follows that the
quantitative limitations of Additional U.S. Note 8 to Chapter 17, HTSUS,
also do not apply to these products. Therefore, as referenced above the
“Amway Immunity Gummies” and “Amway Sleep Gummies” are not classi-
fied in subheading 2106.90.9500, HTSUSA.

The products at issue in NY N314621 are nutritional supplements consist-
ing of substances with nutritive value, imported and prepared for marketing
to the ultimate consumer in solid form, specifically in the form of nutritional
supplement gummies, and containing sugar derived from sugar cane. There-
fore, we find that they are described by heading 2106, HTSUS, and specifi-
cally by subheading 2106.90.9897, HTSUSA, which provides for “Food prepa-
rations not elsewhere specified or included: Other: Other: Other: Other:
Other: Other: Other: Other: Other: Containing sugar derived from sugar cane
and/or sugar beets.” See NY N314583, dated October 13, 2020 (classifying
dietary supplements imported and prepared for marketing to the ultimate
consumer in the form of nutritional supplement gummies containing sugar
derived from sugar cane, under subheading 2106.90.9897, HTSUSA.)

HOLDING:

By application of GRIs 1 and 6, we find that “Amway Immunity Gummies”
and “Amway Sleep Gummies” are classified under heading 2106, HTSUS,
and specifically under subheading 2106.90.9897, HTSUSA, which provides
for “Food preparations not elsewhere specified or included: Other: Other:
Other: Other: Other: Other: Other: Other: Other: Containing sugar derived
from sugar cane and/or sugar beets.” The 2021 column one, general rate of
duty is 6.4% ad valorem.

EFFECT ON OTHER RULINGS:

NY N314621, dated October 1, 2020, is hereby REVOKED.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
Sincerely,
For

Craig T. CLARK,
Director
Commercial and Trade Facilitation Division
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19 CFR PART 177

MODIFICATION OF TWO RULING LETTERS AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF COTTON CORE-SPUN

YARNS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of two ruling letters, and of revoca-
tion of treatment relating to the tariff classification of cotton core-
spun yarns.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
modifying two ruling letters concerning the tariff classification of
cotton core-spun yarns under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP is revoking any treatment
previously accorded by CBP to substantially identical transactions.
Notice of the proposed action was published in the Customs Bulletin,
Vol. 55, No. 9, on March 10, 2021. One comment was received in
response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
July 4, 2021.

FOR FURTHER INFORMATION CONTACT: Marie Durane,
Food, Textiles, and Marking Branch, Regulations and Rulings,
Office of Trade, at (202) 325-0984.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other



10 CUSTOMS BULLETIN AND DECISIONS, VOL. 55, No. 17, May 5, 2021

information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 55, No. 9, on March 10, 2021, proposing to
modify two ruling letters pertaining to the tariff classification of
cotton core-spun yarns. Any party who has received an interpretive
ruling or decision (i.e., a ruling letter, internal advice memorandum
or decision, or protest review decision) on the merchandise subject to
this notice should have advised CBP during the comment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In New York Ruling Letter (“NY”) N304396, dated June 12, 2019,
CBP classified cotton core-spun yarn in heading 5606, HTSUS, spe-
cifically in subheading 5606.00.00, HTSUS, which provides for
“[glimped yarn, and strip and the like of heading 5404 or 5405,
gimped (other than those of heading 5605 and gimped horsehair
yarn); chenille yarn (including flock chenille yarn); loop wale-yarn.”
CBP has reviewed NY N304396 and has determined the ruling letter
to be in error. It is now CBP’s position that the cotton core-spun yarn
is properly classified in heading 5205, HTSUS, specifically in sub-
heading 5205.12.10, HTSUS, which provides for “[c]otton yarn (other
than sewing thread), containing 85 percent or more by weight of
cotton, not put up for retail sale: Single yarn, of uncombed fibers:
Exceeding 14 nm but not exceeding 43 nm: Unbleached, not mercer-
ized.”

In NY N304440, CBP classified cotton core-spun yarn in heading
5606, HTSUS, specifically in subheading 5606.00.00, HTSUS, which
provides for “[glimped yarn, and strip and the like of heading 5404 or
5405, gimped (other than those of heading 5605 and gimped horse-
hair yarn); chenille yarn (including flock chenille yarn); loop wale-
yarn.” CBP has reviewed NY N304440 and has determined the ruling
letter to be in error. It is now CBP’s position that the cotton core-spun
yarn is properly classified in heading 5206, HTSUS, specifically in
subheading 5206.32.00, HTSUS, which provides for “clotton yarn
(other than sewing thread), containing less than 85 percent by weight
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of cotton, not put up for retail sale: Multiple (folded) or cabled yarn,
of uncombed fibers: Exceeding 14 nm but not exceeding 43 nm per
single yarn.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is modifying NY N304396
and NY N304440 and revoking or modifying any other ruling not
specifically identified to reflect the analysis contained in Headquar-
ters Ruling Letter (“‘HQ”) H311461, set forth as an attachment to this
notice. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revok-
ing any treatment previously accorded by CBP to substantially iden-
tical transactions.

In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.

For
Craig T. CLARK,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H311461
April 19, 2021
OT:RR:CTF:FTM H311461 MJD
CATEGORY: Classification
CLASSIFICATION: 5205.12.10; 5206.32.00
MR. MIGUEL ARISTIZABAL
FaBricaro S. A.
CARRERA 50 # 38-320
BELLO
CoromBIA

RE: Modification of NY N304396 and NY N304440; tariff classification of
yarn

Dear MR. ARISTIZABAL,

This is to inform you that U.S. Customs and Border Protection (“CBP”) has
reconsidered New York Ruling Letter (“NY”) N304396, issued to you on June
12, 2019, and NY N304440, issued to you on June 17, 2019, regarding the
tariff classification of certain yarn from Colombia. In these rulings, CBP
determined the yarns were gimped yarns, classified in subheading
5606.00.0010, Harmonized Tariff Schedule of the United States Annotated
(“HTSUSA”), which provides for “[glimped yarn, and strip and the like of
heading 5404 or 5405, gimped (other than those of heading 5605 and gimped
horsehair yarn); chenille yarn (including flock chenille yarn); loop wale-yarn:
Containing elastomeric filaments.” CBP also found that the yarn in NY
N304396 and NY N304440, qualified for preferential tariff treatment under
the United States-Colombia Trade Promotion Agreement (“CTPA”).

We have reviewed NY N304396 and NY N304440, and determined that it
contains an error pertaining to the classification of the yarn in both rulings.
This ruling serves to modify NY N304396 and NY N304440 with regard to the
classification of the yarns. CBP’s determination with respect to the preferen-
tial tariff treatment of the yarns under the CTPA is not affected by this action.

Pursuant to section 625(c¢)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, Pub. L. No. 103-182,
107 Stat. 2057, 2186 (1993), notice of the proposed action was published on
March 10, 2021, in Volume 55, Number 9, of the Customs Bulletin. One
comment was received in response to this notice, supporting CBP’s modifi-
cation of NY N304396 and NY N304440.

FACTS:

In NY N304396, the yarn is described as follows:

[A] polyurethane elastomeric yarn core covered with either natural, syn-
thetic or artificial fibers or their blends. The yarn is composed of 2—-12
percent of polyurethane elastomeric (spandex) fibers and 88 - 98 percent
of natural, synthetic or artificial fibers. The gimped yarn is used in the
production of fabrics for jeans, sports and outdoor apparel.

In NY N304440, the yarn is described as follows:

[A] blend of polybutylene terephalate (PBT) and polyurethane elasto-
meric filament yarn core covered with either natural, synthetic or artifi-
cial fibers or their blends. The yarn is composed of 4 percent of polyure-
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thane elastomeric (spandex) fibers combined with 16 percent PBT fibers,
and 80 percent of natural, synthetic or artificial fibers. The gimped yarn
is used in the production of fabrics for jeans, sports and outdoor apparel.

Subsequent to the issuance of NY N304396 and NY N304440, CBP sent
samples of the yarns from these two rulings to the CBP New York Laboratory.
Laboratory report no. NY20200232, dated April 7, 2020, for the sample
submitted with NY N304440, indicated the following regarding the sample:

The sample, a core-spun yarn marked FABRICATO S.A., has a linear
density of 581.8 dTex, and is constructed of non-twisted spandex mono-
filament wrapped with non-bleached cotton fibers that do not appear to be
combed or mercerized. There is no apparent evidence of ring or compact
spinning.

The overall fiber content by weight:

Percent
Cotton 96.4
Spandex 3.6

The NY laboratory amended laboratory report no. NY20200232 with the
issuance of laboratory report no. NY20200232A, dated May 29, 2020, indi-
cating the following regarding the sample:

The sample, a yarn marked FABRICATO S.A., has a linear density of
581.8 Dtex or 17.18 Nm.

It is constructed of one spandex monofilament that is wrapped with one
multifilament polyester yarn. This spandex/polyester yarn is then
wrapped with cotton fibers that do not appear to be combed, bleached or
mercerized. There is no apparent evidence of ring or compact spinning.

The overall fiber content by weight:

Percent
Cotton 79.4
Polyester 17.0
Spandex 3.6

Lastly, CBP laboratory report no. NY20200233, dated April 7, 2020, for the
sample submitted with NY N304396, indicated the following regarding the
sample:

The sample, a core-spun yarn marked FABRICATO S.A., has a linear
density of 401.1 dTex, and is constructed of a non-twisted spandex mono-
filament wrapped with unbleached cotton fibers that do not appear to be
combed or mercerized. There is no apparent evidence of ring or compact
spinning.

The overall fiber content by weight:
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Percent
Cotton 93.8
Spandex 6.2

ISSUE:

What is the proper classification under the HTSUS for the subject mer-
chandise?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(“HTSUS”) is made in accordance with the General Rules of Interpretation
(“GRI”). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRIs may then be applied.

The 2019 HTSUS provisions under consideration are as follows:

5205 Cotton yarn (other than sewing thread), containing 85 percent or
more by weight of cotton, not put up for retail sale.

5206 Cotton yarn (other than sewing thread), containing less than 85
percent by weight of cotton, not put up for retail sale.

5606 Gimped yarn, and strip and the like of heading 5404 or 5405,
gimped (other than those of heading 5605 and gimped horsehair
yarn); chenille yarn (including flock chenille yarn); loop wale-yarn.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the “official interpretation of the Harmonized Sys-
tem” at the international level. See 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989).
While neither legally binding nor dispositive, the ENs “provide a commentary
on the scope of each heading” of the HTSUS and are “generally indicative of
[the] proper interpretation” of these headings. See id.

The EN to 56.06 states in pertinent part, the following:

These products are composed of a core, usually of one or more textile
yarns, around which other yarn or yarns are wound spirally. Most fre-
quently the covering threads completely cover the core, but in some cases
the turns of the spiral are spaced; in the latter case, the product may have
somewhat the appearance of certain multiple (folded), cabled or fancy
yarns of Chapters 50 to 55, but may be distinguished from them by the
characteristic of gimped yarn that the core does not itself undergo a
twisting with the cover threads.

The core of the gimped yarn of this heading is usually of cotton, other
vegetable fibres or man-made fibres and the covering threads are usually
finer and more glossy (e.g., silk, mercerised cotton or man-made fibres).

Gimped yarns with cores of other materials are not necessarily excluded
provided the product has the essential character of a textile article.
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Gimped yarns are used as a trimming and also very largely for the
manufacture of such trimmings. Some, however, are also suitable for
other uses, for example, as buttonhole cord, in embroidery or for tying
parcels.

In NY N304396 and NY N304440, CBP classified the yarns in subheading
5606.00.0010, HTSUSA, which provides for “[glimped yarn, and strip and the
like of heading 5404 or 5405, gimped (other than those of heading 5605 and
gimped horsehair yarn); chenille yarn (including flock chenille yarn); loop
wale-yarn: Containing elastomeric filaments.” Upon further consideration,
we have found this classification to be incorrect and that the yarns are
instead classified as cotton core-spun yarns.

CBP has held that gimped yarns and core-spun yarns are different and
should be classified in different headings. See NY 866313, dated August 28,
1991 (stating the core spun yarns are not considered to be gimped yarns).
Pursuant to EN to 56.06, a gimped yarn consists of a yarn, around which is
wrapped spirally another yarn or filament or strip. It is distinguished from a
twisted yarn in that the core yarn does not twist with the yarn that is
wrapped around it; the surrounding yarn could be unwrapped and the core
yarn would remain intact.

Core-spun yarns are often confused with gimped yarns. They differ in that
they consist of a core (usually a monofilament or multifilament yarn), around
which fibers (not yarns) are wrapped. A common example is a spandex
filament core with a wrapping of cotton fibers. Since it is sometimes difficult
for the unaided eye to distinguish fibers wrapped around a core from yarn
wrapped around a core, it may be necessary to request laboratory analysis to
identify such yarns. Core-spun yarns are not classified as gimped yarns but
rather as basic yarns in the appropriate provisions in chapters 50-55 (de-
pending on chief weight, generally). See CBP’s Informed Compliance Publi-
cation (“ICP”), What Every Member of the Trade Community Should Know
About: Classification of Fibers and Yarns under the HTSUS, dated September
2011. The Dictionary of Fiber & Textile Technology also describes core-spun
yarn as “a yarn made by twisting fibers around a filament or a previously
spun yarn, thus concealing the core.” See Dictionary of Fiber & Textile
Technology, 44 (1999).

The difference between gimped yarn and core-spun yarn is that core-spun
yarn consist of a core (usually a monofilament or multifilament yarn), around
which fibers (not yarns) are wrapped. The laboratory report no. NY20200233,
which tested the sample from NY N304396, stated that the yarn is a core
spun yarn constructed of 93.8 percent cotton and 6.2 percent spandex, and
that the “non-twisted spandex monofilament [is] wrapped with unbleached
cotton fibers.” Moreover, the laboratory report stated that the yarn is not
bleached, combed, mercerized, or has any evidence of ring or compact spin-
ning. Therefore, based on the laboratory test, we find that the yarn from NY
N304396 is a cotton core-spun yarn classified in heading 5205, HTSUS,
specifically subheading 5205.12.1000, HTSUSA, which provides for “[c]otton
yarn (other than sewing thread), containing 85 percent or more by weight of
cotton, not put up for retail sale: Single yarn, of uncombed fibers: Exceeding
14 nm but not exceeding 43 nm: unbleached, not mercerized.”

Similarly, the amended laboratory report no. NY20200232A for the yarn in
NY N304440, states that the yarn, constructed of 79.4 percent cotton, 17.0
percent polyester, and 3.6 percent spandex, has “one spandex monofilament
that is wrapped with one multifilament polyester yarn,” and the “spandex/



16 CUSTOMS BULLETIN AND DECISIONS, VOL. 55, No. 17, May 5, 2021

polyester yarn is then wrapped with cotton fibers that do not appear to be
combed, bleached or mercerized.” This, like the sample in NY N304396, is in
line with the definition of a core-spun yarn. Furthermore, the laboratory
report stated that the yarn has “unbleached cotton fibers that do not appear
to be combed or mercerized,” and “there is no apparent evidence of ring or
compact spinning.” As a result, based on the laboratory test, we find that the
yarn in NY N304440 is classified in heading 5206, HTSUS, specifically sub-
heading 5206.32.0000, HTSUSA, which provides for “[c]otton yarn (other
than sewing thread), containing less than 85 percent by weight of cotton, not
put up for retail sale: Multiple (folded) or cabled yarn, of uncombed fibers:
Exceeding 14 nm but not exceeding 43 nm per single yarn (300).”

One comment was received in response to the proposed ruling. The com-
menter agreed with CBP’s determination to classify the yarn in NY N304440
and NY N304396 as cotton core-spun yarn classified in heading 5206, HT-
SUS, and heading 5205, HTSUS, respectively. However, the commenter ar-
gued that the conclusion made in both NY N304440 and NY N304396, that
the yarns are eligible for preferential treatment under the CTPA, has been
misapplied and improperly extended to garments made with these yarns. The
commenter wants to ensure that CBP distinguishes between the preferential
rules of origin for the subject yarns under the CTPA and the preferential rules
of origin for garments made from the subject yarns under the CTPA. This
comment, however, goes beyond the scope of the initial NY rulings and this
decision. This decision only pertains to the classification of the yarns at issue.
As stated above, CBP’s determination in NY N304440 and NY N304396 with
respect to the preferential tariff treatment of the yarns under the CTPA is not
affected by this action. Furthermore, NY N304440 and NY N304396 do not
pertain to the preferential tariff treatment of garments under the CTPA.

Accordingly, based on CBP laboratory test results, we find that the yarns in
NY N304440 and NY N304396 were incorrectly classified as gimped yarns in
heading 5606, HTSUS. Instead, the yarns in NY N304440 and NY N304396
are cotton core-spun yarns classified in heading 5206, HTSUS, and heading
5205, HTSUS, respectively.

HOLDING:

By application of GRI 1 and 6, the yarn in NY N304440 is classified in
heading 5206, HTSUS, specifically subheading 5206.32.0000, HTSUSA,
which provides for “[c]otton yarn (other than sewing thread), containing less
than 85 percent by weight of cotton, not put up for retail sale: Multiple
(folded) or cabled yarn, of uncombed fibers: Exceeding 14 nm but not exceed-
ing 43 nm per single yarn (300).” The yarn in NY N304396 is classified in
heading 5205, HTSUS, specifically subheading 5205.12.1000, HTSUSA,
which provides for “[c]otton yarn (other than sewing thread), containing 85
percent or more by weight of cotton, not put up for retail sale: Single yarn, of
uncombed fibers: Exceeding 14 nm but not exceeding 43 nm: unbleached, not
mercerized.”

EFFECT ON OTHER RULINGS:

NY N304396, dated June 12, 2019, and NY N304440, dated June 17, 2019
are hereby MODIFIED in accordance with the above analysis.

In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
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Sincerely,
For

Craic T. CLaARE,
Director
Commercial and Trade Facilitation Division

—
19 CFR PART 177

MODIFICATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
COUNTRY OF ORIGIN FOR MARKING PURPOSES OF AN
ELECTRONIC DRUM KIT

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of one ruling letter and of revoca-
tion of treatment relating to the country of origin for marking pur-
poses of an electronic drum kit.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
modifying one ruling letter concerning the country of origin for mark-
ing purposes of an electronic drum kit. Similarly, CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Notice of the proposed action was published in the
Customs Bulletin, Vol. 55, No. 9, on March 10, 2021. No comments
were received in response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
July 4, 2021.

FOR FURTHER INFORMATION CONTACT: Marie Durane,
Food, Textiles, and Marking Branch, Regulations and Rulings,
Office of Trade, at (202) 325-0984.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
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trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 55, No. 9, on March 10, 2021, proposing to
modify one ruling letter pertaining to the country of origin for mark-
ing purposes of an electronic drum kit. Any party who has received an
interpretive ruling or decision (i.e., a ruling letter, internal advice
memorandum or decision, or protest review decision) on the merchan-
dise subject to this notice should have advised CBP during the com-
ment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In New York Ruling Letter (“NY”) N202375, dated February 28,
2012, CBP determined that the electronic drum kit, made of parts
from China, Taiwan, and Sweden, and packaged together in Sweden
without the need for further processing, was a product of China for
country of origin marking purposes. It is now CBP’s position that the
country of origin marking of the electronic drum kit is China, Taiwan,
and Sweden.

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is modifying NY N20237
and revoking or modifying any other ruling not specifically identified
to reflect the analysis contained in Headquarters Ruling Letter
(“HQ”) H309494, set forth as an attachment to this notice. Addition-
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.



19 CUSTOMS BULLETIN AND DECISIONS, VOL. 55, No. 17, May 5, 2021

For

CraiG T. CLARK,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H309494
April 19, 2021
OT:RR:CTF:FTM H309494 MJD
CATEGORY: Origin
Ms. CaroryN LESkr
BCB INTERNATIONAL
1010 NIAGARA STREET
Burraro, NY 14213

Re: Modification of NY N202375; Country of origin of an electronic drum kit

Dear Ms. LEeskr:

This is in reference to New York Ruling Letter (“NY”) N202375, dated
February 28, 2012, which was issued to you, on behalf of your client, Efkay
USA Music Ltd. In that ruling, U.S. Customs and Border Protection (“CBP”)
found that the 2box Drumlt Five, item number 11000, electronic drum Kkit,
was classified in subheading 9207.90.0080, Harmonized Tariff Schedule of
the United States Annotated (“HTSUSA”), which provides for “[m]usical
instruments, the sound of which is produced, or must be amplified, electri-
cally (for example, organs, guitars, accordions): Other: Other.” CBP also
found that pursuant to the application of the North American Free Trade
Agreement (“NAFTA”) Marking Rules, contained in 19 C.F.R. Part 102, the
country of origin of the electronic drum kit was China.

We have reviewed NY N202375, and determined that it contains an error
pertaining to the country of origin of the electronic drum Kkit, since the
country of origin for marking purposes should not have been determined
under the NAFTA Marking Rules. This ruling serves to modify NY N202375
with regard to the country of origin. CBP’s determination with respect to the
classification of the electronic drum kit in NY N202375 is not affected by this
action.

Pursuant to section 625(c¢)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, Pub. L. No. 103-182,
107 Stat. 2057, 2186 (1993), notice of the proposed action was published on
March 10, 2021, in Volume 55, Number 9, of the Customs Bulletin. CBP did
not receive any comments in response to this notice.

FACTS:

NY N202375 described the electronic drum kit as follows:

The merchandise under consideration is the 2box Drumlt Five, item
number 11000. The DrumlIt Five is an electronic drum kit comprised of
various integrated components, including drum pads, cymbals, pedals,
stands, and a control unit. From the information you provided, the user
strikes the drum pads and other components as one would an analog
drum kit; however, this signal is sent through wires to the control unit,
referred to as the “Brain Box,” and is made audible through headphones
and/or other audio output connected to the Brain Box. The Brain Box also
allows the user to choose the sounds each component plays when struck,
as well as providing a practice metronome and various other customizable
options.
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The electronic drum kit consist of various parts that are packaged together
in Sweden without the need for further processing. The instrument is im-
ported to the United States from Sweden unassembled. The electronic drum
kit consist of the following parts from China, Taiwan, and Sweden:

[The] part number 10021 10” DrumlIt drum pad Mk2, part number 10014
12” DrumIt drum pad Mk2, part number 10026 14” DrumlIt kick assembly
Mk2, part number 10144 Drumlt stand w/o pedals Mk2, part number
10250 upgrade standkit to Mk2, part number 10203 cymbal set, which
includes part numbers 10222 Hi-hat cymbal and 10200 ride cymbal, and
part number 11002 cable set of 4x4 pcs are all made in China, while part
number 10246 pedal set with snare stand is made in Taiwan, and part
number 11001 Drumlt Five Unit Brain is made in Sweden. Also included
is a power source made in China for which a part number is not given.

In NY N202375, CBP found that the country of origin of the electronic
drum kit was China by applying the NAFTA Marking Rules set forth in 19
C.F.R. Part 102. As the electronic drum kit is made primarily from Chinese,
Taiwanese, and Swedish components, packaged together as an unassembled
drum kit in Sweden, the NAFTA Marking Rules do not apply to this case.
Instead, Part 134, Customs Regulations (19 C.F.R. Part 134), implementing
the country of origin marking requirements and exceptions of section 304 of
the Tariff Act of 1930, as amended (19 U.S.C. § 1304), provide the appropriate
rules in determining the country of origin marking of the electronic drum kit.
Accordingly, since 19 C.F.R. Part 102 applies only to goods from Mexico,
Canada, and the United States, we are modifying NY N202375.

ISSUE:

What is the country of origin marking of the electronic drum kit in ques-
tion?

LAW AND ANALYSIS:

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C.
§ 1304) provides that, unless excepted, every article of foreign origin imported
into the United States shall be marked in a conspicuous place as legibly,
indelibly, and permanently as the nature of the article (or container) will
permit in such a manner as to indicate to an ultimate purchaser in the United
States the English name of the country of origin of the article. Congressional
intent in enacting 19 U.S.C. § 1304 was that the ultimate purchaser should
be able to know by an inspection of the markings on the imported goods the
country of which the good is the product. “The evident purpose is to mark the
goods so at the time of purchase the ultimate purchaser may, by knowing
where the goods were produced, be able to buy or refuse to buy them, if such
marking should influence his will.” United States v. Friedlaender & Co., 27
C.C.P.A. 297 at 302 (1940).

The country of origin marking requirements and the exceptions of 19 U.S.C
§ 1304 are set forth in Part 134, Customs Regulations (19 C.F.R. Part 134).
Section 134.1(b), Customs Regulations (19 C.F.R. § 134.1 (b)), defines “coun-
try of origin” as “the country of manufacture, production, or growth of any
article of foreign origin entering the United States. Further work or material
added to an article in another country must effect a substantial transforma-
tion in order to render such other country the “country of origin” within the
meaning of this part.” A substantial transformation is said to have occurred
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when an article emerges from a manufacturing process with a name, char-
acter, and use, which differs from the original material subjected to the
process. United States v. Gibson-Thomsen Co., 27 C.C.P.A. 267 (C.A.D. 98)
(1940); Texas Instruments v. United States, 681 F.2d 778, 782 (1982).

In determining whether the combining of parts or materials constitutes a
substantial transformation, the determinative issue is the extent of the
operations performed and whether the parts lose their identity and become
an integral part of the new article. Belcrest Linens v. United States, 6 CIT
204, 573 F. Supp. 1149 (1983), aff’d, 741 F.2d 1368 (Fed. Cir. 1984). If the
manufacturing or combining process is a minor one that leaves the identity of
the imported article intact, a substantial transformation has not occurred.
Uniroyal, Inc. v. United States, 3 CIT 220, 542 F. Supp. 1026 (1982), aff’d, 702
F.2d 1022 (Fed. Cir. 1983). In order to determine whether a substantial
transformation occurs when components of various origins are assembled
into completed products, CBP considers the totality of the circumstances and
makes such determinations on a case-by-case basis. The country of origin of
the item’s components, extent of the processing that occurs within a country,
and whether such processing renders a product with a new name, character,
or use are primary considerations in such cases. No one factor is determina-
tive.

In the instant case, all of the components of the electronic drum set are
made in China except for the part number 10246 pedal set with snare stand
made in Taiwan, and part number 11001 DrumIt Five Unit Brain which is
made in Sweden. The electronic drum kit is packaged together in Sweden as
an unassembled drum kit without further processing. These components are
not assembled. Mere packaging of components does not substantially trans-
form any of the components. As such, the main components from China,
Taiwan, and Sweden are not substantially transformed in Sweden as they do
not emerge with a new name, character, and use. Thus, each component
retains its original origin. See Headquarters Ruling Letter (“HQ”) H3091086,
dated April 15, 2020; HQ 733301, dated August 8, 1990 (“. . . packaging alone
is not a substantial transformation . . . .”); and, HQ 733729, dated January 2,
1991. Therefore, we find that the country of origin marking of the electronic
drum kit is China, Taiwan, and Sweden.

HOLDING:

Based on the facts provided, the country of origin marking of the unas-
sembled electronic drum set, packaged in Sweden, are China, Taiwan, and
Sweden.

EFFECT ON OTHER RULINGS:

NY N202375, dated February 28, 2012, is hereby MODIFIED.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
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Sincerely,
For

Craic T. CLARK,
Director
Commercial and Trade Facilitation Division

e
19 CFR Chapter I

NOTIFICATION OF TEMPORARY TRAVEL RESTRICTIONS
APPLICABLE TO LAND PORTS OF ENTRY AND FERRIES
SERVICE BETWEEN THE UNITED STATES AND CANADA

AGENCY: Office of the Secretary, U.S. Department of Homeland
Security; U.S. Customs and Border Protection, U.S. Department of
Homeland Security.

ACTION: Notification of continuation of temporary travel restric-
tions.

SUMMARY: This document announces the decision of the Secretary
of Homeland Security (Secretary) to continue to temporarily limit the
travel of individuals from Canada into the United States at land ports
of entry along the United States-Canada border. Such travel will be
limited to “essential travel,” as further defined in this document.

DATES: These restrictions go into effect at 12 a.m. Eastern
Daylight Time (EDT) on April 22, 2021 and will remain in effect
until 11:59 p.m. EDT on May 21, 2021.

FOR FURTHER INFORMATION CONTACT: Stephanie
Watson, Office of Field Operations Coronavirus Coordination Cell,
U.S. Customs and Border Protection (CBP) at 202-325-0840.

SUPPLEMENTARY INFORMATION:
Background

On March 24, 2020, DHS published notice of its decision to tempo-
rarily limit the travel of individuals from Canada into the United
States at land ports of entry along the United States-Canada border
to “essential travel,” as further defined in that document.! The docu-
ment described the developing circumstances regarding the
COVID-19 pandemic and stated that, given the outbreak and con-

1 85 FR 16548 (Mar. 24, 2020). That same day, DHS also published notice of its decision to
temporarily limit the travel of individuals from Mexico into the United States at land ports
of entry along the United States-Mexico border to “essential travel,” as further defined in
that document. 85 FR 16547 (Mar. 24, 2020).
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tinued transmission and spread of the virus associated with
COVID-19 within the United States and globally, DHS had deter-
mined that the risk of continued transmission and spread of the virus
associated with COVID-19 between the United States and Canada
posed a “specific threat to human life or national interests.” DHS later
published a series of notifications continuing such limitations on
travel until 11:59 p.m. EDT on April 21, 2021.2

DHS continues to monitor and respond to the COVID-19 pandemic.
As of the week of April 12, 2021, there have been over 135 million
confirmed cases globally, with over 2.9 million confirmed deaths.?
There have been over 31 million confirmed and probable cases within
the United States,* over one million confirmed cases in Canada,® and
over 2.2 million confirmed cases in Mexico.®

Notice of Action

Given the outbreak and continued transmission and spread of
COVID-19 within the United States and globally, the Secretary has
determined that the risk of continued transmission and spread of the
virus associated with COVID-19 between the United States and
Canada poses an ongoing “specific threat to human life or national
interests.”

U.S. and Canadian officials have mutually determined that non-
essential travel between the United States and Canada poses addi-
tional risk of transmission and spread of the virus associated with
COVID-19 and places the populace of both nations at increased risk
of contracting the virus associated with COVID-19. Moreover, given
the sustained human-to-human transmission of the virus, returning
to previous levels of travel between the two nations places the per-
sonnel staffing land ports of entry between the United States and

2 See 86 FR 14812 (Mar. 19, 2021); 86 FR 10815 (Feb. 23, 2021); 86 FR 4969 (Jan. 19, 2021);
85 FR 83432 (Dec. 22, 2020); 85 FR 74603 (Nov. 23, 2020); 85 FR 67276 (Oct. 22, 2020); 85
FR 59670 (Sept. 23, 2020); 85 FR 51634 (Aug. 21, 2020); 85 FR 44185 (July 22, 2020); 85 FR
37744 (June 24, 2020); 85 FR 31050 (May 22, 2020); 85 FR 22352 (Apr. 22, 2020). DHS also
published parallel notifications of its decisions to continue temporarily limiting the travel
of individuals from Mexico into the United States at land ports of entry along the United
States-Mexico border to “essential travel.” See 86 FR 14813 (Mar. 19, 2021); 86 FR 10816
(Feb. 23, 2021); 86 FR 4969 (Jan. 19, 2021); 85 FR 83433 (Dec. 22, 2020); 85 FR 74604 (Nov.
23, 2020); 85 FR 67275 (Oct. 22, 2020); 85 FR 59669 (Sept. 23, 2020); 85 FR 51633 (Aug. 21,
2020); 85 FR 44183 (July 22, 2020); 85 FR 37745 (June 24, 2020); 85 FR 31057 (May 22,
2020); 85 FR 22353 (Apr. 22, 2020).

3 WHO, Coronavirus disease 2019 (COVID-19) Weekly Epidemiological Update (Apr. 13,
2021), available at hitps:/ /www.who.int/publications/m/item /weekly-epidemiological-
update-on-covid-19-13-april-2021.

4 CDC, COVID Data Tracker (accessed Apr. 13, 2021), https:/ / covid.cde.gov/ covid-data-
tracker /#cases_casesper100klast7days.

5 WHO, COVID-19 Weekly Epidemiological Update (Apr. 13, 2021).

8 1d.
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Canada, as well as the individuals traveling through these ports of
entry, at increased risk of exposure to the virus associated with
COVID-19. Accordingly, and consistent with the authority granted in
19 U.S.C. 1318(b)(1)(C) and (b)(2),” I have determined that land ports
of entry along the U.S.-Canada border will continue to suspend nor-
mal operations and will only allow processing for entry into the
United States of those travelers engaged in “essential travel,” as
defined below. Given the definition of “essential travel” below, this
temporary alteration in land ports of entry operations should not
interrupt legitimate trade between the two nations or disrupt critical
supply chains that ensure food, fuel, medicine, and other critical
materials reach individuals on both sides of the border.

For purposes of the temporary alteration in certain designated
ports of entry operations authorized under 19 U.S.C. 1318(b)(1)(C)
and (b)(2), travel through the land ports of entry and ferry terminals
along the United States-Canada border shall be limited to “essential
travel,” which includes, but is not limited to—

e U.S. citizens and lawful permanent residents returning to the
United States;

¢ Individuals traveling for medical purposes (e.g., to receive medi-
cal treatment in the United States);

e Individuals traveling to attend educational institutions;

¢ Individuals traveling to work in the United States (e.g., individu-
als working in the farming or agriculture industry who must travel
between the United States and Canada in furtherance of such work);

¢ Individuals traveling for emergency response and public health
purposes (e.g., government officials or emergency responders entering
the United States to support federal, state, local, tribal, or territorial
government efforts to respond to COVID-19 or other emergencies);

719 U.S.C. 1318(b)(1)(C) provides that “[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to respond to a national emergency declared
under the National Emergencies Act (50 U.S.C. 1601 et seq.) or to a specific threat to human
life or national interests,” is authorized to “[t]ake any . . . action that may be necessary to
respond directly to the national emergency or specific threat.” On March 1, 2003, certain
functions of the Secretary of the Treasury were transferred to the Secretary of Homeland
Security. See 6 U.S.C. 202(2), 203(1). Under 6 U.S.C. 212(a)(1), authorities “related to
Customs revenue functions” were reserved to the Secretary of the Treasury. To the extent
that any authority under section 1318(b)(1) was reserved to the Secretary of the Treasury,
it has been delegated to the Secretary of Homeland Security. See Treas. Dep’t Order No.
100-16 (May 15, 2003), 68 FR 28322 (May 23, 2003). Additionally, 19 U.S.C. 1318(b)(2)
provides that “[n]otwithstanding any other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to respond to a specific threat to human
life or national interests, is authorized to close temporarily any Customs office or port of
entry or take any other lesser action that may be necessary to respond to the specific
threat.” Congress has vested in the Secretary of Homeland Security the “functions of all
officers, employees, and organizational units of the Department,” including the Commis-
sioner of CBP. 6 U.S.C. 112(a)(3).
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¢ Individuals engaged in lawful cross-border trade (e.g., truck driv-
ers supporting the movement of cargo between the United States and
Canada);

e Individuals engaged in official government travel or diplomatic
travel,

e Members of the U.S. Armed Forces, and the spouses and children
of members of the U.S. Armed Forces, returning to the United States;
and

¢ Individuals engaged in military-related travel or operations.

The following travel does not fall within the definition of “essential
travel” for purposes of this Notification—

e Individuals traveling for tourism purposes (e.g., sightseeing, rec-
reation, gambling, or attending cultural events).

At this time, this Notification does not apply to air, freight rail, or
sea travel between the United States and Canada, but does apply to
passenger rail, passenger ferry travel, and pleasure boat travel be-
tween the United States and Canada. These restrictions are tempo-
rary in nature and shall remain in effect until 11:59 p.m. EDT on May
21, 2021. This Notification may be amended or rescinded prior to that
time, based on circumstances associated with the specific threat.®

The Commissioner of U.S. Customs and Border Protection (CBP) is
hereby directed to prepare and distribute appropriate guidance to
CBP personnel on the continued implementation of the temporary
measures set forth in this Notification. The CBP Commissioner may
determine that other forms of travel, such as travel in furtherance of
economic stability or social order, constitute “essential travel” under
this Notification. Further, the CBP Commissioner may, on an indi-
vidualized basis and for humanitarian reasons or for other purposes
in the national interest, permit the processing of travelers to the
United States not engaged in “essential travel.”

ALEJANDRO N. MAYORKAS,
Secretary,
U.S. Department of Homeland Security.

[Published in the Federal Register, April 22, 2021 (85 Fr 21188)]

8 DHS is working closely with counterparts in Mexico and Canada to identify appropriate
public health conditions to safely ease restrictions in the future and support U.S. border
communities.
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19 CFR Chapter I

NOTIFICATION OF TEMPORARY TRAVEL RESTRICTIONS
APPLICABLE TO LAND PORTS OF ENTRY AND FERRIES
SERVICE BETWEEN THE UNITED STATES AND MEXICO

AGENCY: Office of the Secretary, U.S. Department of Homeland
Security; U.S. Customs and Border Protection, U.S. Department of
Homeland Security.

ACTION: Notification of continuation of temporary travel restric-
tions.

SUMMARY: This document announces the decision of the Secretary
of Homeland Security (Secretary) to continue to temporarily limit the
travel of individuals from Mexico into the United States at land ports
of entry along the United States-Mexico border. Such travel will be
limited to “essential travel,” as further defined in this document.

DATES: These restrictions go into effect at 12 a.m. Eastern
Daylight Time (EDT) on April 22, 2021 and will remain in effect
until 11:59 p.m. EDT on May 21, 2021.

FOR FURTHER INFORMATION CONTACT: Stephanie
Watson, Office of Field Operations Coronavirus Coordination Cell,
U.S. Customs and Border Protection (CBP) at 202-325-0840.

SUPPLEMENTARY INFORMATION:

Background

On March 24, 2020, DHS published notice of its decision to tempo-
rarily limit the travel of individuals from Mexico into the United
States at land ports of entry along the United States-Mexico border to
“essential travel,” as further defined in that document.! The docu-
ment described the developing circumstances regarding the
COVID-19 pandemic and stated that, given the outbreak and con-
tinued transmission and spread of the virus associated with
COVID-19 within the United States and globally, DHS had deter-
mined that the risk of continued transmission and spread of the virus
associated with COVID-19 between the United States and Mexico
posed a “specific threat to human life or national interests.” DHS later

185 FR 16547 (Mar. 24, 2020). That same day, DHS also published notice of its decision to
temporarily limit the travel of individuals from Canada into the United States at land ports
of entry along the United States-Canada border to “essential travel,” as further defined in
that document. 85 FR 16548 (Mar. 24, 2020).
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published a series of notifications continuing such limitations on
travel until 11:59 p.m. EDT on April 21, 2021.2

DHS continues to monitor and respond to the COVID-19 pandemic.
As of the week of April 12, 2021, there have been over 135 million
confirmed cases globally, with over 2.9 million confirmed deaths.?
There have been over 31 million confirmed and probable cases within
the United States,* over one million confirmed cases in Canada,® and
over 2.2 million confirmed cases in Mexico.®

Notice of Action

Given the outbreak and continued transmission and spread of
COVID-19 within the United States and globally, the Secretary has
determined that the risk of continued transmission and spread of the
virus associated with COVID-19 between the United States and
Mexico poses an ongoing “specific threat to human life or national
interests.”

U.S. and Mexican officials have mutually determined that non-
essential travel between the United States and Mexico poses addi-
tional risk of transmission and spread of the virus associated with
COVID-19 and places the populace of both nations at increased risk
of contracting the virus associated with COVID-19. Moreover, given
the sustained human-to-human transmission of the virus, returning
to previous levels of travel between the two nations places the per-
sonnel staffing land ports of entry between the United States and
Mexico, as well as the individuals traveling through these ports of
entry, at increased risk of exposure to the virus associated with
COVID-19. Accordingly, and consistent with the authority granted in

2 See 86 FR 14813 (Mar. 19, 2021); 86 FR 10816 (Feb. 23, 2021); 86 FR 4967 (Jan. 19, 2021);
85 FR 83433 (Dec. 22, 2020); 85 FR 74604 (Nov. 23, 2020); 85 FR 67275 (Oct. 22, 2020); 85
FR 59669 (Sept. 23, 2020); 85 FR 51633 (Aug. 21, 2020); 85 FR 44183 (July 22, 2020); 85 FR
37745 (June 24, 2020); 85 FR 31057 (May 22, 2020); 85 FR 22353 (Apr. 22, 2020). DHS also
published parallel notifications of its decisions to continue temporarily limiting the travel
of individuals from Canada into the United States at land ports of entry along the United
States-Canada border to “essential travel.” See 86 FR 14812 (Mar. 19, 2021); 86 FR 10815
(Feb. 23, 2021); 86 FR 4969 (Jan. 19, 2021); 85 FR 83432 (Dec. 22, 2020); 85 FR 74603 (Nov.
23, 2020); 85 FR 67276 (Oct. 22, 2020); 85 FR 59670 (Sept. 23, 2020); 85 FR 51634 (Aug. 21,
2020); 85 FR 44185 (July 22, 2020); 85 FR 37744 (June 24, 2020); 85 FR 31050 (May 22,
2020); 85 FR 22352 (Apr. 22, 2020).

3 WHO, Coronavirus disease 2019 (COVID-19) Weekly Epidemiological Update (Apr. 13,
2021), available at hitps:/ /www.who.int/publications/m/item /weekly-epidemiological-
update-on-covid-19-13-april-2021.

4 CDC, COVID Data Tracker (accessed Apr. 13, 2021), https:/ / covid.cde.gov/ covid-data-
tracker /#cases_casesper100klast7days.

5 WHO, COVID-19 Weekly Epidemiological Update (Apr. 13, 2021).

8 1d.
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19 U.S.C. 1318(b)(1)(C) and (b)(2),” I have determined that land ports
of entry along the U.S.-Mexico border will continue to suspend nor-
mal operations and will only allow processing for entry into the
United States of those travelers engaged in “essential travel,” as
defined below. Given the definition of “essential travel” below, this
temporary alteration in land ports of entry operations should not
interrupt legitimate trade between the two nations or disrupt critical
supply chains that ensure food, fuel, medicine, and other critical
materials reach individuals on both sides of the border.

For purposes of the temporary alteration in certain designated
ports of entry operations authorized under 19 U.S.C. 1318(b)(1)(C)
and (b)(2), travel through the land ports of entry and ferry terminals
along the United States-Mexico border shall be limited to “essential
travel,” which includes, but is not limited to—

e U.S. citizens and lawful permanent residents returning to the
United States;

e Individuals traveling for medical purposes (e.g., to receive medi-
cal treatment in the United States);

¢ Individuals traveling to attend educational institutions;

¢ Individuals traveling to work in the United States (e.g., individu-
als working in the farming or agriculture industry who must travel
between the United States and Mexico in furtherance of such work);

¢ Individuals traveling for emergency response and public health
purposes (e.g., government officials or emergency responders entering
the United States to support federal, state, local, tribal, or territorial
government efforts to respond to COVID-19 or other emergencies);

¢ Individuals engaged in lawful cross-border trade (e.g., truck driv-
ers supporting the movement of cargo between the United States and
Mexico);

719 U.S.C. 1318(b)(1)(C) provides that “[n]otwithstanding any other provision of law, the
Secretary of the Treasury, when necessary to respond to a national emergency declared
under the National Emergencies Act (50 U.S.C. 1601 et seq.) or to a specific threat to human
life or national interests,” is authorized to “[t]ake any . . . action that may be necessary to
respond directly to the national emergency or specific threat.” On March 1, 2003, certain
functions of the Secretary of the Treasury were transferred to the Secretary of Homeland
Security. See 6 U.S.C. 202(2), 203(1). Under 6 U.S.C. 212(a)(1), authorities “related to
Customs revenue functions” were reserved to the Secretary of the Treasury. To the extent
that any authority under section 1318(b)(1) was reserved to the Secretary of the Treasury,
it has been delegated to the Secretary of Homeland Security. See Treas. Dep’t Order No.
100-16 (May 15, 2003), 68 FR 28322 (May 23, 2003). Additionally, 19 U.S.C. 1318(b)(2)
provides that “[n]otwithstanding any other provision of law, the Commissioner of U.S.
Customs and Border Protection, when necessary to respond to a specific threat to human
life or national interests, is authorized to close temporarily any Customs office or port of
entry or take any other lesser action that may be necessary to respond to the specific
threat.” Congress has vested in the Secretary of Homeland Security the “functions of all
officers, employees, and organizational units of the Department,” including the Commis-
sioner of CBP. 6 U.S.C. 112(a)(3).
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¢ Individuals engaged in official government travel or diplomatic
travel,

e Members of the U.S. Armed Forces, and the spouses and children
of members of the U.S. Armed Forces, returning to the United States;
and

¢ Individuals engaged in military-related travel or operations.

The following travel does not fall within the definition of “essential
travel” for purposes of this Notification—

¢ Individuals traveling for tourism purposes (e.g., sightseeing, rec-
reation, gambling, or attending cultural events).

At this time, this Notification does not apply to air, freight rail, or
sea travel between the United States and Mexico, but does apply to
passenger rail, passenger ferry travel, and pleasure boat travel be-
tween the United States and Mexico. These restrictions are tempo-
rary in nature and shall remain in effect until 11:59 p.m. EDT on May
21, 2021. This Notification may be amended or rescinded prior to that
time, based on circumstances associated with the specific threat.®

The Commissioner of U.S. Customs and Border Protection (CBP) is
hereby directed to prepare and distribute appropriate guidance to
CBP personnel on the continued implementation of the temporary
measures set forth in this Notification. The CBP Commissioner may
determine that other forms of travel, such as travel in furtherance of
economic stability or social order, constitute “essential travel” under
this Notification. Further, the CBP Commissioner may, on an indi-
vidualized basis and for humanitarian reasons or for other purposes
in the national interest, permit the processing of travelers to the
United States not engaged in “essential travel.”

ALEJANDRO N. MAYORKAS,
Secretary,
U.S. Department of Homeland Security.

[Published in the Federal Register, April 22, 2021 (85 FR 21189)]

8 DHS is working closely with counterparts in Mexico and Canada to identify appropriate
public health conditions to safely ease restrictions in the future and support U.S. border
communities.
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS
(No. 03 2021)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in March
2021. A total of 183 recordation applications were approved, consist-
ing of 11 copyrights and 172 trademarks. The last notice was pub-
lished in the Customs Bulletin Vol. 55 No. 15

Corrections or updates may be sent to: Intellectual Property En-
forcement Branch, Regulations and Rulings, Office of Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor, Wash-
ington, D.C. 20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: Christopher
Hawkins, Paralegal Specialist, Intellectual Property Enforcement
Branch, Regulations and Rulings, Office of Trade at (202) 325-0295.

AraNa vaNn Horn
Chief,
Intellectual Property Enforcement Branch
Regulations and Rulings, Office of Trade
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U.S. Court of International Trade

‘
Slip Op. 20-44

QINGDAO SEA-LINE INTERNATIONAL TrRADING Co., Litp., Plaintiff, v. UniTED
States, Defendant, and FresH GarLic PRODUCERS ASSOCIATION, and
its InpivipuaL MEeMBERS CHrISTOPHER RancH, L.L.C., TaE GaARLIC
Cowmpany, and VALLEY GARrLIc, Defendant-Intervenors.

Before: Gary S. Katzmann, Judge

Court No. 19-00145
PUBLIC VERSION

[The court denies Plaintiff's motion for judgment on the agency record and sustains
Commerce’s Final Results.]

Dated: April 16, 2021

Irene H. Chen, Chen Law Group LLC, of Rockville, MD, argued for plaintiff.

Meen Geu Oh, Trial Attorney, Commercial Litigation Branch, Civil Division, U.S.
Department of Justice, of Washington, DC, argued for defendant. With him on the brief
were Joseph H. Hunt, Assistant Attorney General, Jeanne E. Davidson, Director, and
Reginald Blades, Jr., Assistant Director. Of Counsel Brendan Saslow, Attorney, Office
of Chief Counsel for Trade Enforcement & Compliance, U.S. Department of Commerce.
With them on the post argument submission was Jeffrey Bossert Clark, Acting Assis-
tant Attorney General.

Joshua R. Morey, Kelley Drye & Warren LLP, of Washington, DC, argued for
defendant-intervenors. With him on the brief was Michael J. Coursey and John M.
Herrmann.

OPINION

Katzmann, Judge:

This case concerns the reliance on facts otherwise available (“FA”)
and application of an adverse inference (“AFA”) in an antidumping
(“AD”) review by the U.S. Department of Commerce (“Commerce”),
resulting in a higher tariff, where respondent submitted inconsistent
and unreliable information regarding its U.S. sales price. At issue is
Commerce’s twenty-third administrative review of AD duties on fresh
garlic from China. Fresh Garlic from the People’s Republic of China:
Final Results of the 23rd Antidumping Duty Administrative Review;
2016-2017, 84 Fed. Reg. 35,601 (Dep’t Commerce July 24, 2019)
(“Final Results”); Issues and Decision Mem. for the Final Results of
the AD Duty Administrative Review: Fresh Garlic from the People’s
Republic of China; 2016-2017 (July 19, 2019), P.R. 282 (“IDM”); Final
Analysis Mem. for Qingdao Sea-Line Int’l Trading Co., Ltd. (July 25,
2019), P.R. 284, C.R. 159 (“Final Analysis Memo”). Plaintiff Qingdao
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Sea-Line International Trading Co., Ltd. (“Sea-Line”), an exporter of
fresh garlic from China, brought this suit against Defendant the
United States (“Government”) to challenge the Final Results, specifi-
cally Commerce’s application of AFA to its own dumping margin and,
assuming that AFA was incorrectly applied, Commerce’s selection of a
surrogate country in its calculation of a dumping margin for all other
respondents to Commerce’s review. See Mem. in Supp. of Pl.’s Rule
56.2 Mot. for Summ. J. at 1, Feb. 18, 2020, ECF No. 26 (“Pl.’s Br.”).
The Government and Defendant-Intervenor Fresh Garlic Producers
Association, including its individual members Christopher Ranch
L.L.C., The Garlic Company, and Valley Garlic, (collectively, “FGPA”),
ask the court to sustain Commerce’s determination. Def.’s Resp. to
P1.’s Mot. for J. Upon the Agency R., May 8, 2020, ECF No. 29 (“Def.’s
Br.”); Def.-Inters.” Resp. in Opp’n to Pl.’s Mot. for J. on the Agency R.,
May 27, 2020, ECF No. 30 (“Def.-Inter.’s Br.”).! The court sustains
Commerce’s Final Results as to Sea-Line and denies Sea-Line’s mo-
tion.

BACKGROUND

I. Legal Framework

Congress’s AD statute empowers Commerce to impose remedial
duties on imported goods when those goods are sold in the United
States for less than their fair market value, and when the Interna-
tional Trade Commission determines that the domestic industry is
thereby “materially injured, or . . . is threatened with material in-
jury.” See 19 U.S.C. § 1673(2)(A)(1)—(i1); Diamond Sawblades Mfrs.
Coal. v. United States, 866 F.3d 1304, 1306 (Fed. Cir. 2017). Dumping
constitutes unfair competition because it permits foreign producers to
undercut domestic companies by selling products below their fair
market value. Sioux Honey Ass’n v. Hartford Fire Ins. Co., 672 F.3d
1041, 1046 (Fed. Cir. 2012). To address the harmful impact of such
unfair competition, Congress enacted the Tariff Act of 1930, which
empowers Commerce to investigate potential dumping and if neces-
sary to issue orders instituting duties on subject merchandise. Id. at
1047. In these instances, “the amount of the [AD] duty is ‘the amount
by which the normal value exceeds the export price (or the con-
structed export price) for the merchandise.” Shandong Rongxin Imp.
& Exp. Co. v. United States, 42 CIT __, __, 331 F. Supp. 3d 1390, 1394
(2018) (quoting 19 U.S.C. § 1673), affd, 779 F. App’x 744 (Fed. Cir.
2019). If the exporting country is a non-market economy that pro-

! Many citations are to confidential filings for clarity in explaining the timeline of events.
Public versions, often filed at later dates, are available on the public docket with corre-
sponding pagination.
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vides insufficient information to determine the normal value, Com-
merce may use surrogate values from market economy countries for
“the factors of production utilized in producing the merchandise and
. . . for general expenses and profit plus the cost of containers,
coverings, and other expenses.” 19 U.S.C. § 1677b(c)(1). Upon re-
quest, Commerce may conduct an administrative review of its AD
duty determination and recalculate the applicable rate. Id. §
1675(a)(1)—(2); see Shandong Rongxin, 331 F. Supp. 3d at 1394.

In determining or reviewing whether a good is being sold in the
United States at less than fair value, Commerce may issue question-
naires to selected mandatory respondents? in order to gather infor-
mation. See 19 U.S.C. § 1677f-1(c)(2)(A)—(B). Where Commerce’s re-
quest is unambiguous and pertinent to an investigation or review, 19
U.S.C. § 1677m requires that a respondent “prepare an accurate and
complete record in response to questions plainly asked by Commerce”
in a timely fashion. Tung Mung Dev. Co. v. United States, 25 CIT 752,
758, 23 ITDR 1775 (2001) (citing Olympic Adhesives, Inc. v. United
States, 899 F.2d 1565, 1571-72 (Fed. Cir. 1990)). If Commerce deems
a response to its request deficient, then Commerce “shall promptly
inform the person submitting the response of the nature of the defi-
ciency and shall, to the extent practicable, provide that person with
an opportunity to remedy or explain the deficiency in light of the time
limits established for the completion of investigations or reviews
under this subtitle.” 19 U.S.C. § 1677m(d). Commerce may provide
this notice and the opportunity to remedy deficiencies through issu-
ance of a supplemental questionnaire. Commerce will verify informa-
tion relied upon in the final results of an administrative review if: (1)
a domestic interested party timely requests verification and no veri-
fication under the relevant paragraph occurred during either of the
two immediately preceding administrative reviews, or (2) the Secre-
tary of Commerce determines that “good cause” for verification exists.
See 19 U.S.C. § 1677m(i)(1)—(3); 19 C.F.R. § 351.307(b)(1)(iv)—(v).

2 In AD investigations or administrative reviews, Commerce may select mandatory respon-
dents pursuant to 19 U.S.C. § 1677f-1(c)(2), which provides:

If it is not practicable to make individual weighted average dumping margin determi-
nations under paragraph (1) because of the large number of exporters or producers
involved in the investigation or review, the administering authority may determine the
weighted average dumping margins for a reasonable number of exporters or producers
by limiting its examination to—

(A) asample of exporters, producers, or types of products that is statistically valid
based on the information available to the administering authority at the time
of selection, or

(B) exporters and producers accounting for the largest volume of the subject mer-
chandise from the exporting country that can be reasonably examined.
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A. Reliance on FA and AFA

Pursuant to 19 U.S.C. § 1677e, if a party fails to satisfactorily
respond to Commerce’s requests for “necessary information” to calcu-
late a dumping margin by (1) withholding requested information, (2)
failing to provide information by the submission deadlines or in the
form or manner requested, (3) significantly impeding a proceeding, or
(4) providing information that cannot be verified, Commerce shall use
FA to calculate the margin. Id. § 1677e(a)(1)—(2). “The use of facts
otherwise available . . . is only appropriate to fill gaps when Com-
merce must rely on other sources of information to complete the
factual record.” Zhejiang Dunan Hetian Metal Co. v. United States,
652 F.3d 1333, 1346 (Fed. Cir. 2011) (citing Nippon Steel Corp. v.
United States, 337 F.3d 1373, 1381 (Fed. Cir. 2003)).

Furthermore, Commerce may make a separate determination that
the respondent failed to cooperate “to the best of its ability” and apply
AFA. 19 U.S.C. § 1677e(b)(1)(A). A respondent does not cooperate to
the “best of its ability” when it fails to “put forth its maximum effort
to provide Commerce with full and complete answers to all inquiries.”
Nippon Steel, 337 F.3d at 1382. The Federal Circuit in Nippon Steel
explained that Commerce must make an objective and subjective
determination regarding respondent’s efforts in assessing whether it
acted to the best of its ability. Id. at 1382—-83. The Federal Circuit
clarified that this test applies “regardless of motivation or intent” on
the part of the respondent, and that it “does not condone inattentive-
ness, carelessness, or inadequate record keeping.” Id.

In applying AFA, Commerce may rely on information from the
initial petition, a final determination in the investigation, a previous
administrative review, or any other portion of the administrative
record. 19 U.S.C. § 1677e(b)(2); 19 C.F.R. § 351.308(c). Although
Commerce may choose to supplement the administrative record of its
own accord, the burden of creating an adequate record, and therefore
of avoiding AFA, lies with the respondent. Nan Ya Plastics Corp. v.
United States, 810 F.3d 1333, 1337 (Fed. Cir. 2016) (quoting QVD
Food Co. v. United States, 658 F.3d 1318, 1324 (Fed. Cir. 2011)).
“[Wlhere there is useable information of record but the record is
incomplete,” Commerce applies partial AFA. Wash. Int’l Ins. v. United
States, 33 CIT 1023, 1035 n.18, 31 ITRD 1803 (2009) (citing Yantai
Timken Co. v. United States, 31 CIT 1741, 1746-48, 521 F. Supp. 2d
1356, 1364-65 (2007), aff'd, 300 Fed. Appx. 934 (Fed. Cir. 2008)).
However, Commerce applies total AFA when “none of the reported
data is reliable or usable,” Mukand, Litd. v. United States, 767 F.3d
1300, 1305 (Fed. Cir. 2014), or where “the bulk of it is determined to
be flawed and unverifiable” because of “pervasive and persistent
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deficiencies that cut across all aspects of the data.” Zhejiang DunAn
Hetian Metal, 652 F.3d at 1348 (discussing Steel Authority of India,
Ltd. v. United States, 25 CIT 482, 149 F. Supp. 2d 921 (2001)). After
making a finding that AFA is appropriate, Commerce may then select
an AD rate using the adverse inferences against the respondent. See
19 U.S.C. § 1677e(d). The statute explicitly provides Commerce with
the discretion to select among any dumping margins “under the
applicable [AD] order,” including “the highest such rate or margin.”
Id. § 1677e(d)(1)(B)—(2). In selecting an AFA rate, however, Commerce
must “consider the totality of the circumstances in selecting an AFA
rate, including, if relevant, the seriousness of the conduct of the
uncooperative party.” BMW of N. Am. LLC v. United States, 926 F.3d
1291, 1302 (Fed. Cir. 2019).

II. Factual and Procedural History

A. Administrative Review of Sea-Line

Commerce issued an AD duty order on fresh garlic from China in
1994. AD Duty Order: Fresh Garlic From the People’s Republic of
China, 59 Fed. Reg. 59,209 (Dep’t Commerce Nov. 16, 1994). In No-
vember of 2017, Commerce published a notice of opportunity to re-
quest an administrative review of this order for the period of review
(“POR”) for November 2016 through October 2017. Opportunity to
Request Administrative Review, 82 Fed. Reg. 50,620 (Dep’t Commerce
Nov. 1, 2017). Sea-Line, Best Buy Produce International, Inc., and
FGPA requested a review of Sea-Line.? See Requests for Administra-
tive Review, P.R. 6, 8, 10. Commerce initiated an administrative
review on January 11, 2018, selected Sea-Line as a mandatory re-
spondent after the largest importers withdrew from the review, and
issued it a questionnaire. Initiation of AD and Countervailing Duty
Administrative Reviews, 83 Fed. Reg. 1,329, 1331-32 (Dep’t Com-
merce Jan. 11, 2018); Mem. from USDOC to Office Dir/EC Pertaining
to Interested Parties Respondent Selection Memo (June 22, 2018),
P.R. 155, C.R. 66; Letter from USDOC to Davis & Leiman Pertaining
to Sea-Line Questionnaire (June 22, 2018), PR. 156 (“Initial Ques-
tionnaire”).

Sea-Line submitted answers in July and August of 2018. Resp. from
Davis & Leiman P.C. to Sec’y of Commerce Pertaining to Sea-Line

3 Sea-Line originally underwent a new shipper review in June 2009. Fresh Garlic From the
People’s Republic of China: Initiation of New Shipper Review, 74 Fed. Reg. 31,241,
31,241-42 (Dep’t Commerce June 30, 2009). Sea-Line had no shipments until the 22nd POR
covering 2015 through 2016, but was not individually examined for that POR. Fresh Garlic
From the People’s Republic of China: Final Results and Partial Rescission of the 22nd AD
Duty Administrative Review and Final Result and Rescission, in Part, of the New Shipper
Reviews; 2015-2016, 83 Fed. Reg. 27,949, 27,951 (Dep’t Commerce June 15, 2018).
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Sec. AQR (July 18, 2018), P.R. 163-68, C.R. 68-83 (“Sea-Line’s Sec. A
Resp.”); Fresh Garlic from PRC: Sec. C Resp. of Sea-Line (Aug. 10,
2018), P.R. 177, C.R. 85-87 (“Sea-Line’s Sec. C Resp.”); Resp. from
Davis & Leiman P.C. to Sec’y of Commerce Pertaining to Sea-Line
Sec. D. QR (Aug. 20, 2018), P.R. 183, C.R. 91-93 (“Sea-Line’s Sec. D
Resp.”). Sea-Line reported [[ 1] kgs of imports of garlic during
the POR, valued at $I[[ 1]. Sea-Line’s Sec. A Resp. at Ex. A-1.
Despite being the importer of record, and thus being responsible for
the cash deposits accompanying imports under an AD order, Sea-Line
reported shipments on [[ 1], meaning that per
the shipping terms with its customers Sea-Line [[
1. Sea-Line’s Sec. C Resp. at 6;

Sea-Line’s Sec. A Resp. at Ex. A-1. Commerce initially requested
Sea-Line report the date on which payment was received from the
customer for each of its U.S. sales and the gross unit price less price
adjustments equal to net amount of revenue for each sale. Initial
Questionnaire at Sec. C. However, Sea-Line omitted the payment
date field from its U.S. sales database because it claimed an inability
to match customer payments to sale entries because payments were
not made on a transaction-specific basis. Sea-Line’s Sec. C Resp. at
5-6. Sea-Line also reported the gross unit price for U.S. sales “in USD
per kilogram,” corresponding to the price listed “on [its] commercial
invoice[s],” rather than the requested net revenue price. Id. at 9.

In October 2018, Commerce issued a supplemental questionnaire
requesting additional information on: (1) an aspect of its U.S. sales,
specifically [[

11; and (2) net revenue U.S. price data. Commerce’s First Suppl.
Questionnaire for Sea-Line (Oct. 2, 2018), P.R. 194. In its response to
Commerce’s first supplemental inquiry, Sea-Line explained that
above the invoice price, its actual U.S. sales price was the “total
negotiated price,” which included two additional components: Price
Component A, [[ 11, and Price Component B, [[

1]. Sea-Line’s First Suppl. Resp. at 3, (Oct. 22, 2018), P.R.
203, C.R. 112-18. Sea-Line also explained that its U.S. customers
paid [[
1l. See id. at 3—-4. As substantiation, Sea-Line provided one
signed agreement that indicated that [[

1l. Id. at Ex. S-4. Second, for its U.S. sales price information,
Sea-Line revised its sales database to include payment dates based
on “records for sales and receipts” and calculations of accumulated
sales values and accumulated payment values for each customer. Id.
at 10, Ex. S-14. At the time the revised database was submitted,
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Sea-Line reported that had it been paid for [[
11 of its total number of U.S. sales, accounting for roughly [[
1] its total sales value, and reported [[

11. Id. at Ex. S-14 (listing to be collected payments). As to
Commerce’s second request, Sea-Line did not revise its previously
provided gross unit price to accommodate Commerce’s request for net
revenue price. Compare Sea-Line’s Sec. C Resp. at Ex. C-1 with
Sea-Line’s First Suppl. Resp. at Ex. S-14.

The following month, Commerce issued Sea-Line a second supple-
mental questionnaire again addressing the previously identified dis-
crepancies and requested further supporting documentation. Second
Suppl. Questionnaire for Sea-Line (Nov. 14, 2018), P.R. 228, C.R. 126.
Sea-Line submitted its narrative responses to this second supplemen-
tal questionnaire on November 19, 2018, and additional supporting
documentation on December 4, 2018. Sea-Line’s Resp. to Commerce’s
Second Suppl. Questionnaire (Nov. 19, 2018), P.R. 233, C.R. 128
(“Sea-Line’s Second Suppl. Resp. Pt. 17); Sea-Line’s Resp. to Com-
merce’s Second Suppl. Questionnaire, Question 3 (Dec. 4, 2018), P.R.
243, C.R. 133-38 (“Sea-Line’s Second Suppl. Resp. Pt. 2”). Sea-Line
again claimed to “negotiate[] a total final price with U.S. customers”
that included Price Component A, which [[ 11, and
Price Component B. Sea-line’s Second Suppl. Resp. Pt. 1 at 2. Initially
Sea-Line claimed Commerce’s requested supporting documentation
“is entirely outside Sea-Line’s possession or knowledge.” Id. Yet, in its
December supporting submission it provided [[

11 for [[ 11. Sea-Line’s Second Suppl. Resp.
Pt. 2 at 1.

B. Results of Commerce’s Review

On November 30, 2018, Commerce issued preliminary results in
which it calculated an estimated weighted-average dumping margin
of $4.60 per kilogram for Sea-Line based on Sea-Line’s reported U.S.
sales data. Fresh Garlic From the People’s Republic of China: Pre-
liminary Results of Antidumping Duty Administrative Review;
2016-2017, 83 Fed. Reg. 63,479, 63,481 (Dep’t Commerce Dec. 10,
2018) (“Preliminary Results”); Decision Mem. for the Prelim. Results
and Final Rescission, in part, of the 2016-2017 AD Duty Administra-
tive Review: Fresh Garlic from the People’s Republic of China (Nov.
30, 2018), P.R. 242 (“PDM”). Because Sea-Line had just provided its
narrative responses and had not yet provided supporting documen-
tation for its response to the second supplemental questionnaire by
the publication of the Preliminary Results, Commerce noted that
“these responses will not be analyzed for the preliminary results.”
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PDM at 4. Commerce calculated a dumping margin based on Sea-
Line’s reported U.S. prices and used [[

11 as the payment date [[ 11.
Calculation Mem. For the People’s Republic of China: Calculation
Mem. for the Prelim. Results of Sea-Line at 7-8 (Dec. 10, 2018), P.R.
248, C.R. 146. In its Preliminary Results, Commerce announced its
plans to conduct verification based on FGPA’s request. See 83 Fed.
Reg. at 63,480. FGPA did not request and Commerce did not an-
nounce verification of Sea-Line specifically. See id.; Petitioner’s Re-
quest for Verification (Apr. 24, 2018), P.R. 112. On February 14, 2019,
FGPA withdrew its request, and Commerce subsequently cancelled
verification. See Petitioner’s Withdrawal of Verification Request (Feb.
14, 2019), P.R. 258; 23rd Administrative Review of Fresh Garlic from
the People’s Republic of China — Briefing Schedule at 1 (Feb. 15,
2019), P.R. 259. The parties do not dispute that Sea-Line had not
previously requested verification nor did it respond to the withdrawal
and cancellation of verification with its own request. See Pl.’s Resps.
to the Ct.’s Questions for Oral Arg. at 15, Nov. 9, 2020, ECF No. 39
(“PL’s. Suppl. Br.”); Def.’s Br. at 23; Def.-Inter.’s Br. at 22.

After analyzing the data provided by Sea-Line just before and right
after publication of the Preliminary Results and receiving case and
rebuttal briefs from interested parties, Commerce published the Fi-
nal Results in July 2019. Based on its analysis of those supplemental
responses, Commerce determined that it could not rely on Sea-Line’s
reported U.S. prices because of “inconsistent and irreconcilable infor-
mation,” and failure to “consistently report and substantiate the
amount that Sea-Line charged to and received from its U.S. custom-
ers for U.S. sales.” Final Analysis Memo at 7. Commerce also rejected
Sea-Line’s case brief request that Commerce use its reported total
negotiated price as the U.S. price for the dumping calculation. Id. at
11-13. Commerce, thus, assigned a dumping margin based on total
AFA of $4.71 per kilogram for failure to cooperate to the best of its
ability despite opportunities to remedy deficiencies in its responses.
See Final Results, 84 Fed. Reg. at 35,603; IDM at 5-6, 10-12.

C. Procedural History

Sea-Line initiated this litigation on August 21, 2019. Summons,
Aug. 21, 2019, ECF No. 1; Compl., Sept. 9, 2019, ECF No. 7. FGPA
joined the litigation as Defendant-Intervenor on October 3, 2019.
Order Granting Mot. to Intervene as Def.-Inter., ECF No. 18. On
February 18, 2020, Sea-Line filed a revised Rule 56.2 motion for
judgment on the agency record, arguing that Commerce erred in
applying AFA and erred in its selection of a surrogate country. Pl.’s Br.
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at 1. The Government and FGPA then responded to Sea-Line’s motion
in May of 2020. Def.’s Br.; Def.-Inter.’s Br. Plaintiff replied on June 30,
2020. Reply Br. of P1. Qingdao Sea-Line Int’l Trade Co., Ltd., ECF No.
32 (“Pl’s Reply”). Oral argument was held on November 12, 2020.
Oral Arg., ECF No. 46. Prior to oral argument, the court issued and
the parties responded to questions regarding the case. Letter re:
Questions for Oral Arg., Oct. 28, 2020, ECF No. 38; Pl.’s Suppl. Br,;
Def.’s Resp. to the Ct.’s Questions, Nov. 9, 2020, ECF No. 41 (“Def.’s
Suppl. Br.”); Def. Inter.’s Resp. to the Ct.’s Questions for Oral Arg.,
Nov. 10, 2020, ECF No. 44 (“Def.-Inter.’s Suppl. Br.”).

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction over this action pursuant to 28 U.S.C. §
1581(c) and 19 U.S.C. § 1516a(a)(2). The standard of review in this
action is set forth in 19 U.S.C. § 1516a(b)1)(B)(i): “[t]he court shall
hold unlawful any determination, finding or conclusion found . . . to be
unsupported by substantial evidence on the record, or otherwise not
in accordance with law.”

DISCUSSION

Sea-Line challenges Commerce’s application of AFA and its selec-
tion of a surrogate country in the Final Results. The court first
concludes that Commerce correctly identified a gap in the record and
used FA to calculate its dumping margin. Second, the court concludes
that Commerce permissibly applied AFA because Sea-Line failed to
cooperate to the best of its ability. Given that it affirms Commerce’s
application of AFA, the court does not address Sea-Line’s challenge to
Commerce’s selection of a surrogate country because Commerce re-
lied on total AFA and not surrogate information to calculate Sea-
Line’s dumping margin.* See IDM at 10-12.

4 In its Complaint and opening brief, Sea-Line contends that Commerce’s selection of
Romania rather than Mexico as the primary surrogate country was not supported by
substantial evidence or in accordance with law. Compl. ] 16-17; P1.’s Br. at 27-30. But, as
the Government correctly observes, “although Commerce relied on surrogate value data to
calculate a weighted average dumping margin for one mandatory respondent . . . , Com-
merce did not calculate a dumping margin based on surrogate value data for Sea-Line. . .
. Commerce . . . determine[d], in the Final Results, that Sea-Line qualified for a separate
rate, [but] Commerce applied total [AFA] in determining Sea-Line’s dumping margin.”
Def.’s Suppl. Br. at 17 (citing IDM at 6). The court thus concludes that Sea-Line has not
been impacted by Commerce’s surrogate country selection, and as such lacks standing to
challenge that decision. See Massachusetts v. EPA, 549 U.S. 497, 517 (2007) (citing Lujan v.
Defs. of Wildlife, 504 U.S. 555, 560-61, 572 (1992)) (holding that, in order to confer
jurisdiction, a plaintiff must show “that it has suffered a concrete and particularized injury
that is either actual or imminent,” (2) “that the injury is fairly traceable to the defendant,”
and (3) “that a favorable decision will likely redress that injury”); see also Def.-Inter.’s Br.
at 23-25 (arguing that Sea-Line’s challenge to surrogate value selection is not ripe for
adjudication because none of the separate rate respondents appealed the Final Results).
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I. Commerce Correctly Resorted to FA.

In its AD review of Sea-Line, Commerce resorted to FA rather than
relying on Sea-Line’s responses regarding its U.S. sales price. IDM at
5. Commerce identified gaps and inconsistencies in the record stem-
ming from “Sea-Line’s fail[ure] to consistently report and substanti-
ate the amount that Sea-Line charged to and received from its U.S.
customers for its U.S. sales during the POR.” Id. Specifically, Com-
merce noted: (1) Sea-Line did not provide payment dates as re-
quested, id. at 10; (2) Sea-Line’s reported U.S. sales price “was not
supported by its sales reconciliation or financial statements” despite
having three opportunities to provide such information, id. at 11; and
(3) Sea-Line inconsistently characterized its U.S. price as invoice
price and total negotiated price, id. Thus, Commerce concluded “that
reliable information concerning the amount that Sea-Line charged to
and received from its U.S. customers, for its sales to the United States
during the POR, is not present on the record.” Id. at 11. Because
Commerce concluded that the gaps and inconsistencies in the record
were “core to Commerce’s ability to calculate Sea-Line’s dumping
margin” and Sea-Line’s submissions could not “serve as a reliable
basis for [the] dumping margin analysis,” Commerce resorted to FA to
calculate Sea-Line’s estimated weighted dumping margin. Id. at 5.

Sea-Line contends that there was no gap in the record, arguing that
any deficiency in its responses was the result of Commerce not prop-
erly notifying and providing Sea-Line an opportunity to remedy. Pl.’s
Br. at 18-21; P1.’s Reply at 3. First, Sea-Line argues that the presence
of [[ 1] in its data does not constitute a gap in the record
and that Commerce could have used other information on the record
to calculate its dumping margin as it did in the Preliminary Results.
Pl’s Br. at 18-19; Pl.’s Reply at 13. Second, Sea-Line argues that
Commerce erred in not issuing deficiency questionnaires to allow
Sea-Line to resubmit illegible documents in accordance with 19
U.S.C. § 1677m(d). Pl’s Br. at 21-23. Third, Sea-Line argues that
Commerce’s cancellation of verification was unlawful because “it
would have addressed minor issues Commerce cited in the Final
Results.” Id. at 24.

The Government and FGPA respond that Commerce acted based on
substantial evidence and otherwise in accordance with law by (1)
determining Sea-Line’s initial questionnaire responses raised signifi-
cant questions about the reliability of its reported U.S. prices (2)

Furthermore, Sea-Line acknowledges this by requesting that “if the [c]ourt remands the
Final Results back to Commerce on the ground that Commerce erred in its decision
regarding AFA and denying it a calculated rate, th[en] the [c]ourt also consider Sea-Line’s
arguments with regard to Romanian surrogate value data.” Pl.’s Suppl. Br. at 19 (citing
Asahi Seiko Co. v. United States, 33 CIT 1693, 1697 (2009)).
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issuing supplemental questionnaires; and (3) determining Sea-Line’s
first and second supplemental questionnaire responses indicated its
initially reported U.S. sales prices were deficient and that subse-
quently provided information did not correct these deficiencies. Def.’s
Br. at 13-22; see Def.-Inter.’s Br. at 17-19. The Government also
contends that Commerce was not required to allow Sea-Line to re-
submit illegible documents because its issuance of two supplemental
questionnaires regarding Sea-Line’s U.S. price information fulfilled
Commerce’s obligation to notify and allow correction of deficiencies in
questionnaire responses. Def’s Br. at 16, 20-22. Similarly, FGPA
notes that Commerce “assigned Sea-Line a rate based on total AFA
because the exporter failed to submit accurate and reliable U.S.
prices, and not because Sea-Line submitted illegible copies of certain
tangentially-related documents.” Def.-Inter.’s Final Comments at 2,
Nov. 20, 2020, ECF No. 51. Finally, the Government and FGPA coun-
ter that Commerce is not obliged to verify a respondent’s submission
when necessary information is missing from the record and where no
request for verification was on the record, as was the case here. Def.’s
Br. at 23-25; Def’s Suppl. Br. at 16; Def.-Inter.’s Br. at 20.

A. Gaps and Inconsistencies in Sea-Line’s U.S. Sales
Price Data

Based on Sea-Line’s questionnaire response and subsequent
supplemental questionnaire responses, Commerce concluded that
Sea-Line “failed to consistently report and substantiate the amount
that Sea-Line charged to and received from its U.S. customers for its
U.S. sales during the POR.” IDM at 10. This was because Commerce
could not reconcile Sea-Line’s U.S. sales database with source docu-
mentation despite issuing two supplemental questionnaires to Sea-
Line for that purpose. Id. at 10-11. In its original questionnaire
response, Sea-Line failed to provide dates of payments received from
U.S. customers. See Sea-Line’s Sec. C Resp. at 5-6. Customers’ pay-
ments as to each sale, Sea-Line claimed, were not ascertainable
because they were not paid on a transaction-specific basis. See id.
Rather, Sea-Line suggested Commerce assign each sale a payment
date based on the terms of payment, which Sea-Line reported as [[

1]. Sea-Line’s Sec. C Resp. at 6-7. Sea-Line also reported
the gross unit price for U.S. sales corresponding to the price listed “on
[its] commercial invoice[s]” despite Commerce’s request for prices to
be listed as net revenue price. Id. at 9.

Commerce noted that after first reporting its U.S. sales price as
invoice price in its original questionnaire response, Sea-Line later
explained that above the invoice price, its actual U.S. sales price was
the total negotiated price, which included two additional components
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above its invoice price: Price Component A and Price Component B.
Final Analysis Memo at 9. To support this narrative explanation,
Sea-line submitted a customer agreement, but Commerce found it to
be ambiguous as to which party actually assumed the cost of the
additional price components. Id. at 9-10. Furthermore, Sea-Line con-
tinued to report its U.S. price as invoice price in its U.S. sales data-
base even after it explained that its actual U.S. sales price was
different than the invoice price. Id. at 10. After Commerce sought
further clarification on this point and asked Sea-Line for a reconcili-
ation breaking out the additional components, Sea-Line provided
documentation with its second supplemental questionnaire response
that again did not break out these components or reconcile Sea-line’s
reported U.S. sales prices. Id. Further, Commerce identified a large
quantity of payment term violations by Sea-Line’s customers related
to [[ 11, provided multiple instances of legible invoices
not matching Sea-Line’s bank documentation, and noted other dis-
crepancies regarding the supporting documentation for Price Compo-
nent A. Id. at 8-10. Thus, Commerce noted that Sea-Line did not
provide information related to Price Component A or a reconciliation
of U.S. price with this component, and, because of the identified
discrepancies in supporting documents, Commerce could not calcu-
late the U.S. sales price based on the information in the record. Id. at
12. Finally, Commerce noted that, even assuming the data could be
used to calculate U.S. sales price as Sea-Line proposed, it would have
the undue burden of conducting “more than [ 11 individual
calculations,” requiring “a logical leap over the factual gaps in the
record” because the composition of Price Component A did not “align
with the actual payment data reported.” Id. at 11-12. Commerce
determined that the inconsistencies and irreconcilable submissions
detailed above constituted withheld information and impediments to
the proceedings within 19 U.S.C. § 1677e(a)(2)(A), (C) and resorted to
filling this gap in the record with FA. Id. at 12-13.

Given the many inconsistencies identified by Commerce in Sea-
Line’s reported U.S. sales price data, the court rejects Sea-Line’s
argument that Commerce erred in resorting to FA. Commerce pro-
vided Sea-Line three opportunities to provide consistent, reconcil-
able, and useable U.S. sales price data and Sea-Line did not do so.?
Commerce properly disregarded Sea-Line’s responses regarding its

5 Sea-Line also contends that Commerce deviated from its practice of using the factual
cut-off date as the payment date for [[ 11 by not using that neutral information to fill
in this gap in the record here. Pl’s Br. at 19; Pl.’s Suppl. Br. at 8. However, because the
payment date was one of several gaps and inconsistencies in the record that Commerce
could not have rectified by using the factual cut-off date as the payment date alone, the
court concludes that Commerce did not deviate from its practice here, but rather rejected
unreliable information provided by Sea-Line.
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U.S. sales price because the information was not verifiable, reliable,
or usable without undue difficulty in accordance with 19 U.S.C. §
1677m(e). Thus, Commerce properly identified a gap in the record
regarding Sea-Line’s U.S. sales price information and resorted to FA
in order to complete its review of Sea-Line’s dumping margin. See 19
U.S.C. § 1677e(a)(2).

Sea-Line mischaracterizes Commerce’s determination by finding
fault with discrete aspects of Commerce’s conclusions about its U.S.
sales price while not addressing the main underlying problem that
Commerce consistently identified: the lack of complete and supported
U.S. sales price data. Commerce’s conclusion was not just that certain
aspects of Sea-Line’s U.S. sales price information was deficient, but
that Sea-Line’s narrative responses contradicted themselves and that
Sea-Line’s supporting documentation further did not support Sea-
Line’s narrative responses. See Final Analysis Memo at 9-12. Once it
provided Sea-Line two opportunities to clarify its U.S. sales price and
Sea-Line failed to do so, Commerce met its requirement to “promptly
inform the person submitting the response of the nature of the defi-
ciency and shall, to the extent practicable, provide that person with
an opportunity to remedy or explain the deficiency.” 19 U.S.C. §
1677m(d). Commerce had no further obligation to notify Sea-Line of
specific deficiencies regarding Sea-Line’s documentation that would
not have cured Commerce’s determination that the U.S. sales price
data as a whole was unreliable. None of the cases cited by Sea-Line
detract from this conclusion. See, e.g., Pl.’s Br. at 20-21 (citing Hyun-
dai Steel Co. v. United States, 42 CIT __, __, 282 F. Supp. 3d 1332,
1343-44 (2018); Ta Chen Stainless Steel Pipe v. United States, 23 CIT
804, 21 ITRD 2057 (1999); China Kingdom Imp. & Exp. Co. v. United
States, 31 CIT 1329, 1346-47, 507 F. Supp. 2d 1337, 135354 (2007)).

For the same reason, Sea-Line’s contention that it proposed a fea-
sible method of calculation of its U.S. sales price, Pl.’s Br. at 24-25,
ignores the errors cited by Commerce that inform Commerce’s con-
clusion that the information was untrustworthy as a whole that
constituted a gap in the record pursuant to 19 U.S.C. § 1677e. Sea-
Line’s first and second supplemental questionnaire responses did not
resolve significant questions raised by the initial questionnaire re-
sponses. IDM at 10. Rather, than identifying unrelated deficiencies
within Sea-Line’s questionnaire responses, data, and supporting
documentation, Commerce cited issues throughout Sea-Line’s re-
sponses that undermined the integrity and reliability of Sea-Line’s
reported U.S. sales price data as a whole — information core to its
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Final Results. See IDM at 5. Commerce permissibly concluded that it
would not have been able to use the data to calculate U.S. sales price
and that Sea-Line’s proposed method of calculation was indepen-
dently irreconcilable with the information on the record. See Final
Analysis Memo at 11-12.

In sum, Commerce acted in accordance with 19 U.S.C. § 1677e(a)
and § 1677m(e), in disregarding Sea-Line’s reported U.S. sales infor-
mation.

B. Illegible Documents

In explaining why it could not rely upon Sea-Line’s reported U.S.
sales price information, Commerce, among the many reasons dis-
cussed above, observed that

the poor quality of certain scanned documents resulted in bank
documentation that was illegible for use in reconciling the pay-
ment dates, bank account numbers, charges or payments to the
U.S. sales database. For certain invoices, the words and num-
bers on the bank documents submitted to support these data are
too blurry to discern, and thus, both the payment amount and
dates are unverifiable.

IDM at 10; Final Analysis Memo at 9.

The court rejects Sea-Line’s contention that Commerce’s Final Re-
sults are undermined by its failure to allow Sea-Line to resubmit the
illegible documentation. See Pl.’s Br. at 21-23. As explained above,
Sea-Line misapprehends the totality of the circumstances under
which Commerce made its conclusion. Sea-Line is correct that 19
U.S.C. § 1677m(d) requires Commerce to notify a party of “the nature
of the deficiency and shall, to the extent practicable, provide that
person with an opportunity to remedy or explain the deficiency in
light of the time limits established for the completion of investiga-
tions or reviews.” However, the illegible documents were only one of
several reasons that Commerce concluded Sea-Line’s reported data
was deficient. See Final Analysis Memo at 8-12. Beyond certain
illegible supporting documents, Sea-Line’s own explanations and
other legible documentation provided reason for Commerce to believe
that the invoice price listed did not equal Sea-Line’s U.S. price. See,
e.g., Final Analysis Memo at 10-11. Resubmitting the illegible docu-
ments would not rectify that deficiency. As the Government explains,
“no part of the law states that Commerce must itemize, with detailed
particularity, each specific deficiency within a broader set of data
relating to a specific inquiry.” Def.’s Post-Arg. Submission at 2, Nov.
19, 2020, ECF No. 47. Rather, Commerce alerted Sea-Line to its
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deficient U.S. price information and allowed Sea-Line two opportuni-
ties to remedy. No further opportunities to remedy were required,
including opportunities to provide legible versions of the illegible
supporting documents.

Sea-Line relies upon several other decisions of the court to argue
that Commerce is required to allow parties to resubmit legible ver-
sions of illegible documents. Pl.’s Br. at 23 (citing Eregli Demir ve
Celik Fabrikalari T.A.S. v. United States, 42 CIT __, __, 308 F. Supp.
3d 1297, 1318 (2018) (“Eregli Demir”) (finding error in Commerce’s
decision to reject certain illegible documents); Shandong Jinxiang
Zhengyang Imp. & Exp. Co. v. United States, 44 CIT __, __, 429 F.
Supp. 3d 1373, 1380 (2020) (concluding that Commerce did not err in
rejecting a case brief where a party failed to correct illegible portions);
SeAH Steel Vina Corp. v. United States, 42 CIT __, __, 332 F. Supp. 3d
1314, 1324-25 (2018) (concluding that a party waived its argument
regarding illegible documents)). Of these cases, only Eregli Demir, in
which the court concluded that Commerce erred in rejecting certain
illegible and partially untranslated documents provided through a
supplemental questionnaire response, is arguably analogous. See 308
F. Supp. 3d at 1317-18. The court noted that “based on the particular
facts of this case in which only one or two pages of a multi-page
exhibit were difficult to read and a substantial portion of each docu-
ment was translated,” id. at 1318 n.28, and Commerce did not seek
any additional information related to this topic until the issuance of
a third supplemental questionnaire, “Commerce erred in failing to
inform [respondent] that its supplemental submission was deficient
or make findings with regard to the practicability of providing [re-
spondent] with an opportunity to remedy or explain the deficiencies.”
Id. at 1318. Further, the court rejected Commerce’s reasoning be-
cause “[nJowhere [did] Commerce explain the materiality of these
discrepancies” to Commerce’s stated purpose for the documentation.
Id. at 1319. In sum, the court concluded that Commerce’s reasons,
“individually and together, fail[ed] to support [its] determination.” Id.
at 1319. The court cannot reach the same conclusion regarding Sea-
Line’s illegible documentation. Here, Commerce explained that the
information it sought was core to its analysis, Commerce sought
information related to U.S. sales price through each supplemental
questionnaire, and yet Sea-Line never provided reconcilable informa-
tion to Commerce on its U.S. sales price. See IDM at 5; Final Analysis
Memo at 10. Quite unlike the fact bound conclusion in Eregli Demir,
Commerce’s rejection of Sea-Line’s information was supported based
on individual reasons and as a whole, and Commerce explained why
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its overarching conclusion that the data was unusable was material
to its entire investigation. The court is unpersuaded by this challenge
to Commerce’s Final Results.

C. Cancellation of Verification

After issuance of the Preliminary Results, FGPA withdrew its re-
quest for verification and Commerce cancelled verification. See Peti-
tioner’s Withdrawal of Verification Request (Feb. 14, 2019), P.R. 258;
23rd Administrative Review of Fresh Garlic from the People’s Repub-
lic of China — Briefing Schedule at 1 (Feb. 15, 2019), P.R. 259.
Sea-Line did not request verification or object to Commerce’s cancel-
lation in its subsequent briefs. See Pl.’s Suppl. Br. at 15; Def.’s Br. at
23; Def.-Inter.’s Br. at 22. Nevertheless, Sea-Line now argues that
Commerce erred in cancelling verification because it would have
allowed Sea-Line “to address[] minor issues Commerce cited in the
Final Results.” Pl.’s Br. at 24.

The court is not persuaded by this argument. Commerce has dis-
cretion to “decide whether and how to verify the information submit-
ted during an [AD] proceeding.” Carpenter Tech. Corp. v. United
States, 33 CIT 1721, 1732-33, 662 F. Supp. 2d 1337, 1346 (2009).
Commerce did not err in refusing to verify Sea-Line’s submissions
because, as discussed above, Commerce identified a pattern of miss-
ing and inconsistent information that did not reconcile with the
reported pricing methodology in Sea-Line’s submitted material. As a
result, once FGPA withdrew its request for verification, none of the
reasons for conducting verification per the applicable statute or regu-
lation were present. See 19 U.S.C. § 1677m(i)(1)-(3); 19 C.F.R. §
351.307(b)(1)(iv)—(v). Sea-line never requested verification and never
put forward arguments that good cause existed for Commerce to
conduct verification. Sea-Line cites Timken U.S. Corp. v. United
States, 434 F.3d 1345, 1354 (Fed. Cir. 2006), to argue that Commerce
erred in rejecting verifiable information by cancelling verification.
Pl’s Br. at 27. However, the Federal Circuit in Timken mentioned
Commerce’s verification procedures only in dicta in relation to a
fact-bound argument on appeal. See 434 F.3d at 1354 (“If Commerce
had reason to doubt Timken’s corrective information, then it could
have, and perhaps should have, performed a second verification.”).

Furthermore, the Federal Circuit rejected Sea-Line’s exact argu-
ment regarding verification in Shakeproof Assembly Components v.
United States, 268 F.3d 1376 (Fed. Cir. 2001). There, the Court noted
that verification procedures are reviewed for an abuse of discretion,
and “[iln all cases . . . verification must be timely requested by an
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interested party.” Id. at 1383. Plaintiff Shakeproof had not requested
verification, but rather argued that “it did not have a reasonable
opportunity to request verification because it was unaware that Com-
merce would use [certain record information in its calculation].” Id. at
1383. Thus, the Court concluded that Shakeproof could not argue on
appeal that “information should have been verified when it failed to
timely request verification as required by statute” and that “Com-
merce did not abuse its discretion by determining that there was not
‘good cause’ for further verification.” Id. at 1383-84 (citing Micron
Tech., Inc. v. United States, 117 F.3d 1386, 1396 (Fed. Cir. 1997)).
Therefore, the court similarly rejects Sea-Line’s contention that it
“did not have an affirmative duty to request a verification, after
[FGPA] withdrew its request for verification, because at that time,
Sea-Line was unaware that Commerce was going to reject its entire
questionnaire response and apply AFA.” Pl.’s Suppl. Br. at 15. Sea-
Line made no argument to Commerce that good cause existed to
conduct verification, and Commerce did not abuse its discretion in
determining that good cause did not exist after FGPA withdrew its
request.

In short, the court is also unpersuaded by this attempt to assign
error in Commerce’s AD review.® The court instead concludes that
Commerce properly identified a gap in the record and resorted to FA
to calculate Sea-Line’s dumping margin in this review.

II. Commerce Did Not Err When Assigning Sea-Line A
Dumping Margin Based On AFA.

Beyond using FA, Commerce further determined that Sea-Line
failed to cooperate to the best of its ability pursuant to 19 U.S.C. §
1677e(b) by not providing a reliable U.S. sales price despite being
provided multiple supplemental questionnaires in which it could
have remedied this deficiency. IDM at 6; Final Analysis Memo at 13.
Thus, Commerce applied AFA to Sea-Line’s dumping margin.

Sea-Line argues that Commerce acted without substantial evidence
and contrary to law by applying AFA because Commerce did not meet
its obligation under 19 U.S.C. § 1677m(d) to notify it of deficiencies in
its responses for the reasons discussed and rejected above. Pl.’s Br. at
17-23. The Government and FGPA contend that Commerce lawfully
relied on AFA in calculating and assigning a dumping margin for

8 While the Government characterizes Sea-Line’s failure to request verification as a failure
to exhaust administrative remedies, Def.’s Br. at 2223, the court does not find this framing
applicable. The court instead follows the Federal Circuit’s lead in Shakeproof Assembly
Components in not using the exhaustion framework in describing Commerce’s discretion to
refuse to conduct verification. See 268 F.3d 1376. The court notes that, in this case, the
outcome is the same regardless of the framework applied.
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Sea-Line because its inconsistent and unreliable responses indicate
that it did not do the maximum it was able to in complying with
Commerce’s requests. Def’s Br. at 8-14, 16; Def.-Inter.’s Br. at 17-19.

While “[c]lompliance with the ‘best of its ability’ standard . . . ‘does
not require perfection and recognizes that mistakes sometimes occur,
it does not condone inattentiveness, carelessness, or inadequate re-
cord keeping.” Dongtai Peak Honey Indus. Co. v. United States, 777
F.3d 1343, 1355 (Fed. Cir. 2015) (quoting Nippon Steel, 337 F.3d at
1382). The Federal Circuit in Nippon Steel held that that by failing to
exert “maximum effort to provide Commerce with full and complete
answers to all inquiries in an investigation,” a respondent fails to act
to the best of its ability. 337 F.3d at 1382. Respondents are expected
to “take reasonable steps to keep and maintain full and complete
records” in anticipation of possible production requests, and to “con-
duct prompt, careful, and comprehensive investigations of all rel-
evant records” upon receiving an inquiry from Commerce. See id. at
1382.

The Federal Circuit’s decision in Mukand, Lid., 767 F.3d 1300, is
instructive. There, the Federal Circuit upheld an application of AFA
to a respondent that repeatedly failed to provide necessary informa-
tion, did not explain its failure, and did not provide supporting docu-
mentation regarding its available information. Id. at 1304. Commerce
described the requested product-specific cost information as “a fun-
damental element in the dumping analysis, and [] is standard proce-
dure for Commerce to request” in AD investigations, and “Mukand
evaded providing a direct response to Commerce’s specific questions.”
Id. at 1307. Further, in describing Mukand’s submission to Com-
merce, the Federal Circuit noted that Commerce “found that Mu-
kand’s failure to provide size-specific cost information rendered its
response ‘so incomplete that it could not serve as a reliable basis for
reaching a final determination’ and could not be used without undue
difficulty.” Id. at 1304. The Federal Circuit also noted that “it was not
until Mukand responded to the third supplemental questionnaire
that it informed Commerce that it did not maintain” the requisite
information, but then “was suddenly able to provide the requested
information after Commerce published the preliminary results and
applied [AFA],” which the court noted “further demonstrated its fail-
ure to cooperate to the best of its ability.” Id. at 1307. The Federal
Circuit concluded that “Commerce’s decision to resorts to facts oth-
erwise available and apply an adverse inference against Mukand
[was] supported by substantial evidence.” Id. at 1306.

Like the respondent in Mukand, Sea-Line did not act to the best of
its ability and Commerce did not err in applying AFA to its calculation
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of Sea-Line’s dumping margin. As the information at issue in Mu-
kand, U.S. sales price is “a fundamental element in the dumping
analysis,” and it was reasonable for Sea-Line to maintain such infor-
mation. See 767 F.3d at 1307. Commerce also found the information
to be unreliable and, even assuming that it was usable, could not be
used without undue difficulty. See id. at 1304. Further, Sea-Line’s
revelation in its first supplemental questionnaire response that its
U.S. sales price was more than the initial invoice price provided and
Sea-Line’s subsequent failure to provide complete information re-
garding the additional price components shows that Sea-Line at least
was inattentive or careless in responding to Commerce’s question-
naires, thus justifying the application of AFA. See id. at 1307; Dongtai
Peak Honey Indus. Co., 777 F.3d at 1355. Therefore, Commerce cor-
rectly determined that Sea-Line did not act to the best of its ability in
the administrative review and appropriately applied AFA.

CONCLUSION

The court concludes that Commerce’s Final Results were in accor-
dance with law and supported by substantial evidence. Commerce
identified a gap in the record in accordance with 19 U.S.C. § 1677m
and substantial evidence and permissibly applied AFA in calculating
an AD margin for Sea-Line. Accordingly, Plaintiffs’ motion for judg-
ment on the agency record is denied; Commerce’s Final Results are
sustained, and judgment is entered in favor of the United States.

SO ORDERED.

Dated: April 16, 2021
New York, New York
/s! Gary S. Katzmann
Gary S. KarzMANN, JUDGE
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OPINION

Barnett, Chief Judge:

This matter is before the court following Plaintiff United States’
(“Plaintiff” or “the Government”) second motion for the entry of de-
fault judgment pursuant to U.S. Court of International Trade (“US-
CIT” or “CIT”) Rule 55(b). See Pl.’s [Second] Mot. for Entry of Default
J. (“Pl.’s Second Mot.”), ECF No. 43. Plaintiff alleges that Defendant
NYWL Enterprises Inc. (“NYWL”) fraudulently misclassified 107 en-
tries of imported Siamese coaxial cable (“coaxial cable”) in violation of
section 592 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1592
(2012).' See Am. Compl. 1] 1-7, 24, 3640, Ex. A, ECF No. 39 (listing
the 107 subject entries). The Government seeks $379,665.83 in un-
paid duties, a civil penalty in the amount of $3,760,000.00, post-
judgment interest, and costs. See id. (] 36—40, 51-52; id. p. 8 (Where-
fore clause); Pl.’s Second Mot. at 17-18.

For the following reasons, the court grants Plaintiff's motion and
will enter judgment for the requested amounts.

BACKGROUND

The following facts are taken from the Government’s Amended
Complaint. NYWL is a New York corporation. Am. Compl. | 4. Mr.
Dian He was NYWL’s Chief Executive Officer during the events rel-
evant to this action. Id. { 4.2 From March 4, 2011, to February 16,
2012, NYWL made 107 entries of merchandise consisting of coaxial
cable through the Port of Chicago, Illinois. Id. ] 5, Ex. A. “The coaxial
cable was imported on spools that were labeled ‘Applications, General
Use, Surveillance and CCTV™ and packed in boxes “labeled ‘CCTV &
CATV Cable.” Id. ] 6.2 “[B]oth the spools and boxes showed that the
cable had been produced for . . . a known user of CCTV and CATV
cable.” Id.

Entry documentation listed the cable as either: (1) cored wire of
base metal for electric arc welding pursuant to subheading
8311.20.00 of the Harmonized Tariff System of the United States
(“HTSUS”), dutiable at zero percent; (2) winding wire pursuant to

! Further citations to the Tariff Act of 1930, as amended, are to the relevant portions of Title
19 of the U.S. Code, 2012 edition, which is the same in all relevant respects to the 2006
edition in effect when most of the subject entries were made.

2 Plaintiff initially named Mr. He as a defendant in this case. See generally Summons, ECF
No. 1; Compl., ECF No. 2. Plaintiff dismissed Mr. He as a defendant in the action after it
was unable to serve process upon him in the United States. See, e.g., [Tenth] Mot. to Extend
Time for Domestic Service Pursuant to USCIT Rule 4(1), ECF No. 26; Notice of Dismissal as
Against Dian He (“He Dismissal”), ECF No. 29.

3 “CCTV” refers to “closed-circuit television.” See Am. Compl.  24. The Amended Complaint
does not define “CATV.”
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8544.11.0050, HTSUS, dutiable at the rate of 3.5 percent ad valorem;
or (3) insulated wire of a kind used for telecommunications pursuant
to 8544.49.10, HTSUS, dutiable at zero percent. Id. I 24. The coaxial
cable in question was properly classifiable under subheading
8544.20.00, HTSUS, as coaxial cable and other coaxial electric con-
ductors, dutiable at the rate of 5.3 percent ad valorem. Id. 19 7, 24.

Prior to importing the coaxial cable at issue in this case, “NYWL’s
sole corporate executive, Dian He was aware” of the correct classifi-
cation of the merchandise “based upon his experience with [two] other
corporations for which he served as sole corporate officer.” Id. q 7; see
also id. | 24 (alleging that NYWL “knew that the merchandise con-
sisted of Siamese coaxial cable[] that [NYWL’s customer] was pur-
chasing . . . for use in closed-circuit television systems”).

“Between 2003 and June 28, 2006, Dian He made 203 entries of
coaxial cable into various ports through [Dony Industrial Corporation
(“Dony™)].” Id. q 9. “All 203 of the Dony entries . . . were made under
subheading 8311.20.00, HTSUS, as cored wire of base metal for elec-
tric arc welding, duty-free.” Id.  10. On June 28, 2006, U.S. Customs
and Border Protection (“CBP” or “Customs”) “examined one of the
Dony entries at the Port of Pittsburg[h] and discovered that the entry
included Siamese [coaxial] cable and not arc welding wire.” Id. | 11.
When CBP “informed Dony’s broker that the merchandise in the
entry was improperly classified,” id. | 12, “Dony ceased importing
through the Port of Pittsburg[hl],” id. { 13. Thereafter, “Dony made
eight additional entries through the Port of Chicago and the Port of
Everglades/Fort Lauderdale” under either subheading 8544.49.00,
HTSUS, or subheading 8311.20.00, HT'SUS, both of which incur zero
duties. Id. ] 14-15. Dony made the last of these entries on August
24, 2006. Id. q 14.

On August 29, 2006, “Dian He began entering coaxial cable through
Win Long Enterprises Inc. (‘""Win Long!”) utilizing the same customs
broker as used with Dony.” Id. ] 16. “Dian He was [Win Long’s] sole
corporate officer.” Id.  17. From August 29, 2006, to February 25,
2011, “Win Long made 341 entries of coaxial cable.” Id. | 18. Win
Long classified each entry “as arc welding wire, duty free.” Id. | 19.
Several of the entries contained a commercial invoice stating that
“the correct classification was under subheading 8544.40.00, HTSUS,
as coaxial cable.” Id. ] 20. “In 18 of the Win Long entries, the correct
classification for [coaxial] cable was crossed-out and the incorrect
classification for arc welding wire was handwritten in.” Id.  21.
Following CBP’s “examination of a Win Long entry on February 25,
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2011, . . . Win Long ceased importing coaxial cable.” Id. { 22. There-
after, on March 4, 2011, Mr. He began entering coaxial cable “through
NYWL utilizing the same customs broker as used to make the Dony
and Win Long entries.” Id. | 23.

On December 5, 2011, CBP identified an NYWL entry for “a routine
inquiry.” Id. I 25. On December 8, 2011, “in response to a request
from CBP, NYWL’s customs broker provided an entry with attached
commercial invoice describing the merchandise as CCTV cable and
not as cored wire of base metal for electric arc welding.” Id. This
information resulted in CBP’s discovery of NYWL’s classification vio-
lations. See id.

On February 22 and 23 of 2016, “CBP issued pre-penalty notices to
NYWL and Mr. He.” Id. { 30. These notices “identified a total loss of
revenue of $470,008.75 and an actual loss of revenue of $379,665.83
relating to the misclassification of the [coaxial] cable.” Id. The notices
further “proposed a culpability level of fraud and a corresponding
penalty, jointly and severally against NYWL and Mr. He in the
amount of $3,760,070.00[,] equal to eight times the loss of revenue.”
Id. “Neither NYWL nor Mr. He responded to the pre-penalty no-
tice[s].” Id. I 31. “On March 4, 2016, CBP issued a duty demand in the
amount of $379,665.83 and a penalty notice in the amount of
$3,760,070.00 to NYWL and Mr. He jointly and severally” for fraudu-
lent misclassification. Id. | 32. Again, “[n]either NYWL nor Mr. He
responded.” Id. ] 33. The duties and penalty remain unpaid. Id. | 35.*

On December 7, 2016, Plaintiff timely® commenced this action
through the concurrent filing of the Summons and Complaint. See
Summons; Compl. The Government first effected service upon NYWL
through the New York Secretary of State on March 7, 2017. Certifi-
cate of Service, ECF No. 4. On June 23, 2020, the Government ob-
tained an entry of default against NYWL for its failure to respond to
the original Complaint. Entry of Default, ECF No. 32. On October 30,
2020, the court denied the Government’s first motion for the entry of
default judgment based on the insufficiency of the factual allegations
concerning NYWL’s fraudulent misclassification. See generally

4 The total loss of revenue associated with NYWLs entries is $470,008.75, which consists of
“an actual loss of revenue of $379,665.83 and a potential loss of revenue of $90,342.92.” P1.’s
Second Mot. at 8. “Potential lost revenue refers to unpaid duties discovered prior to
liquidation while actual lost revenue refers to unpaid duties discovered after liquidation.”
Id. at 8 n.3. NYWL’s surety paid the bond amount of $100,000, which covered the potential
lost revenue plus $9,657.08 in interest. Id. at 8.

5 The statute of limitations for an action based on a fraudulent violation of 19 U.S.C. § 1592
is five years from “the date of discovery of fraud.” 19 U.S.C. § 1621(1). The Government
alleges that discovery of the alleged fraud occurred on December 8, 2011, Am. Compl. 25,
rendering this action timely, see Summons.
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United States v. NYWL Enters. Inc. (“NYWL I”), 44 CIT ___, 476 F.
Supp. 3d 1394 (2020).

On December 29, 2020, the Government filed its Amended Com-
plaint. That day, the Government effected service upon NYWL
through the New York Secretary of State. Aff. of Service, ECF No. 40.
On January 20, 2021, the Government obtained an entry of default
against NYWL for its failure to respond to the Amended Complaint.
Entry of Default, ECF No. 42. On February 19, 2021, the Government
filed the pending motion for the entry of default judgment. See Pl.’s
Second Mot. Appended to the motion are several declarations and
supporting exhibits. See id., Ex. 2 (Decl. of Int’l Trade Analyst Jeffrey
Kiekenbush) (“Kiekenbush Decl.”), ECF No. 43-2; id., Ex. 3 (Decl. of
Import Specialist Janice Vercillo) (“Vercillo Decl.”), ECF No. 43-3; id.,
Ex. 4 (Decl. of CBP Officer John Brothers, Retired) (“Brothers Decl.”),
ECF No. 43-4.°

JURISDICTION AND STANDARD OF REVIEW

This court has jurisdiction pursuant to 28 U.S.C. § 1582. A case
arising pursuant to 28 U.S.C. § 1582 is reviewed de novo. 28 U.S.C. §
2640(a)(6).

USCIT Rule 55 “provides a two-step process for obtaining judgment
when a party fails to plead or otherwise defend—(1) entry of default
followed by (2) entry of a default judgment.” United States v. Six Star
Wholesale, Inc.,43 CIT ___, ___, 359 F. Supp. 3d 1314, 1318 (2019); see
also USCIT Rule 55(a)—(b). A defendant in default pursuant to USCIT
Rule 55(a) “admits all well-[pleaded] factual allegations contained in
the complaint.” Six Star, 359 F. Supp. 3d at 1318. Default does not,
however, serve as an admission of legal claims or damages. See, e.g.,
United States v. Puentes, 41 CIT ___, |, 219 F. Supp. 3d 1352, 1358
(2017). Thus, before entering judgment by default, the court must
ensure that the factual allegations in the Government’s Amended
Complaint “establish [NYWL's] liability as a matter of law,” Six Star,
359 F. Supp. 3d at 1319, and “that there is an adequate evidentiary
basis for any relief awarded,” Puentes, 219 F. Supp. 3d at 1358 (cita-
tion omitted).

The Government seeks judgment by default in connection with its
fraudulent importation claim. Pl.’s Second Mot. at 17-18. The court’s
review of Plaintiff's Amended Complaint therefore implicates USCIT
Rule 9(b), which requires a party alleging fraud to state the circum-
stances constituting the fraud with particularity, while intent or

% The Government filed both public and confidential exhibits to the Declarations. See ECF
Nos. 43-5 through 43—-26 (public); ECF Nos. 44 through 44-13 (confidential).
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knowledge “may be alleged generally.” USCIT Rule 9(b); see also
NYWL I, 476 F. Supp. 3d at 1398 n.3 (finding that USCIT Rule 9(b)
applies to the court’s review of a complaint alleging fraud for purposes
of deciding whether to enter default judgment). These circumstances
include “the who, what, when, where, and how of the alleged fraud.”
Exergen Corp. v. Wal-Mart Stores, Inc., 575 F.3d 1312, 1327 (Fed. Cir.
2009) (citation omitted) (examining the analogous Federal Rule of
Civil Procedure (“FRCP”) 9(b)); see also United States v. Univar USA,
Inc., 40 CIT _, ___, 195 F. Supp. 3d 1312, 1317 (2016) (noting that
the court may refer to cases interpreting the analogous FRCP for
guidance).

DISCUSSION

Section 1592 bars the fraudulent entry or introduction of merchan-
dise into the commerce of the United States by means of a materially
false statement or material omission. See 19 U.S.C. § 1592(a)(1)(A). A
statement is considered material if it has the tendency to influence
agency action including determination of the classification of mer-
chandise. 19 C.F.R. pt. 171, app. B(B). The asserted classification of
merchandise in entry paperwork “constitutes a material statement
under the statute.” United States v. Optrex Am., Inc., 32 CIT 620, 631,
560 F. Supp. 2d 1326, 1336 (2008). A violation is fraudulent when the
“material false statement . . . was committed . . . knowingly, i.e., was
done voluntarily and intentionally.” 19 C.F.R. pt. 171, app. B(C)(3).
Section 1592 further requires CBP to issue a pre-penalty notice and
penalty notice before commencing any enforcement action. 19 U.S.C.
§ 1592(b); see also United States v. Int’l Trading Servs., LLC, 40 CIT
__,__, 190 F. Supp. 3d 1263, 1269-70 (2016) (discussing the proce-
dures required for CBP to perfect its penalty claim at the adminis-
trative level). A fraudulent violation of section 1592(a)(1)(A) “is pun-
ishable by a civil penalty in an amount not to exceed the domestic
value of the merchandise.” 19 U.S.C. § 1592(c)(1). The court will
address liability before turning to damages.

I. Liability

Plaintiff’s factual allegations and the information contained in Ex-
hibit A to the Amended Complaint adequately specify both the falsity
and the materiality of each of NYWL’s alleged misclassifications.
Plaintiff alleges that, from March 4, 2011, through February 16, 2012,
NYWL made 107 entries of coaxial cable through the Port of Chicago,
Illinois, that were accompanied by entry documentation reflecting
incorrect HTSUS tariff provisions. Am. Compl. {] 5-6, 24, Ex. A.
Exhibit A, attached to the Amended Complaint and incorporated by
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reference, details, for each of the 107 entries at issue, the entry
number and date, the classification declared by NYWL, the correct
classification, and the code associated with the port of entry. See id. q
5, Ex. A; cf. Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308,
322 (2007) (directing courts to consider “documents incorporated into
the complaint by reference” when considering whether the complaint
contains sufficient factual allegations to state a claim for relief).
Plaintiff further specifies the difference between the duty rate re-
flected in each incorrect HTSUS provision and the higher duty rate
provided for by the correct HTSUS provision, which resulted in the
underassessment of duties by CBP. Am. Compl. | 24. Plaintiff also
adequately alleges the steps CBP took to perfect its claim at the
administrative level. Id. ] 30-34.

With respect to culpability, to obtain a penalty based on fraud,
Plaintiff must “include sufficient allegations of underlying facts from
which a court may reasonably infer” NYWL’s knowledge of the falsity
of the declared classification. Exergen, 575 F.3d at 1328. Plaintiff’s
Amended Complaint satisfies that requirement.

Plaintiff alleges that NYWL knew that the merchandise consisted
of coaxial cable that its customer purchased for use in closed-circuit
television systems and knew the correct classification of the merchan-
dise. Am. Compl. | 24. Plaintiff demonstrates NYWL’s knowledge
through allegations concerning the importing history of NYWL’s sole
corporate executive, Mr. He, in connection with his previous compa-
nies. Id. 9 7-22.7 Specifically, the Government alleges that Dony
made 203 entries of coaxial cable under subheading 8311.20.00, HT-
SUS, applicable to arc welding wire. Id. ] 9-10. When CBP informed
Dony’s broker about the misclassification of entries entering through
the Port of Pittsburgh, Dony ceased make entries through that port
and instead made several entries through other ports using incorrect
classifications. Id. ] 13-15. Soon after Dony ceased importing, Win
Long made 341 entries of coaxial cable incorrectly classified as arc
welding wire notwithstanding that several of the entries contained
invoices stating the correct classification, which, in some instances,
had been crossed out and replaced with the incorrect classification.
Id. 9 18-21. Following an examination of a Win Long entry by CBP,
NYWL began entering the subject coaxial cable with assistance from
the same customs broker Dony and Win Long used. Id. I 22—-24. The
Government’s allegations are sufficient for the court to infer that
NYWL knew the correct classification for its entries of coaxial cable

7 Plaintiff also alleges that the spools of coaxial cable and boxes in which they were packed
indicated the nature of the merchandise, Am. Compl. ] 6, and that the merchandise was to
be used in closed-circuit television systems, id. 1] 6, 24. These allegations further support
an inference of knowing misclassification by NYWL.
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prior to its first entry yet knowingly misclassified its entries under
the same incorrect tariff provisions that Dony and Win Long had
used.

Accordingly, the Government has alleged sufficient facts establish-
ing that NYWL is liable for fraudulent violations of 19 U.S.C. §
1592(a) in connection with the 107 subject entries.

II. Damages

The Government seeks $379,665.83 in unpaid duties. Pl.’s Second
Mot. at 17; see also Kiekenbush Decl. { 23 (calculating the loss of
revenue).® That figure was calculated “by multiplying the declared
value by the required duty rate under the correct [HTSUS] classifi-
cation and subtracting any duty that had been paid.” Kiekenbush
Decl. ] 23; see also id., Ex. F, ECF No. 44—6.° Pursuant to USCIT Rule
55(b), “[wlhen the plaintiff’s claim is for a sum certain . . . , the court
— on the plaintiff’s request with an affidavit showing the amount due
—must enter judgment for that amount and costs against a defendant
who has been defaulted for not appearing.” Because the Govern-
ment’s request for unpaid duties is for a sum certain that is supported
by the Kiekenbush Declaration, the court will enter judgment for the
Government in the amount of $379,665.83 in unpaid duties.

The Government requests a monetary penalty in the amount of
$3,760,070.00. See Pl.’s Second Mot. at 17. The penalty determination
is committed to the court’s discretion, subject to the statutory maxi-
mum amount equaling the domestic value of the merchandise. 19
U.S.C. § 1592(c)(1), (e)(1); United States v. Nat’l Semiconductor Corp.,
547 F.3d 1364, 1367-68 (Fed. Cir. 2008) (citation omitted). In this
case, the requested penalty equals eight times the total loss of rev-
enue, $470,008.75, and is less than the domestic value of the mer-
chandise, $9,418,016.12. Vercillo Decl. | 5; see also Kiekenbush Decl.,
Ex. F. The requested penalty is therefore consistent with 19 U.S.C. §
1592(c)(1), but the inquiry does not end there.

In determining an appropriate penalty, the court “determines the
appropriate amount in light of the totality of the evidence supporting
a higher or lower penalty.” Six Star, 359 F. Supp. 3d at 1320 (quoting
United States v. Sterling Footwear, Inc., 41 CIT ___, , 279 F. Supp.
3d 1113, 1144 (2017)). In so doing, “[t]he court ordinarily considers

8 NYWLs surety paid the Government $100,000, the limit of NYWL’s bond. Pl.’s Second
Mot. at 8. That amount covered potential lost revenue in the amount of $90,342.92 plus
interest. Id.; see also Vercillo Decl. | 2.

9 In its motion, the Government reports the amount of lost revenue variously as
$379,665.83, Pl.’s Second Mot. at 8; $379,665,83, id. at 17; and $379,656.83, id. at 18. The
court understands the latter variations to be typographical errors. The court has verified
that the calculations contained in Exhibit F' to the Kiekenbush Declaration represent the
correct summation of actual lost revenue.
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fourteen non-exclusive factors.” United States v. Deladiep, Inc., 41
CIT __, ___, 255 F. Supp. 3d 1326, 1341 (2017) (citing United States
v. Complex Mach. Works Co., 23 CIT 942, 949, 83 F. Supp. 2d 1307,
1314 (1999)).1° In the default judgment context, however, a defen-
dant’s failure to answer the complaint or otherwise participate in the
action leaves the court with an incomplete record upon which to
determine the appropriate penalty.

Under these circumstances, the court typically weighs any “miti-
gating or aggravating considerations” evident in the limited record.
United States v. Horizon Prods. Int’l, Inc., 41 CIT __, _ , 229 F.
Supp. 3d 1370, 1379 (2017) (collecting cases); see also Deladiep, 255 F.
Supp. 3d at 1341-42. But see United States v. NYCC 1959 Inc., 40 CIT
., 182 F. Supp. 3d 1346, 1348-49 (2016) (verifying that the
requested penalty was within the statutory limit and noting the
absence of arguments or factual allegations supporting a lesser pen-
alty). Those considerations may, to the extent permitted by the re-
cord, draw upon the Complex Machine Works factors. See, e.g., United
States v. Cruzin Cooler, LLC, 44 CIT ___, , 459 F. Supp. 3d 1366,
1380-82 (2020) (considering the defendant’s character; seriousness of
the offense; practical effect of the penalty; and public policy concerns);
cf. Int’l Trading Servs., 222 F. Supp. 3d at 1334-36. The court ad-
dresses the existence of any mitigating or aggravating factors with
this guidance in mind.

The record before the court merits the imposition of a substantial
penalty.!! Plaintiff's factual allegations, accepted as true, and sup-
porting exhibits indicate that NYWL was established in order to

10 Those factors are:

(1) the defendant’s good faith effort to comply with the statute; (2) the defendant’s degree
of culpability; (3) the defendant’s history of previous violations; (4) the nature of the
public interest in ensuring compliance with the regulations involved; (5) the nature and
circumstances of the violation at issue; (6) the gravity of the violation; (7) the defendant’s
ability to pay; (8) the appropriateness of the size of the penalty to the defendant’s
business and the effect of a penalty on the defendant’s ability to continue doing business;
(9) that the penalty not otherwise be shocking to the conscience of the [c]ourt; (10) the
economic benefit gained by the defendant through the violation; (11) the degree of harm
to the public; (12) the value of vindicating the agency authority; (13) whether the party
sought to be protected by the statute had been adequately compensated for the harm;
and (14) such other matters as justice may require.

Complex Mach. Works Co., 23 CIT at 949-50, 83 F.Supp.2d at 1315. The factors reflect
consideration of “the defendant’s character, the seriousness of the offense, the practical
effect of the imposition of the penalty, the benefit gained by the defendant, and public policy
concerns.” Deladiep, 255 F. Supp. 3d at 1341 n.29 (citing Complex Mach. Works Co., 23 CIT
at 949-50, 83 F. Supp. 2d at 1316); see also United States v. Int’l Trading Servs., LLC, 41
CIT __, __ , 222 F. Supp. 3d 1325, 1334 (2017) (summarizing the factors).

1 Rule 55(b) permits the court to look beyond the complaint in order to determine an
appropriate penalty. See, e.g., United States v. Freight Forwarder Int’l, Inc.,39 CIT __, |
44 F. Supp. 3d 1359, 1362 (2015) (further noting that USCIT Rule 55(b) permits, but does
not require, the court to hold a hearing on this issue).
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avoid the statutory responsibilities attendant to an importer of record
and the payment of lawful duties on the subject entries. Am. Compl.
M9 7-23; Kiekenbush Decl. ] 10-22; see also 19 U.S.C. §§ 1484, 1485.
This favors a heightened penalty. Cf. Cruzin Cooler, 459 F. Supp. 3d
at 1381 (considering the creation of a company in order to avoid
statutory obligations to constitute an aggravating factor). Addition-
ally, NYWL’s misclassifications disregarded several publicly available
Customs rulings, see Kiekenbush Decl. | 3, and information previ-
ously provided by CBP to Dony’s broker concerning the correct clas-
sification of coaxial cable, see id. ] 12—13; Brothers Decl. 3. NYWL
also disregarded descriptions of the subject merchandise as “CCTV &
CATYV Cable,” “Coax,” and “Coaxial Cable” listed in the specifications
and on invoices, spools, and boxes accompanying the merchandise.
Kiekenbush Decl. ] 4-5; see also id., Ex. A, ECF No. 44-3 (NYWL’s
response to CBP’s request for information and attached specifications
and sample invoice); id., Ex. B, ECF No. 44—4 (copy of NYWL’s Entry
U79-0081147-3); id., Ex. C, ECF No. 43-10 (photos of labeling on
spools and boxes entered as Entry U79-0081147-3). The record lacks
any mitigating evidence suggesting “a reason for [NYWL’s] actions
other than an unlawful effort to obtain a [lower] rate for its entries.”
Horizon Prods., 229 F. Supp. 3d at 1380.

Further, NYWL’s violations—encompassing 107 entries over almost
one year—represent “a pattern of disregard for the customs laws of
the United States,” rather than “isolated occurrences.” Id. at 1380
(citing United States v. New-Form Mfg. Co., 27 CIT 905, 921-22, 277
F. Supp. 2d 1313, 1328-29 (2003)). The misclassifications accrued to
NYWL a substantial economic benefit totaling $470,008.75 in unpaid
duties on several millions of dollars’ worth of goods. Kiekenbush Decl.
q 23, Ex. F. The seriousness of NYWL’s offenses indicate the need for
a heightened penalty. See Complex Mach. Works Co., 23 CIT at 953,
83 F. Supp. 2d at 1317 (noting that the “[g]ravity of the violation may
be evaluated in terms of the frequency of the violations, the amount
of the duties at issue, and the domestic value of the imported goods”).

Given NYWL’s failure to defend, the court is unable to assess the
practical effect of any penalty on NYWL. Cf. 19 C.F.R. pt. 171, app.
B(G)(6) (a party asserting an inability to pay must present documen-
tary evidence supporting the assertion). However, given the nature
and seriousness of the violation, the requested penalty does not shock
the court’s conscience. See Complex Mach. Works Co., 23 CIT at 954,
83 F. Supp. 2d at 1318; ¢f. Cruzin Cooler, 459 F. Supp. 3d at 1381 (a
penalty amount within “the statutory penalty range is not shocking to
the conscience of the court given the blatant and intentional disre-
gard for and violation of U.S. law”).
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Lastly, public policy concerns favor a heightened penalty. The public
interest is served by “the truthful and accurate submission of docu-
mentation to Customs and the full and timely payment of the duties
required on imported merchandise.” Horizon Prods. Int’l, 229 F. Supp.
3d at 1381 (quoting Complex Mach. Works Co., 23 CIT at 952, 83 F.
Supp. 2d at 1317). “[TThe amount of harm suffered by the Government
is not limited to the dollar value of duties lost.” Complex Mach. Works
Co., 23 CIT at 955, 83 F. Supp. 2d at 1319 (citing United States v.
Snuggles, Inc., 20 CIT 1057, 1068, 937 F. Supp. 923, 927 (1996)). In
addition to the duties that remain unpaid, the Government has ex-
pended resources investigating the misclassified entries and pursu-
ing an enforcement action against NYWL. See generally Kiekenbush
Decl. (discussing CBP’s investigative efforts); Vercillo Decl. (discuss-
ing administrative enforcement actions). Absent mitigating circum-
stances, such as a voluntary disclosure of the violations, this factor
also favors a heightened penalty. Cf. United States v. Nat’'l Semicon-
ductor Corp., 30 CIT 769, 772 (2006) (finding that a voluntary disclo-
sure would support penalty mitigation in order to encourage such
behavior).

In view of the foregoing, the Government is entitled to a substantial
penalty within the statutory range. The Government’s requested pen-
alty in the amount of $3,760,070.00 is significantly less than the
$9,418,016.72 amount allowed by section 1592(c)(1). The requested
penalty is therefore reasonable and merited in this case. Thus, the
court will enter judgment for the Government for a civil penalty in the
amount of $3,760,070.00.

The Government also seeks post-judgment interest and costs. Pl.’s
Second Mot. at 18; Am. Compl. at p. 8 (Wherefore clause). The court
will award post-judgment interest on the unpaid duties and penalty
pursuant to 28 U.S.C. § 1961, see also United States v. Great Am. Ins.
Co. of NY, 738 F.3d 1320, 1325 (Fed. Cir. 2013) (explaining that 28
U.S.C. § 1961 applies to the USCIT through the operation of 28
U.S.C. § 1585). The court will also award costs pursuant to USCIT
Rule 55(b). See USCIT Rule 55(b) (requiring the court’s entry of
judgment to include costs against a defendant in default).

CONCLUSION

For the foregoing reasons, the Government’s motion for the entry of
default judgment will be granted. The court will enter judgment for
the Government as against NYWL to include $379,665.83 in unpaid
duties, a civil penalty in the amount of $3,760,000.00, post-judgment
interest, and costs.
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OPINION

Vaden, Judge:

Plaintiff Acquisition 362, LLC, doing business as Strategic Import
Supply, filed this case under Section 515 of the Tariff Act of 1930, as
amended, contesting the denial of its protests over countervailing
duties. Specifically, Plaintiff challenges a decision by U.S. Customs
and Border Protection (Customs) to assess countervailing duties on
the importation from the People’s Republic of China (China) of certain
passenger vehicle and light truck tires over the course of multiple
entries throughout 2016. Compl., ECF No. 5. Before the Court is the
Government’s motion to dismiss for lack of subject matter jurisdic-
tion. Def.’s Mot. to Dismiss (Def.’s Mot.), ECF No. 25. For the reasons
set forth below, this Court finds that it lacks subject matter jurisdic-
tion and grants the Government’s motion.
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BACKGROUND

On August 10, 2015, the U.S. Department of Commerce (Com-
merce) issued a countervailing duty order regarding tires from China.
See Certain Passenger Vehicle and Light Truck Tires from the People’s
Republic of China, 80 Fed. Reg. 47902 (Aug. 10, 2015). Commerce’s
order included tire imports from Zhongyi Rubber Company Ltd.
(Zhongyi). See Compl. | 4, ECF No. 5; 80 Fed. Reg. at 47905. Plaintiff,
an importer of tires, imported tires from Zhongyi on several occasions
in 2016. Compl. | 7, ECF No. 5; Pl’'s Mem. of Law in Opp’n to Def.’s
Mot. to Dismiss (Pl.’s Mem.) at 2, ECF No. 27. Because Plaintiff’s tire
imports were subject to the duties established in Commerce’s 2015
order, it “deposited payment of the assessed countervailing duties at
a rate of 30.61%, the rate assigned...at the time entries were made.”
Pl’s Mem. at 2, ECF No. 27.

Zhongyi and other interested parties requested that Commerce
initiate an administrative review of its 2015 order. Id. at 7; Protests
and Entries from the Port of Wilmington, NC., ECF No. 11-1 at 8
(Protest NC). Commerce agreed and published a notice in the Federal
Register on October 16, 2017. Initiation of Antidumping and Coun-
tervailing Duty Administrative Reviews, 82 Fed. Reg. 48051 (Oct. 16,
2017). Zhongyi would later withdraw its individual request for ad-
ministrative review and therefore “Commerce rescinded this review
of the [countervailing duty] Order on...tires from China with regard to
Zhongyi.”! Protest NC, ECF No. 11-1 at 8.

If an interested party, domestic or otherwise, does not request an
administrative review of the applicability of a countervailing duty
order to it, the regulations require the Secretary of Commerce to
instruct Customs to assess countervailing duties on merchandise
described by the order. 19 C.F.R. § 351.212(c). As such, Customs
liquidated Plaintiff’s entries between October 19, 2018 and November
9, 2018, at the 30.61% countervailing duty rate. Compl. J 11, ECF No.
5; Summons ECF No. 1-1. Plaintiff did not file a protest of the
liquidation within 180 days of its completion. Cf. 19 U.S.C. §
1514(c)(3).

On June 17, 2019, Commerce issued its Amended Final Results
following its administrative review of the Countervailing Duty Order.
See Countervailing Duty Order on Certain Passenger Vehicle and
Light Truck Tires from the People’s Republic of China: Amended Final
Results of Countervailing Duty Administrative Review; 2016, 84 Fed.

! Plaintiff submits Zhongyi withdrew its request for review because it was a non-selected
company under review under an alternative company name, Dongying Zhongyi Rubber Co.,
Ltd. Plaintiff further submits “Zhongyi and Dongying Zhongyi are one in the same com-
pany.” Protest NC, ECF No. 11-1 at 8.
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Reg. 28011 (June 17, 2019) (Amended Final Results); Pl.’s Mem. at 2,
ECF No. 27. The Amended Final Results concluded that the appli-
cable countervailing duty amount should be nearly cut in half — from
30.61% to 15.56%. Id. at 28012. The International Trade Administra-
tion (ITA) issued Message No. 9184301 to Customs on July 3, 2019,
instructing Customs to liquidate the relevant entries at the newly
calculated rate.? Pl’s Mem. at 3, ECF No. 27; Liquidation instruc-
tions for passenger vehicle and light truck tires from the People’s
Republic of China for the period of 01/01/2016 through 12/31/2016,
ITA Message No. 9184301 (July 3, 2019) available at https:/
aceservices.cbp.dhs.gov/adcvdweb/#9184301 (last visited Apr. 16,
2021).

Plaintiff filed protests on December 12 and December 13, 2019, for
each already liquidated entry for its 2016 tire imports. Pl.’s Mem. at
4. Customs denied Plaintiff’'s protests as untimely and emailed the
rejection notices to Plaintiff on April 24, 2020. Protests, ECF Nos. 11
to 21, 24. Plaintiff argues the protests were timely as they were filed
within 180 days of Customs’ decision not to apply an amended coun-
tervailing duty rate after receipt of instructions from the ITA to
assess amended duty rates. Plaintiff subsequently commenced this
action on October 15, 2020, to challenge the denial of the protests.
Summons, ECF No. 1.

The Government moves to dismiss Plaintiff's Complaint. It argues
that 19 U.S.C. § 1514(a) enumerates the Customs decisions that are
protestable, a prerequisite to asserting jurisdiction under 28 U.S.C. §
1581(a). Unless a party files a protest of those enumerated actions
within the required time limits, Customs’ decision becomes final and
conclusive. See 19 U.S.C. § 1514. The Government claims that Plain-
tiff’s challenge to Customs’ “decision” not to apply the amended coun-
tervailing duty rates to Plaintiff’s already liquidated entries is not a
valid claim under section 1514 because Customs made no decision
that may now be challenged. See Def’s Reply in Supp. of Mot. to
Dismiss (Def.’s Reply) at 9, ECF No. 28. To the Government, it is
simple: Because Plaintiff’s protests arrived more than 180 days after
the liquidations, Plaintiff is precluded from challenging the denial of
its untimely protests now that Commerce has agreed the duty rate

2 Commerce normally determines the rates for non-selected companies in reviews in a
manner that is consistent with section 705(c)(5) of the Tariff Act of 1930, which provides
instructions for calculating the all-others rate in an investigation. For non-selected com-
panies subject to review by Commerce’s administrative review, the ITA calculates the
appropriate countervailing duty rate. This non-selected rate is the catch-all rate that would
apply to companies not selected for individual examination by Commerce in an adminis-
trative review. 19 U.S.C. § 1671d(c)(1)(B)(i)(I). Plaintiff has not challenged Commerce’s rate
determination.
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should be less. See Def’s Mot. at 12, ECF No. 25. Accordingly, the
Government argues that this Court lacks subject-matter jurisdiction
to hear Plaintiff’s case.

STANDARD OF REVIEW

“[A] court’s subject-matter jurisdiction defines its power to hear
cases.” Lightfoot v. Cendant Mortgage Corp., 137 S. Ct. 553, 560
(2017). To adjudicate a case, a court must have subject-matter juris-
diction over the claim presented. See Steel Co. v. Citizens for a Better
Env’t, 523 U.S. 83, 94-95 (1998). Even where the parties themselves
fail to raise the issue, “federal courts have a duty to consider their
subject matter jurisdiction in regard to every case and may raise the
issue sua sponte.” Answers in Genesis of Kentucky, Inc. v. Creation
Ministries Int’l., Ltd., 556 F.3d 459, 465 (6th Cir. 2009); see also
Capron v. Van Noorden, 6 U.S. (2 Cranch) 126, 127 (1804) (“[I]t [is] the
duty of the Court to see that they had jurisdiction, for the consent of
the parties could not give it.”). “[W]hen a federal court concludes that
it lacks subject-matter jurisdiction, the court must dismiss the [claim]
in its entirety.” Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (2006).

This Court’s jurisdiction under 28 U.S.C. § 1581(a) provides for
“exclusive jurisdiction of any civil action commenced to contest the
denial of a protest, in whole or in part, under section 515 of the Tariff
Act of 1930.” Section 1581(a) grants this Court jurisdiction over Cus-
toms’ denial of protests and “provides no jurisdiction for protests
outside the [ ] exclusive categories’ listed in 19 U.S.C. § 1514(a).”
Sunpreme Inc. v. United States, 892 F.3d 1186, 1191 (Fed. Cir. 2018)
(quoting Mitsubishi Elecs. Am., Inc. v. United States, 44 F.3d 973, 976
(Fed. Cir. 1994)) (brackets in original). A plaintiff bears the burden of
establishing subject-matter jurisdiction. Kokkonen v. Guardian Life
Ins. Co., 511 U.S. 375, 377 (1994). In resolving disputed predicate
jurisdictional facts, this Court may review evidence extrinsic to the
pleadings. Shoshone Indian Tribe of Wind River Reservation, Wyo. v.
United States, 672 F.3d 1021, 1030 (Fed. Cir. 2012).

This Court’s jurisdiction is limited furthermore to cases in which
the United States has waived sovereign immunity and consented to
suit. United States v. Mitchell, 445 U.S. 535, 538 (1980). Consent
cannot be implied “but must be unequivocally expressed.” Id. Without
jurisdictional statutes enacted by Congress authorizing suit against
the United States, there would be no jurisdiction to entertain claims
against the United States. Id. Plaintiff must demonstrate that its
claims come within the confines of the statutory conditions set by
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Congress. Ruckelshaus v. Sierra Club, 463 U.S. 680 (1983) (holding
that waivers of immunity authorized by statute must be construed
strictly in favor of the sovereign and not enlarged beyond what the
language requires).

DISCUSSION

Plaintiff claims jurisdiction under 28 U.S.C. § 1581(a), asserting it
“is protesting the decision by U.S. Customs and Border Protection...to
ignore the mandate of the Amended Final Results issued by the U.S.
Department of Commerce...and instructions from the International
Trade Administration.” P1.’s Mem. at 1, ECF No. 27; Compl. | 2, ECF
No. 5. Although Plaintiff acknowledges it filed the protests with
Customs later than 180 days after liquidation, it argues the 180-day
clock should not have begun at the time of liquidation. See Pl.’s Mem.
at 7, ECF No. 27. Instead, Plaintiff argues its protests were timely
because they were filed within 180 days of Customs’ receipt of in-
structions from Commerce. Id. at 7. The Government responds that,
because Plaintiff’s protests were filed more than 180 days after lig-
uidation, the protests are untimely and fail to meet the requirements
necessary to establish jurisdiction before this Court. See Def.’s Mot. at
6, ECF No. 25; Def’s Reply at 4, ECF No. 28. As both sides acknowl-
edge the jurisdiction-robbing 180 day deadline to file a valid protest,
the dispute here is over when that 180-day time period begins.

I

Although 28 U.S.C. § 1581(a) provides for exclusive jurisdiction to
contest the denial of a protest under 19 U.S.C. § 1515, there are
procedural prerequisites to obtaining that jurisdiction. Section 1514
provides those prerequisites necessary to establish a valid challenge
of a protest denial. 19 U.S.C. § 1514. It provides that all Customs
decisions, including liquidation, become final unless a party files a
protest. 19 U.S.C. § 1514(a). The section then identifies the decisions
that are subject to protest:

[D]ecisions of the Customs Service, including the legality of all
orders and findings entering into the same, as to
(1) the appraised value of merchandise;
(2) the classification and rate and amount of duties chargeable;
(3) all charges or exactions of whatever character within the
jurisdiction of the Secretary of the Treasury;
(4) the exclusion of merchandise from entry or delivery or a
demand for redelivery to customs custody under any provision
of the customs laws, except a determination appealable under
section 1337 of this title;
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(5) the liquidation or reliquidation of an entry, or reconcilia-
tion as to the issues contained therein, or any modification
thereof;

(6) the refusal to pay a claim for drawback; or

(7) the refusal to reliquidate an entry under section 1520(c) of
this title;

shall be final and conclusive upon all persons...unless a protest
is filed in accordance with this section, or unless a civil action
contesting the denial of a protest, in whole or in part, is com-
menced in the United States Court of International Trade....

19 U.S.C § 1514(a) (emphasis added to identify the Customs decisions
relevant to the present matter). The same section establishes time
limits for protesting a Customs decision. 19 U.S.C. § 1514(c). A valid
protest must be filed within 180 days of the Customs decision. Id.
Taken together, these two sections mean “a protest must have been
timely filed under 19 U.S.C. § 1514(c)(3) for this Court to obtain
jurisdiction over a suit that contests its denial.” US JVC Corp. v.
United States, 15 F. Supp. 2d 906, 909 (CIT 1998); accord Mitsubishi
Elecs. Am., Inc. v. United States, 44 F.3d 973 (Fed. Cir. 1994).

Plaintiff urges the Court to consider the protests timely “because
they were filed within 180 days following the issuance of the decision
to implement the Amended Final Results” supplied by Commerce to
Customs. Pl.’s Mem. at 7, ECF No. 27. Herein lies the problem with
Plaintiff’s argument that Customs’ receipt of amended countervailing
duty rates from Commerce is a Customs decision that triggers the
180-day time period. This Court has held, and the Federal Circuit has
affirmed, that determinations of countervailing duty and antidump-
ing duty rates are not Customs decisions but rather Commerce deci-
sions. See, e.g., Mitsubishi Elecs, Am., 44 F.3d at 977 (holding that
decisions about the rate of an antidumping duty are made by Com-
merce and Customs’ role is to apply Commerce’s instructions). Cus-
toms holds but a ministerial role in implementation once these rate
decisions are shared with it. Id. Therefore, the Plaintiff cannot carry
its burden because it cannot (and has not) identified a Customs
decision that it timely protested. See Sunpreme, 892 F.3d at 1192-94,
Mitsubishi Elecs. Am., 44 F.3d at 975, 977-78. If the Plaintiff sought
to challenge Commerce’s imposition of countervailing duties or its
determination of a countervailing duty rate, an action should have
been brought before this Court under its 28 U.S.C. § 1581(c) jurisdic-
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tion and not its § 1581(a) jurisdiction, as Plaintiff has done here.? See
19 U.S.C. § 1516a.

II

The application of the allegedly improper countervailing duty rates
to Plaintiff’s entries occurred from October 19 through November 9,
2018, when Customs liquidated Plaintiff’s entries. Summons at 4,
ECF No. 1; Def.’s Mot. at 2, ECF No. 25. A timely protest of Customs’
liquidation had to be filed within 180 days of that liquidation. 19
U.S.C. § 1514. Plaintiff acknowledges filing outside the 180-day post-
liquidation time period. See Pl.’s Mem. at 9, ECF No. 27. Therefore,
even if the Court were to assume that the protests Plaintiff filed were
valid, this Court lacks jurisdiction over the denial of Plaintiff’s pro-
tests because of their untimeliness.

CONCLUSION

Plaintiff's challenge before this Court fails for two separate reasons.
First, by using a protest against Customs to dispute a determination
made by Commerce, Plaintiff has invoked the wrong jurisdictional
statute. Compare 28 U.S.C. § 1581(a) (providing jurisdiction over
denials of Customs protests) with 28 U.S.C. § 1581(c) (providing
jurisdiction for challenges to determinations of countervailing duty
rates by Commerce). Second, Plaintiff's admission that it filed its
protests more than 180 days after Customs liquidated its entries also
proves fatal. Were Plaintiff's protests permissible, they would be
untimely and thus deprive the Court of jurisdiction. Either reason is
sufficient to require dismissal; and for both the foregoing reasons,
Defendant’s motion to dismiss is GRANTED.

Dated: April 21, 2021
New York, New York
/s/ Stephen Alexander Vaden

STEPHEN ALEXANDER VADEN, JUDGE

3 Because Zhongyi withdrew its request to Commerce to review the countervailing duty
order, Customs assessed the countervailing duties on these non-reviewed entries in accor-
dance with the final determination in effect at the time of entry. See Capella Sales & Seruvs.
Ltd. v. United States, Aluminum Extrusions Fair Trade Comm., 878 F.3d 1329, 1335 (Fed.
Cir. 2018) (“We do not question the authority of [Commerce], pursuant to its regulation, to
liquidate entries...at the rate set in the original antidumping duty order when there has
been no challenge to the validity of that order and no request for annual review.”) (quoting
Asociacion Colombiana de Exportadores de Flores v. United States, 916 F.2d 1571, 1577
(Fed. Cir. 1990)) (omission and alteration in original).
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