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AGENCY: Department of Homeland Security.
ACTION: Final rule.

SUMMARY: In this final rule, the Department of Homeland Secu-
rity (DHS) makes the 2022 annual inflation adjustment to its civil
monetary penalties. On November 2, 2015, the President signed into
law The Federal Civil Penalties Inflation Adjustment Act Improve-
ments Act of 2015 (the 2015 Act). Pursuant to the 2015 Act, all
agencies must adjust their civil monetary penalties annually and
publish the adjustment in the Federal Register. Accordingly, this
final rule adjusts the Department’s civil monetary penalties for 2021
pursuant to the 2015 Act and Executive Office of the President (EOP)
Office of Management and Budget (OMB) guidance. The new penal-
ties will be effective for penalties assessed after January 11, 2022
whose associated violations occurred after November 2, 2015.

DATES: This rule is effective on January 11, 2022.

FOR FURTHER INFORMATION CONTACT: Hillary Hunnings,
202-282-9043, hillary.hunnings@hq.dhs.gov.
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I. Statutory and Regulatory Background

On November 2, 2015, the President signed into law the Federal
Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Pub. L. 114-74 section 701 (Nov. 2, 2015)) (2015 Act).! The 2015 Act
amended the Federal Civil Penalties Inflation Adjustment Act of 1990
(28 U.S.C. 2461 note) to improve the effectiveness of civil monetary
penalties and to maintain their deterrent effect. The 2015 Act re-
quired agencies to: (1) Adjust the level of civil monetary penalties
with an initial “catch-up” adjustment through issuance of an interim
final rule (IFR) and (2) make subsequent annual adjustments for
inflation. Through the “catch-up” adjustment, agencies were required
to adjust the maximum amounts of civil monetary penalties to more
accurately reflect inflation rates.

For the subsequent annual adjustments, the 2015 Act requires
agencies to increase the penalty amounts by a cost-of-living adjust-
ment. The 2015 Act directs OMB to provide guidance to agencies each
year to assist agencies in making the annual adjustments. The 2015
Act requires agencies to make the annual adjustments no later than
January 15 of each year and to publish the adjustments in the Fed-
eral Register.

! The 2015 Act was part of the Bipartisan Budget Act of 2015, Public Law 11474 (Nov. 2,
2015).
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Pursuant to the 2015 Act, DHS undertook a review of the civil
penalties that DHS and its components administer.? On July 1, 2016,
DHS published an IFR adjusting the maximum civil monetary pen-
alties with an initial “catch-up” adjustment, as required by the 2015
Act.? DHS calculated the adjusted penalties based upon nondiscre-
tionary provisions in the 2015 Act and upon guidance that OMB
issued to agencies on February 24, 2016.* The adjusted penalties
were effective for civil penalties assessed after August 1, 2016 (the
effective date of the IFR), whose associated violations occurred after
November 2, 2015 (the date of enactment of the 2015 Act). On
January 27, 2017, DHS published a final rule making the annual
adjustment for 2017.° On April 2, 2018, DHS made the 2018 annual
inflation adjustment.® On April 5, 2019, DHS made the 2019 annual
inflation adjustment.” On June 17, 2020, DHS made the 2020 annual
inflation adjustment.® On October 18, 2021, DHS made the 2021
annual inflation adjustment.’

II. Overview of the Final Rule

This final rule makes the 2022 annual inflation adjustments to civil
monetary penalties pursuant to the 2015 Act and pursuant to guid-
ance OMB issued to agencies on December 15, 2021.'° The penalty
amounts in this final rule will be effective for penalties assessed after
January 11, 2022 where the associated violation occurred after No-
vember 2, 2015. Consistent with OMB guidance, the 2015 Act does
not change previously assessed penalties that the agency is actively
collecting or has collected.

2 The 2015 Act applies to all agency civil penalties except for any penalty (including any
addition to tax and additional amount) under the Internal Revenue Code of 1986 (26 U.S.C.
1 et seq.) and the Tariff Act of 1930 (19 U.S.C. 1202 et seq.). See sec. 4(a)(1) of the 2015 Act.
In the case of DHS, several civil penalties that are assessed by U.S. Customs and Border
Protection (CBP) and the U.S. Coast Guard (USCG) fall under the Tariff Act of 1930, and
therefore DHS did not adjust those civil penalties in this rulemaking.

3 See 81 FR 42987.

4 Office of Mgmt. & Budget, Exec. Office of The President, M—16—06, Implementation of
the Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015, Table A:
2016 Civil Monetary Penalty Catch-Up Adjustment Multiplier by Calendar Year, (Feb. 24,
2016) (https:/ lwww.whitehouse.gov / sites | whitehouse.gov/files/ omb/ memoranda/ 2016/
m-16-06.pdf).

5 See 82 FR 8571.

6 See 83 FR 13826.

" See 84 FR 13499.

8 See 85 FR 36469.

9 See 86 FR 57532.

10 Office of Mgmt. and Budget, Exec. Office of the President, M—22—07, Implementation of
Penalty Inflation Adjustments for 2022, Pursuant to the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of 2015 (Dec. 15, 2021) (https:/ / www.whitehouse.gov/
wp-content/uploads/ 2021/ 12/ M-22-07.pdf).
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The adjusted penalty amounts will apply to penalties assessed after
the effective date of this final rule. We discuss civil penalties by DHS
component in Section IIT below. For each component identified in
Section III, below, we briefly describe the relevant civil penalty (or
penalties), and we provide a table showing the increase in the pen-
alties for 2022. In the table for each component, we show (1) the
penalty name, (2) the penalty statutory and or regulatory citation, (3)
the penalty amount as adjusted in the 2021 final rule, (4) the cost-
of-living adjustment multiplier for 2022 that OMB provided in its
December 15, 2021, guidance, and (5) the new 2022 adjusted penalty.
The 2015 Act instructs agencies to round penalties to the nearest $1.
For a more complete discussion of the method used for calculating the
initial “catch-up” inflation adjustments and a component-by-
component breakdown to the nature of the civil penalties and rel-
evant legal authorities, please see the IFR preamble at 81 FR
42987-43000.

II1. Adjustments by Component

In the following sections, we briefly describe the civil penalties that
DHS and its components, the Cybersecurity and Infrastructure Se-
curity Agency (CISA), the U.S. Customs and Border Protection (CBP),
the U.S. Immigration and Customs Enforcement (ICE), the U.S.
Coast Guard (USCG), and the Transportation Security Administra-
tion (T'SA), assess. Other components not mentioned do not impose
any civil monetary penalties. We include tables at the end of each
section, which list the individual adjustments for each penalty.

A. Cybersecurity and Infrastructure Security Agency

The Cybersecurity and Infrastructure Security Agency (CISA) ad-
ministers only one civil penalty that the 2015 Act affects. That pen-
alty assesses fines for violations of the Chemical Facility Anti-
Terrorism Standards (CFATS). CFATS is a program that regulates
the security of chemical facilities that, in the discretion of the Secre-
tary, present high levels of security risk. DHS established the CFATS
program in 2007 pursuant to section 550 of the Department of Home-
land Security Appropriations Act of 2007 (Pub. L. 109-295).! The
CFATS regulation is located in part 27 of title 6 of the Code of Federal

1 Section 550 has since been superseded by the Protecting and Securing Chemical Facili-
ties from Terrorist Attacks Act of 2014 (Pub. L. 113-254). The new legislation codified the
statutory authority for the CFATS program within Title XXI of the Homeland Security Act
of 2002, as amended. See 6 U.S.C. 621 et seq. Public Law 113-254 authorized the CFATS
program from January 18, 2015, to January 17, 2019. Public Law 116-150 extends the
CFATS program authorization to July 27, 2023.
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Regulations (CFR). Below is a table showing the 2022 adjustment for
the CFATS penalty that CISA administers.

TaBLE 1 —CFATS CiviL PENALTY ADJUSTMENT

Penalty N It
amount as ewc?en? dy
Penalty name Citation adjusted | Multiplier * SS ?hgu{si e 1
in the y lsi na
2021 FR rule
Penalty for non- | 6 U.S.C. $35,905 1.06222 | $38,139 per
compliance 624(b)(1); 6 per day.. day.
with CFATS CFR
regulations. 27.300(b)(3).

* Office of Mgmt. and Budget, Exec. Office of the President, M-22-07,
Implementation of Penalty Inflation Adjustments for 2022, Pursuant to the
Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Dec. 15, 2021) (https:/ /www.whitehouse.gov/wp-content/uploads/2021/12/
M-22-07.pdf).

B. U.S. Customs and Border Protection

The U.S. Customs and Border Protection (CBP) assesses civil mon-
etary penalties under various titles of the United States Code
(U.S.C.) and the CFR. These include penalties for certain violations of
title 8 of the CFR regarding the Immigration and Nationality Act of
1952 (Pub. L. 82-414, as amended) (INA). The INA contains provi-
sions that impose penalties on persons, including carriers and aliens,
who violate specified provisions of the INA. The relevant penalty
provisions appear in numerous sections of the INA; however, CBP has
enumerated these penalties in regulation in one location—8 CFR
280.53. For a complete list of the INA sections for which penalties are
assessed, in addition to a brief description of each violation, see the
2016 IFR preamble at 81 FR 42989-42990. For a complete list and
brief description of the non-INA civil monetary penalties assessed by
CBP subject to adjustment and a discussion of the history of the DHS
and CBP adjustments to the non-INA penalties, see the 2019 annual
inflation adjustment final rule preamble at 84 FR 13499, 13500 (April
5, 2019).

Below is a table showing the 2022 adjustment for the penalties that
CBP administers.
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TasLE 2—U.S. Cusroms AND BorpER ProTECTION CIVIL
PENALTIES ADJUSTMENTS

ag%?lilg}; S New penalty
Penalty name Citation adjusted | Multiplier * S s aﬁltlu%ted
in the y this final
2021 FR rule
Penalties for 8 U.S.C. $1,436...... 1.06222 | $1,525.
non-compliance 1221(g); 8 CFR
with arrival 280.53(b)(1)
and departure (INA section
manifest re- 231(g)).
quirements for
passengers,
crewmembers,
or occupants
transported on
commercial
vessels or air-
craft arriving
to or departing
from the
United States.
Penalties for 8 U.S.C. 1224; 8 | $3,901...... 1.06222 | $4,144.
non-compliance CFR
with landing 280.53(b)(2)
requirements (INA section
at designated 234).
ports of entry
for aircraft
transporting
aliens.
Penalties for fail- | 8 U.S.C. $1,644— 1.06222 | $1,746-$8,736.
ure to depart 1229¢(d); 8 $8,224
voluntarily CFR
280.53(b)(3)
(INA section
240B(d)).
Penalties for vio- $3,289...... 1.06222 | $3,494.

lations of re-
moval orders
relating to
aliens trans-
ported on ves-
sels or aircraft
under section
241(d) of the
INA, or for
costs associated
with removal
under section
241(e) of the
INA.

8 U.S.C.
1253(c)(1)(A);
8 CFR
280.53(b)(4)

(INA section
243(c)(1)(A)).
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arfli?frllltt};s New penalty
Penalty name Citation adjusted | Multiplier * gs ta};i__]u%ted
in the y this final

2021 FR rule

Penalties for fail- | 8 U.S.C. $8,224 ...... 1.06222 | $8,736.
ure to remove 1253(c)(1)(B);
alien stow- 8 CFR
aways under 280.53(b)(5)
section (INA section
241(d)(2) of the 243(c)(1)(B)).

INA.

Penalties for fail- | 8 U.S.C. $390 for 1.06222 | $414 for
ure to report 1281(d); 8 CFR each each alien.
an illegal land- 280.53(b)(6) alien ......
ing or desertion (INA section
of alien crew- 251(d)).
men, and for
each alien not
reported on ar-
rival or depar-
ture manifest
or lists re-
quired in accor-
dance with sec-
tion 251 of the
INA.

Penalties for use | 8 U.S.C. $9,753 ...... 1.06222 | $10,360.
of alien crew- 1281(d); 8 CFR
men for long- 280.53(b)(6)
shore work in (INA section
violation of sec- 251(d)).
tion 251(d) of
the INA.

Penalties for fail- | 8 U.S.C. $975— 1.06222 | $1,036-$6,215.
ure to control, 1284(a); 8 CFR | $5,851
detain, or re- 280.53(b)(7)
move alien (INA section
crewmen. 254(a)).

Penalties for em- | 8 U.S.C. 1285; 8 | $1,951 ...... 1.06222 | $2,072.
ployment on CFR
passenger ves- 280.53(b)(8)
sels of aliens (INA section
afflicted with 255).
certain disabili-
ties.

Penalties for dis- | 8 U.S.C. 1286; 8 | $2,925— 1.06222 | $3,107-$6,215.
charge of alien CFR $5,851 ...
crewmen. 280.53(b)(9)

(INA section
256).
Penalties for 8 U.S.C. 1287; 8 | $19,505.... 1.06222 | $20,719.

bringing into
the United
States alien
crewmen with
intent to evade
immigration
laws.

CFR
280.53(b)(10)
(INA section
257).
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arfli?frllltt};s New penalty
Penalty name Citation adjusted | Multiplier * gs ta};i__]u%ted
in the y this final
2021 FR rule
Penalties for fail- | 8 U.S.C. $5,851 ...... 1.06222 | $6,215.
ure to prevent 1321(a); 8 CFR
the unauthor- 280.53(b)(11)
ized landing of (INA section
aliens. 271(a)).
Penalties for 8 U.S.C. $5,851 ...... 1.06222 | $6,215.
bringing to the 1322(a); 8 CFR
United States 280.53(b)(12)
aliens subject (INA section
to denial of ad- 272(a)).
mission on a
health-related
ground.
Penalties for 8 U.S.C. $5,851 ...... 1.06222 | $6,215.
bringing to the 1323(b); 8 CFR
United States 280.53(b)(13)
aliens without (INA section
required docu- 273(b)).
mentation.
Penalties for fail- | 8 U.S.C. 1324d; | $823......... 1.06222 | $874.
ure to depart 8 CFR
280.53(b)(14)
(INA section
274D).
Penalties for im- | 8 U.S.C. $82-$412. 1.06222 | $87-$438.
proper entry 1325(b); 8 CFR
280.53(b)(15)
(INA section
275(b)).
Penalty for deal- | 19 U.S.C. 469..... $546.......... 1.06222 | ** $580.
ing in or using
empty stamped
imported liquor
containers.
Penalty for em- 19 U.S.C. 1706a; | $1,368...... 1.06222 | $1,453.
ploying a vessel 19 CFR 4.8031).
in a trade with-
out a required
Certificate of
Documentation.
Penalty for 46 U.S.C. $546 ......... 1.06222 | ** $580.
transporting 12118(H)(3) .......
passengers

coastwise for

hire by certain
vessels (known
as Bowaters

vessels) that do
not meet speci-
fied conditions.
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Penalty New penalty
ol amount as - s as adjusted

Penalty name Citation adjusted | Multiplier * b th'J &
in the y this final

2021 FR Tule

Penalty for 46 U.S.C. $822 ......... 1.06222 | $873.
transporting 55103(b); 19
passengers be- CFR
tween coast- 4.80(b)(2).
wise points in
the United
States by a
non-coastwise
qualified vessel.

Penalty for tow- | 46 U.S.C. $957— 1.06222 | $1,017-$3,198
ing a vessel 55111(c); 19 $3,011, plus $174
between coast- CFR 4.92. lus per ton.
wise points in 164 per
the United ton.

States by a
non-coastwise
qualified vessel.

* Office of Mgmt. and Budget, Exec. Office of the President, M-22-07,
Implementation of Penalty Inflation Adjustments for 2022, Pursuant to the
Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Dec. 15, 2021) (https:/ /www.whitehouse.gov/wp-content/uploads/2021/12/
M-22-07.pdf).

** No applicable conforming edit to regulatory text.

C. U.S. Immigration and Customs Enforcement

U.S. Immigration and Customs Enforcement (ICE) assesses civil
monetary penalties for certain employment-related violations arising
from the INA. ICE’s civil penalties are located in title 8 of the CFR.

There are three different sections in the INA that impose civil
monetary penalties for violations of the laws that relate to employ-
ment actions: Sections 274A, 274B, and 274C. ICE has primary en-
forcement responsibilities for two of these civil penalty provisions
(sections 274A and 274C), and the Department of Justice (DOJ) has
enforcement responsibilities for one of these civil penalty provisions
(section 274B). The INA, in sections 274A and 274C, provides for
imposition of civil penalties for various specified unlawful acts per-
taining to the employment eligibility verification process (Form I-9,
Employment Eligibility Verification), the employment of unauthor-
ized aliens, and document fraud.

Because both DHS and DOJ implement the three employment-
related penalty sections in the INA, both Departments’implementing
regulations reflect the civil penalty amounts. For a complete descrip-
tion of the civil money penalties assessed and a discussion of DHS’s
and DOJ’s efforts to update the penalties in years past, see the IFR
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preamble at 81 FR 42991. Below is a table showing the 2022 adjust-
ment for the penalties that ICE administers.'?

TasLE 3—U.S. ImmiGRATION AND CusToMS ENFORCEMENT CIVIL
PENALTIES ADJUSTMENTS

Penalty New
amount as penalty as
Penalty name Citation adjusted | Multiplier * | adjusted by

in the this final
2021 FR rule

Civil penalties | 8 U.S.C. 1229¢(d); 8 | $1,644— 1.06222 | $1,746—
for failure to CFR 280.53(b)(3). $8,224 ... $8,736.
depart vol-
untarily,
INA section
240B(d).

Civil penalties | 8 CFR $487— 1.06222 | $517-$4,144.
for violation 270.3(b)(1)(1)(A) ... $3,901 ...
of INA sec-
tions
274C(a)(1)—
(a)(4), pen-
alty for first
offense.

Civil penalties | 8 CFR $412— 1.06222 | $438-$3,494.
for violation 270.3(b)(1){1)(B) ... $3,289 ...
of INA sec-
tions
274C(a)(5)—
(a)(6), pen-
alty for first
offense.

Civil penalties | 8 CFR $3,901— 1.06222 | $4,144—
for violation 270.3(b)(1)G)C) ... $9,753 ... $10,360.
of INA sec-
tions
274C(a)(1)—
(a)(4), pen-
alty for sub-
sequent of-
fenses.

Civil penalties | 8 CFR $3,289— 1.06222 | $3,494—
for violation 270.3(b)(1)(GiXD) ... $8,224 ... $8,736.
of INA sec-
tions
274C(a)(5)—
(a)(6), pen-
alty for sub-
sequent of-
fenses.

12 Table 3 also includes two civil penalties that are also listed as penalties administered by
CBP. These are penalties for failure to depart voluntarily, INA section 240B(d), and failure
to depart after a final order of removal, INA section 274D. Both CBP and ICE may
administer these penalties, but as ICE is the DHS component primarily responsible for
assessing and collecting them, they are also listed among the penalties ICE administers.



11

CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 3, JANuARyY 26, 2022

Penalty name

Citation

Penalty
amount as
adjusted
in the
2021 FR

Multiplier *

New
penalty as
adjusted by
this final
rule

Violation/
prohibition
of indemnity
bonds

Civil penalties
for know-
ingly hiring,
recruiting,
referral, or
retention of
unauthor-
ized aliens—
Penalty for
first offense
(per unau-
thorized
alien).

Penalty for
second of-
fense (per
unauthor-
ized alien).

Penalty for
third or sub-
sequent of-
fense (per
unauthor-
ized alien).

Civil penalties
for I-9 pa-
perwork vio-
lations.

Civil penalties
for failure to
depart, INA
section
274D.

8 CFR 274a.8(b) ......

CFR
274a.10(b)(1)(ii)(A)

CFR
274a.10(b)(1)(ii)(B)

8 CFR
274a.10(b)(1)({i)(C)

8 CFR
274a.10(b)(2)

8 U.S.C. 1324d
CFR
280.53(b)(14).

;8

$4,722—
$11,803..

$7,082—
$23,607 .

1.06222

1.06222

1.06222

1.06222

1.06222

1.06222

$2,507.

$627-$5,016.

$5,016—
$12,537.

$7,523—
$25,076.

$252-$2,507.

$874.

* Office of Mgmt. and Budget, Exec. Office of the President, M-22-07,
Implementation of Penalty Inflation Adjustments for 2022, Pursuant to the
Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Dec. 15, 2021) (https:/ /www.whitehouse.gov/wp-content/uploads/2021/12/

M-22-07.pdp.

D. U.S. Coast Guard

The Coast Guard is authorized to assess close to 150 penalties
involving maritime safety and security and environmental steward-
ship that are critical to the continued success of Coast Guard mis-
sions. Various statutes in titles 14, 16, 19, 33, 42, 46, and 49 of the
U.S.C. authorize these penalties. Titles 33 and 46 authorize the vast
majority of these penalties as these statutes deal with navigation,
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navigable waters, and shipping. For a complete discussion of the civil
monetary penalties assessed by the Coast Guard, see the 2016 IFR
preamble at 81 FR 42992.

The Coast Guard has identified the penalties it administers, ad-
justed those penalties for inflation, and is listing those new penalties
in a table located in the CFR—specifically, Table 1 in 33 CFR 27.3.
Table 1 in 33 CFR 27.3 identifies the statutes that provide the Coast
Guard with civil monetary penalty authority and sets out the
inflation-adjusted maximum penalty that the Coast Guard may im-
pose pursuant to each statutory provision. Table 1 in 33 CFR 27.3
provides the current maximum penalty for violations that occurred
after November 2, 2015.

The applicable civil penalty amounts for violations occurring on or
before November 2, 2015, are set forth in previously published regu-
lations amending 33 CFR part 27. To find the applicable penalty
amount for a violation that occurred on or before November 2, 2015,
look to the prior versions of the CFR that pertain to the date on which
the violation occurred.

Table 4 below shows the 2022 adjustment for the penalties that the
Coast Guard administers.

TaBLE 4—U.S. Coast GuarD CiviL PENALTIES ADJUSTMENTS

Penalty
New
am:;mt penalty as
Penalty name Citation adjusted Multiplier * akc)lgltsﬁ:ie;d
ZgélthF?R final rule
Saving Life and 14 U.S.C. 521(c).. $10,967 1.06222 $11,649
Property ......ccceuue.
Saving Life and 14 U.S.C. 521(e).. 1,125 1.06222 1,195
Property; Inten-
tional Interference
with Broadcast.
Confidentiality of 14 U.S.C. 936(1); 5,508 1.06222 5,851
Medical Quality 33 CFR 27.3.....
Assurance Re-
cords (first of-
fense).
Confidentiality of 14 U.S.C. 936(1); 36,726 1.06222 39,011
Medical Quality 33 CFR 27.3.....
Assurance Re-
cords (subsequent
offenses).
Obstruction of Rev- | 19 U.S.C. 70; 33 8,212 1.06222 8,723
enue Officers by CFR 273 ..........
Masters of Ves-
sels.
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oy
as penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
in the
2021 FR final rule
Obstruction of Rev- | 19 U.S.C. 70; 33 1,916 1.06222 2,035
enue Officers by CFR 273 ..........
Masters of
Vessels-Minimum
Penalty.
Failure to Stop Ves- | 19 U.S.C. *# 5,000 N/A *# 5,000
sel When Di- 1581(d)..............
rected; Master,
Owner, Operator
or Person in
Charge.
Failure to Stop Ves- | 19 U.S.C. ** 1,000 N/A ** 1,000
sel When Di- 1581(d)..............
rected; Master,
Owner, Operator
or Person in
Charge-Minimum
Penalty.
Anchorage Ground/ | 33 U.S.C. 471; 33 11,906 1.06222 12,647
Harbor Regula- CFR 27.3 ..........
tions General
Anchorage Ground/ | 33 U.S.C. 474; 33 822 1.06222 873
Harbor Regula- CFR 27.3 ..........
tions St. Mary’s
river.
Bridges/Failure to 33 U.S.C. 495(b); 30,058 1.06222 31,928
Comply with 33 CFR 27.3.....
Regulations...........
Bridges/ 33 U.S.C. 499(c); 30,058 1.06222 31,928
Drawbridges.......... 33 CFR 27.3 .....
Bridges/Failure to 33 U.S.C. 502(c); 30,058 1.06222 31,928
Alter Bridge Ob- 33 CFR 27.3.....
structing Naviga-
tion.
Bridges/ 33 U.S.C. 533(b); 30,058 1.06222 31,928
Maintenance and 33 CFR 27.3.....
Operation...............
Bridge to Bridge 33 U.S.C. 2,190 1.06222 2,326
Communication; 1208(a); 33
Master, Person in CFR 273 ..........
Charge or Pilot.
Bridge to Bridge 33 U.S.C. 2,190 1.06222 2,326
Communication; 1208(b); 33
Vessel......coooverveennns CFR 273 ..........
Oil/Hazardous Sub- | 33 U.S.C. 19,505 1.06222 20,719
stances: Dis- 1321(b)(6)(B)(1);
charges (Class I 33 CFR 27.3.
per violation).
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Penalty New
am;);mt penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
26% lthlgR final rule
Oil/Hazardous Sub- | 33 U.S.C. 48,762 1.06222 51,796
stances: Dis- 1321(b)(6)(B)(1);
charges (Class I 33 CFR 27.3.
total under para-
graph).
Oil/Hazardous Sub- | 33 U.S.C. 19,505 1.06222 20,719
stances: Dis- 1321(b)(6)(B)(ii);
charges (Class II 33 CFR 27.3.
per day of viola-
tion).
Oil/Hazardous Sub- | 33 U.S.C. 243,808 1.06222 258,978
stances: Dis- 1321(b)(6)(B)(ii);
charges (Class II 33 CFR 27.3.
total under para-
graph).
Oil/Hazardous Sub- | 33 U.S.C. 48,762 1.06222 51,796
stances: Dis- 1321(b)(7)(A);
charges (per day 33 CFR 27.3.
of violation) Judi-
cial Assessment.
Oil/Hazardous Sub- | 33 U.S.C. 1,951 1.06222 2,072
stances: Dis- 1321(b)(7)(A);
charges (per bar- 33 CFR 27.3.
rel of oil or unit
discharged) Judi-
cial Assessment.
Oil/Hazardous Sub- | 33 U.S.C. 48,762 1.06222 51,796
stances: Failure to 1321(b)(7)(B);
Carry Out 33 CFR 27.3.
Removal/Comply
With Order (Judi-
cial Assessment).
Oil/Hazardous Sub- | 33 U.S.C. 48,762 1.06222 51,796
stances: Failure to 1321(b)(7)(C);
Comply with 33 CFR 27.3.
Regulation Issued
Under 1321() (Ju-
dicial Assess-
ment).
Oil/Hazardous Sub- | 33 U.S.C. 5,851 1.06222 6,215
stances: Dis- 1321(b)(7)(D);
charges, Gross 33 CFR 27.3.
Negligence (per
barrel of oil or
unit discharged)
Judicial Assess-
ment.
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amouny New
as penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
in the
2021 FR final rule
Oil/Hazardous Sub- | 33 U.S.C. 195,047 1.06222 207,183
stances: Dis- 1321(b)(7)(D);
charges, Gross 33 CFR 27.3.
Negligence-
Minimum Penalty
(Judicial Assess-
ment).
Marine Sanitation 33 U.S.C. 8,212 1.06222 8,723
Devices; Operat- 1322(); 33 CFR
NG, 273 e,
Marine Sanitation 33 U.S.C. 21,896 1.06222 23,258
Devices; Sale or 1322(j); 33 CFR
Manufacture 27.3 oo
International Navi- | 33 U.S.C. 15,352 1.06222 16,307
gation Rules; Op- 1608(a); 33
erator........cceeeuneenn. CFR 27.3 ..........
International Navi- | 33 U.S.C. 15,352 1.06222 16,307
gation Rules; Ves- 1608(b); 33
Sel i, CFR 273 ..........
Pollution from 33 U.S.C. 76,764 1.06222 81,540
Ships; General....... 1908(b)(1); 33
CFR 27.3
Pollution from 33 U.S.C. 15,352 1.06222 16,307
Ships; False State- | 1908(b)(2); 33
ment .......ceeeveeennens CFR 27.3
Inland Navigation 33 U.S.C. 15,352 1.06222 16,307
Rules; Operator .... 2072(a); 33
CFR 27.3 ..........
Inland Navigation 33 U.S.C. 15,352 1.06222 16,307
Rules; Vessel.......... 2072(b); 33
CFR 27.3 ..........
Shore Protection; 33 U.S.C. 54,157 1.06222 57,627
General.................. 2609(a); 33
CFR 27.3 ..........
Shore Protection; 33 U.S.C. 21,663 1.06222 23,011
Operating With- 2609(b); 33
out Permit............. CFR 273 ..........
Oil Pollution Liabil- | 33 U.S.C. 48,762 1.06222 51,796
ity and Compensa- | 2716a(a); 33
tON e CFR 27.3
Clean Hulls.............. 33 U.S.C. 44,646 1.06222 47,424
3852(a)(1)(A);
33 CFR 27.3.
Clean Hulls-related | 33 U.S.C. 59,528 1.06222 63,232
to false state- 3852(a)(1)(A);
ments.......ccoeueeennen. 33 CFR 27.3.
Clean Hulls- 33 U.S.C. 5,953 1.06222 6,323
Recreational Ves- 3852(c); 33
1) R CFR 27.3 ..........
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amouny New
as penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
in the
2021 FR final rule
Hazardous Sub- 42 U.S.C. 59,017 1.06222 62,689

stances, Releases, 9609(a); 33
Liability, Compen- CFR 27.3 ..........
sation (Class I).

Hazardous Sub- 42 U.S.C. 59,017 1.06222 62,689
stances, Releases, 9609(b); 33
Liability, Compen- CFR 273 ..........
sation (Class II).

Hazardous Sub- 42 U.S.C. 177,053 1.06222 188,069
stances, Releases, 9609(b); 33
Liability, Compen- CFR 273 ..........
sation (Class II
subsequent of-
fense).

Hazardous Sub- 42 U.S.C. 59,017 1.06222 62,689
stances, Releases, 9609(c); 33
Liability, Compen- CFR 273 ..........
sation (Judicial
Assessment).

Hazardous Sub- 42 U.S.C. 177,053 1.06222 188,069
stances, Releases, 9609(c); 33
Liability, Compen- CFR 273 ..........
sation (Judicial
Assessment subse-
quent offense).

Safe Containers for | 46 U.S.C. 80509; 6,451 1.06222 6,852

International 33 CFR 27.3 .....
ATZO wevvevrenreereennens

Suspension of Pas- | 46 U.S.C. 70305; 64,515 1.06222 68,529
senger Service....... 33 CFR 27.3 .....

Vessel Inspection or | 46 U.S.C. 9,753 1.06222 10,360
Examination Fees. 2110(e); 33

CFR 27.3 ..........

Alcohol and Dan- 46 U.S.C. 2115; 7,939 1.06222 8,433
gerous Drug Test- 33 CFR 27.3.....
NG iiiieiiieeiee s

Negligent Opera- 46 US.C. 7,181 1.06222 7,628
tions: Recre- 2302(a); 33
ational Vessels...... CFR 273 ..........

Negligent Opera- 46 U.S.C. 35,905 1.06222 38,139
tions: Other Ves- 2302(a); 33
SelSuiiiiiiiiiiiieeeinn, CFR 273 ..........

Operating a Vessel 46 U.S.C. 7,939 1.06222 8,433
While Under the 2302(c)(1); 33
Influence of Alco- CFR 27.3

hol or a Danger-
ous Drug.
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oy
as penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
in the
2021 FR final rule
Vessel Reporting 46 U.S.C. 12,363 1.06222 13,132
Requirements: 2306(a)(4); 33
Owner, Charterer, CFR 27.3
Managing Opera-
tor, or Agent.
Vessel Reporting 46 U.S.C. 2,473 1.06222 2,627
Requirements: 2306(b)(2); 33
Master........ CFR 27.3
Immersion Suits...... 46 U.S.C. 12,363 1.06222 13,132
3102(c)(1); 33
CFR 27.3
Inspection Permit.... | 46 U.S.C. 2,579 1.06222 2,739
3302(i)(5); 33
CFR 27.3
Vessel Inspection; 46 U.S.C. 12,363 1.06222 13,132
General.................. 3318(a); 33
CFR 27.3 ..........
Vessel Inspection; 46 U.S.C. 12,363 1.06222 13,132
Nautical School 3318(g); 33
Vessel.....coooeevneenns CFR 273 ..........
Vessel Inspection; 46 U.S.C. 2,473 1.06222 2,627
Failure to Give 3318(h); 33
Notice in accor- CFR 27.3 ..........
dance with (IAW)
3304(b).
Vessel Inspection; 46 U.S.C. 2,473 1.06222 2,627
Failure to Give 3318(i); 33 CFR
Notice IAW 27.3 i
3309(c).
Vessel Inspection; 46 U.S.C. 24,730 1.06222 26,269
Vessel >1600 3318(j)(1); 33
Gross Tons ............ CFR 27.3
Vessel Inspection; 46 U.S.C. 4,946 1.06222 5,254
Vessel <1600 3318(j)(1); 33
Gross Tons (GT). CFR 27.3
Vessel Inspection; 46 U.S.C. 24,730 1.06222 26,269
Failure to Comply 3318(k); 33
with 3311(b). CFR 27.3 ..........
Vessel Inspection; 46 U.S.C. 12,363 1.06222 13,132
Violation of 3318(1); 33 CFR
3318(b)-3318(f) 27.3 e
List/count of Pas- 46 U.S.C. 257 1.06222 273
SENZETS ..ccvvvveenenenns 3502(e); 33
CFR 27.3 ..........
Notification to Pas- | 46 U.S.C. 25,780 1.06222 27,384
SENZErs ......ccoveenee. 3504(c); 33

CFR 273 .........
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amouny New
as penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
in the
2021 FR final rule
Notification to Pas- | 46 U.S.C. 1,288 1.06222 1,368
sengers; Sale of 3504(c); 33
Tickets...c.ccovernenne. CFR 27.3 ..........
Copies of Laws on 46 U.S.C. 3506; 516 1.06222 548
Passenger Vessels; 33 CFR 27.3.....
Master
Liquid Bulk/ 46 U.S.C. 64,452 1.06222 68,462
Dangerous Cargo.. 3718(a)(1); 33
CFR 27.3
Uninspected Ves- 46 U.S.C. 4106; 10,832 1.06222 11,506
SelS i 33 CFR 27.3.....
Recreational Ves- 46 U.S.C. 341,000 1.06222 362,217
sels (maximum for 4311(b)(1); 33
related series of CFR 27.3
violations).
Recreational Ves- 46 U.S.C. 6,820 1.06222 7,244
sels; Violation of 4311(b)(1); 33
4307(a)..ccceeeeennen. CFR 27.3
Recreational ves- 46 U.S.C. 2,579 1.06222 2,739
1= 4311(c); 33
CFR 27.3
Uninspected Com- 46 U.S.C. 4507, 10,832 1.06222 11,506
mercial Fishing 33 CFR 27.3.....
Industry Vessels.
Abandonment of 46 U.S.C. 4703; 1,835 1.06222 1,949
Barges .....cccveennen 33 CFR 27.3 .....
Load Lines............... 46 U.S.C. 11,803 1.06222 12,537
5116(a); 33
CFR 27.3 ..........
Load Lines; Viola- 46 U.S.C. 23,607 1.06222 25,076
tion of 5112(a)....... 5116(b); 33
CFR 27.3 ..........
Load Lines; Viola- 46 U.S.C. 11,803 1.06222 12,537
tion of 5112(b)....... 5116(c); 33
CFR 27.3 ..........
Reporting Marine 46 U.S.C. 41,120 1.06222 43,678
Casualties ............. 6103(a); 33
CFR 27.3 ..........
Reporting Marine 46 U.S.C. 10,832 1.06222 11,506
Casualties; Viola- 6103(b); 33
tion of 6104 CFR 27.3 ..........
Manning of In- 46 U.S.C. 1,951 1.06222 2,072
spected Vessels; 8101(e); 33
Failure to Report CFR 273 ..........
Deficiency in Ves-
sel Complement.
Manning of In- 46 U.S.C. 19,505 1.06222 20,719

spected Vessels .....

8101(f; 33 CFR
Y0 P
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Penalty New
am;);mt penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
26% lthlgR final rule
Manning of In- 46 U.S.C. 19,505 1.06222 20,719
spected Vessels; 8101(g); 33
Employing or CFR 27.3 ..........
Serving in Capac-
ity not Licensed
by USCG.
Manning of In- 46 U.S.C. 2,579 1.06222 2,739
spected Vessels; 8101(h); 33
Freight Vessel CFR 273 ..........
<100 GT, Small
Passenger Vessel,
or Sailing School
Vessel.
Watchmen on Pas- 46 U.S.C. 2,579 1.06222 2,739
senger Vessels....... 8102(a)..............
Citizenship Re- 46 U.S.C. 8103(f). 1,288 1.06222 1,368
quirements............
Watches on Vessels; | 46 U.S.C. 8104(@). 19,505 1.06222 20,719

Violation of
8104(a) or (b)

Watches on Vessels; | 46 U.S.C. 8104(). 19,505 1.06222 20,719
Violation of
8104(c), (d), (e), or
(h).

Staff Department 46 U.S.C. 257 1.06222 273
on Vessels 8302(€) ...vevuvennee

Officer’s Compe- 46 U.S.C. 257 1.06222 273
tency Certificates.. 8304(d)....cvvennnnn

Coastwise Pilotage; | 46 U.S.C. 19,505 1.06222 20,719

Owner, Charterer, 8502(e)...ccevvennen
Managing Opera-
tor, Agent, Master
or Individual in

Charge.

Coastwise Pilotage; | 46 U.S.C. 8502(f). 19,505 1.06222 20,719
Individual..............

Federal Pilots........... 46 U.S.C. 8503.... 61,820 1.06222 65,666

Merchant Mariners | 46 U.S.C. 1,288 1.06222 1,368
Documents 8701(d)..............

Crew Requirements. | 46 U.S.C. 19,505 1.06222 20,719

8702(e) ..cvvennnen.
Small Vessel Man- 46 U.S.C. 8906.... 41,120 1.06222 43,678
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Penalty New
am;);mt penalty as
Penalty name Citation adjusted Multiplier aggluts},ltie;d
26% lthlgR final rule
Pilotage: Great 46 U.S.C. 19,505 1.06222 20,719
Lakes; Owner, 9308(a)..............
Charterer, Manag-
ing Operator,
Agent, Master or
Individual in
Charge.
Pilotage: Great 46 U.S.C. 19,505 1.06222 20,719
Lakes; Individual . 9308(b).......cc.....
Pilotage: Great 46 U.S.C. 9308(c). 19,505 1.06222 20,719
Lakes; Violation of
9303
Failure to Report 46 U.S.C. 10,366 1.06222 11,011
Sexual Offense...... 10104(b)............
Pay Advances to 46 U.S.C. 1,288 1.06222 1,368
Seamen.................. 10314(a)(2) .......
Pay Advances to 46 U.S.C. 1,288 1.06222 1,368
Seamen; Remu- 10314(b)............
neration for Em-
ployment.
Allotment to Sea- 46 U.S.C. 1,288 1.06222 1,368
MEN....covriirarranenn 10315(c) ....cuueee
Seamen Protection; | 46 U.S.C. 10321.. 8,935 1.06222 9,491
General..................
Coastwise Voyages: | 46 U.S.C. 8,935 1.06222 9,491
Advances 10505(a)(2) .......
Coastwise Voyages: | 46 U.S.C. 8,935 1.06222 9,491
Advances; Remu- 10505(b)............
neration for Em-
ployment.
Coastwise Voyages: | 46 U.S.C. 8,935 1.06222 9,491
Seamen Protec- 10508(b)............
tion; General.
Effects of Deceased | 46 U.S.C. 10711.. 516 1.06222 548
Seamen..................
Complaints of Unfit- | 46 U.S.C. 1,288 1.06222 1,368
NESS.ueeeeirreeeenreeeennens 10902(a)(2) .......
Proceedings on Ex- | 46 U.S.C. 257 1.06222 273
amination of Ves- 10903(d)............
1) R
Permission to Make | 46 U.S.C. 1,288 1.06222 1,368
Complaint ............. 10907(b)............
Accommodations for | 46 U.S.C. 1,288 1.06222 1,368
Seamen.................. 11101(D).............
Medicine Chests on | 46 U.S.C. 1,288 1.06222 1,368
Vessels...cooeeeveenn. 11102(b) ............
Destitute Seamen.... | 46 U.S.C. 257 1.06222 273
11104(b) ............
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oy
as penalty as
Penalty name Citation adjusted Multiplier * agg]uts},ltie;d
in the
2021 FR final rule
Wages on Discharge. | 46 U.S.C. 1,288 1.06222 1,368
11105(c)....c.c.u.eee
Log Books; Master | 46 U.S.C. 516 1.06222 548
Failing to Main- 11303(a)............
17201 0 WUUSR
Log Books; Master 46 U.S.C. 516 1.06222 548
Failing to Make 11303(b).............
Entry ....cocoonennies
Log Books; Late En- | 46 U.S.C. 387 1.06222 411
LY e 11303(c) ..vcuveneee
Carrying of Sheath | 46 U.S.C. 11506.. 129 1.06222 137
Knives ....cccoceeennns
Vessel Documenta- | 46 U.S.C. 16,884 1.06222 17,935
15102 W 12151(a)(1) .......
Documentation of 46 U.S.C. 12151 28,142 1.06222 29,893
Vessels—Related (€962 RS
to Activities in-
volving mobile
offshore drilling
units.
Vessel Documenta- 46 U.S.C. 129,032 1.06222 137,060
tion; Fishery En- 12151(c) .cuveeee.
dorsement.............
Numbering of Un- 46 US.C. 12,891 1.06222 13,693
documented 12309(a)............
Vessels—Willful
violation.
Numbering of Un- 46 U.S.C. 2,579 1.06222 2,739
documented Ves- 12309(b)............
SelS.iiiiiiiiiiieeienne
Vessel Identification | 46 U.S.C. 21,663 1.06222 23,011
System.......cccuen... 12507(b)............
Measurement of 46 U.S.C. 14701.. 47,216 1.06222 50,154
Vessels....cocevveennns
Measurement; 46 U.S.C. 14702.. 47,216 1.06222 50,154
False Statements..
Commercial Instru- | 46 U.S.C. 31309.. 21,663 1.06222 23,011
ments and Mari-
time Liens.............
Commercial Instru- | 46 U.S.C. 21,663 1.06222 23,011
ments and Mari- 31330(a)(?2) .......
time Liens; Mort-
JErzT=10) ORISR
Commercial Instru- | 46 U.S.C. 54,157 1.06222 57,627
ments and Mari- 31330(b)(2) .......

time Liens; Viola-
tion of 31329.
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Fenly
as penalty as
Penalty name Citation adjusted Multiplier * agg]utshtiesd
26%1&1%{ final rule
Ports and Water- 46 U.S.C. 97,014 1.06222 103,050
way Safety Regu- 70036(a); 33
lations.......ccccveene. CFR 27.3 ..........
Vessel Navigation: 46 U.S.C. 9,753 1.06222 10,360
Regattas or Ma- 70041(d)(1)(B);
rine Parades; Un- 33 CFR 27.3.
licensed Person in
Charge.
Vessel Navigation: 46 U.S.C. 9,753 1.06222 10,360
Regattas or Ma- 70041(d)(1)(C);
rine Parades; 33 CFR 27.3.
Owner Onboard
Vessel.
Vessel Navigation: 46 U.S.C. 4,876 1.06222 5,179
Regattas or Ma- 70041(d)(1)(D);
rine Parades; 33 CFR 27.3.
Other Persons.
Port Security ........... 46 U.S.C. 35,905 1.06222 38,139
70119(a) ............
Port Security— 46 U.S.C. 64,515 1.06222 68,529
Continuing Viola- 70119(b) ............
tions...oooeeveenieee
Maritime Drug Law | 46 U.S.C. 5,953 1.06222 6,323
Enforcement.......... 70506(c) ............
Hazardous Materi- 49 U.S.C. 84,425 1.06222 89,678
als: Related to Ves-| 5123(a)(1) .........
SelSuiiiiiiiiiiiiieein,
Hazardous Materi- | 49 U.S.C. 196,992 1.06222 209,249
als: Related to 5123(a)(2) .........
Vessels-Penalty
from Fatalities,
Serious Injuries/
Illness or substan-
tial Damage to
Property.
Hazardous Materi- | 49 U.S.C. 508 1.06222 540
als: Related to 5123(a)(3) .........
Vessels; Training.

* Office of Mgmt. and Budget, Exec. Office of the President, M-22-07,
Implementation of Penalty Inflation Adjustments for 2022, Pursuant to the
Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Dec. 15, 2021) (https:/ /www.whitehouse.gov/wp-content/uploads/2021/12/
M-22-07.pdf).

** Enacted under the Tariff Act; exempt from inflation adjustments.

E. Transportation Security

The Transportation Security Administration (TSA) is updating its
civil penalties regulation in accordance with the 2015 Act. Pursuant
to its statutory authority in 49 U.S.C. 46301(a)(1), (4), (5), (6), 49
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U.S.C. 46301(d)(2), (8), and 49 U.S.C. 114(u), TSA may impose pen-
alties for violations of statutes that TSA administers, including pen-
alties for violations of implementing regulations or orders. Note that
pursuant to division K, title I, sec. 1904(b)(1)(I), of Public Law
115-254, 132 Stat. 3186, 3545 (Oct. 5, 2018), the TSA Modernization
Act—part of the FAA Reauthorization Act of 2018—the former 49
U.S.C. 114(v), which relates to penalties, was redesignated as 49
U.S.C. 114(u).

TSA assesses these penalties for a wide variety of aviation and
surface security requirements, including violations of TSA’s require-
ments applicable to Transportation Worker Identification Credentials
(TWIC),'® as well as violations of requirements described in chapter
449 of title 49 of the U.S.C. These penalties can apply to a wide
variety of situations, as described in the statutory and regulatory
provisions, as well as in guidance that TSA publishes. Below is a table
showing the 2022 adjustment for the penalties that TSA administers.

TABLE 5—TRANSPORTATION SECURITY ADMINISTRATION CIVIL
PENALTIES ADJUSTMENTS

Penalty
amount as New (i)_enillgy
Penalty name Citation adjusted in | Multiplier * SS gh)ufsi e 1
the 2021 y this fina
FR rule
Violation of 49 49 U.S.C. $35,188 1.06222 | $37,377 (up
U.S.C. ch. 449 46301(a)(1), (up to a to a total of
(except secs. (4), (5), (6); 49 total of $598,026
44902, U.S.C. $562,996 per civil
44903(d), 46301(d)(2), per civil penalty
44907(a)- (8); 49 CFR penalty action).
(d)(1)(A), 1503.401(c)(3). action).
44907(d)(1)(C)—

(f), 44908, and
44909), or 49
U.S.C. 46302 or
46303, a regu-
lation pre-
scribed, or or-
der issued
thereunder by
a person oper-
ating an air-
craft for the
transportation
of passengers
or property for
compensation.

13 See, e.g., 46 U.S.C. 70105, 49 U.S.C. 46302 and 46303, and 49 U.S.C. chapter 449.
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Penalty New penalty
N amount as - 1 as adjusted

Penalty name Citation adjusted in | Multiplier * b th'J &
the 2021 y this final

FR rule

Violation of 49 49 U.S.C. $14,074 1.06222 | $14,950 (up
U.S.C. ch. 449 46301(a)(1), (up to a to a total of
(except secs. (4), (5); 49 total of $74,754 for
44902, U.S.C. $70,375 individuals
44903(d), 46301(d)(8); for indi- or small
44907(a)— 49 CFR viduals businesses,
(d)(1)(A), 1503.401(c)(1) or small $598,026
44907(d)(1)(C)— and (2). busi- for others).
(f), 44908, and nesses,

44909), or 49 $562,996
U.S.C. 46302 or for oth-
46303, a regu- ers).
lation pre-

scribed, or or-

der issued

thereunder by

an individual

(except an air-

man serving as

an airman),

any person not

operating an

aircraft for the

transportation

of passengers

or property for

compensation,

or a small busi-

ness concern.

Violation of any 49 U.S.C. $12,045 1.06222 | $12,794 (up
other provision 114(w); 49 (up to a to a total of
of title 49 CFR total of $63,973
U.S.C. or of 46 1503.401(b). $60,226 total for
U.S.C. ch. 701, total for individuals
a regulation individu- or small
prescribed, or als or businesses,
order issued small $511,780
thereunder. busi- for others).

nesses,
$481,802
for oth-
ers).

* Office of Mgmt. and Budget, Exec. Office of the President, M-22-07,
Implementation of Penalty Inflation Adjustments for 2022, Pursuant to the
Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015
(Dec. 15, 2021) (https:/ /www.whitehouse.gov/wp-content/uploads/2021/12/
M-22-07.pdf).

IV. Administrative Procedure Act

DHS is promulgating this final rule to ensure that the amount of
civil penalties that DHS assesses or enforces reflects the statutorily
mandated ranges as adjusted for inflation. The 2015 Act provides a
clear formula for adjustment of the civil penalties, leaving DHS and
its components with little room for discretion. DHS and its compo-
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nents have been charged only with performing ministerial computa-
tions to determine the amounts of adjustments for inflation to civil
monetary penalties. In these annual adjustments DHS is merely
updating the penalty amounts by applying the cost-of-living adjust-
ment multiplier that OMB has provided to agencies. Furthermore,
the 2015 Act specifically instructed that agencies make the required
annual adjustments notwithstanding section 553 of title 5 of the
U.S.C. Thus, as specified in the 2015 Act, the prior public notice-and-
comment procedures and delayed effective date requirements of the
Administrative Procedure Act (APA) do not apply to this rule. Fur-
ther, as described above, this rule makes minor amendments to the
regulations to reflect changes required by clear statutory authority,
and DHS finds that prior notice and comment procedures and a
delayed effective date for these amendments are unnecessary.

V. Regulatory Analyses

A. Executive Orders 12866 and 13563

Executive Orders 12866 (“Regulatory Planning and Review”) and
13563 (“Improving Regulation and Regulatory Review”) direct agen-
cies to assess the costs and benefits of available regulatory alterna-
tives and, if regulation is necessary, to select regulatory approaches
that maximize net benefits (including potential economic, environ-
mental, public health and safety effects, distributive impacts, and
equity). Executive Order 13563 emphasizes the importance of quan-
tifying both costs and benefits, of reducing costs, of harmonizing
rules, and of promoting flexibility.

OMB has not designated this final rule a “significant regulatory
action” under section 3(f) of Executive Order 12866. Accordingly,
OMB has not reviewed this rule.

This final rule makes nondiscretionary adjustments to existing civil
monetary penalties in accordance with the 2015 Act and OMB guid-
ance.* DHS therefore did not consider alternatives and does not have
the flexibility to alter the adjustments of the civil monetary penalty
amounts as provided in this rule. To the extent this final rule in-
creases civil monetary penalties, it would result in an increase in
transfers from persons or entities assessed a civil monetary penalty to
the government.

4 Office of Mgmt. and Budget, Exec. Office of the President, M—22—07, Implementation of
Penalty Inflation Adjustments for 2022, Pursuant to the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of 2015 (Dec. 15, 2021) (https:/ / www.whitehouse.gov/
wp-content/uploads/ 2021/ 12/ M-22-07.pdf).



26 CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 3, JANUARY 26, 2022

B. Regulatory Flexibility Act

The Regulatory Flexibility Act applies only to rules for which an
agency publishes a notice of proposed rulemaking pursuant to 5
U.S.C. 553(b). See 5 U.S.C. 601-612. The Regulatory Flexibility Act
does not apply to this final rule because a notice of proposed rule-
making was not required for the reasons stated above.

C. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1531-1538,
requires Federal agencies to assess the effects of their discretionary
regulatory actions. In particular, the Act addresses actions that may
result in the expenditure by a State, local, or Tribal government, in
the aggregate, or by the private sector of $100,000,000 (adjusted for
inflation) or more in any one year. This final rule will not result in
such an expenditure.

D. Paperwork Reduction Act

The provisions of the Paperwork Reduction Act of 1995, 44 U.S.C.
chapter 35, and its implementing regulations, 5 CFR part 1320, do
not apply to this final rule, because this final rule does not trigger any
new or revised recordkeeping or reporting.

VI. Signing Authorities

The amendments to 19 CFR part 4 in this document are issued in
accordance with 19 CFR 0.2(a), which provides that the authority of
the Secretary of the Treasury with respect to CBP regulations that
are not related to customs revenue functions was transferred to the
Secretary of Homeland Security pursuant to Section 403(1) of the
Homeland Security Act of 2002. Accordingly, this final rule to amend
such regulations may be signed by the Secretary of Homeland Secu-
rity (or his or her delegate).

List of Subjects
6 CFR Part 27

Reporting and recordkeeping requirements, Security measures.
8 CFR Part 270

Administrative practice and procedure, Aliens, Employment,
Fraud, Penalties.

8 CFR Part 274a

Administrative practice and procedure, Aliens, Employment, Pen-
alties, Reporting and recordkeeping requirements.
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8 CFR Part 280
Administrative practice and procedure, Immigration, Penalties.
19 CFR Part 4

Exports, Freight, Harbors, Maritime carriers, Oil pollution, Report-
ing and recordkeeping requirements, Vessels.

33 CFR Part 27
Administrative practice and procedure, Penalties.
49 CFR Part 1503

Administrative practice and procedure, Investigations, Law en-
forcement, Penalties.

Amendments to the Regulations

Accordingly, for the reasons stated in the preamble, DHS is amend-
ing 6 CFR part 27, 8 CFR parts 270, 274a, and 280, 19 CFR part 4, 33
CFR part 27, and 49 CFR part 1503 as follows:

Title 6—Domestic Security

PART 27—CHEMICAL FACILITY ANTI-TERRORISM
STANDARDS

B 1. The authority citation for part 27 continues to read as follows:

Authority: 6 U.S.C. 624; Pub. L. 101-410, 104 Stat. 890, as
amended by Pub. L. 114-74, 129 Stat. 599; Pub. L. 113-254, 128 Stat.
2898, as amended by Pub. L. 116-150, 134 Stat. 679.

B 2. In § 27.300, revise paragraph (b)(3) to read as follows:
§ 27.300 Orders.

& & ES & kS

(38) Where the Assistant Secretary determines that a facility is in
violation of an Order issued pursuant to paragraph (a) of this section
and issues an Order Assessing Civil Penalty pursuant to paragraph
(b)(1) of this section, a chemical facility is liable to the United States
for a civil penalty of not more than $25,000 for each day during which
the violation continues, if the violation of the Order occurred on or
before November 2, 2015, or $38,139 for each day during which the
violation of the Order continues, if the violation occurred after No-
vember 2, 2015.

* & * & *
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Title 8—Aliens and Nationality
PART 270—PENALTIES FOR DOCUMENT FRAUD

B 3. The authority citation for part 270 continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, and 1324c¢; Pub. L. 101-410, 104
Stat. 890, as amended by Pub. L. 104-134, 110 Stat. 1321 and Pub. L.
114-74, 129 Stat. 599.

B 4. 1In § 270.3, revise paragraphs (b)(1)(ii)(A) through (D) to read as
follows:

§ 270.3 Penalties.

* & * & &

(A) First offense under section 274C(a)(1) through (a)(4). Not less
than $275 and not exceeding $2,200 for each fraudulent document or
each proscribed activity described in section 274C(a)(1) through (a)(4)
of the Act before March 27, 2008; not less than $375 and not exceeding
$3,200 for each fraudulent document or each proscribed activity de-
scribed in section 274C(a)(1) through (a)(4) of the Act on or after
March 27, 2008, and on or before November 2, 2015; and not less than
$517 and not exceeding $4,144 for each fraudulent document or each
proscribed activity described in section 274C(a)(1) through (a)(4) of
the Act after November 2, 2015.

(B) First offense under section 274C(a)(5) or (a)(6). Not less than
$250 and not exceeding $2,000 for each fraudulent document or each
proscribed activity described in section 274C(a)(5) or (a)(6) of the Act
before March 27, 2008; not less than $275 and not exceeding $2,200
for each fraudulent document or each proscribed activity described in
section 274C(a)(5) or (a)(6) of the Act on or after March 27, 2008, and
on or before November 2, 2015; and not less than $438 and not
exceeding $3,494 for each fraudulent document or each proscribed
activity described in section 274C(a)(5) or (a)(6) of the Act after No-
vember 2, 2015.

(C) Subsequent offenses under section 274C(a)(1) through (a)(4). Not
less than $2,200 and not more than $5,500 for each fraudulent docu-
ment or each proscribed activity described in section 274C(a)(1)
through (a)(4) of the Act before March 27, 2008; not less than $3,200
and not exceeding $6,500 for each fraudulent document or each pro-
scribed activity described in section 274C(a)(1) through (a)(4) of the
Act occurring on or after March 27, 2008 and on or before November
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2, 2015; and not less than $4,144 and not more than $10,360 for each
fraudulent document or each proscribed activity described in section
274C(a)(1) through (a)(4) of the Act after November 2, 2015.

(D) Subsequent offenses under section 274C(a)(5) or (a)(6). Not less
than $2,000 and not more than $5,000 for each fraudulent document
or each proscribed activity described in section 274C(a)(5) or (a)(6) of
the Act before March 27, 2008; not less than $2,200 and not exceeding
$5,500 for each fraudulent document or each proscribed activity de-
scribed in section 274C(a)(5) or (a)(6) of the Act occurring on or after
March 27, 2008, and on or before November 2, 2015; and not less than
$3,494 and not more than $8,736 for each fraudulent document or
each proscribed activity described in section 274C(a)(5) or (a)(6) of the
Act after November 2, 2015.

* *k * *k *

PART 274a—CONTROL OF EMPLOYMENT OF ALIENS

B 5. The authority citation for part 274a continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1105a, 1324a; 48 U.S.C. 1806; 8
CFR part 2; Pub. L. 101-410, 104 Stat. 890, as amended by Pub. L.
114-74, 129 Stat. 599.

B 6. In § 2744a.8, revise paragraph (b) to read as follows:

§ 274a.8 Prohibition of indemnity bonds.

& kS ES & kS

(b) Penalty. Any person or other entity who requires any individual
to post a bond or security as stated in this section shall, after notice
and opportunity for an administrative hearing in accordance with
section 274A(e)(3)(B) of the Act, be subject to a civil monetary penalty
of $1,000 for each violation before September 29, 1999, of $1,100 for
each violation occurring on or after September 29, 1999, but on or
before November 2, 2015, and of $2,507 for each violation occurring
after November 2, 2015, and to an administrative order requiring the
return to the individual of any amounts received in violation of this
section or, if the individual cannot be located, to the general fund of
the Treasury.

B 7.1In § 274a.10, revise paragraphs (b)(1)(i1)(A) through (C) and the
first sentence of paragraph (b)(2) introductory text to read as follows:

§ 274a.10 Penalties.

* & * & *
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(A) First offense—not less than $275 and not more than $2,200 for
each unauthorized alien with respect to whom the offense occurred
before March 27, 2008; not less than $375 and not exceeding $3,200,
for each unauthorized alien with respect to whom the offense oc-
curred occurring on or after March 27, 2008, and on or before Novem-
ber 2, 2015; and not less than $627 and not more than $5,016 for each
unauthorized alien with respect to whom the offense occurred occur-
ring after November 2, 2015;

(B) Second offense—not less than $2,200 and not more than $5,500
for each unauthorized alien with respect to whom the second offense
occurred before March 27, 2008; not less than $3,200 and not more
than $6,500, for each unauthorized alien with respect to whom the
second offense occurred on or after March 27, 2008, and on or before
November 2, 2015; and not less than $5,016 and not more than
$12,537 for each unauthorized alien with respect to whom the second
offense occurred after November 2, 2015; or

(C) More than two offenses—not less than $3,300 and not more than
$11,000 for each unauthorized alien with respect to whom the third or
subsequent offense occurred before March 27, 2008; not less than
$4,300 and not exceeding $16,000, for each unauthorized alien with
respect to whom the third or subsequent offense occurred on or after
March 27, 2008, and on or before November 2, 2015; and not less than
$7,523 and not more than $25,076 for each unauthorized alien with
respect to whom the third or subsequent offense occurred after No-
vember 2, 2015; and

* & * & *

(2) A respondent determined by the Service (if a respondent fails to
request a hearing) or by an administrative law judge, to have failed to
comply with the employment verification requirements as set forth in
§ 274a.2(b), shall be subject to a civil penalty in an amount of not less
than $100 and not more than $1,000 for each individual with respect
to whom such violation occurred before September 29, 1999; not less
than $110 and not more than $1,100 for each individual with respect
to whom such violation occurred on or after September 29, 1999, and
on or before November 2, 2015; and not less than $252 and not more
than $2,507 for each individual with respect to whom such violation
occurred after November 2, 2015. * * *

* & * & *
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PART 280—IMPOSITION AND COLLECTION OF FINES

B 8. The authority citation for part 280 continues to read as
follows:

Authority: 8 U.S.C. 1103, 1221, 1223, 1227, 1229, 1253, 1281,
1283, 1284, 1285, 1286, 1322, 1323, 1330; 66 Stat. 173, 195, 197, 201,
203, 212, 219, 221-223, 226, 227, 230; Pub. L. 101-410, 104 Stat. 890,
as amended by Pub. L. 114-74, 129 Stat. 599.

B 9. In § 280.53, revise paragraphs (b)(1) through (15) to read as
follows:

§ 280.53 Civil monetary penalties inflation adjustment.

* & * & *

(1) Section 231(g) of the Act, penalties for non-compliance with
arrival and departure manifest requirements for passengers, crew-
members, or occupants transported on commercial vessels or aircraft
arriving to or departing from the United States: From $1,436 to
$1,525.

(2) Section 234 of the Act, penalties for non-compliance with landing
requirements at designated ports of entry for aircraft transporting
aliens: From $3,901 to $4,144.

(3) Section 240B(d) of the Act, penalties for failure to depart volun-
tarily: From $1,644 minimum/$8,224 maximum to $1,746 minimum/
$8,736 maximum.

(4) Section 243(c)(1)(A) of the Act, penalties for violations of removal
orders relating to aliens transported on vessels or aircraft, under
section 241(d) of the Act, or for costs associated with removal under
section 241(e) of the Act: From $3,289 to $3,494.

(5) Penalties for failure to remove alien stowaways under section
241(d)(2) of the Act: From $8,224 to $8,736.

(6) Section 251(d) of the Act, penalties for failure to report an illegal
landing or desertion of alien crewmen, and for each alien not reported
on arrival or departure manifest or lists required in accordance with
section 251 of the Act: From $390 to $414; and penalties for use of
alien crewmen for longshore work in violation of section 251(d) of the
Act: From $9,753 to $10,360.

(7) Section 254(a) of the Act, penalties for failure to control, detain,
or remove alien crewmen: From $975 minimum/$5,851 maximum to
$1,036 minimum/$6,215 maximum.

(8) Section 255 of the Act, penalties for employment on passenger
vessels of aliens afflicted with certain disabilities: From $1,951 to
$2,072.
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(9) Section 256 of the Act, penalties for discharge of alien crewmen:
From $2,925 minimum/$5,851 maximum to $3,107 minimum/$6,215
maximum.

(10) Section 257 of the Act, penalties for bringing into the United
States alien crewmen with intent to evade immigration laws: From
$19,505 maximum to $20,719 maximum.

(11) Section 271(a) of the Act, penalties for failure to prevent the
unauthorized landing of aliens: From $5,851 to $6,215.

(12) Section 272(a) of the Act, penalties for bringing to the United
States aliens subject to denial of admission on a health-related
ground: From $5,851 to $6,215.

(13) Section 273(b) of the Act, penalties for bringing to the United
States aliens without required documentation: From $5,851 to
$6,215.

(14) Section 274D of the Act, penalties for failure to depart: From
$823 maximum to $874 maximum, for each day the alien is in viola-
tion.

(15) Section 275(b) of the Act, penalties for improper entry: From
$82 minimum/$412 maximum to $87 minimum/$438 maximum, for
each entry or attempted entry.

Title 19—Customs Duties
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES

B 10. The authority citation for part 4 continues to read in part as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1415, 1431, 1433, 1434,
1624, 2071 note; 46 U.S.C. 501, 60105.

Sections 4.80, 4.80a, and 4.80b also issued under 19 U.S.C. 1706a;
28 U.S.C. 2461 note; 46 U.S.C. 12112, 12117, 12118, 50501-551086,
55107, 55108, 55110, 55114, 55115, 55116, 55117, 55119, 56101,
55121, 56101, 57109; Pub. L. 108—7, Division B, Title II, § 211;

* & * kS *

Section 4.92 also issued under 28 U.S.C. 2461 note; 46 U.S.C.
55111;

* * * * *

B 11. In § 4.80, revise paragraphs (b)(2) and (i) to read as follows:

§ 4.80 Vessels entitled to engage in coastwise trade.
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* & * & *

(2) The penalty imposed for the unlawful transportation of passen-
gers between coastwise points is $300 for each passenger so trans-
ported and landed on or before November 2, 2015, and $873 for each
passenger so transported and landed after November 2, 2015 (46
U.S.C. 55103, as adjusted by the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of 2015).

* & * *k *

(i) Any vessel, entitled to be documented and not so documented,
employed in a trade for which a Certificate of Documentation is
issued under the vessel documentation laws (see § 4.0(c)), other than
a trade covered by a registry, is liable to a civil penalty of $500 for
each port at which it arrives without the proper Certificate of Docu-
mentation on or before November 2, 2015, and $1,453 for each port at
which it arrives without the proper Certificate of Documentation
after November 2, 2015 (19 U.S.C. 17064, as adjusted by the Federal
Civil Penalties Inflation Adjustment Act Improvements Act of 2015).
If such a vessel has on board any foreign merchandise (sea stores
excepted), or any domestic taxable alcoholic beverages, on which the
duty and taxes have not been paid or secured to be paid, the vessel
and its cargo are subject to seizure and forfeiture.

B 12. In § 4.92, revise the third sentence to read as follows:

§ 4.92 Towing.

* % % The penalties for violation of this section occurring after
November 2, 2015, are a fine of from $1,017 to $3,198 against the
owner or master of the towing vessel and a further penalty against
the towing vessel of $174 per ton of the towed vessel (46 U.S.C. 55111,
as adjusted by the Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015).

Title 33—Navigation and Navigable Waters

PART 27—ADJUSTMENT OF CIVIL MONETARY
PENALTIES FOR INFLATION

B 13. The authority citation for part 27 continues to read as follows:

Authority: Secs. 1-6, Pub. L. 101-410, 104 Stat. 890, as amended by
Sec. 31001(s)(1), Pub. L. 104-134, 110 Stat. 1321 (28 U.S.C. 2461
note); Department of Homeland Security Delegation No. 0170.1, sec.
2 (106).
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B 14.In § 27.3, revise the third sentence of the introductory text and
table 1 to read as follows:

§ 27.3 Penalty adjustment table.

* # * The adjusted civil penalty amounts listed in Table 1 to this
section are applicable for penalty assessments issued after January
11, 2022, with respect to violations occurring after November 2, 2015.

& ok ok

TaBLE 1 TO § 27.3—CIviL MONETARY PENALTY INFLATION ADJUSTMENTS

2022
Adjusted
U.S. code citation Civil monetary penalty description | maximum
penalty
amount ($)

14 U.S.C. 521(C) .veeevveenernnen. Saving Life and Property ................. 11,649

14 U.S.C. 521(€).ccvvveecerrrannns Saving Life and Property; Inten- 1,195
tional Interference with Broad-

CASE v

14 U.S.C. 936(1) .cevvveerreannnn Confidentiality of Medical Quality 5,851
Assurance Records (first offense) ..

14 U.S.C. 936(1) .cvvveerreannnn Confidentiality of Medical Quality 39,011
Assurance Records (subsequent of-
fENSes)..eovuiieiiiieeieeeee e

19 US.C. 70, Obstruction of Revenue Officers by 8,723
Masters of Vessels .......cccccceevveennenn.

19 US.C. 70 Obstruction of Revenue Officers by 2,035
Masters of Vessels—Minimum
Penalty ....ccceevvveeeiieeeiieeeieeen

19 U.S.C. 1581(d) ..ceeevvvennnen Failure to Stop Vessel When Di- 5,000
rected; Master, Owner, Operator
or Person in Charge *

19 U.S.C. 1581(d) .....ceuvee.ee. Failure to Stop Vessel When Di- 1,000
rected; Master, Owner, Operator
or Person in Charge—Minimum
Penalty 1.

33 U.S.C.471....ooeeeveene. Anchorage Ground/Harbor Regula- 12,647
tions General ........cccooeviviiiiniennn.

33U.S.C.4T4. .o Anchorage Ground/Harbor Regula- 873
tions St. Mary’s River .......c..cccc.....

33 U.S.C. 495(b) ..cvvevuvrnneee Bridges/Failure to Comply with 31,928
Regulations .......cccccvvevvcvieeniieennnnn.

33 U.S.C. 499(C).....ccuvvuvennnne Bridges/Drawbridges.........ccccccceeueenee. 31,928

33 U.S.C. 502(C).ccvevveneenenn Bridges/Failure to Alter Bridge Ob- 31,928
structing Navigation ...........ccc..c.....

33 U.S.C. 533(0) ..eeevuvreennnee. Bridges/Maintenance and Opera- 31,928
BIOM .t

33 U.S.C. 1208(a) ................ Bridge to Bridge Communication; 2,326
Master, Person in Charge or Pilot.
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2022
Adjusted
U.S. code citation Civil monetary penalty description | maximum
penalty
amount ($)
33 U.S.C. 1208(b) ....ccuveun.e. Bridge to Bridge Communication; 2,326
Vessel...ooiniiiiieeeeeeeee
33 U.S.C. 1321(b)(6)(B)().... | Oil/Hazardous Substances: Dis- 20,719
charges (Class I per violation).......
33 U.S.C. 1321(b)(6)(B)().... | Oil/Hazardous Substances: Dis- 51,796
charges (Class I total under para-
graph) ..o
33 U.S.C. 1321(b)(6)(B)(ii) .. | Oil/Hazardous Substances: Dis- 20,719
charges (Class II per day of viola-
BIOM) ceiviiiicicee e
33 U.S.C. 1321(b)(6)(B)(ii) .. | Oil/Hazardous Substances: Dis- 258,978
charges (Class II total under para-
raph) c.occccieeeeiieeeee e
33 U.S.C. 1321(b)(7)(A)....... Oil/Hazardous Substances: Dis- 51,796
charges (per day of violation) Ju-
dicial Assessment ...........ccceevveennnnn.
33 U.S.C. 1321(b)(7)(A) ....... Oil/Hazardous Substances: Dis- 2,072
charges (per barrel of oil or unit
discharged) Judicial Assessment.
33 U.S.C. 1321(b)(7)(B)....... Oil/Hazardous Substances: Failure 51,796
to Carry Out Removal/Comply
With Order (Judicial Assessment).
33 U.S.C. 1321(b)(7)(C)........ Oil/Hazardous Substances: Failure 51,796
to Comply with Regulation Issued
Under 1321(j) (Judicial Assess-
ment).
33 U.S.C. 1321(b)(7)(D)....... Oil/Hazardous Substances: Dis- 6,215
charges, Gross Negligence (per
barrel of oil or unit discharged)
Judicial Assessment.
33 U.S.C. 1321(b)(7)(D)....... Oil/Hazardous Substances: Dis- 207,183
charges, Gross Negligence—
Minimum Penalty (Judicial As-
sessment).
33 U.S.C. 1322()) .covveeveenenn Marine Sanitation Devices; Operat- 8,723
11 0= SRR
33 U.S.C. 1322()) .cccvvvrennnee. Marine Sanitation Devices; Sale or 23,258
Manufacture.........ccoceevvericeniennen.
33 U.S.C. 1608(a) ....c..ccn..... International Navigation Rules; Op- 16,307
€TatOT ..oeveiiiiiiiee e
33 U.S.C. 1608(b) ................ International Navigation Rules; 16,307
Vessel....ooooiiiiiiiiiieiiceeeeeen
33 U.S.C. 1908(b)(1) Pollution from Ships; General. 81,540
33 U.S.C. 1908(b)(2) Pollution from Ships; False State- 16,307
MENT..oiiiiiiiiiiiiiiiiiiiiie
33 U.S.C. 2072(a) Inland Navigation Rules; Operator . 16,307
33 U.S.C. 2072(b) Inland Navigation Rules; Vessel...... 16,307
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2022
Adjusted
U.S. code citation Civil monetary penalty description | maximum
penalty
amount ($)
33 U.S.C. 2609(a) ... .... | Shore Protection; General ................ 57,627
33 U.S.C. 2609(b) ................ Shore Protection; Operating With- 23,011
out Permit.....cccceevvviiiniiiinniiiie.
33 U.S.C. 2716a(a) .............. Oil Pollution Liability and Compen- 51,796
SALION ..eiuviiiiieieeieceecce e
33 U.S.C. 3852(a)(1)(A)....... Clean Hulls; Civil Enforcement....... 47,424
33 U.S.C. 3852(a)(1)(A)....... Clean Hulls; related to false state- 63,232
MENES ..ooviiiiiiiiiiiii
33 U.S.C. 3852(C)...ccccceuunnnn. Clean Hulls; Recreational Vessels ... 6,323
42 U.S.C. 9609(a) .....ceec...... Hazardous Substances, Releases, 62,689
Liability, Compensation (Class I)..
42 U.S.C. 9609(b) ....vvvveeennne. Hazardous Substances, Releases, 62,689
Liability, Compensation (Class II).
42 U.S.C. 9609(b) ...ovvvveeennnen Hazardous Substances, Releases, 188,069
Liability, Compensation (Class II
subsequent offense).
42 U.S.C. 9609(C)...ccccuvernnn. Hazardous Substances, Releases, 62,689
Liability, Compensation (Judicial
Assessment) .......cocceeviiiiiinienieenen.
42 U.S.C. 9609(C)...uvvvveeennn. Hazardous Substances, Releases, 188,069
Liability, Compensation (Judicial
Assessment subsequent offense).
46 U.S.C. 80509(a) .............. Safe Containers for International 6,852
Cargo .eceveeeeeeieeeeiiee et
46 U.S.C. 70305(C)..cveennenee. Suspension of Passenger Service..... 68,529
46 U.S.C. 2110(€)..ccceveeeeeennn. Vessel Inspection or Examination 10,360
Fees oo
46 U.S.C. 2115....veeeieens Alcohol and Dangerous Drug Test- 8,433
11 0= SRS
46 U.S.C. 2302(a) ..ceevveeennnen Negligent Operations: Recreational 7,628
VesSels ..ooviiiiiiiiieieeeee,
46 U.S.C. 2302(a) ..ceeeuveeeneee Negligent Operations: Other Ves- 38,139
SELS it
46 U.S.C. 2302(c)(1) ............ Operating a Vessel While Under 8,433
the Influence of Alcohol or a Dan-
gerous Drug ......ceeeveeevciveeeniieeennnn,
46 U.S.C. 2306(a)4)............. Vessel Reporting Requirements: 13,132
Owner, Charterer, Managing Op-
erator, or Agent.........ccceeveenienncnn.
46 U.S.C. 2306(b)(2)............ Vessel Reporting Requirements: 2,627
Master .....cceeeeeiieeiiiieeieeeeeeen
46 U.S.C. 3102(c)(1) ............ Immersion SuitS.......cccccveeevieeeeneeens 13,132
46 U.S.C. 3302G)(5)............. | Inspection Permit.... 2,739
46 U.S.C. 3318(a) ..ceeenvnnnee. Vessel Inspection; General................ 13,132
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2022
Adjusted
U.S. code citation Civil monetary penalty description | maximum
penalty

amount ($)

46 U.S.C. 3318(2)..cccveervenne. Vessel Inspection; Nautical School 13,132
Vessel...ooieniiiiinieeeeeeeeee

46 U.S.C. 3318(h) ................ Vessel Inspection; Failure to Give 2,627

Notice in accordance with (IAW)

3304(D) e

46 U.S.C. 3318(3) ceeeervvrrennnnn Vessel Inspection; Failure to Give 2,627
Notice AW 3309(C) ...cevvverveenerannnnne

46 U.S.C. 3318G)(1)............. Vessel Inspection; Vessel >1,600 26,269
Gross Tons.......cocceevieeiienieniieiees

46 U.S.C. 33183G)(D) ............. Vessel Inspection; Vessel <1,600 5,254
Gross Tons (GT)...coovvvevervencnienne

46 U.S.C. 3318(k) ....ccuveuenee. Vessel Inspection; Failure to Com- 26,269
ply with 3311(b)...cccvereeiriiierienene

46 U.S.C. 3318(1) ..eeeevevvrennnee Vessel Inspection; Violation of 13,132
3318(b)—3318(f) .eveveereriereeeeene

46 U.S.C. 3502(€)...cccevvveennen List/count of Passengers................... 273

46 U.S.C. 3504(C)..cceereveeennnee Notification to Passengers................ 27,384

46 U.S.C. 3504(C)..uvvveeeeennn. Notification to Passengers; Sale of 1,368
TicKetS .oovuieeiiiiiieeeeeeeeeee

46 U.S.C. 3506........cccuveeenne. Copies of Laws on Passenger Ves- 548
sels; Master.......ccoevveeeeeeeecineeeneen.

46 U.S.C. 3718(a)1) ............ Liquid Bulk/Dangerous Cargo.......... 68,462

46 U.S.C. 4106..................... Uninspected Vessels........ccceeeevneenne 11,506

46 U.S.C. 4311(b)(1) ............ Recreational Vessels (maximum for 362,217
related series of violations)............

46 U.S.C. 4311(b)(1) ............ Recreational Vessels; Violation of 7,244
4307(2) weeeieeiieiieeieeieeee et

46 U.S.C. 4311(C) cuveeeurrennes Recreational Vessels.........cccceeeuneeen. 2,739

46 U.S.C. 4507 .....cccvveennne. Uninspected Commercial Fishing 11,506
Industry Vessels ......ccccceeeneriennne

46 U.S.C. 4703.....ccccvveeennee. Abandonment of Barges ................... 1,949

46 U.S.C. 5116(a).... .... | Load Lines 12,5637

46 U.S.C. 5116(b)................. Load Lines; Violation of 5112(a) ...... 25,076

46 U.S.C. 5116(C) ...eceuvenennes Load Lines; Violation of 5112(b) ...... 12,5637

46 U.S.C. 6103(a) ...ccouvveeneee Reporting Marine Casualties ........... 43,678

46 U.S.C. 6103(b) ....ccuvveeneee Reporting Marine Casualties; Vio- 11,506
lation of 6104 ........cocveveiiiieiene

46 U.S.C. 8101(e)..ccvveeuvennne. Manning of Inspected Vessels; Fail- 2,072
ure to Report Deficiency in Vessel
Complement..........ceeeevveeeiveeennnennnns

46 U.S.C. 8101(f) ceeeeruvrennns Manning of Inspected Vessels........... 20,719
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2022
Adjusted
U.S. code citation Civil monetary penalty description | maximum
penalty
amount ($)
46 U.S.C. 8101(g)...ccveeveennee. Manning of Inspected Vessels; Em- 20,719
ploying or Serving in Capacity
not Licensed by U.S. Coast Guard
(USCG).
46 U.S.C. 8101(h) ................ Manning of Inspected Vessels; 2,739
Freight Vessel <100 GT, Small
Passenger Vessel, or Sailing
School Vessel.
46 U.S.C. 8102(a) ..ceevvveennnee Watchmen on Passenger Vessels...... 2,739
46 U.S.C. 8103(f) ..ceeevveeennnn Citizenship Requirements................ 1,368
46 U.S.C. 8104@) ...ccvvenneenee. Watches on Vessels; Violation of 20,719
8104(a) or (b)...covveerieeiiiricrieeieee
46 U.S.C. 8104G) cveeervreennen Watches on Vessels; Violation of 20,719
8104(c), (d), (e), or (h).....ccevuvvveennn.
46 U.S.C. 8302(€)...cccevvreennen Staff Department on Vessels............ 273
46 U.S.C. 8304(d) ...ccovvveneee Officer’s Competency Certificates .... 273
46 U.S.C. 8502(€)...ccccvveennee Coastwise Pilotage; Owner, Char- 20,719
terer, Managing Operator, Agent,
Master or Individual in Charge.
46 U.S.C. 8502(f) ...ccceuvvennes Coastwise Pilotage; Individual......... 20,719
46 U.S.C. 8503.......ccccuvvenen Federal Pilots .......cccccceevveeecieeieiieens 65,666
46 U.S.C. 8701(d) ..eeeevveenees Merchant Mariners Documents ....... 1,368
46 U.S.C. 8702(€)...cccevvveennnn Crew Requirements ............ccccuveennees 20,719
46 U.S.C. 8906............cc...... Small Vessel Manning ...................... 43,678
46 U.S.C. 9308(a) ....vvveeeenee. Pilotage: Great Lakes; Owner, 20,719
Charterer, Managing Operator,
Agent, Master or Individual in
Charge.
46 U.S.C. 9308(b) .....ccu...... Pilotage: Great Lakes; Individual.... 20,719
46 U.S.C. 9308(C)...ccveenvennne. Pilotage: Great Lakes; Violation of 20,719
9303 ..o
46 U.S.C. 10104(b) .............. Failure to Report Sexual Offense..... 11,011
46 U.S.C. 10314(a)(2).......... Pay Advances to Seamen.................. 1,368
46 U.S.C. 10314(b) .............. Pay Advances to Seamen; Remu- 1,368
neration for Employment...............
46 U.S.C. 10315(¢)....cc......... Allotment to Seamen ..............cc........ 1,368
46 U.S.C. 10321........cc........ Seamen Protection; General............. 9,491
46 U.S.C. 10505(a)(2).......... | Coastwise Voyages: Advances 9,491
46 U.S.C. 10505(b) .............. Coastwise Voyages: Advances; Re- 9,491
muneration for Employment .........
46 U.S.C. 10508(b) .............. Coastwise Voyages: Seamen Protec- 9,491
tion; General ..........ccocvvvveeeeeeeinnnnnns
46 U.S.C. 10711 ....c.oeeeueeee. Effects of Deceased Seamen ............. 548
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2022
Adjusted
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penalty
amount ($)
46 U.S.C. 10902(a)(2).......... | Complaints of Unfitness ................... 1,368
46 U.S.C. 10903(d) .............. Proceedings on Examination of Ves- 273
SELuiiiiii e
46 U.S.C. 10907(b) .............. Permission to Make Complaint........ 1,368
46 U.S.C. 11101(D)......uue.e.e. Accommodations for Seamen............ 1,368
46 U.S.C. 11102(b)............... Medicine Chests on Vessels.............. 1,368
46 U.S.C. 11104(b)............... Destitute Seamen.........ccoeeeevieeneens 273
46 U.S.C. 11105(c) ...ccuvveneee Wages on Discharge.........ccccvveeuneeen. 1,368
46 U.S.C. 11303(a) Log Books; Master Failing to Main- 548
BAIN ceoiiieieiee e
46 U.S.C. 11303(b)............... Log Books; Master Failing to Make 548
Entry oo
46 U.S.C. 11303(c) ....ceuveene. Log Books; Late Entry..........cccccee... 411
46 U.S.C. 11506................... Carrying of Sheath Knives............... 137
46 U.S.C. 12151(a)(1).......... | Vessel Documentation 17,935
46 U.S.C. 12151(a)(2).......... Documentation of Vessels—Related 29,893
to activities involving mobile off-
shore drilling units ..
46 U.S.C. 12151(¢)...cceeeenee. Vessel Documentation; Fishery En- 137,060
dorsement.........cceceeevieeniinieenienene
46 U.S.C. 12309(a) .............. Numbering of Undocumented 13,693
Vessels—Willful violation...............
46 U.S.C. 12309(b) .............. Numbering of Undocumented Ves- 2,739
SELS it
46 U.S.C. 12507(b) .............. | Vessel Identification System... 23,011
46 U.S.C. 14701 ... Measurement of Vessels ................... 50,154
46 U.S.C. 14702.......uueee.... Measurement; False Statements ..... 50,154
46 U.S.C. 31309.....ceeeeeeen. Commercial Instruments and Mari- 23,011
time Liens .....cccccovvieeiniiieennieeenneen.
46 U.S.C. 31330(a)(2).......... Commercial Instruments and Mari- 23,011
time Liens; Mortgagor....................
46 U.S.C. 31330(b)(2).......... Commercial Instruments and Mari- 57,627
time Liens; Violation of 31329.......
46 U.S.C. 70036(a) .............. Ports and Waterways Safety Regula- 103,050
BIONS Lt
46 U.S.C. 70041(d)(1)(B)...... Vessel Navigation: Regattas or Ma- 10,360
rine Parades; Unlicensed Person
in Charge......ccoccovveevieenieeiceieeene
46 U.S.C. 70041(d)(1)(C)..... Vessel Navigation: Regattas or Ma- 10,360
rine Parades; Owner Onboard Ves-
SeLluiiii e
46 U.S.C. 70041(d)(1)(D)..... Vessel Navigation: Regattas or Ma- 5,179

rine Parades; Other Persons
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2022
Adjusted
U.S. code citation Civil monetary penalty description | maximum
penalty
amount ($)
46 U.S.C. 70119(a)............... Port Security.....ccccceevieviiiiiiiniiieniens 38,139
46 U.S.C. 70119(b)............... Port Security—Continuing Viola- 68,529
BIOMNS v
46 U.S.C. 70506................... Maritime Drug Law Enforcement; 6,323
Penalties.....cccocceeeevieinciieeeniieeeinen,
49 U.S.C. 5123(a)1)............ Hazardous Materials: Related to 89,678
Vessels—Maximum Penalty ..........
49 U.S.C. 5123(a)(2) ............ Hazardous Materials: Related to 209,249
Vessels—Penalty from Fatalities,
Serious Injuries/Illness or Sub-
stantial Damage to Property.
49 U.S.C. 5123(a)(3) ............ Hazardous Materials: Related to 540
Vessels—Training .........cccceeevveeennes

1 Enacted under the Tariff Act of 1930 exempt from inflation adjustments.

Title 49—Transportation

PART 1503—INVESTIGATIVE AND ENFORCEMENT
PROCEDURES

B 15. The authority citation for part 1503 continues to read as fol-
lows:

Authority: 6 U.S.C. 1142; 18 U.S.C. 6002; 28 U.S.C. 2461 (note); 49
U.S.C. 114, 20109, 31105, 40113-40114, 40119, 44901-44907,
46101-46107, 46109-46110, 46301, 46305, 46311, 46313-46314; Pub.
L. 104-134, as amended by Pub. L. 114-74.

B 16. In § 1503.401, revise paragraphs (b)(1) and (2) and (c)(1), (2),
and (3) to read as follows:

§ 1503.401 Maximum penalty amounts.

* & * *k *

(1) For violations that occurred on or before November 2, 2015,
$10,000 per violation, up to a total of $50,000 per civil penalty action,
in the case of an individual or small business concern (“small business
concern” as defined in section 3 of the Small Business Act (15 U.S.C.
632)). For violations that occurred after November 2, 2015, $12,794
per violation, up to a total of $63,973 per civil penalty action, in the
case of an individual or small business concern; and

(2) For violations that occurred on or before November 2, 2015,
$10,000 per violation, up to a total of $400,000 per civil penalty
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action, in the case of any other person. For violations that occurred
after November 2, 2015, $12,794 per violation, up to a total of
$511,780 per civil penalty action, in the case of any other person.

(C) ok ok

(1) For violations that occurred on or before November 2, 2015,
$10,000 per violation, up to a total of $50,000 per civil penalty action,
in the case of an individual or small business concern (“small business
concern” as defined in section 3 of the Small Business Act (15 U.S.C.
632)). For violations that occurred after November 2, 2015, $14,950
per violation, up to a total of $74,754 per civil penalty action, in the
case of an individual (except an airman serving as an airman), or a
small business concern.

(2) For violations that occurred on or before November 2, 2015,
$10,000 per violation, up to a total of $400,000 per civil penalty
action, in the case of any other person (except an airman serving as
an airman) not operating an aircraft for the transportation of pas-
sengers or property for compensation. For violations that occurred
after November 2, 2015, $14,950 per violation, up to a total of
$598,026 per civil penalty action, in the case of any other person
(except an airman serving as an airman) not operating an aircraft for
the transportation of passengers or property for compensation.

(3) For violations that occurred on or before November 2, 2015,
$25,000 per violation, up to a total of $400,000 per civil penalty
action, in the case of a person operating an aircraft for the transpor-
tation of passengers or property for compensation (except an indi-
vidual serving as an airman). For violations that occurred after No-
vember 2, 2015, $37,377 per violation, up to a total of $598,026 per
civil penalty action, in the case of a person (except an individual
serving as an airman) operating an aircraft for the transportation of
passengers or property for compensation.

JonNaTHAN E. MEYER,
General Counsel,
U.S. Department of Homeland Security.

[Published in the Federal Register, January 11, 2022 (85 FR 01317)]
’

ARGENTINA BEEF IMPORTS APPROVED FOR THE
ELECTRONIC CERTIFICATION SYSTEM (eCERT)
AGENCY: U.S. Customs and Border Protection, Department of

Homeland Security.

ACTION: General notice.



492 CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 3, JANUARY 26, 2022

SUMMARY: This document announces that the export certification
requirement for certain imports of beef from the Argentine Republic
(Argentina) subject to a tariff-rate quota will be accomplished
through the Electronic Certification System (eCERT). All imports of
beef from Argentina that are subject to the tariff-rate quota must
have a valid export certificate with a corresponding eCERT transmis-
sion at the time of entry, or withdrawal from warehouse, for consump-
tion. The United States Government (USG) has approved the request
from Argentina to transition, from the way the USG currently re-
ceives export certificates from Argentina, to eCERT as the method of
transmission. The transition to eCERT will not change the tariff-rate
quota filing process or requirements. Importers will continue to pro-
vide the export certificate numbers from Argentina in the same man-
ner as when currently filing entry summaries with U.S. Customs and
Border Protection. The format of the export certificate numbers will
remain the same for the corresponding eCERT transmissions.

DATES: The use of the eCERT process for certain Argentinian
beef importations subject to a tariff-rate quota will be effective for
beef entered, or withdrawn from a warehouse, for consumption on
or after January 18, 2022.

FOR FURTHER INFORMATION CONTACT: Julia Peterson,
Chief, Quota and Agriculture Branch, Trade Policy and Programs,
Office of Trade, (202) 384-8905, or HQQUOTA@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
Background

There is an existing tariff-rate quota on certain beef from the
Argentine Republic (Argentina) pursuant to Additional U.S. Note 3 of
chapter 2 of the Harmonized Tariff Schedule of the United States
(HTSUS). The tariff-rate quota for beef from Argentina was estab-
lished by section 6 of the Presidential Proclamation No. 6763 (De-
cember 23, 1994), as a result of the Uruguay Round Agreements,
approved by Congress in section 101 of the Uruguay Round Agree-
ments Act (19 U.S.C. 3511(a), Pub. L. 103—465, 108 stat. 4814). Tariff-
rate quotas permit a specified quantity of merchandise to be entered
or withdrawn for consumption at a reduced duty rate during a speci-
fied period. Furthermore, section 2012.3 of title 15 of the Code of
Federal Regulations (CFR) states that beef may only be entered as a
product of an eligible country for a tariff-rate quota if the importer
makes a declaration to U.S. Customs and Border Protection (CBP)
that a valid export certificate is in effect with respect to the beef. In
addition, the CBP regulations, at 19 CFR 132.15, set forth provisions
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relating to the requirement that an importer must possess a valid
export certificate at the time of entry, or withdrawal from warehouse,
for consumption, to claim the in-quota tariff rate of duty on entries of
beef subject to the tariff-rate quota.

The Electronic Certification System (eCERT) is a system developed
by CBP that uses electronic data transmissions of information nor-
mally associated with a required export document, such as a license
or certificate, to facilitate the administration of quotas and ensure
that the proper restraint levels are charged without being exceeded.
Argentina currently submits export certificates to CBP via email, and
in the administration of the quota, CBP validates these certificates
with the certificate numbers provided by importers on their entry
summaries. Argentina requested to participate in the eCERT process
to comply with the United States’ tariff-rate quota for beef exported
from Argentina for importation into the United States. CBP has
coordinated with Argentina to implement the eCERT process, and
now Argentina is ready to participate in this process by transmitting
its export certificates to CBP via eCERT.

Foreign countries participating in eCERT transmit information via
a global network service provider, which allows connectivity to CBP’s
automated electronic system for commercial trade processing, the
Automated Commercial Environment (ACE). Specific data elements
are transmitted to CBP by the importer of record (or an authorized
customs broker) when filing an entry summary with CBP, and those
data elements must match eCERT data from the foreign country
before an importer may claim any applicable in-quota tariff rate of
duty. An importer may claim an in-quota tariff rate when merchan-
dise is entered, or withdrawn from warehouse, for consumption, only
if the information transmitted by the importer matches the informa-
tion transmitted by the foreign government. If there is no transmis-
sion by the foreign government upon entry, an importer must claim
the higher over-quota tariff rate.! An importer may subsequently
claim the in-quota tariff rate under certain limited conditions.?

L If there is no associated foreign government eCERT transmission available upon entry of
the merchandise, an importer may enter the merchandise for consumption subject to the
over-quota tariff rate or opt not to enter the merchandise for consumption at that time (e.g.,
transfer the merchandise to a customs bonded warehouse or foreign trade zone or export or
destroy the merchandise).

2 If an importer enters the merchandise for consumption subject to the over-quota tariff rate
and the associated foreign government eCERT transmission becomes available afterwards,
an importer may claim the in-quota rate of duty by filing a post summary correction (before
liquidation) or a protest under 19 CFR part 174 (after liquidation). In either event, the
in-quota rate of duty is allowable only if there are still quota amounts available within the
original quota period.
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This document announces that Argentina will be implementing the
eCERT process for transmitting export certificates for beef entries
subject to the tariff-rate quota. Imported merchandise that is entered,
or withdrawn from warehouse, for consumption on or after January
18, 2022, must match the eCERT transmission of an export certificate
from Argentina in order for an importer to claim the in-quota tariff
rate. The transition to eCERT will not change the tariff-rate quota
filing process or requirements. Importers will continue to provide the
export certificate numbers from Argentina in the same manner as
when currently filing entry summaries with CBP. The format of the
export certificate numbers will not change as a result of the transition
to eCERT. CBP will reject entry summaries that claim an in-quota
tariff rate when filed without a valid export certificate in eCERT.

Dated: January 7, 2022.

ANNMAarie R. HigusmiTs,
Executive Assistant Commissioner,

Office of Trade.
[Published in the Federal Register, January 13, 2022 (85 FR 02172)]
e

NEW ZEALAND BEEF IMPORTS APPROVED FOR THE
ELECTRONIC CERTIFICATION SYSTEM

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: General notice.

SUMMARY: This document announces that the export certification
requirement for certain imports of beef from New Zealand subject to
a tariff-rate quota will be accomplished through the Electronic Cer-
tification System (eCERT). All imports of beef from New Zealand that
are subject to the tariff-rate quota must have a valid export certificate
with a corresponding eCERT transmission at the time of entry, or
withdrawal from warehouse, for consumption. The United States
Government (USG) has approved the request from New Zealand to
transition to eCERT as the method of transmission. The transition to
eCERT will not change the tariff-rate quota filing process or require-
ments. Importers will continue to provide the export certificate num-
bers from New Zealand in the same manner as when currently filing
entry summaries with U.S. Customs and Border Protection. The
format of the export certificate numbers will remain the same for the
corresponding eCERT transmissions.
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DATES: The use of the eCERT process for certain New Zealand
beef importations subject to a tariff-rate quota will be effective for
beef entered, or withdrawn from a warehouse, for consumption on
or after January 18, 2022.

FOR FURTHER INFORMATION CONTACT: Julia Peterson,
Chief, Quota and Agriculture Branch, Trade Policy and Programs,
Office of Trade, (202) 384-8905, or HQQUOTA@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
Background

There is an existing tariff-rate quota on certain beef from New
Zealand pursuant to Additional U.S. Note 3 of Chapter 2 of the
Harmonized Tariff Schedule of the United States (HTSUS). The
tariff-rate quota for beef from New Zealand was established by sec-
tion 6 of the Presidential Proclamation No. 6763 (December 23, 1994),
as a result of the Uruguay Round Agreements, approved by Congress
in section 101 of the Uruguay Round Agreements Act (19 U.S.C.
3511(a), Pub. L. 103-465, 108 Stat. 4814). Tariff-rate quotas permit a
specified quantity of merchandise to be entered or withdrawn for
consumption at a reduced duty rate during a specified period. Fur-
thermore, section 2012.3 of title 15 of the Code of Federal Regulations
(CFR) states that beef may only be entered as a product of an eligible
country for a tariff-rate quota if the importer makes a declaration to
U.S. Customs and Border Protection (CBP) that a valid export cer-
tificate is in effect with respect to the beef. In addition, the CBP
regulations, at 19 CFR 132.15, set forth provisions relating to the
requirement that an importer must possess a valid export certificate
at the time of entry, or withdrawal from warehouse, for consumption,
to claim the in-quota tariff rate of duty on entries of beef subject to the
tariff-rate quota.

The Electronic Certification System (eCERT) is a system developed
by CBP that uses electronic data transmissions of information nor-
mally associated with a required export document, such as a license
or certificate, to facilitate the administration of quotas and ensure
that the proper restraint levels are charged without being exceeded.
New Zealand requested to participate in the eCERT process to comply
with the United States’ tariff-rate quota for beef exported from New
Zealand for importation into the United States. CBP has coordinated
with New Zealand to implement the eCERT process, and now New
Zealand is ready to participate in this process by transmitting its
export certificates to CBP via eCERT.

Foreign countries participating in eCERT transmit information via
a global network service provider, which allows connectivity to CBP’s
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automated electronic system for commercial trade processing, the
Automated Commercial Environment (ACE). Specific data elements
are transmitted to CBP by the importer of record (or an authorized
customs broker) when filing an entry summary with CBP, and those
data elements must match eCERT data from the foreign country
before an importer may claim any applicable in-quota tariff rate of
duty. An importer may claim an in-quota tariff rate when merchan-
dise is entered, or withdrawn from warehouse, for consumption, only
if the information transmitted by the importer matches the informa-
tion transmitted by the foreign government. If there is no transmis-
sion by the foreign government upon entry, an importer must claim
the higher over-quota tariff rate.! An importer may subsequently
claim the in-quota tariff rate under certain limited conditions.?
This document announces that New Zealand will be implementing
the eCERT process for transmitting export certificates for beef entries
subject to the tariff-rate quota. Imported merchandise that is entered,
or withdrawn from warehouse, for consumption on or after January
18, 2022, must match the eCERT transmission of an export certificate
from New Zealand in order for an importer to claim the in-quota tariff
rate. The transition to eCERT will not change the tariff-rate quota
filing process or requirements. Importers will continue to provide the
export certificate numbers from New Zealand in the same manner as
when currently filing entry summaries with CBP. The format of the
export certificate numbers will not change as a result of the transition
to eCERT. CBP will reject entry summaries that claim an in-quota
tariff rate when filed without a valid export certificate in eCERT.

Dated: January 7, 2022.

AnNNMAarie R. HicHsMITH,

Executive Assistant Commissioner,
Office of Trade.

[Published in the Federal Register, January 12, 2022 (85 FR 01771)]

L If there is no associated foreign government eCERT transmission available upon entry of
the merchandise, an importer may enter the merchandise for consumption subject to the
over-quota tariff rate or opt not to enter the merchandise for consumption at that time (e.g.,
transfer the merchandise to a Customs bonded warehouse or foreign trade zone or export or
destroy the merchandise).

2 If an importer enters the merchandise for consumption subject to the over-quota tariff rate
and the associated foreign government eCERT transmission becomes available afterwards,
an importer may claim the in-quota rate of duty by filing a post summary correction (before
liquidation) or a protest under 19 CFR part 174 (after liquidation). In either event, the
in-quota rate of duty is allowable only if there are still quota amounts available within the
original quota period.
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19 CFR PART 177

REVOCATION OF TWO RULING LETTERS AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF CERTAIN FOOTWEAR

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of revocation of two ruling letters, and of revocation
of treatment relating to the tariff classification of certain footwear.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19
U.S.C. § 1625(c)), as amended by section 623 of title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
interested parties that U.S. Customs and Border Protection (“CBP”)
is revoking two ruling letters concerning tariff classification of certain
footwear under the Harmonized Tariff Schedule of the United States
(“HTSUS”). Similarly, CBP is revoking any treatment previously ac-
corded by CBP to substantially identical transactions. Notice of the
proposed action was published in the Customs Bulletin, Vol. 53, No.
37, on October 16, 2019. Five comments were received in response to
that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
March 27, 2022.

FOR FURTHER INFORMATION CONTACT: Tatiana Salnik
Matherne, Food, Textiles and Marking Branch, Regulations and
Rulings, Office of Trade, at (202) 325-0351.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
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information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 53, No. 37, on October 16, 2019, proposing to
revoke two ruling letters pertaining to the tariff classification of
certain footwear. Any party who has received an interpretive ruling or
decision (i.e., a ruling letter, internal advice memorandum or deci-
sion, or protest review decision) on the merchandise subject to this
notice should have advised CBP during the comment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In New York Ruling Letter (“NY”) N285583, dated June 6, 2017,
and NY N299433, dated August 23, 2018, CBP classified certain
footwear in heading 6404, HTSUS, specifically in subheading
6404.19.90, HTSUS, which provides for “Footwear with outer soles of
rubber, plastics, leather or composition leather and uppers of textile
materials: Footwear with outer soles of rubber or plastics: Other:
Other: Valued over $12/pair.” CBP has reviewed NY N285583 and NY
N299433, and has determined these ruling letters to be in error. It is
now CBP’s position that the footwear at issue in these rulings is
properly classified in subheading 6404.11.90, HTSUS, which provides
for “Footwear with outer soles of rubber, plastics, leather or compo-
sition leather and uppers of textile materials: Footwear with outer
soles of rubber or plastics: Sports footwear; tennis shoes, basketball
shoes, gym shoes, training shoes and the like: Other: Valued over
$12/pair.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is revoking NY N285583
and NY N299433, and revoking or modifying any other ruling not
specifically identified to reflect the analysis contained in Headquar-
ters Ruling Letter (“HQ”) H302976, set forth as an attachment to this
notice. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revok-
ing any treatment previously accorded by CBP to substantially iden-
tical transactions.

In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.
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Dated:
For

Craic T. CLARK,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H302976
January 11, 2022
OT:RR:CTF:FTM H302976 TSM
CATEGORY: Classification
TARIFF NO.: 6404.11.90
MRr. GrEGORY WATTS
SkecueErs USA, Inc.
255 S. SEPULVEDA BLVD.
ManaATTAN BEACH, CA 90266

RE: Revocation of NY N285583 and NY N299433; The tariff classification of
footwear from China.

Drar MRr. Warrs:

This is in reference to New York Ruling Letter (“NY”) N285583, dated June
6, 2017, concerning the tariff classification of certain footwear. This is also in
reference to NY N299433, dated August 23, 2018, also concerning the tariff
classification of certain footwear. In those rulings, U.S. Customs and Border
Protection (“CBP”) classified the footwear at issue under subheading
6404.19.90, Harmonized Tariff Schedule of the United States (“HTSUS”),
which provides for “Footwear with outer soles of rubber, plastics, leather or
composition leather and uppers of textile materials: Footwear with outer
soles of rubber or plastics: Other: Other: Valued over $12/pair.” Upon addi-
tional review, we have found this classification to be incorrect. For the rea-
sons set forth below we hereby revoke NY N285583 and NY N299433.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107
Stat. 2057), a notice was published in the Customs Bulletin, Volume 53, No.
37, on October 16, 2019, proposing to revoke NY N285583 and NY N299433,
and to revoke any treatment accorded to substantially identical transactions.
Five comments opposing the proposed action were received on or before
November 15, 2019.

FACTS:

NY N285583 describes the subject merchandise as follows:

Style 80523L is a girl’s, closed-toe, closed-heel, below-the-ankle shoe. You
provided the external surface area breakdown of the upper as 55.16
percent textile and 44.84 percent synthetic (rubber or plastics). The shoe
has bungee type elastic laces that are threaded through four textile
eyelets. It features a padded collar and a padded tongue with a sewn on
textile overlay strip on the topside that extends up to form a pull-on tab
containing the word Skechers. The shoe has a heel pull-on tab and a
synthetic heel overlay with the word Skechers. Embroidered to the lateral
side of the shoe is a butterfly and floral motif. It has a hook and loop strap
closure at the top of the instep with a label that has the word Skechers.
The outer sole is made from 90 percent rubber and 10 percent ethylene
vinyl acetate (EVA). The shoe is lightweight with a flexible outer sole. The
value is stated to be over $12/pair.
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An image of footwear Style 80523L is displayed below:

NY N299433 describes the subject merchandise as follows:

GrandPro Tennis Sneaker Stock # W14150, is a woman’s closed-toe,
closed-heel, and below-the-ankle casual shoe. The upper is made from
textile material and leather. The textile material upper is embroidered
with gold metallic thread depicting foliage. It features a lace-up closure,
a leather patch on the tongue, and a leather heel overlay with the brand
name Cole Haan. The shoe has a rubber or plastics outer sole. It is not
“protective” and does have a foxing or foxing-like band. The shoe is
lightweight with a flexible outer sole.

An image of footwear Style # W14150 is displayed below:

ISSUE:
What is the tariff classification of the footwear at issue?
LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (“GRIs”). GRI 1 provides that the classification of
goods shall be determined according to the terms of the headings of the tariff
schedule and any relative section or chapter notes. In the event that the
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goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

The HTSUS provisions under consideration are as follows:

6404 Footwear with outer soles of rubber, plastics, leather or compo-
sition leather and uppers of textile materials:

Footwear with outer soles of rubber or plastics:

6404.11 Sports footwear; tennis shoes, basketball shoes,
gym shoes, training shoes and the like:

Other:

6404.11.90 Valued over $12/pair
* & £

6404.19 Other:

Other:
6404.19.90 Valued over $12/pair

% % *

Additional U.S. Note 2 to Chapter 64 provides as follows:
For the purposes of this chapter, the term “tennis shoes, basketball shoes,
gym shoes, training shoes and the like” covers athletic footwear other
than sports footwear (as defined in subheading note 1 above), whether or
not principally used for such athletic games or purposes.’

* k *

“Footwear Definitions” T.D. 93-88, dated October 25, 1993, provides in
relevant part:
“Athletic” footwear (sports footwear included in this context) includes:

1. Shoes usable only in the serious pursuit of a particular sport,
which have or have provision for attachment of spikes, cleats,
clips or the like.

2. Ski, wrestling & boxing boots; cycling shoes; and skating boots
w/o skates attached.

3. Tennis shoes, basketball shoes, gym shoes (sneakers), training
shoes (joggers) and the like whether or not principally used for
such games or purposes.

It does not include:

1. Shoes that resemble sport shoes but clearly could not be used at
all in that sporting activity. Examples include sneakers with a
sequined or extensively embroidered uppers.

! Subheading Note 1 to Chapter 64 provides as follows:

For the purposes of subheadings 6402.12, 6402.19, 6403.12, 6403.19 and 6404.11, the
expression “sports footwear” applies only to:

(a) Footwear which is designed for a sporting activity and has, or has provision for the
attachment of spikes, sprigs, cleats, stops, clips, bars or the like;

(b) Skating boots, ski-boots and cross-country ski footwear, snowboard boots, wrestling
boots, boxing boots and cycling shoes.
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2. A “slip-on”, except gymnastic slippers.
3. Skate boots with ice or roller skates attached.

In NY N285583 and NY N299433, CBP concluded that consistent with the
definition of “athletic footwear” in T.D. 93—-88, “ ‘athletic’ footwear does not
include ... sneakers with a sequined or extensively embroidered upper.” Upon
additional review, we find that to be incorrect. Although sneakers with a
sequined or extensively embroidered uppers are referenced as examples of
footwear that is not covered by the T.D. 93-88 definition of “athletic” foot-
wear, we note that the definition also requires the footwear to be such that
could clearly not be used at all in a sporting activity. Accordingly, we find that
embroidery alone does not preclude footwear from being classified as “Sports
footwear; tennis shoes, basketball shoes, gym shoes, training shoes and the
like” of subheading 6404.11, HTSUS.

Upon further review, we find that the record does not show that the
embroidered footwear at issue in NY N285583 and NY N299433 could clearly
not be used at all in a sporting activity. Moreover, there is nothing in the
construction of the footwear at issue in these rulings that would preclude its
use as athletic. We find that the footwear at issue in NY N285583 is suitable
for athletic activity based on the following features: it is lightweight and
flexible, it has a traction outer sole, an underfoot cushioning, a secure form of
closure (consisting of no tie elastic shoelaces and hook and loop strap closure),
as well as an overall athletic appearance. With regard to the footwear at issue
in NY N299433, we also find that it is suitable for athletic activity based on
the following features: it is a sneaker with an overall athletic appearance, it
has adequate underfoot cushioning, a secure lace closure, and a flexible
rubber/plastic traction outer sole. Therefore, we conclude that although the
footwear at issue is embroidered, it meets the T.D. 93-88 definition of “Ath-
letic” footwear. Moreover, it meets the definition of “tennis shoes, basketball
shoes, gym shoes, training shoes and the like” found in Additional U.S. Note
2 to Chapter 64, which provides that athletic footwear may or may not be
principally used for athletic games or purposes.

Accordingly, we find that the footwear at issue in NY N285583 and NY
N299433 is classified in subheading 6404.11, HTSUS, and more specifically
in subheading 6404.11.90, HTSUS, which provides for “Footwear with outer
soles of rubber, plastics, leather or composition leather and uppers of textile
materials: Footwear with outer soles of rubber or plastics: Sports footwear;
tennis shoes, basketball shoes, gym shoes, training shoes and the like: Other:
Valued over $12/pair.”

As noted above, we received five comments opposing the proposed revoca-
tion of NY N285583 and NY N299433. Three of the commenters argued that
embroidered footwear is not “athletic footwear” pursuant to T.D. 93-88.
Specifically, one of the commenters argued that embroidered footwear is
excepted by T.D. 93—-88 from classification as “athletic footwear.” One other
commenter claimed that pursuant to T.D. 93-88, extensively embroidered
footwear is, by definition, incapable of athletic use. One more commenter
further argued that CBP’s determination that the shoes at issue “are suitable
for athletic activity” because they have flexible outsoles with traction, cush-
ioned insoles and a secure closure, is a definition of athletic footwear that
does not exist in the HTSUS or T.D. 93-88.

With regard to the above arguments, we note that T.D. 93-88 provides in
relevant part that athletic footwear does not include shoes that resemble
sport shoes but clearly could not be used at all in a sporting activity. Ex-
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amples include sneakers with a sequined or extensively embroidered uppers.
Accordingly, consistent with T.D. 93-88, sneakers with sequined or exten-
sively embroidered uppers cannot be classified as “athletic footwear” only if
they are also such that could not be used at all in a sporting activity. As
discussed in our decision above, embroidery alone does not preclude footwear
from being classified as “Sports footwear; tennis shoes, basketball shoes, gym
shoes, training shoes and the like” of subheading 6404.11, HTSUS. With
regard to the argument concerning the definition of “athletic footwear,” we
note that both T.D. 93-88 and Additional U.S. Note 2 to Chapter 64, HTSUS,
in relevant part define “athletic footwear” as “tennis shoes, basketball shoes,
gym shoes, training shoes and the like, whether or not principally used for
such athletic games of purposes.” As discussed above, T.D. 93-88 further
provides that athletic footwear does not include shoes that resemble sport
shoes but clearly could not be used at all in a sporting activity. Consistent
with this definition, we find that the footwear at issue is akin to “tennis shoes,
basketball shoes, gym shoes, training shoes and the like” and is “suitable for
athletic activity” because it has features such as flexible outsoles with trac-
tion, underfoot cushioning, a secure lace closure, as well as an overall athletic
appearance.

In addition to the above, one commenter also argued that the principle of
ejusdem generis requires anything falling under the general term “or the
like,” found in the T.D. 93-88 definition of “athletic footwear,” to possess the
same essential characteristics as the specified enumerated articles. However,
according to the commenter, the presence of embroidery suggests that em-
broidered footwear does not possess the characteristics of athletic footwear.
The commenter referenced HQ H265479, dated March 28, 2016, in which
CBP concluded that certain shoes were suitable for “fast footwork” since they
did not have any external decorations, such as sequins or beads that could
otherwise come loose and fall off. The commenter further stated that footwear
with extensive embroidery is not suitable for “fast footwork,” which is the
essential characteristic of all athletic footwear, according to HQ 952228,
dated June 7, 1993, and other rulings. Moreover, this commenter argued that
extensive embroidery on footwear presents an injury hazard, rendering the
shoes unsuitable for use during a sporting activity.

Upon review, we agree with the commenter that the principle of ejusdem
generis requires that the items falling under the general term “or the like”
need to possess the same essential characteristics as the specified enumer-
ated articles. However, as discussed above we find that the footwear at issue
falls under the term “or the like” and is “suitable for athletic activity” because
it has certain features found in the athletic footwear. We do not find that
embroidery negatively impacts these athletic features or presents an injury
hazard. While suitability for “fast footwork” is a characteristic of athletic
footwear, as CBP determined in HQ 952228, we do not find that footwear with
extensive embroidery is not suitable for fast footwork. In this regard, we also
note that embroidery is not similar to external decorations such as sequins or
beads that could come lose and fall off, presenting an injury hazard. Even if
one or more of the threads were to come loose, such threads would remain
attached to the footwear and not affect its suitability for fast footwork.

One of the commenters also argued that footwear should not be defined as
“athletic footwear” unless it is marketed as such. Specifically, the commenter
claimed that the definition of athletic footwear should include factors other
than the general appearance and several other characteristics, such as foxing
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or lightweight sole. The commenter claimed that footwear marketing should
also be taken into account. Similarly, another commenter also noted that
embroidered footwear is not marketed as athletic footwear.

In this regard, consistent with discussion above and the definition found in
T.D. 93-88 and Additional U.S. Note 2 to Chapter 64, HTSUS, we find that
the relevant considerations are whether the footwear at issue has features
that would qualify it as “tennis shoes, basketball shoes, gym shoes (sneakers)
and the like,” and whether it is such that “resemble[s] sport shoes but clearly
could not be used at all in [a] sporting activity.” Accordingly, we conclude that
at issue in this context are footwear characteristics, not the way footwear is
marketed.

In addition, several commenters argued that embroidered footwear is not
athletic because there are no, or very few, examples of actual use of such
footwear as athletic. Specifically, one of the commenters argued that there are
almost no examples of actual shoes with athletic qualities being offered for
sale in athletic specialty shops, or used in gyms, courts, etc. Further, this
commenter claimed that extensively embroidered footwear has never been
understood by the trade to have “general athletic appearance,” because it is
not sought out by or offered to consumers as athletic. Such footwear, the
commenter further argued, is produced for casual use and is a type of modern
casual footwear, which has some traits similar to athletic footwear, but does
not have the technical aspects of modern athletic construction. Similarly, one
other commenter argued that embroidered footwear belongs in the category
of fashion sneakers, which share some traits with athletic footwear, but are
not intended for athletic purposes. The commenter also noted that there are
only a few examples of fashion sneakers being used for athletic purposes. One
more commenter claimed that since the tariff term “tennis shoes, basketball
shoes, gym shoes, training shoes and the like” defines footwear by use,
classification as athletic requires suitability for use and some actual use of
the footwear in pursuit of an athletic activity. According to this commenter,
suitability for use means actually, practically and commercially fit for such
use, with the mere possibility for use being insufficient.

Further, one commenter also argued that while any type of footwear could
theoretically be capable of athletic use, such use would clearly be fugitive.
According to this commenter, even footwear that could clearly be used for
athletic purposes, if such use is out of the norm, is not “athletic footwear” for
tariff classification purposes, especially if there is an overwhelming amount
of purely decorative fun and fashion features. Another commenter also ar-
gued that while Additional U.S. Note 2 states that athletic footwear is clas-
sifiable as such “whether or not principally used for such athletic games or
purposes,” that does not mean that a fugitive use would be determinative,
and just because a shoe theoretically could be used as athletic footwear
because of the presence of flexible outer soles and other features, extensive
embroidery precludes its classification as athletic footwear.

With regard to the above comments, we disagree. In this regard, we note
that to qualify under Additional U.S. Note 2 and T.D. 93-88 as “athletic
footwear,” evidence of actual use is not necessary. Contrary to the above
arguments, we find that the relevant considerations are whether the foot-
wear at issue has features that would qualify it as “tennis shoes, basketball
shoes, gym shoes (sneakers) and the like,” and whether it could be used for
athletic activity, even if such use is not principal. Only embroidered footwear
that “could not be used at all in [a] sporting activity” would not qualify as
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“athletic footwear” under U.S. Note 2 and T.D. 93-88. As discussed above, we
also disagree that embroidery alone precludes footwear from being classified
as “athletic footwear.”

HOLDING:

By application of GRIs 1 and 6, we find that the footwear at issue in NY
N285583 and NY N299433 is classified under heading 6404, HTSUS, and
specifically under subheading 6404.11.90, HT'SUS, which provides for “Foot-
wear with outer soles of rubber, plastics, leather or composition leather and
uppers of textile materials: Footwear with outer soles of rubber or plastics:
Sports footwear; tennis shoes, basketball shoes, gym shoes, training shoes
and the like: Other: Valued over $12/pair.” The 2021 column one, general rate
of duty is 20% ad valorem.

EFFECT ON OTHER RULINGS:

NY N285583, dated June 6, 2017, and NY N299433, dated August 23, 2018,
are REVOKED, in accordance with the above analysis.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
Sincerely,

For

Craic T. CLARK,
Director
Commercial and Trade Facilitation Division

T e

PROPOSED MODIFICATION OF A RULING LETTER AND
PROPOSED MODIFICATION OF TREATMENT RELATING
TO THE TARIFF CLASSIFICATION OF A SILICONE PART

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification of one ruling letter and
proposed modification of treatment relating to the tariff classification
of a silicone part.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19
U.S.C. § 1625(c)), as amended by section 623 of title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
interested parties that U.S. Customs and Border Protection (CBP)
intends to modify a ruling letter concerning the tariff classification of
a silicone part under the Harmonized Tariff Schedule of the United
States (HTSUS). Similarly, CBP intends to revoke any treatment
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previously accorded by CBP to substantially identical transactions.
Comments on the correctness of the proposed actions are invited.

DATE: Comments must be received on or before February 25,
2022.

ADDRESS: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Erin Frey, Commercial and Trade Facilitation
Division, 90 K St., NE, 10th Floor, Washington, DC 20229-1177.
Due to the COVID-19 pandemic, CBP is also allowing commenters
to submit electronic comments to the following email address:
1625Comments@cbp.dhs.gov. All comments should reference the
title of the proposed notice at issue and the Customs Bulletin
volume, number and date of publication. Due to the relevant
COVID-19-related restrictions, CBP has limited its on-site public
inspection of public comments to 1625 notices. Arrangements to
inspect submitted comments should be made in advance by calling
Ms. Erin Frey at (202) 325-1757.

FOR FURTHER INFORMATION CONTACT: Nataline Viray-
Fung, Electronics, Machinery, Automotive, and International
Nomenclature Branch, Regulations and Rulings, Office of Trade, at
nataline.viray-fung@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), this notice advises interested
parties that CBP is proposing to modify a ruling letter pertaining to
the tariff classification of a certain silicone part. Although in this
notice, CBP is specifically referring to Headquarters Ruling Letter
(“HQ”) 55809, dated November 10, 1994 (Attachment A), this notice
also covers any rulings on this merchandise which may exist, but
have not been specifically identified. CBP has undertaken reasonable
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efforts to search existing databases for rulings in addition to the one
identified. No further rulings have been found. Any party who has
received an interpretive ruling or decision (i.e., a ruling letter, inter-
nal advice memorandum or decision, or protest review decision) on
the merchandise subject to this notice should advise CBP during the
comment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is proposing to
revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this comment period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice may raise
issues of reasonable care on the part of the importer or its agents for
importations of merchandise subsequent to the effective date of the
final decision on this notice.

In HQ 55809, CBP stated that all components of an Aerochamber
device are classified in subheading 9019.20, HTSUS, which provides
for “Mechano-therapy appliances; massage apparatus; psychological
aptitude-testing apparatus; ozone therapy, oxygen therapy, aerosol
therapy, artificial respiration or other therapeutic respiration appa-
ratus; parts and accessories thereof.” CBP has reviewed HQ 55809
and has determined the ruling letter to be in error. It is now CBP’s
position that one component of the Aerochamber, a silicone flap, is
properly classified, in heading 3926, HTSUS, specifically in subhead-
ing 3926.90.99, HTSUS, which provides for “Other articles of plastics
and articles of other materials of headings 3901 to 3914: Other:
Other.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is proposing to modify HQ
55809 and to revoke or modify any other ruling not specifically iden-
tified to reflect the analysis contained in the proposed Headquarters
Ruling Letter H314649, set forth as Attachment B to this notice.
Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is proposing to
revoke any treatment previously accorded by CBP to substantially
identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.

Dated:
GREGORY CONNOR
for

CraiG C. CLARK,
Director
Commercial and Trade Facilitation Division

Attachments
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ATTACHMENT A

HQ 558009
November 10, 1994
MAR-2-05 CO:R:C:S 558009 WAS
CATEGORY: Marking
Brian J. O’SuEa, Esq.
McKenna & Cuneo
1575 Eve StreEET, N.W.
Wasnineron, D.C. 20005

RE: NAFTA country of origin marking of Aerochamber aerosol therapy
device; Article 509; Annex 311; 19 CFR 134.34; 19 CFR 134.46

Dear Mr. O’SHEA:

This is in reference to your letter dated July 14, 1994, on behalf of Mon-
aghan Medical Corporation, concerning the country of origin marking of a
certain aerosol therapy device under the North American Free Trade Agree-
ment (“NAFTA”). You have enclosed samples of the Aerochamber with
FLOWSIGnal, the Aerochamber with Mask and a container with your ruling
request for our review.

FACTS:

You state that the subject merchandise consists of parts and components
for an aerosol therapy device which is marketed under the trademark “Aero-
chamber.” According to your submission, the Aerochamber is an FDA-
approved medical device that is used with a metered dose inhaler (“MDI”) to
deliver aerosol medication. It was designed to simplify delivery of medication
to patients suffering from asthma who are unable to properly coordinate an
MDI (due to age or ill-health), to reduce undesirable side effects that result
from use of a MDI alone in the delivery of medication, such as oral candidi-
asis, and to enhance the therapeutic value of the medication.

The device is described as a temporary holding chamber for MDI-dispersed
medication. You state that the basic model (“Aerochamber with FLOWSIG-
nal”) is in the shape of a tube measuring approximately 4 1/2 inches in length
and 1 1/2 inches in diameter. At one end of the holding chamber is a plastic
mouthpiece containing a one-way silicone inhalation “flapper” valve and
exhalation ports. At the other end of the device is a rubber end cap with a port
into which a standard MDI may be inserted. Imbedded in the rim of the end
cap is what you refer to as a FLOWSIGnal, a plastic whistle-like device,
which sounds if the patient fails to inhale at a slow and even pace. You state
that, except for the silicone flapper valve, the Aerochamber is made entirely
of plastic.

You submit that a second model Aerochamber, which is referred to as
Aerochamber with Mask, is nearly identical to the basic model, but is fitted
with a permanently-attached silicone mask. This model is particularly de-
signed for infants and the infirm who may not have the strength or ability to
hold the device and coordinate inhalation and delivery of the medication.

You state that Monaghan Medical does not import finished Aerochambers.
Rather, the company imports the component parts of the device, which it then
assembles, tests, and packages at its facility in Plattsburgh, New York. All of
the imported components are of Canadian origin.
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You submit that in Headquarters Ruling Letter (HRL) 089937 dated No-
vember 18, 1991, Customs classified the Aerochamber under subheading
9019.20.00, HTSUS, which provides for “Ozone therapy, oxygen therapy,
aerosol therapy, artificial respiration or other therapeutic respiration appa-
ratus; parts and accessories thereof.”

The Aerochamber with FLOWSIGnal consists of the following six compo-
nents: mouthpiece cap, mouthpiece, die-cut silicon diaphragm valve, aero-
chamber body, thermoplastic MDI-end, and polycarbonate reed whistle. All of
the components of the Aerochamber with FLOWSIGnal are classified in
subheading 9019.20.00, HT'SUS. The Aerochamber with Mask consists of the
following seven components: die-cut silicon diaphragm valve, aerochamber
body, thermoplastic MDI-end, polycarbonate reed whistle, silicon mask, mask
adaptor, and mask lock ring. All of the components of the Aerochamber with
Mask are classified in subheading 9019.20.00, HTSUS.

You state that the assembly of the Aerochamber with FLOWSIGnal is a
multi-stage process in which approximately 40 employees are directly in-
volved, not including quality control and parts handling employees. You have
described the assembly of the Aerochamber with FLOWSIGnal as follows:

1. The Aerochamber body is silk-screened with instructions for use,
Monaghan Medical’s name, and address, and an origin designation.

2. In a subassembly, the polycarbonate reed whistle is fitted into MDI-
end cap by means of a mechanical press.

3. The Aerochamber body is inspected for physical and silk-screen de-
fects.

4. The diaphragm valve is placed on posts extending from Aerochamber
body. The valve is then visually inspected to ensure precision of fit on
body; stretched valves are rejected.

5.  The mouthpiece of the device is installed on the Aerochamber body,
over the diaphragm valve, after ensuring that it is properly aligned
with silk-screening on the body. The locking tabs of the mouthpiece
are permanently snapped into place on the body with a mechanical
press.

6. The mouthpiece is then inspected for proper fit, and checked for loose
flash at the locking tabs. This mouthpiece/valve/body subassembly is
then placed on conveyor for lot coding.

7.  The mouthpiece/valve/body subassembly is printed with lot code by
an ink jet printer.

8.  The body is checked for loose flash at locking tabs. If any flashing is
found, the body is set aside for deflashing procedure, in which flash is
removed by exacto knife or equivalent tool, and then returned to the
assembly line.

9. The mouthpiece/valve/body subassembly is vacuumed inside and out
of both ends to remove all foreign material.

10. The MDI-end/whistle subassembly is aligned and joined to the
mouthpiece/valve/body subassembly. This is done by stretching the
“rubberized” end over the open end of Aerochamber body.

11. The protective mouthpiece cap is then slipped onto the MDI-end.

12. The assembled Aerochamber is visually inspected and packaged for
delivery.
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You state that the assembly of the Aerochamber with Mask generally
follows the same above-listed steps. However, a mouthpiece is not used with
this model (step 6), and certain of the smaller models of Aerochamber with
Mask do not have a whistle installed in the MDI-end of the device (step 2).
Instead, the Aerochamber with Mask models require attachment of a mask-
subassembly and mask to the Aerochamber body. This subassembly consists
of a lock ring and mask adaptor, which are permanently attached to each
other by means of a mechanical press. The mask-subassembly is then per-
manently snapped, also by means of a mechanical press and locking tabs, to
the Aerochamber body. The base of the rubberized silicon mask is then
stretched to fit over the mask-adaptor end of the device.

You state that Monaghan Medical packages the finished Aerochambers for
delivery to hospitals in the U.S. According to the information provided, each
individual Aerochamber is packaged in a plastic pouch that is marked with
Monaghan Medical’s name and address, in compliance with FDA regulations.
You submit that Monaghan Medical than packages the pouched Aerocham-
bers in quantities of either 10 or 50 in a cardboard box, which is sealed for
delivery to hospitals. The box is marked with the product name, Monaghan
Medical’s name and address and, on the same side and directly below Mon-
aghan Medical’s name and address, a country of origin statement.

You submit that Monaghan Medical’s sales of the Aerochamber are made to
hospitals through medical supply distributors to hospitals in the U.S. Accord-
ing to your submission, the distributors deliver the product to hospitals in
Monaghan Medical’s packaging; none of the distributors repackage the Aero-
chambers sold to hospitals.

You claim that the imported Aerochamber parts and their containers are
excepted from country of origin marking because Monaghan Medical, the
importer, is the ultimate purchaser and will “reasonably know” the origin of
the imported articles. Alternatively, you argue that the Aerochamber is ex-
cepted from individual marking because it will be delivered to ultimate
purchasers in the U.S. — the hospitals — in properly marked containers.

ISSUE:

What are the country of origin marking requirements applicable to the
imported Aerochamber parts?

LAW AND ANALYSIS:

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C.
1304), provides that, unless excepted, every article of foreign origin (or its
container) imported into the U.S. shall be marked in a conspicuous place as
legibly, indelibly and permanently as the nature of the article (or its con-
tainer) will permit, in such a manner as to indicate to the ultimate purchaser
in the U.S. the country of origin of the article. Part 134, Customs Regulations
(19 CFR Part 134) implements the country of origin marking requirements
and exceptions of 19 U.S.C. 1304.

The country of origin marking requirements for a “good of a NAFTA
country” are also determined in accordance with Annex 311 of the North
American Free Trade Agreement (“NAFTA”), as implemented by section 207
of the North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (December 8, 1993) and the interim amendments to
the Customs Regulations published as T.D. 944 (59 Fed. Reg. 109, January
3, 1994) with corrections (59 Fed. Reg. 5082, February 3, 1994) and T.D. 94-1
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(59 Fed. Reg. 69460, December 30, 1993). These interim amendments took
effect on January 1, 1994, to coincide with the effective date of the NAFTA.
The Marking Rules used for determining whether a good is a good of a
NAFTA country are contained in T.D. 94—4 (adding a new Part 102, Customs
Regulations). The marking requirements for these goods are set forth in T.D.
94-1 (interim amendments to various provisions of Part 134, Customs Regu-
lations).

Section 134.45(a)(2) of the interim regulations, provides that “a good of a
NAFTA country may be marked with the name of the country of origin in
English, French, or Spanish. Section 134.1(g) of the interim regulations,
defines a “good of a NAFTA country” as an article for which the country of
origin is Canada, Mexico or the United States as determined under the
NAFTA Marking Rules.

The interim NAFTA regulations provide an exception from marking for a
good of a NAFTA country which is to be processed in the U.S. in a manner
that would result in the good becoming a good of the U.S. under the NAFTA
Marking Rules. See 19 CFR 134.35(b). The outermost container of an article
which qualifies for this exception must be marked with the article’s origin,
unless the good is processed by the importer or on its behalf. For purposes of
this ruling, we are assuming that the component parts of the Aerochambers
imported from Canada are goods of Canada under the NAFTA Marking
Rules.

Part 102 of the interim regulations, sets forth the “NAFTA Marking Rules”
for purposes of determining whether a good is a good of a NAFTA country for
marking purposes. Section 102.11 of the interim regulations, sets forth the
required hierarchy for determining country of origin for marking purposes.
Section 102.11(a) of the interim regulations states that “[tlhe country of
origin of a good is the country in which:

1. The good is wholly obtained or produced;

2. The good is produced exclusively from domestic materials; or

3. Each foreign material incorporated in that good undergoes an appli-
cable change in tariff classification set out in section 102.20 and
satisfies any other applicable requirements of that section, and all
other requirements of these rules are satisfied.

Neither section 102.11(a)(1) or (2) are applicable to the facts at issue in this
case. Pursuant to section 102.11(a)(3), the country of origin of a good is the
country in which each foreign material incorporated in that good undergoes
an applicable change in tariff classification set out in section 102.20. Section
102.20 of the interim rules, sets forth the specific tariff classification changes
and/or other operations, which are specifically required in order for country of
origin to be determined on the basis of operations performed on the foreign
materials contained in a good. In the instant case, as the Aerochamber
devices are classified in 9019.20.00, HTSUS, the change in tariff classification
must be made in accordance with section 102.20(r), Section XVIII: Chapters
90 through 92, subheading 9019.20, HTSUS, of the interim regulations,
which states in part that:

A change to subheading 9019.10 through 9019.20 from any other sub-
heading, including another subheading within that group.

Therefore, each imported Canadian material incorporated in the Aero-
chamber device must come from a different subheading than 9019.20,
HTSUS. In the instant case, all of the imported components are classified in
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subheading 9019.20, HTSUS, which is the same subheading as the finished
good. Thus, a change in tariff classification does not occur.

However, section 102.16(a)(2) of the interim regulations states that “[ilf a
good is produced in one country but one or more of the foreign materials
incorporated into the good do not undergo an applicable change in tariff
classification provided in section 102.20 because:

(2) The heading for the good provides for both the good itself and its parts
and is not further subdivided into subheadings, or the subheading for the
good provides for both the good itself and its parts, the country of origin
of a good is the country in which the good was produced provided that the
production of the good results in a substantial transformation of those
parts.

“Production” is defined in section 102.1(n) of the interim regulations as
“growing, mining, harvesting, fishing, trapping, hunting, manufacturing,
processing or assembling a good.” “Substantial transformation” is defined in
section 102.1(p) of the interim regulations as “production which results in a
new and different article, with a new name, character, and use.”

In determining whether the combining of parts or materials constitutes a
substantial transformation, the issue is the extent of operations performed
and whether the parts lose their identity and become an integral part of the
new article. Belcrest Linen v. United States, 6 CIT 204, 573 F. Supp. 1149
(1983), aff'd, 2 Fed. Cir. 105, 741 F.2d 1368 (1984). Assembly operations which
are minimal or simple, as opposed to complex or meaningful, will generally
not result in a substantial transformation. See C.S.D.’s 80-111, 89-110,
89-129, 90-51; see also C.S.D. 85-25, which held that the process of incor-
porating a significant number of component parts onto a printed circuit board
subassembly constituted a processing sufficiently complex to result in the
subassembly being considered a substantially transformed constituent ma-
terial of the final article for purposes of the Generalized System of Prefer-
ences (GSP). The focus of C.S.D. 85-25 was a PCBA which was produced by
assembling in excess of 50 discrete fabricated components (e.g., resistors,
capacitors, diodes, transistors, integrated circuits, sockets, and connectors)
onto a printed circuit board. Customs determined that the assembly of the
PCBA involved a large number of components and a significant number of
different operations, required a relatively significant period of time as well as
skill, attention to detail, and quality control, and resulted in significant
economic benefit to the GSP country from the standpoint of both value added
to the PCBA and the overall employment generated thereby. In addition,
Customs found in this case that the PCBA represented a distinct article,
different from both the components from which it was made and the matrix
printer into which it was incorporated and, therefore, the assembled PCBA
constituted a substantially transformed intermediate article within the
meaning of 19 CFR 10.177(a).

In the present case, based on the above-referenced C.S.D.’s, we are of the
opinion that joining the six components of the Aerochamber with FLOWSIG-
nal (mouthpiece, silicon valve, body, MDI-end, reed whistle, and mouthpiece
cap) and the eight components of the Aerochamber with Mask (mouthpiece,
silicon valve, body, MDI-end, reed whistle, silicon mask, mask adaptor, and
mask lock ring) by means of a mechanical press or slipping or stretching a
component or subassembly over another component or subassembly does not
constitute a complex and meaningful operation, and therefore, does not result
in a substantial transformation. The final assembly does not appear to sig-
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nificantly affect the character of the Aerochamber body or any of the other
components so as to cause the components to lose their separate identities.

Therefore, it is our determination that the Aerochamber devices do not
become goods of the U.S. pursuant to section102.16(a)(2).

Since the country of origin is not determined by section102.11(a) (incorpo-
rating section 102.20) of the interim regulations, the next step in the country
of origin interim regulations hierarchy is section 102.11(b). Section 102.11(b)
of the interim regulations states as follows:

Except for a good that is specifically described in the Harmonized Tariff
Schedule as a set, or is classified as a set pursuant to General Rule of
Interpretation 2, where the country of origin cannot be determined under
paragraph (a), the country of origin of the good:

(1) Is the country or countries of origin of the single material that imparts
the essential character of the good. . .

“Material” is defined in section 102.1(1) of the interim regulations as “a good
that is incorporated into another good as a result of production with respect
to that other good, and includes parts, ingredients, subassemblies, and com-
ponents.”

Pursuant to section 102.18(b)(2), “for purposes of applying section 102.11,
only domestic and foreign materials (including self-produced materials) that
are classified in a tariff provision from which a change in tariff classification
is not allowed in the rule for the good set out in section 102.20 shall be taken
into consideration in determining the parts or materials that determine the
essential character of the good.”

Therefore, taking into account only those domestic and foreign materials
that are classified in a tariff provision for which a change in tariff classifica-
tion is not allowed in the rule for the good under section 102.20, we are of the
opinion that no single material of either the Aerochamber with Mask or the
Aerochamber with FLOWSIGnal imparts the essential character of the good.
Each of the components of the Aerochamber devices plays an important role
in the operation of the devices. Moreover, there is no single component of the
Aerochamber devices which can be said to constitute the essential character
on the basis of either the bulk, quantity, weight, or value of the material in
relation to the other components. Therefore, it is our opinion that, as no
single component of the Aerochamber devices imparts the essential character
of the good, the country of origin of these devices cannot be determined on the
basis of section 102.11(b).

As the medical devices are not specifically described in the Harmonized
System as a set or mixture, or classified as a set, mixture or composite good
pursuant to General Rule of Interpretation 3, section 102.11(c), is not appli-
cable.

Therefore, the next step in the country of origin interim regulations hier-
archy is section 102.11(d). Pursuant to section 102.11(d):

Where the country of origin of a good cannot be determined under para-

graphs (a) through (c), the country of origin of the good is:
1. The last country in which the good underwent production, other

than by simple assembly or minor processing.

“Simple assembly” is defined in section 102.1(o) as “the fitting together of five
or fewer parts all of which are foreign (excluding fasteners such as screws,
bolts, etc.) by bolting, gluing, soldering, sewing or by other means without
more than minor processing. “Minor processing” is defined in section102.1(m)
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as including, in part, the mere dilution with water or another substance,
cleaning, application of preservative or decorative coatings, trimming, filing,
or cutting off of small amounts of excess materials, unloading, reloading,
putting up in measured doses, packing, repacking, testing, marking, sorting,
or grading, ornamental or finishing operations incidental to textile good
production.

The assembly of the Aerochamber with Mask and Aerochamber with
FLOWSIGnal devices does not constitute a “simple assembly” operation as
defined in section 102.1(o) above. The Aerochamber with Mask consists of
seven foreign components and the Aerochamber with FLOWSIGnal consists
of six foreign components. These devices are assembled by means of snapping
components together with a mechanical press and stretching rubberized
components to fit together which is more than a minor processing operation.
Therefore, as the Aerochamber devices undergo a final assembly operation in
the U.S., the country of origin of these devices is the U.S., pursuant to section
102.11(d). Accordingly, these products are excepted from country of origin
marking pursuant to section 134.35(b), and the outermost containers of the
good need not be marked with the country of origin of the parts as the good
is processed by the importer in the U.S.

In the alternative, you argue that the finished medical devices that Mon-
aghan Medical sells in the U.S. are eligible for a container-marking exception
under 19 CFR 134.34. You claim that the Aerochamber parts imported by
Monaghan Medical, which will be assembled and repacked after importation
into sealed containers that will be delivered to hospitals in the U.S. are
eligible for this exception from marking. You also state that the sealed
containers into which the articles will be repacked will be clearly and con-
spicuously marked “Assembled in the USA of Canadian Components.” As we
have already determined that the medical devices as well as the outermost
containers of the devices are excepted from marking, this issue will not be
addressed.

HOLDING:

Based on the information and samples submitted, we are of the opinion
that Aerochamber devices become goods of the U.S. pursuant to section
102.11(d), and therefore, the goods are excepted from marking pursuant to
section 134.35(b), and as the good is processed by the importer, the outermost
container of the good is also excepted from marking under this provision.

Sincerely,
JouN DuRraNT,
Director
Commercial Rulings Division
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ATTACHMENT B

HQ H312164
CLA-2 OT:RR:CTF:EMAIN H312164 NVF
CATEGORY: Classification
TARIFF NO.: 3926.90.99
Brian J. O’SuEa, Esq.
McKenNa & CUNEO
1575 Eve StreEET, N.W.
Wasnineron, D.C. 20005

RE: Modification of HQ 558009; Silicone part

Dear MRr. O’SHEA:

This ruling is in reference to Headquarters Ruling Letter (“HQ”) 558009,
dated November 10, 1994, regarding the country of origin marking of an
Aerochamber device under the North American Free Trade Agreement
(“NAFTA”). In HQ 558009, U.S. Customs and Border Protection (“CBP”)
classified the component parts of the Aerochamber under subheading
9019.20, HTSUS which provides for, “Mechano-therapy appliance; massage
apparatus; psychological aptitude-testing apparatus; ozone therapy, oxygen
therapy, aerosol therapy, artificial respiration or other therapeutic respira-
tion apparatus; parts and accessories thereof: Ozone therapy, oxygen therapy,
aerosol therapy, artificial respiration or other therapeutic respiration appa-
ratus; parts and accessories thereof.”

We have since reviewed HQ 558009 and determined that the portion of the
ruling pertaining to the classification of the silicone valve is in error. There-
fore, CBP is modifying HQ 558009 according to the analysis set forth below.

FACTS:

In HQ 558009, the Aerochamber is described as:

{Aln aerosol therapy device which is marketed under the trademark
“Aerochamber. According to your submission, the Aerochamber is an
FDA-approved medical device that is used with a metered dose inhaler
(“MDTI”) to deliver aerosol medication. It was designed to simplify delivery
of medication to patients suffering from asthma who are unable to prop-
erly coordinate an MDI (due to age or ill-health), to reduce undesirable
side effects that result from use of a MDI alone in the delivery of medi-
cation, such as oral candidiasis, and to enhance the therapeutic value of
the medication.

The device is described as a temporary holding chamber for MDI-
dispersed medication . . . . {Tthe basic model (“Aerochamber with
FLOWSIGnal”) is in the shape of a tube measuring approximately 4 1/2
inches in length and 1 1/2 inches in diameter. At one end of the holding
chamber is a plastic mouthpiece containing a one-way silicone inhalation
“flapper” valve and exhalation ports. At the other end of the device is a
rubber end cap with a port into which a standard MDI may be inserted.
Imbedded in the rim of the end cap is what you refer to as a FLOWSIGnal,
a plastic whistle-like device, which sounds if the patient fails to inhale at
a slow and even pace . . . . {E}xcept for the silicone flapper valve, the
Aerochamber is made entirely of plastic.
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{A} second model Aerochamber, which is referred to as Aerochamber with
Mask, is nearly identical to the basic model, but is fitted with a
permanently-attached silicone mask. This model is particularly designed
for infants and the infirm who may not have the strength or ability to hold
the device and coordinate inhalation and delivery of the medication.

The Aerochamber with FLOWSIGnal consists of the following six compo-
nents: mouthpiece cap, mouthpiece, die-cut silicon diaphragm valve, aero-
chamber body, thermoplastic MDI-end, and polycarbonate reed whistle
. ... The Aerochamber with Mask consists of the following seven compo-
nents: die-cut silicon diaphragm valve, aerochamber body, thermoplastic
MDI-end, polycarbonate reed whistle, silicon mask, mask adaptor, and
mask lock ring.

In HQ 558009, CBP stated without explanation that all the component
parts of the Aerochamber are classified under subheading 9019.20, HTSUS
which provides for, “Mechano-therapy appliance; massage apparatus; psy-
chological aptitude-testing apparatus; ozone therapy, oxygen therapy, aerosol
therapy, artificial respiration or other therapeutic respiration apparatus;
parts and accessories thereof: Ozone therapy, oxygen therapy, aerosol
therapy, artificial respiration or other therapeutic respiration apparatus;
parts and accessories thereof.”

CBP next determined the NAFTA country of origin marking of two models
of Aerochamber and found that, pursuant to Section 102.11 of the interim
NAFTA regulations, the Aerochamber devices became goods of the U.S. and
were excepted from marking pursuant to Section 134.35(b) and because the
goods were processed by the importer, the outermost container of the goods
were also excepted from marking.

ISSUE:

Whether the silicone valve is classified as an other article of plastic of
heading 3926, HTSUS, or as a part of heading 9019, HTSUS.

LAW AND ANALYSIS:

Merchandise imported into the United States is classified under the HT-
SUS. Tariff classification is governed by the principles set forth in the Gen-
eral Rules of Interpretation (“GRIs”) and, in the absence of special language
or context which requires otherwise, by the Additional U.S. Rules of Inter-
pretation. The GRIs and the Additional U.S. Rules of Interpretation are part
of the HTSUS and are to be considered statutory provisions of law for all
classification purposes.

GRI 1 requires that classification be determined first according to the
terms of the headings of the tariff schedule and any relevant section or
chapter notes. In the event that the goods cannot be classified solely on the
basis of GRI 1, and if the heading and legal notes do not otherwise require,
the remaining GRIs 2 through 6 may then be applied in order.

The HTSUS provisions under consideration in this case are as follows:

3926 Other articles of plastics and articles of other materials of headings
3901 to 3914.
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9019 Mechano-therapy appliance; massage apparatus; psychological
aptitude-testing apparatus; ozone therapy, oxygen therapy, aerosol
therapy, artificial respiration or other therapeutic respiration appara-
tus; parts and accessories thereof.

Note 2(u) to Chapter 39 states that Chapter 39 does not cover articles of
chapter 90. Therefore we must first determine whether the silicone valve is
classified under heading 9019, HTSUS, which provides for, “Mechano-
therapy appliance; massage apparatus; psychological aptitude-testing appa-
ratus; ozone therapy, oxygen therapy, aerosol therapy, artificial respiration or
other therapeutic respiration apparatus; parts and accessories thereof.”*

The term “part” is not defined in the HTSUS. In the absence of a statutory
definition, the courts have fashioned two distinct but reconcilable tests for
determining whether a particular item qualifies as a part for tariff classifi-
cation purposes. See Bauerhin Technologies Limited Partnership, & John V.
Carr & Son, Inc. v. United States, 110 F.3d 774 (Fed. Cir. 1997). Under the
first test, articulated in United States v. Willoughby Camera Stores, 21
C.C.PA. 322 (1933), an imported item qualifies as a part only if can be
described as an “integral, constituent, or component part, without which the
article to which it is to be joined, could not function as such article.” Bauer-
hin, 110 F.3d at 779. Pursuant to the second test, set forth in United States
v. Pompeo, 43 C.C.P.A. 9 (1955), a good is a “part” if it is “dedicated solely for
use” with a particular article and, “when applied to that use...meets the
Willoughby test.” Bauerhin, 110 F.3d at 779 (citing Pompeo, 43 C.C.P.A. at
14); Ludvig Svensson, Inc. v. United States, 63 F. Supp. 2d 1171, 1178 (Ct.
Int’l Trade 1999) (holding that a purported part must satisfy both the Wil-
loughby and Pompeo tests). An item is not a part if it is “a separate and
distinct commercial entity.” Bauerhin, 110 F.3d at. 779.

The term “accessory” is not defined in the HT'SUS or in the Harmonized
Commodity Description and Coding Explanatory Notes (ENs). However, this
office has previously stated that the term “accessory” is generally understood
to mean an article which is not necessary to enable the goods with which they
are intended to function. They are of secondary importance, but must, how-
ever, contribute to the effectiveness of the principal article (e.g., facilitate the
use or handling of the particular article, widen the range of its uses, or
improve its operation). See HQ 958710 (Apr 8, 1996); HQ 950166 (Nov. 8,
1991). We also employ the common and commercial meanings of the term
“accessory,” as the courts did in Rollerblade v. United States, wherein the
Court of International Trade derived from various dictionaries that an acces-
sory must relate directly to the thing accessorized. See Rollerblade, Inc. v.
United States, 116 F.Supp. 2d 1247 (Ct. Int’l Trade 2000), aff’d, 282 F.3d 1349
(Fed. Cir. 2002) (holding that inline roller-skating protective gear is not an
accessory because the protective gear does not directly act on or contact the
roller skates in any way); see also HQ 966216 (May 27, 2003), HQ H061738
(May 5, 2010).

Before we can classify the silicone valve, we must first determine the
proper classification of the Aerochamber. As stated above and in HQ 558009,
the Aerochamber is used with an MDI (a portable metered dose inhaler,

1 We note that even though we refer to the silicone part at issue as a “valve,” it is not a valve
of heading 8481. The silicone part is a simple flap. By virtue of its placement onto the
chamber, it impacts the flow of air from the chamber, but it is itself not a valve in its
condition as imported.
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typically used by asthma sufferers) that delivers medication. The Aerocham-
ber cannot be used on its own to provide any sort of aerosol therapy or relief
to a patient, therefore it is not an aerosol therapy device of heading 9019,
HTSUS. Rather, the MDI, which administers medication, is the aerosol
therapy device because it aerosolizes and releases a set amount of medicine.

The Aerochamber is an accessory of an MDI. It is a separate commercial
entity that facilitates the use of an MDI by providing a chamber that holds
the dispensed medication and allows the user to inhale the medication at his
or her own pace. Thus, the Aerochamber improves and enhances the use of
the MDI, particularly for young users or those who otherwise may have
difficulty using an MDI. The Aerochamber is not an MDI part because an
MDI does not need an Aerochamber in order to aerosolize and deliver medi-
cation. An MDI can be used effectively, with the proper technique by a
patient, without an Aerochamber. Because the Aerochamber is an accessory
to a good of heading 9019, HTSUS, it is classified as an accessory under
subheading 9019.20.00, HTSUS which provides for “Mechano-therapy appli-
ance; massage apparatus; psychological aptitude-testing apparatus; ozone
therapy, oxygen therapy, aerosol therapy, artificial respiration or other thera-
peutic respiration apparatus; parts and accessories thereof.”

We observe that heading 9019, HTSUS, does not provide for parts of
accessories. Furthermore, we must consider Mitsubishi Electronics America
v. United States, 19 CIT 378, 383 n.3 (1995), in which the Court of Interna-
tional Trade stated that:

The Court notes that if the subject merchandise is not a clutch, but rather
a part of a starter motor, then it cannot be classified as part of an
automobile, even though it is used solely in automobiles. This is because
a subpart of a particular part of an article is more specifically provided for
as a part of the part than as a part of the whole. C.F. Liebert v. United
States, 60 Cust. Ct. 677, 686-87, 287 F. Supp. 1008, 1014 (1968) (holding
that parts of clutches which are parts of winches are more specifically
provided for as parts of clutches than as parts of winches).
Therefore, regardless of whether the instant valve is considered a part of the
Aerochamber, it cannot be classified under heading 9019, HTSUS. The legal
text of the heading does not provide for parts of accessories and Mitsubishi
bars the valve from being classified as a part of an MDI. Because no other
heading provides for the silicone article (referred to as a “valve”), it therefore
is classified by constituent material as an other article of plastic of heading
3926, HTSUS.

In light of the foregoing, we conclude that the silicone valve is classified
under heading 3926, HTSUS as an other article of plastic. Our analysis in HQ
558009 pertaining to NAFTA country of origin marking requirements re-
mains the same.

HOLDING:

By application of GRIs 1 and 6, the silicone valve is classified in heading
3926, HTSUS specifically subheading 3926.90.99, HTSUS, which provides
for, “Other articles of plastics and articles of other materials of headings 3901
to 3914: Other: Other.” The general, column one rate of duty for goods of
subheading 3926.90.99, HTSUS, is 5.3% ad valorem.
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Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov/tata/hts/.

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.

Sincerely,

Craic T. CLARK,
Director
Commercial and Trade Facilitation Division

—
19 CFR PART 177

MODIFICATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF CONTROLLABLE SHADING
SYSTEM

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of one ruling letter and of revoca-
tion of treatment relating to the tariff classification of controllable
shading system.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
modifying one ruling letter concerning tariff classification of a con-
trollable shading system under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP is revoking any treatment
previously accorded by CBP to substantially identical transactions.
Notice of the proposed action was published in the Customs Bulletin,
Vol. 54, No. 38, on September 30, 2020. One comment was received in
response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
March 27, 2022.

FOR FURTHER INFORMATION CONTACT: Parisa J. Ghazi,
Food, Textiles and Marking Branch, Regulations and Rulings,
Office of Trade, at (202) 325-0272.
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SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 54, No. 38, on September 30, 2020, proposing
to modify one ruling letter pertaining to the tariff classification of a
controllable shading system. Any party who has received an interpre-
tive ruling or decision (i.e., a ruling letter, internal advice memoran-
dum or decision, or protest review decision) on the merchandise
subject to this notice should have advised CBP during the comment
period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In New York Ruling Letter (“NY”) N010048, dated May 3, 2007,
CBP classified a controllable shading system in heading 8479, HT-
SUS, which provides for “Machines and mechanical appliances hav-
ing individual functions, not specified or included elsewhere in this
chapter; parts thereof.” CBP has reviewed NY N010048 and has
determined the ruling letter to be in error. It is now CBP’s position
that the controllable shading system is properly classified, in heading
6303, HTSUS, which provides for “Curtains (including drapes) and
interior blinds; curtain or bed valances.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is modifying NY N010048
and revoking or modifying any other ruling not specifically identified
to reflect the analysis contained in Headquarters Ruling Letter
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(“HQ”) H312768, set forth as an attachment to this notice. Addition-
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-

tions.
In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.

Dated:

For

Craig T. CLARK,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H312768
January 11, 2022
OT:RR:CTF:FTM H312768 PJG
CATEGORY: Classification
TARIFF NO.: 6303
MR. MicuaeL E. MurpHY
Baker & McKenzie LLP
815 Connecricur AvENUE, NW
Wasuincron, D.C. 20006

RE: Modification of NY N010048; tariff classification of controllable shading
system

Drar Mr. MurpHY:

This is in reference to New York Ruling Letter (“NY”) N010048 that U.S.
Customs and Border Protection (“CBP”) issued to you on May 3, 2007, pur-
suant to your request for a binding ruling on behalf of Lutron Electronics Co.,
Inc. The ruling pertains to the tariff classification under the Harmonized
Tariff Schedule of the United States Annotated (“HTSUSA”) of a controllable
shading system and a controllable drapery track system used for commercial
and residential applications that were both classified in heading 8479,
HTSUS. We have reviewed NY N010048 and determined it to be in error only
with respect to the classification of the controllable shading system. The
controllable drapery track system did not include the drapes at the time of
importation and remains classified under heading 8479, HTSUS. Accord-
ingly, NY N010048 is modified.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act, Pub. L. No. 103-182,
107 Stat. 2057, 2186 (1993), notice of the proposed action was published on
September 30, 2020, in Volume 54, Number 38, of the Customs Bulletin. CBP
received one comment on October 30, 2020, in opposition to the proposed
action.

FACTS:

In NY N010048, CBP described the controllable shading system as follows:

The controllable shading ...system[] [is] used for commercial and residen-
tial applications. The system[] aid[s] in reducing glare, protecting fur-
nishings from U/V damage and maximizing HVAC efficiency. The settings
...are electronically programmable so that window treatments can be
programmed to stop at present positions. The system[] can also be
equipped to receive infrared control signals and may be controlled by
hand-held remotes in addition to the keypad controls....The complete
controllable shading systems consist of fabric shades, hem bars, one (or
more) quiet electronic drive units (“QEDs”), roller tubes, roller bulk
idlers, brackets and associated hardware.

CBP classified the merchandise under heading 8479, HTSUS, and specifi-
cally in subheading 8479.89.9897, HTSUSA, which in May 2007 provided for
“Machines and mechanical appliances having individual functions, not speci-
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fied or included elsewhere in this chapter; parts thereof: Other machines and
mechanical appliances: Other: Other: Other.”*

ISSUE:

What is the proper tariff classification under the HTSUS for the control-
lable shading system?

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(“HTSUS”) is made in accordance with the General Rules of Interpretation
(“GRI”). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRIs may then be applied.

The HTSUS provisions under consideration are as follows:

8479 Machines and mechanical appliances having individual functions, not
specified or included elsewhere in this chapter; parts thereof:

6303 Curtains (including drapes) and interior blinds; curtain or bed va-
lances:

GRI 3(a) and (b) provide as follows:

When, by application of rule 2(b) or for any other reason, goods are, prima
facie, classifiable under two or more headings, classification shall be
effected as follows:

(a) The heading which provides the most specific description shall be
preferred to headings providing a more general description. How-
ever, when two or more headings each refer to part only of the
materials or substances contained in mixed or composite goods or to
part only of the items in a set put up for retail sale, those headings
are to be regarded as equally specific in relation to those goods, even
if one of them gives a more complete or precise description of the
goods.

(b) Mixtures, composite goods consisting of different materials or made
up of different components, and goods put up in sets for retail sale,
which cannot be classified by reference to 3(a), shall be classified as
if they consisted of the material or component which gives them their
essential character, insofar as this criterion is applicable.

The Harmonized Commodity Description and Coding System Explanatory
Notes (“ENs”) constitute the “official interpretation of the Harmonized Sys-
tem” at the international level. See 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989).
While neither legally binding nor dispositive, the ENs “provide a commentary
on the scope of each heading” of the HTSUS and are “generally indicative of
[the] proper interpretation” of these headings. See id.

The EN to GRI 3(b) states, in pertinent part:

(VI) This second method relates only to :

! Subheading 8479.89.9897, HTSUSA, does not exist in the 2021 HTSUSA.
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(i) Mixtures.

(ii) Composite goods consisting of different materials.
(iii) Composite goods consisting of different components.
(iv) Goods put up in sets for retail sales.

It applies only if Rule 3 (a) fails.

(VII) In all these cases the goods are to be classified as if they consisted
of the material or component which gives them their essential char-
acter, insofar as this criterion is applicable.

(VIII) The factor which determines essential character will vary as be-
tween different kinds of goods. It may, for example, be determined by the
nature of the material or component, its bulk, quantity, weight or value,
or by the role of a constituent material in relation to the use of the
goods.

(IX) For the purposes of this Rule, composite goods made up of different
components shall be taken to mean not only those in which the compo-
nents are attached to each other to form a practically inseparable whole
but also those with separable components, provided these components
are adapted one to the other and are mutually complementary and that
together they form a whole which would not normally be offered for sale
in separate parts.

Examples of the latter category of goods are :
(1) Ashtrays consisting of a stand incorporating a removable ash bowl.

(2) Household spice racks consisting of a specially designed frame (usu-
ally of wood) and an appropriate number of empty spice jars of suitable
shape and size.

As a general rule, the components of these composite goods are put up
in a common packing.

* * *

The subject merchandise is made up of different components, i.e., fabric
shades, hem bars, one (or more) QEDs, roller tubes, roller bulk idlers, brack-
ets and associated hardware. When by application of GRI 2, HTSUS, goods
are prima facie classifiable under two or more headings, GRI 3, HTSUS, is
applicable. According to EN IX for GRI 3(b), a “composite good” is a good that
is “made up of different components,” which may be “adapted one to the other
and [be] mutually complementary and . . . together . . . form a whole which
would not normally be offered for sale in separate parts.” The subject mer-
chandise is a composite good; therefore, GRI 3(b) requires that classification
be based on the product that provides the composite good with its essential
character.

The EN to GRI 3(b) (VIII) lists factors to help determine the essential
character of such goods: “the nature of the material or component, its bulk,
quantity, weight or value, or by the role of a constituent material in relation
to the use of the goods.” The U.S. Court of International Trade (“CIT”) has
indicated that the factors listed in the EN to GRI 3(b) (VIII) are “instructive”
but “not exhaustive” and has indicated that the goods must be “reviewed as
a whole.” Home Depot USA, Inc. v. United States, 427 F. Supp. 2d 1278, 1293
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(Ct. Intll Trade 2006), affd 491 F.3d 1334 (Fed. Cir. 2007) (citing A.N.
Deringer, Inc. v. United States, 66 Cust. Ct. 378, 383 (1971) (citation omit-
ted)). With regard to the good which imparts the essential character, the CIT
has stated that it is “that which is indispensable to the structure, core or
condition of the article, i.e., what it is.” Id. at 1293 (citing A.N. Deringer, Inc.,
66 Cust. Ct. at 383).

In NY N010048, CBP determined that the essential character of the con-
trollable shading system was imparted by the QEDs. However, consistent
with prior rulings, we find that the function of the QEDs is/are ancillary to
the function of the shade, which protects a space from sunlight and provides
privacy. See New York Ruling Letter (“NY”) N293716 (Feb. 21, 2018) (stating
that the shade provided the essential character to the motorized window
shade because “the lifting and lowering mechanisms of the window shade are
ancillary to the protection the shade provides”); see also Headquarters Ruling
Letter (“HQ”) 955432 (Aug. 4, 1994) (stating that the screening material
imparts the essential character to the shade and heat retention systems
because it “controls the environment of the structures in which the shade and
heat retention systems at issue operate”). Similarly, the function of the
remaining components, specifically, the hem bars, roller tubes, roller bulk
idlers, brackets and associated hardware, are also ancillary to the function of
the shades. Accordingly, the shades impart the essential character to the
subject merchandise. The subject merchandise, therefore, is classified under
heading 6303, HTSUS, which provides for “Curtains (including drapes) and
interior blinds; curtain or bed valances.” Sufficient information was not pro-
vided at the time of the ruling request to determine the proper classification
of the merchandise under this heading beyond the four-digit level. Beyond
the four-digit level, the classification of the merchandise will depend on the
fabric composition of the model of the controllable shading system that will be
imported.

As noted above, CBP received one comment opposing the proposed modi-
fication of NY N010048. The commenter states that, pursuant to GRI 1, or
alternatively GRI 3(b) or GRI 3(c), the subject merchandise should remain
classified in heading 8479, HTSUS, which provides in relevant part for
“Im]achines and mechanical appliances having individual functions, not
specified or included elsewhere in [Chapter 84].” The commenter argues that
the subject merchandise should be classified pursuant to GRI 1 under head-
ing 8479, HTSUS, because in accordance with Note 1(e) to Section XVI,
HTSUS, only “articles of textile material for technical uses” that are classi-
fiable in heading 5911, HTSUS, are excluded from classification in Section
XVI. The commenter concludes that articles that incorporate textile compo-
nents, other than textile material for technical uses, are still classifiable in
Section XVI, HTSUS. The commenter states that the subject merchandise
cannot be classified pursuant to GRI 1 under heading 6303, HTSUS, because
Note 1 to Chapter 63, HT'SUS, which applies to heading 6303, HTSUS,
indicates that “Subchapter 1 applies only to made up articles, of any textile
fabric” and the subject merchandise includes electromechanical components
in addition to the textile fabrics.

Alternatively, the commenter indicates that even under GRI 3(b), the
subject merchandise should be classified in heading 8479, HTSUS. Specifi-
cally, the commenter argues that the essential character of the subject mer-
chandise is imparted by the electromechanical component, specifically, the
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electronic drive unit (‘EDU”)?, which allows the machine, for example, to
engage in two-way communication to control and monitor the shades, process
positioning information, and maintain an internal log of the faults and
activity of the shading system. The commenter states that the EDU is the
component that accounts for the greatest value, bulk, weight, and role in
relation to the use of the merchandise.

Finally, alternatively, the commenter states that even if CBP determines
that the electromechanical component of the subject merchandise is just as
important as the textile shade, then by application of GRI 3(c), the merchan-
dise should still be classified under heading 8479, HTSUS, rather than
heading 6303, HTSUS, because heading 8479, HTSUS, occurs last in numeri-
cal order.

CBP agrees that the subject merchandise is not classified by application of
GRI 1 in heading 6303, HTSUS, therefore, CBP will not address, accept or
refute, the specific arguments presented by the commenter in support of this
position. However, CBP disagrees that the subject merchandise is classifiable
under GRI 1 in heading 8479, HTSUS. The subject merchandise consists of
two main components, the electromechanical component and the textile
shade, and a number of ancillary components, specifically, the hem bars,
roller tubes, roller bulk idlers, brackets and associated hardware. Heading
8479, HTSUS, provides, in relevant part, for “[m]achines and mechanical
appliances having individual functions, not specified or included elsewhere in
this chapter.” While the electromechanical component of the merchandise
may be classifiable in heading 8479, HTSUS, the textile shades are specifi-
cally provided for in heading 6303, HTSUS, which provides for “[c]lurtains
(including drapes) and interior blinds; curtain or bed valances.” The com-
menter cites to Note 1(e) to Section XVI, HTSUS, in support of its argument
that the subject merchandise is classifiable by application of GRI 1 in heading
8479, HTSUS. Note 1(e) to Section XVI, HTSUS, states in relevant part that
Section XVI, HTSUS, does not cover “other articles of textile material for
technical uses (heading 5911).” Note 1(e) is simply excluding articles of textile
material for technical uses that are classified in heading 5911, HTSUS, from
classification in Section XVI, HTSUS. This specific exclusion does not mean
that articles of textile material that are not for technical uses are classified in
Section XVI, HTSUS. Moreover, the textile shades are not machinery and
mechanical appliances or parts thereof of Chapters 84, HTSUS, therefore,
they do not fall within the scope of Chapter 84, or specifically, heading 8479,
HTSUS, by application of GRI 1. As such, the entire controllable shading
system is not specifically provided for in any one heading.

GRI 2(b) states in relevant part that “[t]he classification of goods consisting
of more than one material or substance shall be according to the principles of
rule 3.” GRI 3(a) states that, “[wlhen, by application of rule 2(b) or for any
other reason, goods are, prima facie, classifiable under two or more headings,
classification shall be effected as follows: (a) The heading which provides the
most specific description shall be preferred to headings providing a more
general description. However, when two or more headings each refer to part
only of the materials or substances contained in mixed or composite goods or
to part only of the items in a set put up for retail sale, those headings are to
be regarded as equally specific in relation to those goods, even if one of them
gives a more complete or precise description of the goods.”

2 CBP previously referred to the EDU as the QEDs.
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Pursuant to GRI 3(b) “[w]lhen, by application of rule 2(b) or for any other
reason, goods are, prima facie, classifiable under two or more headings,
classification shall be effected as follows: (b) Mixtures, composite goods con-
sisting of different materials or made up of different components, and goods
put up in sets for retail sale, which cannot be classified by reference to 3(a),
shall be classified as if they consisted of the material or component which
gives them their essential character, insofar as this criterion is applicable.”
As noted earlier, the subject merchandise is made up of two main compo-
nents, the electromechanical component and the textile shade, and a number
of ancillary components, specifically, the hem bars, roller tubes, roller bulk
idlers, brackets and associated hardware. The electromechanical component
and the textile shade are adapted one to the other and are mutually comple-
mentary in that the electromechanical component controls the position and
use of the textile shade and the textile shade is responsive to the inputs of the
electromechanical component. See EN (IX) to GRI 3(b). These two compo-
nents would not normally be offered for sale in separate parts because they
are sold as a controllable shading system. See id. As such, the controllable
shading system is a composite good that must be classified using GRI 3(b).

As previously, noted, the EN to GRI 3(b) (VIII) provides that when per-
forming an essential character analysis, the factors that should be considered
are the bulk, quantity, weight or value, or the role of a constituent material
in relation to the use of the goods. There have been several court decisions on
“essential character” for purposes of classification under GRI 3(b). See Conair
Corp. v. United States, 29 C.I.T. 888 (2005); Structural Industries v. United
States, 360 F. Supp. 2d 1330, 1337-1338 (Ct. Int’l Trade 2005); and Home
Depot USA, Inc., 427 F. Supp. 2d at 1295-1356. “[E]ssential character is that
which is indispensable to the structure, core or condition of the article, i.e.,
what it is.” Home Depot USA, Inc., 427 F. Supp. 2d at 1293 (quoting A.N.
Deringer, Inc., 66 Cust. Ct. at 383). In particular, in Home Depot USA, Inc.,
the court stated “[a]ln essential character inquiry requires a fact intensive
analysis.” Id. at 1284. Therefore, a case-by-case determination on essential
character is warranted in this situation.

If the information provided by the commenter concerning the bulk, weight
and value is correct, the differences between the shade and the “electrome-
chanical components” are not particularly stark, especially in absolute terms.
Moreover, the good’s essential character as a whole is not impacted by the
relative bulk, weight or value of its components. Rather, as evidenced by the
fact that most of the discussion both in the ruling and the commenter’s
submission concerns the role of the components in relation to the use of the
goods, we find this factor to be most indicative of the merchandise’s essential
character. In considering the role of the constituent materials in relation to
the use of the controllable shading system, we find that the textile shade,
which is properly classified under heading 6303, HTSUS, imparts the essen-
tial character to the merchandise because the textile shade protects a space
from sunlight and provides privacy, which is the purpose of the subject
merchandise. Although the other components enable the user to position,
control and monitor the shades, among other functions, none of the other
components directly provide the shade, protection and privacy that is accom-
plished by the textile shade. The textile shade makes the controllable shading
system “what it is” because without the textile shade, the electromechanical
components could not alone protect a space from sunlight and provide pri-
vacy. Since classification can be determined upon application of GRI 3(b), we
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do not apply the principles of GRI 3(c). Classification at the subheading level
by GRI 6 is dependent upon the fabric composition of the textile shade that
will be imported.

HOLDING:

Under the authority of GRI 3(b) the controllable shading system is classi-
fied under heading 6303, HTSUS, which provides for “Curtains (including
drapes) and interior blinds; curtain or bed valances.”

The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY N010048, dated May 3, 2007, is MODIFIED.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
Sincerely,

For

Craic T. CLaARK,
Director
Commercial and Trade Facilitation Division

—

PROPOSED REVOCATION OF A RULING LETTER AND
PROPOSED REVOCATION OF TREATMENT RELATING TO
THE TARIFF CLASSIFICATION OF A MAGNETIC SLEEVE

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed revocation of one ruling letter and
proposed revocation of treatment relating to the tariff classification of
a magnetic sleeve.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19
U.S.C. § 1625(c)), as amended by section 623 of title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
interested parties that U.S. Customs and Border Protection (CBP)
intends to revoke one ruling letter concerning the tariff classification
of a magnetic sleeve under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CBP intends to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. Comments on the correctness of the proposed actions are in-
vited.
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DATE: Comments must be received on or before February 25,
2022.

ADDRESS: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of Trade, Regulations and
Rulings, Attention: Erin Frey, Commercial and Trade Facilitation
Division, 90 K St., NE, 10th Floor, Washington, DC 20229-1177.
Due to the COVID-19 pandemic, CBP is also allowing commenters
to submit electronic comments to the following email address:
1625Comments@cbp.dhs.gov. All comments should reference the
title of the proposed notice at issue and the Customs Bulletin
volume, number and date of publication. Due to the relevant
COVID-19-related restrictions, CBP has limited its on-site public
inspection of public comments to 1625 notices. Arrangements to
inspect submitted comments should be made in advance by calling
Ms. Erin Frey at (202) 325-1757.

FOR FURTHER INFORMATION CONTACT: Nataline Viray-
Fung, Electronics, Machinery, Automotive, and International
Nomenclature Branch, Regulations and Rulings, Office of Trade, at
nataline.viray-fung@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), this notice advises interested
parties that CBP is proposing to revoke one ruling letter pertaining to
the tariff classification of a magnetic sleeve. Although in this notice,
CBP is specifically referring to New York Ruling Letter (“NY”)
N304844, dated July 11, 2019 (Attachment A), this notice also covers
any rulings on this merchandise which may exist, but have not been
specifically identified. CBP has undertaken reasonable efforts to
search existing databases for rulings in addition to the one identified.
No further rulings have been found. Any party who has received an
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interpretive ruling or decision (i.e., a ruling letter, internal advice
memorandum or decision, or protest review decision) on the merchan-
dise subject to this notice should advise CBP during the comment
period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is proposing to
revoke any treatment previously accorded by CBP to substantially
identical transactions. Any person involved in substantially identical
transactions should advise CBP during this comment period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice may raise
issues of reasonable care on the part of the importer or its agents for
importations of merchandise subsequent to the effective date of the
final decision on this notice.

In NY N304844, CBP classified magnetic sleeve in heading 8505,
HTSUS, specifically in subheading 8505.90.40, HTSUS, which pro-
vides for “Electromagnets; permanent magnets and articles intended
to become permanent magnets after magnetization; electromagnetic
or permanent magnet chucks, clamps and similar holding devices;
electromagnetic couplings, clutches and brakes; electromagnetic lift-
ing heads; Other, including parts; Workholders and parts thereof.”
CBP has reviewed NY N304844 and has determined the ruling letter
to be in error. It is now CBP’s position that the magnetic sleeve is
classified in subheading 8505.11.00, HTSUS, which provides for
“Electromagnets; permanent magnets and articles intended to be-
come permanent magnets after magnetization; electromagnetic or
permanent magnet chucks, clamps and similar holding devices; elec-
tromagnetic couplings, clutches and brakes; electromagnetic lifting
heads; parts thereof: Permanent magnets and articles intended to
become permanent magnets after magnetization: Of Metal.”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is proposing to revoke NY
N304844 and to revoke or modify any other ruling not specifically
identified to reflect the analysis contained in the proposed Headquar-
ters Ruling Letter (“HQ”) H305588, set forth as Attachment B to this
notice. Additionally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is pro-
posing to revoke any treatment previously accorded by CBP to sub-
stantially identical transactions.

Before taking this action, consideration will be given to any written
comments timely received.
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Dated:
GREGORY CONNOR
for

CraiG T. CLARK,
Director
Commercial and Trade Facilitation Division

Attachments
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ATTACHMENT A

N304844
July 11, 2019
CLA-2-85:0T:RR:NC:N1:102
CATEGORY: Classification
TARIFF NO.: 8505.90.4000, 9903.88.01
Mg. Davip Sovyra
ManaGeR, TrRaDE COMPLIANCE
STANLEY Brack & DECKER
400 Execurive Brvp. S
Souvraineron, CT 06489

RE: The tariff classification of a magnetic sleeve from China and Vietnam

DEArR MR. Sovka:

In your letter dated June 10, 2019 you requested a tariff classification
ruling.

The products in question are referred to as magnetic sleeves. The sleeves
are cylindrical in shape and consist of a a circular magnet within either a
plastic or metal housing that has an outer spring band. In use, the user slides
a screwdriver or a screwdriver bit into one end of the sleeve and on the other
end, a metal screw is inserted into the sintered neodymium-iron-boron mag-
net. Each sleeve’s function is to magnetically facilitate the installation of a
screw.

In your submission, you suggest that the magnetic sleeves should be clas-
sified under subheading 8505.11.0070, Harmonized Tariff Schedule of the
United States (HTSUS), which provides for Permanent magnets and articles
intended to become permanent magnets after magnetization: Of metal: Sin-
tered neodymium-iron-boron. While we agree the sleeves are classified within
heading 8505, we disagree at the subheading level.

The sleeves are design to magnetically hold and support a metal screw as
it is being turned or worked into place by the screwdriver or screwdriver bit
that is inserted into the sleeve. As such, the sleeves function as magnetic
workholders. Magnetic workholders are specifically provided for by name in
HTSUS subheading 8505.90.4000.

Thus, the applicable subheading for the magnetic sleeves will be
8505.90.4000, HTSUS, which provides for Electromagnets; permanent mag-
nets and articles intended to become permanent magnets after magnetiza-
tion; electromagnetic or permanent magnet chucks, clamps and similar hold-
ing devices; electromagnetic couplings, clutches and brakes; electromagnetic
lifting heads; Other, including parts; Workholders and parts thereof. The rate
of duty is Free.

In your letter, you mention that certain magnetic sleeves will be manufac-
tured in China. Please note effective July 6, 2018, the Office of the United
States Trade Representative (USTR) imposed an additional tariff on certain
products of China classified in the subheadings enumerated in Section XXII,
Chapter 99, Subchapter III U.S. Note 20(b), HTSUS. The USTR imposed
additional tariffs, effective August 23, 2018, on products classified under the
subheadings enumerated in Section XXII, Chapter 99, Subchapter III U.S.
Note 20(d), HTSUS. Subsequently, the USTR imposed further tariffs, effec-
tive September 24, 2018, on products classified under the subheadings enu-
merated in Section XXII, Chapter 99, Subchapter III U.S. Note 20(f) and U.S.
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Note 20(g), HTSUS. For additional information, please see the relevant
Federal Register notices dated June 20, 2018 (83 F.R. 28710), August 16,2018
(83 F.R. 40823), and September 21, 2018 (83 F.R. 47974). Products of China
that are provided for in subheading 9903.88.01, 9903.88.02, 9903.88.03, or
9903.88.04 and classified in one of the subheadings enumerated in U.S. Note
20(b), U.S. Note 20(d), U.S. Note 20(f) or U.S. Note 20(g) to subchapter III
shall continue to be subject to antidumping, countervailing, or other duties,
fees and charges that apply to such products, as well as to those imposed by
the aforementioned Chapter 99 subheadings.

Products of China classified under subheading 8505.90.4000, HTSUS, un-
less specifically excluded, are subject to the additional 25 percent ad valorem
rate of duty. At the time of importation, you must report the Chapter 99
subheading, i.e., 9903.88.01, in addition to subheading 8505.90.4000 HTSUS,
listed above.

The tariff is subject to periodic amendment so you should exercise reason-
able care in monitoring the status of goods covered by the Notice cited above
and the applicable Chapter 99 subheading.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the World Wide Web at https:/hts.usitc.gov/current.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Sandra Martinez at Sandra.martinez@cbp.dhs.gov.

Sincerely,

STEVEN A. MAck
Director
National Commodity Specialist Division
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ATTACHMENT B

HQ H305588
CLA-2 OT:RR:CTF:EMAIN H305588 NVF
CATEGORY: Classification
TARIFF NO.: 8505.11.00
JoHN BEssicH
FoLrick & BEessicu
33 Warr WHitMaAN RD
Suvrre 310
Huntineron Starion, NY 11746

RE: Revocation of NY N304844; Classification of a magnetic sleeve

Dear Mg. BEessich:

This letter is in response to your request, dated August 6, 2019, for recon-
sideration of New York Ruling Letter (“NY”) N304844, which was issued to
your client, Stanley Black & Decker (“SBD”) on July 11, 2019. In NY
N304844, U.S. Customs and Border Protection (“CBP”) classified a magnetic
sleeve under subheading 8505.90.40 of the Harmonized Tariff Schedule of the
United States (“HTSUS”), which provides for “Electromagnets; permanent
magnets and articles intended to become permanent magnets after magne-
tization; electromagnetic or permanent magnet chucks, clamps and similar
holding devices; electromagnetic couplings, clutches and brakes; electromag-
netic lifting heads; parts thereof: Other, including parts: Work holders and
parts thereof.” We have reviewed NY N304844 and are revoking NY N304844
in accordance with the reasoning below.

FACTS:

As described in NY N304844, the magnetic sleeves or collars are cylindri-
cally shaped articles. The body of each magnetic sleeve consists of a plastic or
aluminum material that has a permanent magnet made from sintered
neodymium-iron-boron fitted into one end of the sleeve and a metal spring
band fastened around a recessed section of the outer surface located on the
other end of the sleeve. In use, the user slides a screwdriver or a screwdriver
bit into one end of the sleeve and on the other end, a metal screw is inserted
into the sintered neodymium-iron-boron magnet. Each sleeve’s function is to
magnetically facilitate the installation of a screw by stabilizing it while the
tool (e.g., a manual or electric screwdriver) drives it into the workpiece.

In our original ruling, we determined that the magnetic sleeve was classi-
fied under subheading 8505.90.40, HTSUS as work holders. In your request
for reconsideration, you argue that the magnetic sleeve is classified under
subheading 8505.11.00 as permanent magnets.

ISSUE:

Whether the magnetic sleeve is classified under subheading 8505.90.40,
HTSUS as work holder or under subheading 8505.11.00, HTSUS as a per-
manent magnet.
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LAW AND ANALYSIS:

The HTSUS provisions under consideration are as follows:

8505 Electromagnets; permanent magnets and articles intended to
become permanent magnets after magnetization; electromag-
netic or permanent magnet chucks, clamps and similar hold-
ing devices; electromagnetic couplings, clutches and brakes;
electromagnetic lifting heads; parts thereof:

Permanent magnets and articles intended to become
permanent magnets after magnetization:

8505.11.00 Of metal.
8505.90 Other, including parts:
8505.90.40 Work holders and parts thereof.

Classification of goods under the HT'SUS is governed by the General Rules
of Interpretation (GRI). GRI 1 provides that classification shall be deter-
mined according to the terms of the headings of the tariff schedule and any
relative section or chapter notes. In the event that the goods cannot be
classified solely on the basis of GRI 1, and if the headings and legal notes do
not otherwise require, the remaining GRIs 2 through 6 may then be applied
in order.

GRI 3(a) states that the heading that provides the most specific description
shall be preferred to headings providing a more general description. However,
when two or more headings refer to only part of the items in a composite good
or set, those headings are to be regarded as equally specific in relation to the
goods, even if one of the gives a more complete or precise description of the
good. As such, they are regarded as equally specific and classification of the
composite good or set is to be determined by GRI 3(b) or GRI 3(c).

GRI 3(b) states that composite goods or sets which cannot be classified by
reference to GRI 3(a) are to be classified as if they consisted of the component
that gives them their essential character.

In this case, we have a composite good comprised of a plastic or aluminum
sleeve with a permanent magnet at one end and pursuant to GRI 3(b), we
must determine which element provides the essential character. In this
respect, we note that the subject magnetic sleeve is not provided for under
heading 8505, HTSUS, on the basis of GRI 1 as an “electromagnetic or
permanent magnet chucks, clamps and similar holding devices”. While the
subject sleeve steadies or guides a screw while in use, it is not itself a “holding
device” due to this operation and also because its function is not similar to
“chucks” or “clamps”, which hold workpieces and not other items that may
facilitate the work accomplished (e.g., a screw). This is supported by Explana-
tory Note 85.05(3)", which describes “electromagnetic or permanent magnet
chucks, clamps and similar holding devices” as follows:

These are mainly devices of various types in which magnets are used to
hold work pieces in place while they are being worked. This group also

“ The Harmonized Commodity Description and Coding System Explanatory Notes (‘ENs”)
constitute the official interpretation of the HTSUS. While not legally binding or dispositive,
the ENs provide a commentary on the scope of each heading of the HTSUS and are
generally indicative of the proper interpretation of these headings at the international
level. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989).
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covers holding devices for machines other than machine-tools (for ex-
ample, magnetic devices for holding printing plates in printing machin-
ery).

After reviewing video footage of the magnetic sleeve in use that you pro-
vided with your reconsideration request, we find that the permanent magnet
provides the essential character. The magnet in the sleeve holds a screw in
place while it is being driven into wood or some other material. For instance,
it prevents the screw from falling out of alignment or rotating when the drill
is operated. The magnet also holds the screw straight while drilling at
unusual angles and/or in hard-to-reach places and prevents it from falling off
the bit. In essence, it obviates the need for the user of a drill or screwdriver
to steady the screw with his or her hand. Therefore, the permanent magnet
in the sleeve provides the essential character of the good.

Pursuant to GRI 3(b), we classify the sleeve as if it consists solely of the
component that imparts the essential character of the good, i.e., the perma-
nent magnet. Consequently, the magnetic sleeve is classified under subhead-
ing 8505.11.00, HTSUS as a permanent magnet made of metal.

HOLDING:

By application of GRIs 1, 3(b), and 6, the magnetic sleeve is classified under
subheading 8505.11.00, HTSUS which provides for “Electromagnets; perma-
nent magnets and articles intended to become permanent magnets after
magnetization; electromagnetic or permanent magnet chucks, clamps and
similar holding devices; electromagnetic couplings, clutches and brakes; elec-
tromagnetic lifting heads; parts thereof: Permanent magnets and articles
intended to become permanent magnets after magnetization: Of Metal.” The
column one, general rate of duty is 2.1% ad valorem.

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:
NY N306102, dated October 1, 2019, is REVOKED.
Sincerely,

CraiG T. CLARK,
Director
Commercial and Trade Facilitation Division
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(NO. 12 2021)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in December
2021. A total of 176 recordation applications were approved, consist-
ing of 14 copyrights and 162 trademarks.

Corrections or updates may be sent to: Intellectual Property En-
forcement Branch, Regulations and Rulings, Office of Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor, Wash-
ington, D.C. 20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: Christopher
Hawkins, Paralegal Specialist, Intellectual Property Enforcement
Branch, Regulations and Rulings, Office of Trade at (202) 325-0295.
AraNa vaN Horn
Chief,
Intellectual Property Enforcement Branch
Regulations and Rulings, Office of Trade
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