U.S. Customs and Border Protection

e
CBP Dec. 23-01

DETERMINATION THAT MAINTENANCE OF FINDING OF
JANUARY 28, 2022, PERTAINING TO CERTAIN PALM OIL
AND DERIVATIVE PRODUCTS MADE WHOLLY OR IN
PART WITH PALM OIL PRODUCED BY THE MALAYSIAN
COMPANY SIME DARBY PLANTATION BERHAD, ITS
SUBSIDIARIES, AND JOINT VENTURES, IS NO LONGER
NECESSARY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Determination that merchandise is no longer subject to 19
U.S.C. 1307.

SUMMARY: On January 28, 2022, U.S. Customs and Border Pro-
tection (CBP), with the approval of the Secretary of the Department
of Homeland Security, issued a Finding that certain palm oil and
derivative products made wholly or in part with palm oil produced by
Sime Darby Plantation Berhad, its subsidiaries, and joint ventures,
were being produced with the use of forced labor, and were being, or
were likely to be, imported into the United States. CBP has now
determined, based upon additional information, that such merchan-
dise is no longer being produced with the use of forced labor in
violation of section 307 of the Tariff Act of 1930, as amended.

DATES: This determination applies to any merchandise described
in this notice that is imported on or after February 3, 2023.

FOR FURTHER INFORMATION CONTACT: Jason Leffler,
Assistant Director, Forced Labor Division, Trade Remedy Law
Enforcement Directorate, Office of Trade, (202) 325-1601 or
forcedlabor@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Pursuant to section 307 of the Tariff Act of 1930, as amended (19
U.S.C. 1307), “[a]ll goods, wares, articles, and merchandise mined,
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produced, or manufactured wholly or in part in any foreign country by
convict labor or/and forced labor or/and indentured labor under penal
sanctions shall not be entitled to entry at any of the ports of the
United States, and the importation thereof is hereby prohibited.”
Under this section, “forced labor” includes “all work or service which
is exacted from any person under the menace of any penalty for its
nonperformance and for which the worker does not offer himself
voluntarily” and includes forced or/and indentured labor or forced or
indentured child labor.

The U.S. Customs and Border Protection (CBP) regulations pro-
mulgated under the authority of 19 U.S.C. 1307 are found at sections
12.42 through 12.45 of title 19, Code of Federal Regulations (CFR) (19
CFR 12.42-12.45). Among other things, these regulations allow any
person outside of CBP to communicate his or her belief that a certain
“class of merchandise . . . is being, or is likely to be, imported into the
United States [in violation of 19 U.S.C. 1307].” 19 CFR 12.42(a), (b).
Upon receiving such information, the Commissioner of CBP (Com-
missioner) “will cause such investigation to be made as appears to be
warranted by the circumstances . ...” 19 CFR 12.42(d). CBP also has
the authority to self-initiate an investigation. 19 CFR 12.42(a). If the
Commissioner finds that the information available “reasonably but
not conclusively indicates that merchandise within the purview of
section 307 is being, or is likely to be, imported,” the Commissioner
will order port directors to “withhold release of any such merchandise
pending [further] instructions.” 19 CFR 12.42(e). After issuance of
such a withhold release order, the covered merchandise will be de-
tained by CBP for an admissibility determination and will be ex-
cluded unless the importer demonstrates that the merchandise was
not made using labor in violation of 19 U.S.C. 1307. 19 CFR
12.43-12.44. The importer may also export the merchandise. 19 CFR
12.44(a).

These regulations also set forth the procedure for the Commissioner
to issue a Finding when it is determined that the merchandise is
subject to the provisions of 19 U.S.C. 1307. Pursuant to 19 CFR
12.42(f), if the Commissioner determines that merchandise within
the purview of 19 U.S.C. 1307 is being, or is likely to be, imported into
the United States, the Commissioner will, with the approval of the
Secretary of the Department of Homeland Security (DHS), publish a
Finding to that effect in the Customs Bulletin and in the Federal
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Register.! Under the authority of 19 CFR 12.44(b), CBP may seize
and forfeit imported merchandise covered by a Finding.

On December 16, 2020, CBP issued a withhold release order (made
effective on December 30, 2020) on “palm oil,” including all crude
palm oil and palm kernel oil and derivative products, made wholly or
in part with palm oil traceable to Sime Darby Plantation Berhad
(Sime Darby Plantation), with reasonable evidence demonstrating
that the Sime Darby Plantation, including its subsidiaries and joint
ventures, primarily located in Malaysia, harvested the fruit and pro-
duced the palm oil using forced labor. Through its investigation, CBP
determined that there was sufficient information to support a Finding
that the Sime Darby Plantation, its joint ventures, and subsidiaries
were using forced labor on Sime Darby’s plantations in Malaysia to
harvest fresh fruit bunches, which are used to extract palm oil and
produce derivative products, and also produce such palm oil and
derivatives, and that such palm oil and derivative products produced
by the company were likely being imported into the United States.
Pursuant to 19 CFR 12.42(f), CBP issued a Finding (CBP Dec. 22-02)
to th;edz: effect in the Federal Register on January 28, 2022 (87 FR
4635).

Since that time, the Sime Darby Plantation has provided additional
information to CBP, which CBP believes establishes by satisfactory
evidence that the subject palm oil and derivative products are no
longer mined, produced, or manufactured in any part with forced
labor. 19 CFR 12.42(g).

II. Determination

Pursuant to 19 U.S.C. 1307 and 19 CFR 12.42(g), it is hereby
determined that the articles described below are no longer being
mined, produced, or manufactured wholly or in part with the use of
convict, forced, or indentured labor by the Sime Darby Plantation, its
subsidiaries, and joint ventures.

The subject articles are palm oil and derivative products classified
under Harmonized Tariff Schedule of the United States (HTSUS)
subheadings 1207.10.0000, 1511.10.0000, 1511.90.0000,
1513.21.0000, 1513.29.0000, 1517, 3401.11, 3401.20.0000,

1 Although the regulation states that the Secretary of the Treasury must approve the
issuance of a Finding, the Secretary of the Treasury delegated this authority to the Secre-
tary of Homeland Security in Treasury Order No. 100-16 (68 FR 28322). In Delegation
Order 7010.3, Section I1.A.3, the Secretary of Homeland Security delegated the authority to
issue a Finding to the Commissioner of CBP, with the approval of the Secretary of Home-
land Security. The Commissioner of CBP, in turn, delegated the authority to make a Finding
regarding prohibited goods under 19 U.S.C. 1307 to the Executive Assistant Commissioner,
Office of Trade.

2 The Finding was also published in the Customs Bulletin and Decisions (Vol. 56, No. 6, p.
4) on February 16, 2022.
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3401.19.0000, 3823.12.0000, 3823.19.2000, 3823.70.6000,
3823.70.4000, 3824.99.41 and any other relevant subheadings under
Chapters 12, 15, 23, 29 and 38, which are produced or manufactured
wholly or in part by the Sime Darby Plantation, its subsidiaries, and
joint ventures.

Dated: January 31, 2023.

ANNMarie R. HigusmiTH,
Executive Assistant Commissioner,

Office of Trade.
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RECEIPT OF APPLICATION FOR “LEVER-RULE”
PROTECTION

AGENCY: Customs and Border Protection (CBP), Department of
Homeland Security.

ACTION: Notice of receipt of application for “Lever-Rule” protection.

SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises inter-
ested parties that CBP has received an application from LifeScan IP
Holdings, LLC, seeking “Lever-Rule” protection for the federally reg-
istered and recorded “ONETOUCH ULTRA” trademark.

FOR FURTHER INFORMATION CONTACT: Morgan McPher-
son, Intellectual Property Rights Branch, Regulations & Rulings,
Morgan.N.McPherson@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Pursuant to 19 CFR 133.2(f), this notice advises interested parties
that CBP has received an application from LifeScan IP Holdings, LLC
seeking “Lever-Rule” protection. Protection is sought against impor-
tations of foreign-made blood glucose testing strips and blood glucose
monitors intended for sale outside the United States that bear the
recorded “ONETOUCH ULTRA” mark, U.S. Trademark Registration
No. 2,538,658/CBP Recordation No. TMK 03—00074. In the event that
CBP determines that the blood glucose testing strips and blood glu-
cose monitors under consideration are physically and materially dif-
ferent from the blood glucose testing strips and blood glucose moni-
tors authorized for sale in the United States, CBP will publish a
notice in the Customs Bulletin, pursuant to 19 CFR 133.2(f), indicat-
ing that the above-referenced trademarks are entitled to “Lever-Rule”
protection with respect to those physically and materially different
blood glucose testing strips and blood glucose monitors.

Dated: February 9, 2023

Corin Corr
Acting Chief, Intellectual Property
Enforcement Branch
Regulations and Rulings, Office of
International Trade
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS
(No. 10 2022)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in October
2022. A total of 196 recordation applications were approved, consist-
ing of 8 copyrights and 188 trademarks.

Corrections or updates may be sent to: Intellectual Property En-
forcement Branch, Regulations and Rulings, Office of Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor, Wash-
ington, D.C. 20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: Zachary Ewing,
Paralegal Specialist, Intellectual Property Enforcement Branch,
Regulations and Rulings, Office of Trade at (202) 325-0295.

ArLAINA VAN HORN
Chief, Intellectual Property Enforcement
Branch
Regulations and Rulings, Office of Trade
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS
(NO. 11 2022)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in November
2022. A total of 165 recordation applications were approved, consist-
ing of 8 copyrights and 157 trademarks.

Corrections or updates may be sent to: Intellectual Property En-
forcement Branch, Regulations and Rulings, Office of Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor, Wash-
ington, D.C. 20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: Zachary Ewing,
Paralegal Specialist, Intellectual Property Enforcement Branch,
Regulations and Rulings, Office of Trade at (202) 325-0295.

CoLiv Corr
Acting Chief, Intellectual Property
Enforcement Branch
Regulations and Rulings, Office of Trade
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS
(NO. 01 2023)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in January
2023. A total of 287 recordation applications were approved, consist-
ing of 5 copyrights and 282 trademarks.

Corrections or updates may be sent to: Intellectual Property En-
forcement Branch, Regulations and Rulings, Office of Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor, Wash-
ington, D.C. 20229-1177, or via email at iprrquestions@cbp.dhs.gov.

FOR FURTHER INFORMATION CONTACT: Zachary Ewing,
Paralegal Specialist, Intellectual Property Enforcement Branch,
Regulations and Rulings, Office of Trade at (202) 325-0295.

LAUREN O’STRICKER
Acting Chief, Intellectual Property
Enforcement Branch
Regulations and Rulings, Office of Trade
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U.S. Court of Appeals for the
Federal Circuit

PriveSource Buiping Propucts, Inc., Plaintiff-Appellee v. UniteEp
StarEs, JosEpH R. BIDEN, JR., PRESIDENT OF THE UNITED STATES, GINA
M. Rammonpo, SECRETARY OF COMMERCE, CHRISTOPHER MAGNUS,
CommissioNer oF U.S. Cusrtoms anD Borber PrortectioN, UNITED
States Customs AND BoORDER PROTECTION, DEPARTMENT OF COMMERCE,
Defendants-Appellants

Appeal No. 2021-2066

Appeal from the United States Court of International Trade in No. 1:20-cv-00032-
TCS-JCG-MMB, Senior Judge Timothy C. Stanceu, Judge Jennifer Choe-Groves,
Judge M. Miller Baker

Owman Fasteners, LLC, Hurric Bumping Propucts, Inc., Hurrig, Inc.,
Plaintiffs-Appellees v. Unitep Stares, Josepr R. BEN, JR.,
PrESIDENT OF THE UNITED STATES, UNITED STATES CUSTOMS AND BORDER
Prorection, CHrisTopHER Macanus, CommissioNER oF U.S. Customs
AND BorpErR ProTECTION, DEPARTMENT OF CoOMMERCE, GINa M.
Ramvonpo, SEcrRETARY OF CoMMERCE, Defendants-Appellants

Appeal No. 2021-2252

Appeal from the United States Court of International Trade in Nos. 1:20-cv-00037-
TCS-JCG-MMB, 1:20-cv-00045-TCS-JCG-MMB, Senior Judge Timothy C. Stanceu,
Judge Jennifer Choe-Groves, Judge M. Miller Baker.

Decided: February 7, 2023

JEFFREY S. GRIMSON, Mowry & Grimson, PLLC, Washington, DC, argued for
plaintiff-appellee PrimeSource Building Products, Inc. Also represented by BRYAN
PATRICK CENKO, JILL CRAMER, KRISTIN HEIM MOWRY, SARAH WYSS.

ANDREW CARIDAS, Perkins Coie, LLP, Washington, DC, argued for plaintiffs-
appellees Oman Fasteners, LLC, Huttig Building Products, Inc., Huttig, Inc. Also
represented by MICHAEL PAUL HOUSE; KARL J. WORSHAM, Phoenix, AZ.

MEEN GEU OH, Commercial Litigation Branch, Civil Division, United States
Department of Justice, Washington, DC, argued for defendants-appellants. Also rep-
resented by KYLE SHANE BECKRICH, BRIAN M. BOYNTON, TARA K. HOGAN,
PATRICIA M. MCCARTHY.
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Before TARANTO, CHEN, and STOLL, Circuit Judges.
TARANTO, Circuit Judge.

In 2018, pursuant to § 232 of the Trade Expansion Act of 1962, Pub.
L. No. 87-794, 76 Stat. 872, 877, codified as amended at 19 U.S.C. §
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1862, the Secretary of Commerce reported to the President that steel
imports threatened national security by contributing to unsustain-
ably low levels of use of domestic steel-producing capacity, and the
President, agreeing with the Secretary’s finding, issued Proclamation
9705 to adopt a plan of action to address that threat, starting with
imposition of higher tariffs on steel imports from certain countries
but providing for monitoring and future adjustments if needed. In
2020, the President issued Proclamation 9980, which, based on the
required monitoring, raised tariffs on imports of steel derivatives
such as nails and fasteners. That proclamation was challenged in two
cases (before us here) filed in the Court of International Trade (Trade
Court)—one by PrimeSource Building Products, Inc.; the other by
Oman Fasteners, LLC, Huttig Building Products, Inc., and Huttig,
Inc. (collectively, Oman Fasteners)—against the United States, the
President, and two federal agencies and their heads (collectively, the
government). The Trade Court held Proclamation 9980 to be unau-
thorized by § 232 because the new derivatives tariffs were imposed
after the passing of certain deadlines for presidential action set forth
in § 232. See PrimeSource Building Products, Inc. v. United States,
497 F. Supp. 3d 1333 (Ct. Int'l Trade 2021); PrimeSource Building
Products, Inc. v. United States, 505 F. Supp. 3d 1352 (Ct. Int’l Trade
2021); Oman Fasteners, LLC v. United States, 520 F. Supp. 3d 1332
(Ct. Int’l Trade 2021).

The government appeals. After the Trade Court issued its decisions
on the merits, we decided Transpacific Steel LLC v. United States, 4
F.4th 1306 (Fed. Cir. 2021), cert. denied, 142 S. Ct. 1414 (2022), which
led the Trade Court to issue stays of its judgments in the two cases.
In Transpacific, we upheld a presidential proclamation that increased
tariffs on steel beyond Proclamation 9705’ rate, concluding that
when the President, within the § 232 time limits at issue, adopts a
plan of action that contemplates future contingency-dependent modi-
fications, those time limits do not preclude the President from later
adding to the initial import impositions in order to carry out the plan
to help achieve the originally stated national-security objective where
the underlying findings and objective have not grown stale. We now
uphold Proclamation 9980. That proclamation’s new imposition
reaches imports of steel derivatives, which are within § 232’s autho-
rization of presidential action based on the Secretary’s finding about
imports of steel, and there is no staleness or other persuasive reason
for overriding the President’s judgment that including derivatives
helps achieve the specific, original national-security objective. We
therefore reverse the judgments of the Trade Court.

I
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A

Section 232 “empowers and directs the President to act to alleviate
threats to national security from imports.” Id. at 1311. For the Presi-
dent to act, the Secretary of Commerce must, under § 232(b), first
investigate the effects on national security of imports of an article and
submit to the President within 270 days a report detailing the Sec-
retary’s findings about such effects. 19 U.S.C. § 1862(b)(1)(A)—(3)(A).
The report must contain the Secretary’s recommendations for action
or inaction with respect to imports of that article. Id. § 1862(b)(3)(A).
If the Secretary finds that imports of the article “threaten to impair
the national security, the Secretary shall so advise the President in
[the] report.” Id. Under § 232(c), within 90 days of receiving the
Secretary’s report, the President must determine whether to concur
in that finding. Id. § 1862(c)(1)(A)(i). If the President concurs in that
finding, then within the same 90 days “the President shall” also
“determine the nature and duration of the action that, in the judg-
ment of the President, must be taken to adjust the imports of the
article and its derivatives so that such imports will not threaten to
impair the national security.” Id. § 1862(c)(1)(A) (emphasis added). If
the President determines to take action with respect to the import of
the article and its derivatives, “the President shall implement that
action” within 15 days of the foregoing determinations, id. §
1862(c)(1)(B), that is, within 105 days of the Secretary’s report.

B

In 2017, the Secretary began investigating steel imports and con-
cluded that they posed a threat to national security. J.A. 232-35. On
January 11, 2018, the Secretary reported to the President that the
imports were “weakening our internal economy” and harming “the
[domestic] steel industry,” the continued vitality of which “is essential
for national security applications.” Id. The Secretary recommended
that the President “take immediate action by adjusting the level of
these imports through quotas or tariffs” with the goal of “reducing
import penetration rates to approximately 21 percent,” so that “U.S.
industry would be able to operate at 80 percent of their capacity
utilization.” J.A. 236, 288. The 80 percent rate, the Secretary found,
was the minimum “necessary to sustain adequate profitability and
continued capital investment, research and development, and work-
force enhancement in the steel sector” and to thereby “enable U.S.
steel mills to increase operations significantly in the short-term and

improve the financial viability of the industry over the long-term.”
J.A. 234, 289.
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On March 8, 2018, the President announced his concurrence and
remedial plan. Proclamation 9705: Adjusting Imports of Steel into the
United States, 83 Fed. Reg. 11,625 (Mar. 8, 2018). He concurred that
“steel articles are being imported into the United States in such
quantities and under such circumstances as to threaten to impair the
national security.” Id. | 5, 83 Fed. Reg. at 11,626. He imposed a 25
percent tariff on imports of various steel articles (e.g., flat-rolled
products, bars and rods, tubes, pipes, and ingots) from many coun-
tries. Id. | 8, clause 2, Annex, 83 Fed. Reg. at 11,626-29; see Prime-
Source, 497 F. Supp. 3d at 1337-38 n.2. The President deemed this an
“important first step in ensuring the economic viability of our domes-
tic steel industry.” Proclamation 9705 11, 83 Fed. Reg. at 11,626; id.
clause 2, 83 Fed. Reg. at 11,627. He retained the option to “remove or
modify” the impositions if the United States and other countries were
to come up with suitable alternatives for remedying the security
threat. Id. 4 9, 83 Fed. Reg. at 11,626. More generally, the President
directed the Secretary to “continue to monitor imports of steel ar-
ticles,” “review the status of such imports with respect to the national
security,” and “inform the President of any circumstances that in the
Secretary’s opinion might indicate the need for further action by the
President under section 232.” Id. clause 5(b), 83 Fed. Reg. at 11,628.

In light of, e.g., negotiations between the United States government
and some foreign governments, the President issued a variety of
follow-up proclamations to make changes in the impositions of Proc-
lamation 9705, including the August 2018 Proclamation 9772 that
was challenged (and upheld by this court) in Transpacific. 4 F.4th at
1314-16. The Secretary monitored relevant imports, as required, and
in January 2020, the President issued a new proclamation—now
covering derivatives of the earlier-covered steel articles—based on
information supplied by the Secretary. Proclamation 9980: Adjusting
Imports of Derivative Aluminum Articles and Derivative Steel Ar-
ticles into the United States, 85 Fed. Reg. 5281 (Jan. 24, 2020).!

The President recited that the Secretary had informed him that
“domestic steel producers’ capacity utilization ha[d] not stabilized for
an extended period of time at or above the 80 percent capacity utili-
zation level” that was the objective of Proclamation 9705. Id. | 5, 85
Fed. Reg. at 5281. The Secretary stated that “imports of certain
derivatives of steel articles have significantly increased since the
imposition of the tariffs,” and “[tlhe net effect of the increase of
imports of these derivatives has been to erode the customer base for

! The new proclamation covered derivatives of aluminum as well as steel articles, but only
the steel aspects of the proclamation are at issue before us.
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U.S. producers of . . . steel and undermine the purpose of the procla-
mations adjusting imports of. . . steel articles to remove the threat-
ened impairment of the national security.” Id. | 5, 85 Fed. Reg. at
5282. The Secretary characterized this increase in imports of steel
derivatives as “circumvent[ing] the duties on . . . steel articles im-
posed in . . . Proclamation 9705” and “threaten[ing] to undermine the
actions taken to address the risk to the national security of the
United States found in . . . Proclamation 9705.” Id. | 8, 85 Fed. Reg.
at 5282. The Secretary “assessed that reducing imports of the deriva-
tive articles” at issue “would reduce circumvention and facilitate the
adjustment of imports that . . . Proclamation 9705, as amended, made
to increase domestic capacity utilization to address the threatened
impairment of the national security of the United States.” Id. Accept-
ing the foregoing determinations by the Secretary, the President in
Proclamation 9980 extended the 25 percent tariff to certain steel
derivatives, including nails, staples, and tacks. Id. clause 1, Annex II,
85 Fed. Reg. at 5283, 5290-92; see PrimeSource, 497 F. Supp. 3d at
1338-39 n.3. He “concluded that it [was] necessary and appropriate”
to extend the tariffs to the specified steel derivatives “to address

circumvention . . . and to remove the threatened impairment of the
national security.” Proclamation 9980 q 9, 85 Fed. Reg. at 5283.
C

PrimeSource and Oman Fasteners, which import steel nails and
fasteners covered by Proclamation 9980, brought suit in the Trade
Court to challenge the proclamation. As relevant now, they contended
that the proclamation’s extension of the increased tariff to derivatives
was contrary to § 232 because it occurred in January 2020, more than
105 days after the President received the Secretary’s report. The
Trade Court agreed.

The Trade Court in the PrimeSource case concluded that the 90-day
and 15-day limits found in § 232(c) apply to the President’s imposition
of increased burdens on imports under the provision, including modi-
fications of an earlier plan of action that had been timely adopted. 497
F. Supp. 3d at 1343-59. The court held that, insofar as the January
2020 Proclamation 9980 relied on the Secretary’s January 2018 re-
port on steel articles to satisfy the § 232(b) prerequisite to presiden-
tial action, it was untimely under § 232(c). Id. When the government
stipulated that it was relying solely on that report to satisfy the §
232(b) prerequisite, the Trade Court held Proclamation 9980 invalid
and entered final judgment against the government. PrimeSource,
505 F. Supp. 3d at 1353—-58. The Trade Court reached the same result
in the Oman Fasteners case. 520 F. Supp. 3d at 1335-39.



49 CUSTOMS BULLETIN AND DECISIONS, VOL. 57, No. 7, FEBRUARY 22, 2023

In both cases, the government timely appealed and also moved for
at least a partial stay of the judgment pending appeal. The Trade
Court granted stays, reflecting the government’s newly enhanced
chance of success on the merits in light of the intervening decision of
this court in Transpacific. See PrimeSource Building Products, Inc. v.
United States, 535 F. Supp. 3d 1327, 1329-36 (Ct. Int’'l Trade 2021);
Oman Fasteners, LLC v. United States, 542 F. Supp. 3d 1399, 1403-09
(Ct. Int’l Trade 2021). The Trade Court did, however, note two dis-
tinctions of these cases from Transpacific—these cases involve an
extension to derivatives of a tariff initially imposed on the articles
whose importation was found to threaten national security, not (as in
Transpacific) an increase in rate of the initial tariff on the same
articles; and the time from Secretary report to challenged proclama-
tion is much larger than in Transpacific (two years versus seven
months). See PrimeSource, 535 F. Supp. 3d at 1332-33; Oman Fas-
teners, 542 F. Supp. 3d at 1403-05. We have jurisdiction over the
Trade Court’s final judgments under 28 U.S.C. § 1295(a)(5).2

II

On appeal, the government maintains that the Trade Court’s deci-
sions are incorrect in light of Transpacific. Appellees defend the Trade
Court’s decisions, asserting that factual differences render Transpa-
cific inapplicable and that the government’s reading of § 232 would
run afoul of the delegation doctrine.

We review the Trade Court’s interpretation of the statute de novo.
GPX International Tire Corp. v. United States, 780 F.3d 1136, 1140
(Fed. Cir. 2015). To the extent relevant here, we may review an
allegation that the President acted in violation of the Constitution.
USP Holdings, 36 F.4th at 1365. For an asserted statutory violation,
review is also available, but it is limited: “For a court to interpose,
there has to be a clear misconstruction of the governing statute, a
significant procedural violation, or action outside delegated author-
ity.” Maple Leaf Fish Co. v. United States, 762 F.2d 86, 89 (Fed. Cir.
1985). This court has repeatedly relied on the Maple Leaf formulation
to indicate the “limited” scope of review of non-constitutional chal-
lenges to presidential action. USP Holdings, 36 F.4th at 1365-66 &

2 In Transpacific, we flagged the question of whether the claims against the President, as
a defendant, must be dismissed. 4 F.4th at 1318 n.5; accord PrimeSource, 497 F. Supp. 3d
at 1361-62, 1365—70 (Baker, dJ., concurring in part and dissenting in part). That question
arises here as well. Based on our recent precedent, we hold that the claims against the
President must be dismissed, but given the presence of the other defendants, we have
jurisdiction to review the Trade Court’s decisions on the merits. See USP Holdings, Inc. v.
United States, 36 F.4th 1359, 1366 (Fed. Cir. 2022).
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n.3 (discussing “limited” scope, quoting Maple Leaf, and also quoting
formulations approving review of whether “the President clearly mis-
construed his statutory authority” and “whether the President has
violated an explicit statutory mandate” (cleaned up)); Silfab Solar,
Inc. v. United States, 892 F.3d 1340, 1346 (Fed. Cir. 2018).

A

In Transpacific, we addressed whether § 232(c)(1) “permits the
President to announce a continuing course of action within the statu-
tory time period and then modify the initial implementing steps in
line with the announced plan of action by adding impositions on
imports to achieve the stated implementation objective.” 4 F.4th at
1318-19. We concluded that the President may do so, explaining:

[T]he best reading of the statutory text of § 1862, understood in
context and in light of the evident purpose of the statute and the
history of predecessor enactments and their implementation, is
that the authority of the President includes authority to adopt
and carry out a plan of action that allows adjustments of specific
measures, including by increasing import restrictions, in carry-
ing out the plan over time.

Id. at 1319. And we upheld application of that authority to an in-
crease in impositions that could have been adopted initially under §
232(c) where the President had initially announced a plan of action
and later found that an increase would help solve the specific
capacity-utilization problem that was the basis for the finding that
imports threatened national security. Id. at 1310, 1332-33.

Proclamation 9980 comes within the interpretation of § 232 we
adopted in Transpacific. The initial proclamation (Proclamation
9705) is the same here as in Transpacific. As described above, that
proclamation rested on the Secretary’s finding that imports of steel
articles were threatening national security by impairing achievement
of an 80 percent capacity utilization level found important for domes-
tic steel makers to sustain their operations to meet national-security
needs. J.A. 23236, 288-89; see Proclamation 9705 | 2, 4-5, 83 Fed.
Reg. at 11,625—-26. Proclamation 9705 announced a continuing plan of
action aimed at achieving that goal, with monitoring and notice of
possible changes in the future. Id. ] 9, 11, clauses 2, 5(b), 83 Fed.
Reg. at 11,626—28 (stating that the President “may remove or modify
the restriction on steel articles imports,” characterizing “the tariff
imposed by this proclamation [a]s an important first step in ensuring
the economic viability of our domestic steel industry,” and directing
the Secretary to “continue to monitor imports of steel articles” and to
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“inform the President of any circumstances that in the Secretary’s
opinion might indicate the need for further action by the President
under section 232”). Later, the Secretary informed the President that
a significant increase had occurred in imports of steel derivatives,
which in simple economic terms constituted a circumvention of the
protections initially adopted to enhance and stabilize domestic steel-
making capacity utilization, undermining the effectiveness of the
President’s previous tariffs. Proclamation 9980 ] 5, 8, 85 Fed. Reg.
at 5281-82. In response, the President extended Proclamation 9705’s
tariffs to various steel derivative products to address the circumven-
tion threatening the capacity-utilization objective. Id. q 9, clause 1,
Annex II, 85 Fed. Reg. at 5283, 5290-92.

Thus, the President, having “announce[d] a continuing course of
action within the statutory time period” (Proclamation 9705), “modi-
flied] the initial implementing steps . . . by adding impositions on
imports” (extending the tariffs to derivatives in Proclamation 9980)
“in line with the announced plan of action” (Proclamation 9705’
directive to the Secretary to monitor imports and inform the Presi-
dent of any relevant changes) “to achieve the stated implementation
objective” (long-term stabilization of the capacity utilization rate at or
above 80 percent). Transpacific, 4 F.4th at 1318-19. An imposition on
imports of derivatives of the articles that were the subject of the
Secretary’s threat finding is expressly authorized as an available
remedy by § 232(c). In acting to close a loophole exploited by steel-
derivatives importers, the President was making a “contingency-
dependent choice[] that [is] a commonplace feature of plans of action,”
id. at 1321, adding use of a tool that he could have used in the initial
set of measures and later found important to address a specific form
of circumvention Congress recognized when it authorized coverage of
derivatives of the articles whose imports the Secretary found to
threaten national security. See Oral Arg. at 25:03-26:20 (agreeing
that the mechanism linking Proclamation 9980 to Proclamation
9705—foreign steel producers, facing raised tariffs on direct imports,
sold steel to foreign derivatives makers not (yet) subject to raised
tariffs, impairing market opportunities of domestic steel makers—*is
not complicated”).

B

The attempts by PrimeSource and Oman Fasteners to distinguish
Transpacific to reach a different result here are unpersuasive. First,
the fact that the Secretary’s 2018 report and Proclamation 9705 did
not address the effect of imports of derivatives is immaterial. The
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President may take action against derivative products regardless of
whether the Secretary has investigated and reported on such deriva-
tives. See 19 U.S.C. § 1862(b) (stating that the Secretary’s investiga-
tion and report focus on an “article”); id. § 1862(c)(1)(A)(ii) (empow-
ering the President to then adjust imports of both “the article and its
derivatives”). There is no textual basis for reading § 232 as empow-
ering the President to do so only at the initial plan-adoption stage, not
at later, modification stages. And what we recognized in Transpacific
as serving the “evident purpose” of § 232—permitting the President
to act under an announced plan to adjust initial measures over time
to reach the initially adopted objective, 4 F.4th at 1323—applies not
only to an increase in tariff rates on the same entries but equally to
an extension to derivatives of measures initially imposed only on the
underlying articles.

Second, the greater gap in time between the Secretary’s finding and
the challenged proclamation (here, nearly two years; in Transpacific,
seven months) does not render Transpacific inapplicable. There is no
textual basis for a specific time limit on adjustments under a timely
adopted plan. Indeed, impositions under § 232 have on numerous
occasions been modified many years after they were first adopted. Id.
at 1326-29.

As we noted in Transpacific, a different question might be presented
where the underlying finding or objective has become substantively
stale; here, as in Transpacific, we have no occasion to address that
issue, because “there is no genuine concern about staleness.” Id. at
1332. Proclamation 9980 was issued in pursuit of the same goal first
articulated in Proclamation 9705 (extended stabilization at 80 per-
cent of domestic capacity utilization) and in response to the “current
information” provided to the President by the Secretary under the
“requirements for monitoring the import reductions” that were “put
in place” by Proclamation 9705. Id. at 1332 n.10. And insofar as
appellees fault the President for imposing tariffs on some derivatives
but not others, and the government for declining to put into the
record the updated data the Secretary conveyed to the President, see
PrimeSource Br. 31-32; Oman Fasteners Br. 38 & n.15, the criticism
is meritless. The information at issue is not part of a legally required
and legally consequential decision of the Secretary, cf. USP Holdings,
36 F.4th at 136667, and so we may not second-guess the facts found
and measures taken by the President to support his adjustment, see
Florsheim Shoe Co. v. United States, 744 F.2d 787, 795 (Fed. Cir.
1984) (citing United States v. George S. Bush & Co., 310 U.S. 371,
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379-80 (1940)); Chang v. United States, 859 F.2d 893, 896 n.3 (Fed.
Cir. 1988); Oral Arg. at 13:45-16:00 (acknowledging that there is no
review of the President’s pertinent factual and remedial-
appropriateness determinations).

C

Reading § 232 to permit the President to modify an initial plan of
action to include derivatives, as he did here, does not render it an
unconstitutional delegation. The Supreme Court has already rejected
a delegation-doctrine challenge to § 232 (in an earlier form), holding
that the “clear preconditions to Presidential action” established by §
232, e.g., a finding by the Secretary regarding the existence of a
national-security threat, and consideration by the President of “a
series of specific factors,” make that authority “far from unbounded.”
Federal Energy Administration v. Algonquin SNG, Inc., 426 U.S. 548,
558-60 (1976) (citations omitted). The same is true today, as those
“clear preconditions” remain in effect, id., and the President must still
consider the statutory factors and act only upon receipt of a report
from the Secretary, even if the President possesses the modification
authority at issue here, see 19 U.S.C. § 1862(b)—(d). Moreover, if § 232
“easily fulfill[ed] th[e] [intelligible principle] test” in 1976, Algonquin,
426 U.S. at 559, it also does so now, given that the 1988 amendments,
in adding the present deadlines, further defined the congressional
delegation of authority to the President. We have rejected the con-
tention that Algonquin does not require rejection of a delegation-
doctrine challenge to § 232 in its current form. Transpacific, 4 F.4th at
1332—-33 (citing American Institute for International Steel, Inc. v.
United States, 806 F. App’x 982, 983-91 (Fed. Cir. 2020), cert. denied,
141 S. Ct. 133 (2020)); see also USP Holdings, 36 F.4th at 1365. We
see no basis for concluding otherwise here.

II1

In sum, § 232’s deadlines did not prevent the President from modi-
fying his initial timely adopted plan of action by issuing Proclamation
9980, and that conclusion does not render § 232 unconstitutional
under the delegation doctrine. Because there are no more facts for the
Trade Court to find on remand if Transpacific controls, as appellees
agreed, Oral Arg. at 23:20—-25, we reverse the judgments of the Trade
Court and remand the cases for entry of judgment against Prime-
Source and Oman Fasteners, including dismissal of the claims
against the President.

The parties shall bear their own costs.

REVERSED AND REMANDED
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DYK, Circuit Judge.

Acquisition 362, LLC dba Strategic Import Supply (“Acquisition”)
appeals a decision of the United States Court of International Trade
(“CIT”) dismissing Acquisition’s complaint concerning protests to de-
cisions of the U.S. Customs and Border Protection (“Customs”) as to
certain entries of passenger vehicle and light truck tires. We conclude
that the CIT lacked subject matter jurisdiction. Acquisition could
have asserted jurisdiction by timely protesting the liquidations of
these entries under 19 U.S.C. § 1514, on the theory that Customs had
improperly liquidated them because the manufacturer of Acquisi-
tion’s goods was participating in an administrative review. Because
Acquisition did not timely protest the liquidations, the CIT lacked
jurisdiction under both 28 U.S.C. § 1581(a) and (i). We affirm.

BACKGROUND

In 2016, Acquisition imported several entries of passenger vehicle
and light truck tires from the People’s Republic of China manufac-
tured by Shandong Zhongyi Rubber Co., Ltd. (“Shandong Zhongyi”).
Because importation of tires manufactured by Shandong Zhongyi was
subject to a 2015 countervailing duty order (“CVD Order”) from the
Department of Commerce (“Commerce”),! Acquisition deposited esti-
mated countervailing duties for the entries at a rate of 30.61%, the

! See Certain Passenger Vehicle and Light Truck Tires from the People’s Republic of China:
Amended Final Affirmative Antidumping Duty Determination and Antidumping Duty Or-
der; and Amended Final Affirmative Countervailing Duty Determination and Countervail-
ing Duty Order, 80 Fed. Reg. 47902, 47907 (Aug. 10, 2015) (“CVD Order”). The 2015 CVD
Order specifically directed Customs to suspend liquidation of entries covered by the order.
Id.; see also Gov't’s Suppl. Br. Ex. A, Message No. 5226310 (Aug. 14, 2015).
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“all-others” rate established in the CVD Order. As discussed in detail
below, normally, if an administrative review were instituted, liquida-
tion of such entries (the final assessment of the duties owed) would
continue to be suspended until Commerce in the administrative re-
view retroactively determined the final countervailing duty rate for
the relevant entries imported during the period.

At the request of various interested parties, including Shandong
Zhongyi, Commerce initiated an administrative review of the CVD
Order covering entries imported during the period of review from
January 1, 2016, through December 31, 2016 (“Annual Review”).
That period covered all of the entries at issue here.? Upon initiation
of the Annual Review, Commerce instructed Customs to continue
suspending liquidation of entries subject to the review but to liqui-
date entries not subject to the review at the estimated deposit rate.?
Liquidation of Acquisition’s entries was initially suspended because
Shandong Zhongyi-manufactured products were subject to the An-
nual Review.

However, before the Annual Review was completed, Shandong
Zhongyi withdrew from the review.* Accordingly, Commerce ordered
Customs to liquidate Shandong Zhongyi-manufactured entries im-
ported in 2016, because Commerce concluded that those entries were
no longer covered by the Annual Review and would not be entitled to
a countervailing duty rate different from the estimated deposit rate.’
The entries at issue in this appeal were liquidated according to
Commerce’s instructions in October and November of 2018, with final
countervailing duties assessed at the 30.61% deposit rate. Importers
that wish to challenge the liquidation of their entries can do so by
filing a protest within 180 days of the liquidation. 19 U.S.C. §
1514(a)(5), (c)(3)(A). Acquisition did not protest the liquidation of
these entries within 180 days.

Ultimately, in 2019, Commerce adopted final results of the Annual
Review (“Amended Final Results”), setting the final countervailing

2 See Initiation of Antidumping and Countervailing Duty Administrative Reviews, 82 Fed.
Reg. 48051, 48058 (Oct. 16, 2017) (“Initiation Notice”).

3 See Gov't’s Suppl. Br. Ex. B, Message No. 7305313 (Nov. 1, 2017), at ] 2-3.

4 See Certain Passenger Vehicle and Light Truck Tires From the People’s Republic of China:
Preliminary Results of Countervailing Duty Administrative Review and Rescission, in Part,
83 Fed. Reg. 45611, 45612 (Sept. 10, 2018) (“Withdrawal Notice”).

5 See Gov't’s Suppl. Br. Ex. C, Message No. 8269302 (Sept. 26, 2018), at | 1.
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duty rates for the 2016 entries of the companies under review.® The
Amended Final Results included an individual rate for certain com-
panies as well as a rate of 15.56% for the remaining “non-selected
companies under review.”” Commerce instructed Customs to liqui-
date the entries that had remained suspended during the Annual
Review and to assess final countervailing duties pursuant to the rates
determined in the Amended Final Results.® For purposes of this
appeal, we assume that if Acquisition’s entries had remained unliq-
uidated, Acquisition would have been entitled to and would have
received the 15.56% rate applicable to entries of other parties under
review but not selected for the determination of individual rates.

In December 2019, following the publication of the Amended Final
Results, Acquisition filed protests to Customs’ failure to refund the
difference between the 30.61% rate it had deposited and the 15.56%
“non-selected companies under review” rate determined in the
Amended Final Results. Acquisition argued that the 15.56% rate
applied because the manufacturer, Shandong Zhongyi, which with-
drew from the Annual Review, is the same company as Dongying
Zhongyi Rubber Co., Ltd., which remained in the Annual Review and
is named as a company entitled to the “non-selected companies under
review” rate.® Acquisition urged that its protests were timely because
they were brought within 180 days of the Amended Final Results.*°
Customs denied the protests as untimely because they were filed
more than 180 days after the liquidations of the relevant entries,
without deciding whether Shandong Zhongyi and Dongying Zhongyi
were the same entity.

Following the denial of its protests, Acquisition brought this action
at the CIT challenging the denial of the protests. The CIT dismissed
the complaint for lack of subject matter jurisdiction because Acquisi-

8 See Countervailing Duty Order on Certain Passenger Vehicle and Light Truck Tires from
the People’s Republic of China: Amended Final Results of Countervailing Duty Administra-
tive Review; 2016, 84 Fed. Reg. 28011 (June 17, 2019) (“Amended Final Results”). The
Amended Final Results corrected a clerical error in the previously published final results of
the investigation. See id. at 28011 n.1 (citing Countervailing Duty Order on Certain Pas-
senger Vehicle and Light Truck Tires from the People’s Republic of China: Final Results of
Countervailing Duty Administrative Review; 2016, 84 Fed. Reg. 17382 (April 25, 2019)
(“Final Results”)).

7 See Amended Final Results, 84 Fed. Reg. at 28011-12.
8 See Gov't’s Suppl. Br. Ex. D, Message No. 9184301 (July 3, 2019).
9 See Final Results, 84 Fed. Reg. at 17384.

10 Before the CIT, Acquisition argued its protests were timely because they were brought
within 180 days of the message to Customs implementing the Amended Final Results. On
appeal, Acquisition argues that because the protests were brought within 180 days of the
Amended Final Results, they would necessarily have been brought within 180 days of any
“protestable decision made by [Customs]” after the Amended Final Results, without speci-
fying when exactly that decision occurred. Appellant’s Br. 18.
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tion did not file timely protests of the liquidations of the entries
pursuant to 19 U.S.C. § 1514. Acquisition then moved for reconsid-
eration and leave to amend its complaint, arguing in the alternative
that it should be given leave to amend its complaint to assert juris-
diction under § 1581(i). That provision gives the CIT jurisdiction over
claims that could not have been brought under another subsection of
§ 1581 or for which any remedy under another subsection would be
manifestly inadequate. See Sunpreme Inc. v. United States, 892 F.3d
1186, 1191 (Fed. Cir. 2018). The CIT denied the motion as futile. This
appeal followed.

Following oral argument on November 2, 2022, we ordered supple-
mental briefing to clarify whether the liquidation of Acquisition’s
entries had been suspended at the time they were liquidated.!!
Supplemental briefing was completed on December 6, 2022. We have
jurisdiction under 28 U.S.C. § 1295(a)(5).

1 The supplemental briefing order directed the government to answer eight questions, and
Acquisition to respond to the government’s brief. The questions were:

(1) Whether the August 10, 2015, Countervailing Duty (CVD) Order suspended liqui-
dation of imports subject to the administrative review for the period of review from
January 1, 2016, to December 31, 2016 (2016 POR).

(2) Whether any other order suspended such liquidation during the administrative
review for the 2016 POR. If so, the government shall provide a copy of any such order
and indicate whether the order was a public document.

(3) Whether any statutory provision or regulation provides for automatic suspension of
liquidation upon the initiation of an administrative review of a CVD order.

(4) Whether the liquidation of plaintiff’s entries on October 19, 2018, October 26, 2018,
and November 9, 2018, violated any order suspending liquidation.

(5) Whether plaintiff's entries were subject to the administrative review for the 2016
POR.

(6) If liquidation of plaintiff’s entries was not suspended during the 2016 POR, whether
plaintiff could have sought suspension from some agency, such as Commerce or Cus-
toms, having authority to grant it, whether on the ground that a pending administrative
review might affect the proper duty or on any other ground. If so, indicate what
statutory provision or regulation provides such authority and when the agency (e.g.,
Commerce or Customs) would be obligated to grant such a request and when it would
have discretion to grant it.

(7) Explain the relationship between Acquisition 362, LLC, Shandong Zhongyi Rubber
Co., Ltd., and Dongying Zhongyi Rubber Co., Ltd. Explain the effect and relevance of
Shandong Zhongyi Rubber Co., Ltd. withdrawing from the review due to its relationship
with Dongying Zhongyi Rubber Co., Ltd. See J.A. 3 (“Plaintiff submits [Shandong
Zhongyi Rubber Co., Ltd] withdrew its request for review because it was a non-selected
company under review under an alternate company name, Dongying Zhongyi Rubber
Co., Ltd.”).

(8) Whether Shandong Zhongyi Rubber Co., Ltd. withdrawing its individual request for
administrative review affected when and why plaintiff’s entries were liquidated.

Suppl. Br. Order, Acquisition 362, LLC v. United States, No. 2022-1161, Docket No. 32 (Nov.
8, 2022) (modifications in original) (citation omitted).
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DISCUSSION

I

Before turning to the merits, we note that Commerce’s failure in its
orders and initial brief to clearly set out the provisions governing
suspension of liquidation in the countervailing duty context in gen-
eral, and in this case in particular, created confusion that necessi-
tated supplemental briefing to resolve questions that should have
been straightforward. Commerce’s theory is that the 2015 CVD Order
suspended liquidation of entries after its issuance and that the insti-
tution of the Annual Review in the 2017 Initiation Notice continued
that suspension as to entries within the scope of the review. There-
after, specific messages to Customs continued the suspension of lig-
uidation during the Annual Review for companies under review, and,
in 2018, lifted the suspension with respect to Acquisition’s entries
following Shandong Zhongyi’s withdrawal from the Annual Review.
None of this was apparent from Commerce’s brief. In its initial brief,
Commerce failed to cite or discuss the Initiation Notice, Withdrawal
Notice, or any of the relevant messages instructing Customs to liqui-
date specific entries and suspend liquidation of others. In the future,
we expect Commerce will be both more specific and complete than it
was initially about the sequence of government and party actions
leading to the challenges presented to the CIT and on appeal.

II

Turning to the merits of the case, we review de novo a dismissal by
the CIT for lack of subject matter jurisdiction. Carbon Activated Corp.
v. United States, 791 F.3d 1312, 1314 (Fed. Cir. 2015).

Countervailing duties are imposed when Commerce determines
another country is providing “a countervailable subsidy with respect
to the manufacture, production, or export” of merchandise imported
into the United States. 19 U.S.C. § 1671(a)(1). When merchandise is
subject to a countervailing duty order, the liability to pay counter-
vailing duties accrues upon entry into the United States, but the
actual amount of liability is determined later:

[TThe United States uses a “retrospective” assessment system
under which final liability for antidumping and countervailing
duties is determined after merchandise is imported. Generally,
the amount of duties to be assessed is determined in a review of
the order covering a discrete period of time. If a review is not
requested, duties are assessed at the rate established in the
completed review covering the most recent prior period or, if no
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review has been completed, the cash deposit rate applicable at
the time merchandise was entered.

19 C.F.R. § 351.212(a). The “final computation or ascertainment of
duties,” including countervailing duties, on entries of such merchan-
dise is known as the “liquidation” of those entries. Id. § 159.1; see also
19 U.S.C. § 1500(d). To facilitate this retrospective assessment sys-
tem, a countervailing duty order (here, the 2015 CVD Order) sus-
pends the liquidation of entries covered by the order until such time
as the final countervailing duty rate is determined. See 19 U.S.C. §
1671d(c).

At least once a year, if an interested party requests it, Commerce is
required to review the countervailing duty order for a given retro-
spective period (known as an administrative review, periodic review,
or annual review). See 19 U.S.C. § 1675(a)1); 19 C.FR. §
351.213(e)(2). Pursuant to its regulations, Commerce only reviews
the countervailing duty rate for merchandise “covered by the re-
quest.” 19 C.F.R. § 351.212(c)(2). If a review is not timely requested,
Commerce “without additional notice” will instruct Customs to liqui-
date entries at the cash deposit rate collected at the time of entry. Id.
§ 351.212(c)(1), (c)(2). For merchandise covered by a request for re-
view, Commerce will continue suspending liquidation until the final
countervailing duty rate is determined in the review. See Ambassador
Div. of Florsheim Shoe v. United States, 748 F.2d 1560, 1565 (Fed. Cir.
1984).

Upon the publication of the final results of an administrative re-
view, Commerce will lift the suspension of liquidation for the entries
covered by the review and instruct Customs to liquidate those entries
at the countervailing duty rate determined in the review. See 19
U.S.C. § 1675(a)(1); 19 C.F.R. § 351.212(b)(2). An importer will have
to pay any shortfall if the final countervailing duty rate is determined
to be higher than the cash deposit rate and will be entitled to a refund
if the final rate is lower than the cash deposit rate. See 19 C.F.R. §
351.212(e). If the final rate is the same as the cash deposit rate, no
further payments are required upon liquidation, and the cash deposit
becomes the final countervailing duty.

Suspending liquidation pending the determination of the final
countervailing duties that ultimately will be assessed is essential to
the operation of the retrospective countervailing duty system, be-
cause liquidation is the “final computation or ascertainment of du-
ties.” 19 C.F.R. § 159.1; see Ambassador Div. of Florsheim Shoe, 748
F.2d at 1562. Parties have a limited window of 180 days to protest a
liquidation. 19 U.S.C. § 1514(a)(5), (c)(3)(A). We have explained: “[A]ll
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liquidations, whether legal or not, are subject to the timely protest
requirement. Without a timely protest, all liquidations become final
and conclusive under 19 U.S.C. § 1514.” Juice Farms, Inc. v. United
States, 68 F.3d 1344, 1346 (Fed. Cir. 1995) (citation omitted). Sus-
pending liquidation until an administrative review concludes gives
Commerce and future tribunals the benefit of applying the post-
review, final countervailing duty rate when entries are ultimately
liquidated.

When entries are improperly liquidated, an importer has a
remedy—to protest the liquidation under § 1514. In Carbon Activated
Corp., the appellant-importer discovered after the 180-day protest
window had expired that its entries had been erroneously liquidated
in contravention of a suspension order. 791 F.3d at 1314. We held that
the importer could have earlier determined that the entries had been
liquidated and “could have pursued a remedy under § 1514 by pro-
testing those erroneous liquidations.” Id. at 1316. Accordingly, al-
though the entries would have been entitled to a later-determined
duty rate lower than the one at which they were liquidated, we
concluded that the importer could have asserted CIT jurisdiction
under 28 U.S.C. § 1581(a) by timely protesting the premature liqui-
dations under § 1514, and that it had no further remedy. Id. at
1316-17.

II1

Though Acquisition alleges that its goods were manufactured by
Shandong Zhongyi, which withdrew from the Annual Review, it ar-
gues it was entitled to the “non-selected company under review” rate
in the Amended Final Results. That is so, it argues, because Shan-
dong Zhongyi is in fact identical to Dongying Zhongyi, which did not
withdraw from the Annual Review and was determined to be entitled
to that rate. Under these circumstances, Acquisition urges that it had
no basis to protest until after the Amended Final Results were pub-
lished, more than 180 days after the liquidations.

Acquisition contends that the CIT had jurisdiction over this refund
suit. Acquisition’s theory is untenable. First, no statute or regulation
has been called to our attention that authorizes or requires a refund
of duties where they have been finally determined by liquidation, and
the statute is quite clear that liquidation of an entry finally estab-
lishes the duties unless a protest to the liquidation is filed. See §
1514(a); see also 19 C.F.R. § 159.1. The only way Acquisition can
obtain CIT jurisdiction under § 1581(a) over a claim for a refund is if
it can bring itself within one of the provisions of § 1514(a).
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Second, in an attempt to demonstrate that its protests fell under §
1514(a)(2), as protests to the “rate and amount of duties charge-
able,”'? and were timely, Acquisition contends that it is not protesting
the liquidations themselves and could not have done so. Instead,
according to Acquisition, this is a “circumstance[] where [the dates of
liquidation are] inapplicable,” § 1514(c)(3)(B),'® and the 180-day
deadline for filing protests was triggered by Customs’ decision to deny
Acquisition’s refund request, not by the liquidations themselves. See
also 19 C.F.R. § 174.12(e).

This is not so. In general, duties are finally determined by liquida-
tion. The date of liquidation is the applicable date under § 1514(c)(3)
for filing a protest to the rate or amount of those duties. There is no
other “date of the decision as to which protest is made.” §
1514(c)(3)(B). Accordingly, a claim for a refund to duties assessed at
liquidation must be filed within 180 days of liquidation, pursuant to
§ 1514(c)(3)(A).

Acquisition’s theory can only work if the dates of liquidation are
“inapplicable,” that is, if Acquisition could not timely challenge the
liquidations. Acquisition’s contention that until the results of the
Annual Review were published it was without a remedy to challenge
the liquidation of its entries is not correct. If entries are improperly
liquidated, importers can challenge the legality of the liquidations by
timely filing a protest to the liquidation under § 1514(a)(5) even if the
duty on the entries has not yet been finally determined. This was the
exact situation in Carbon Activated Corp., 791 F.3d at 1316. A protest
to the premature liquidation of the entries would not have been either
“a sham” or “premature.” Appellant’s Br. 14. The protest would not
have been to the refusal to grant a refund, but to the premature
liquidation of the entries.

To be sure, the nominal manufacturer of Acquisition’s entries was
no longer a party to the Annual Review. But in Acquisition’s view, that
same entity was still a party to the review under a different name.
Under this theory, the suspension of liquidation of Acquisition’s en-
tries should have continued. Acquisition could thus have protested
the liquidation as having been improper. If it is true, as Acquisition

12 As relevant here, § 1514(a) provides that: “[D]ecisions of the Customs Service . . . as to—
... (2) the classification and rate and amount of duties chargeable; [or] . . . (5) the liquidation
or reliquidation of an entry . . . ; shall be final and conclusive . . . unless a protest is filed .

»

13 Section 1514(c)(3) provides that:

A protest of a decision, order, or finding described in subsection (a) shall be filed with the
Customs Service within 180 days after but not before—

(A) date of liquidation or reliquidation, or

(B) in circumstances where subparagraph (A) is inapplicable, the date of the decision as
to which protest is made.
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contends, that it was entitled to the countervailing duty rate assigned
to Dongying Zhongyi because Dongying Zhongyi was the manufac-
turer of Acquisition’s imports and a party to the Annual Review,
Acquisition would have been equally entitled to the suspension of
liquidation of Dongying Zhongyi-manufactured entries during the
pendency of the Annual Review. Since Acquisition had a remedy to
challenge the liquidations of its entries within 180 days, the statutory
language it cites in an attempt to establish a different timeframe is
inapplicable. Acquisition’s protests were untimely, and the CIT lacked
jurisdiction under § 1581(a).

v

In its motion for reconsideration, Acquisition sought leave to amend
its complaint to assert jurisdiction under the residual jurisdictional
provision, 28 U.S.C. § 1581(i). Jurisdiction under § 1581() is appro-
priate only if there is no jurisdiction under another subsection of §
1581, or if the remedy under another subsection “would be manifestly
inadequate.” ARP Materials, Inc. v. United States, 47 F.4th 1370,
1377 (Fed. Cir. 2022) (citation omitted). Because Acquisition could
have obtained an adequate remedy under § 1581(a) by timely filing a
protest of the allegedly premature liquidations, it cannot resort to §
1581(i). Accordingly, the proposed amendment to the complaint would
be futile.!*

CONCLUSION

Acquisition could have asserted jurisdiction under 28 U.S.C. §
1581(a) by filing timely protests of the liquidation of its entries.
Because its protests were untimely, the CIT correctly dismissed for
lack of jurisdiction.

AFFIRMED

 In its reconsideration motion, Acquisition cited another protest that Customs had
granted in part for an entry of Shandong Zhongyi-manufactured goods, applying a coun-
tervailing duty rate of 15.53%. See J.A. 74-75, 95. But that protest was timely because it
was filed within 180 days of the liquidation of the entry, unlike the protests at issue in this
appeal.



U.S. Court of International Trade

‘
Slip Op. 23-12

CorumBia Aruminum Propucts, LLC, et al., Plaintiffs, v. Unitep
States, Defendant, and Enpura Propucts, Inc., Defendant-
Intervenor.

Before: Timothy C. Stanceu, Judge
Consolidated Court No. 19-00185

[Denying defendant-intervenor’s motion for a stay of proceedings]

Dated: February 6, 2023

Jeremy W. Dutra, Squire Patton Boggs (US) LLP, of Washington, D.C., for plaintiff.
With him on the brief was Peter J. Koenig.

Alexander J. Vanderweide, Senior Trial Counsel, Commercial Litigation Branch,
Civil Division, U.S. Department of Justice, of New York, N.Y., for defendant. With him
on the briefs was Justin R. Miller, Attorney-in-Charge. Also on the briefs were Jeanne
E. Davidson, Director, Commercial Litigation Branch, Civil Division, U.S. Department
of Justice, of Washington, D.C., and Stephen C. Tosini, Senior Trial Counsel. Of counsel
on the briefs was Tamari J. Lagvilava, Attorney, Office of the Chief Counsel, U.S.
Customs and Border Protection, U.S. Department of Commerce, of Washington, D.C.

Robert E. DeFrancesco, 111, Wiley Rein LLP, of Washington, D.C., for plaintiff and
defendant-intervenor Endura Products, Inc. With him on the briefs was Elizabeth S.
Lee.

OPINION AND ORDER

Stanceu, Judge:

Endura Products, Inc. (“Endura”), a plaintiff and defendant-
intervenor in this consolidated action, which was brought to contest
decisions of U.S. Customs and Border Protection (“Customs” or
“CBP”) under the Enforce and Protect Act, 19 U.S.C. § 1517 (2018)
(“EAPA”), moves to stay proceedings pending a conclusive decision in
an appeal of this Court’s judgment in another proceeding. Defendant
United States consents to a stay. Plaintiff Columbia Aluminum Prod-
ucts, LLC (“Columbia Aluminum” or “Columbia”) is opposed. The
court denies the motion.

I. BACKGROUND

This litigation arose from determinations by Customs that certain
assembled door thresholds imported from Vietnam by Columbia were
evading antidumping and countervailing duty orders on certain alu-
minum extrusions from the People’s Republic of China (the “Orders”).
Notice of Final Determination as to Evasion (Mar. 20, 2019), PR Doc.

65
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61;' Enforce and Protect Act (‘EAPA”) Case Number 7232 (Aug. 26,
2019), PR Doc. 67; Aluminum Extrusions from the People’s Republic of
China: Antidumping Duty Order, 76 Fed. Reg. 30,650 (Int’l Trade
Admin. May 26, 2011); Aluminum Extrusions From the People’s Re-
public of China: Countervailing Duty Order, 76 Fed. Reg. 30,653 (Int’l
Trade Admin. May 26, 2011).

Columbia and Endura have filed motions for judgment on the
agency record under USCIT Rule 56.2. In the Opinion and Order in
Columbia Alum. Prods., LLC v. United States, 46 CIT __, Slip Op. No.
22-156 (Dec. 23, 2022), this Court denied a motion of defendant for a
remand and ordered the resumption of briefing on Columbia’s and
Endura’s Rule 56.2 motions. Under that Opinion and Order, defen-
dant’s and Endura’s responses to Columbia’s Rule 56.2 motion and
defendant’s response to Endura’s Rule 56.2 motion are due on Feb-
ruary 21, 2023. Id. at 16.

Endura filed its motion for a stay on January 6, 2023. Partial
Consent Mot. to Stay Proceedings, ECF No. 67 (“Endura’s Mot.”).
Columbia filed its opposition to the motion on January 27, 2023.
Opp’n to Mot. to Stay Proceedings, ECF No. 68 (“Columbia’s Opp'n”).

II. DISCUSSION

The decision to stay proceedings is a matter for the court’s broad
discretion and involves considerations of fairness to the litigants and
judicial economy. In this instance, the court concludes that Endura
has failed to demonstrate that the stay it seeks will serve both of
these objectives.

Endura bases its stay motion on its intention to appeal the judg-
ment of this Court in Columbia Alum. Prods., LLC v. United States,
46 CIT __, Slip Op. No. 22-144 (Dec. 16, 2022). Judgment (Dec. 16,
2022), Ct. No. 19-00013, ECF No. 93. Endura refers to this litigation
as the “Columbia Scope Appeal.” Endura’s Mot. 2. The judgment
sustained a decision Commerce reached, upon remand and under
protest, that certain door thresholds Columbia imported from China
were not within the scope of the Orders. See Columbia Alum. Prods.,
LLC v. United States, 46 CIT __, Slip Op. No. 22-156 (Dec. 23, 2022).
Endura maintains that “[a] stay in this case would preserve the
resources of the parties and the Court, as final resolution of the
Columbia Scope Appeal may narrow the issues in the instant action.”
Endura’s Mot. 3 (citation omitted). In its view, a stay is needed “to
ensure that efforts and resources of the Court and of the parties are

! Documents in the Administrative Record (Oct. 23, 2019), ECF Nos. 24 (public), 25 (conf.)
are cited herein as “PR Doc. __.” All citations to record documents are to the public version
of those documents.
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not expended and later rendered moot.” Id. at 4. It argues, further,
that a stay “would simply preserve the status quo” and “would not
work undue harm or prejudice.” Id.

Columbia disagrees that a stay would preserve resources and ar-
gues that it would be prejudicial as it “would allow the evasion
determination against Columbia Aluminum to remain in place not-
withstanding Commerce[’s] determining that Columbia Aluminum’s
assembled thresholds are outside the scope of the Orders, thus im-
posing a continuing reputational harm on Columbia Aluminum and a
financial harm given CBP’s suspension of liquidation preventing the
release of customs bonds.” Columbia’s Opp'n 2. Columbia adds that
Endura has failed to demonstrate that denying a stay would cause it
hardship or inequity, id., and the court agrees with this view. Endura
has not convinced the court that continuing to participate in this
litigation on the current schedule, either in its capacity as a plaintiff
or as a defendant-intervenor, will cause it harm in any appreciable
way that could justify interrupting these proceedings pending its
pursuit of an appeal in related litigation.

III. CONCLUSION AND ORDER

On balance, the court concludes that allowing this litigation to
proceed under the current schedule is preferable to a stay, which has
the potential to cause prejudice to Columbia and is not necessary to
avoid prejudice to Endura.

Therefore, in consideration of Endura’s motion to stay and Colum-
bia’s opposition thereto, and upon due deliberation, it is hereby

ORDERED that the Partial Consent Motion to Stay Proceedings
(Jan. 6, 2023), ECF No. 67, be, and hereby is, denied.

Dated: February 6, 2023
New York, New York
/s/ Timothy C. Stanceu

Tmoray C. STANCEU, JUDGE
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Opinion & Order

AQUILINO, Senior Judge:

The mandate of the U.S. Court of Appeals for the Federal Circuit
(CAFC”) having issued pursuant to its decision to remand supra sub
nom. Meyer Corp. v. United States, 43 F.4th 1325, 1333 (2022) (“Meyer
1IT”), has led the parties to file papers in regard thereto.

Presumed herein is familiarity with this test case on valuation
under 19 U.S.C. §1401a of 125 different sets of pots and pans im-
ported from the People’s Republic of China (“PRC”) and the Kingdom
of Thailand and the extensive record and prior decisions thereon. See
Meyer Corp. v. United States, 41 CIT ___, 255 F.Supp.3d 1348 (2017)
(“Meyer I’) (summary judgment granted in part and denied in part);
Meyer Corp. v. United States, 45 CIT ___, Slip Op. 21-26 (March 1,
2021) (“Meyer IT”) (opinion after trial; judgment for defendant).

The CAFC affirmed the finding that steel discs exported to Thailand
from China underwent only one substantial transformation, not two,
and that the resultant cookware for the U.S. was thus not entitled to
duty-free treatment. Meyer II1, 43 F.4th at 1330-32. It also vacated
and remanded plaintiff-appellant’s first-sale claim, stating that
“there is no basis in the statute for Customs or the court to consider
the effects of a nonmarket economy on the transaction value and
require a party to show the absence of all ‘distortive nonmarket
influences.” Id. at 1332. The CAFC decision goes on to state that 19
U.S.C. §1401a(b)(2)(B) “concerns effects of the relationship between
the buyer and seller, not effects of government intervention, and
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especially not with government intervention that affects the industry
as a whole.” Id. at 1332-33.

From this court’s perspective, because the purpose of the General
Agreements on Tariff and Trade was to promote trade liberalization
among market-oriented countries and help spread democratic values
that were associated with capitalism, in opposition to fascism and the
“Iron Curtain” that was descending on Europe in the aftermath of
World War II,' the fact that the valuation statute presupposes a
“market” environment focusing on the individual transaction is un-
surprising. That was the purpose of the GATT negotiations.

That does not mean, however, the statute as written necessarily
contemplates zero distinction between sellers operating in market
economies and those operating in nonmarket economies, particularly
in view of the judge-made “first sale” rule® on the “price paid or
payable” of 19 U.S.C. §1401a(b)(1) (“[i]f sufficient information is not
available, for any reason,® with respect to any amount” necessary to
increase the “price actually paid or payable for imported merchandise
... by the amounts attributable” to the items listed as (A) through (E)
of §1401a(b)(1)(packing costs, selling commissions, assists, royalties,
license fees, and, of some import to this case, “the proceeds of any
subsequent resale, disposal, or use of the imported merchandise that
accrue, directly or indirectly, to the seller”), then the transaction
value of the imported merchandise concerned “shall” be treated as
one that cannot be determined). It was the CAFC itself, in fact, which
articulated the concept of “the absence of any non-market influences
that affect the legitimacy of the sales price” — apart from the lan-
guage of the statute itself. See Nissho Iwai Am. Corp. v. United
States, 982 F.2d 505, 509 (Fed.Cir. 1992).

Be that as it has been, the current CAFC panel having, seemingly
unequivocally, answered Meyer II'’s earlier question or observation on
that point, this court, accordingly, will continue its consideration of
the substance of the matter, as developed before, during, and after
trial.

L See, e.g., GATT 1947: How Stalin and the Marshall Plan helped to conclude the negotia-
tions, available at https://www.wto.org/english/tratop_e/gatt_e/
stalin_marshall_conclude_negotiations_e.htm (last checked this date).

2 That rule evolved from the prior concept of “export value.” See Tariff Act of 1930 §402(d)
(June 17, 1930). It has been maintained by various judicial decisions, even under the
current valuation statute. See, e.g., United States v. S.S. Kresge Co., 26 CCPA 349, 352
(1939); R.J. Saunders & Co. v. United States, 42 CCPA 55, 59 (1954); United States v. Getz
Bros. & Co., 55 CCPA 11 (1967); E.C. McAfee Co. v. United States, 842 F.2d 314 (Fed. Cir.
1988); and Nissho Iwai Am. Corp. v. United States, 982 F.2d 505 (Fed.Cir. 1992).

3 Emphasis added.
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I

The plaintiff commenced this action seeking first-sale treatment for
its imported cookware from the PRC, and duty-free treatment under
the Generalized System of Preferences (GSP) for certain cookware
imported from Thailand, a beneficiary developing country (BDC).
After extensive discovery, the parties cross-moved for partial sum-
mary judgment on whether cookware sets containing a non-de mini-
mis, non-BDC component could qualify the entire set for GSP treat-
ment; and whether Meyer’s imported cookware is viably valued at the
price between the Thai producer and a middleman (first-sale price),
both of which are Meyer related. Meyer I, 41 CIT at ___, 255
F.Supp.3d at 1350-51.

On the set issue, this court determined that the presence of a
non-BDC component in a set would not preclude BDC components
from receiving GSP treatment, although such treatment would not
extend to a non-BDC component. Id., 41 CIT at ___, 255 F.Supp.3d at
1355-59. However, the issue of whether the Thai-made components
were entitled to duty-free treatment under the GSP was yet to be
resolved. In determining whether first-sale could present a viable
value for the related entities, this court found that the government
had not waived the issue of Meyer’s failure to provide its parent’s
financial information as requested during discovery. Id., 41 CIT at
__, 255 F.Supp.3d at 1360—61. This court further held that “[a]ll of
the entities relevant to that issue [i.e. dealing at arm’s length] are
related, and therefore the financial information pertaining to the
parent is also relevant to examining whether any non-market influ-
ences affect the legitimacy of the sales price.” Id., 41 CIT at ___, 255
F.Supp.3d at 1361. Finally, after noting that the first-sale-transaction
issue revealed disputed material facts, this court required the parties
to confer and propose how to proceed. Id., 41 CIT at __, 255
F.Supp.3d at 1362.

Ultimately, a trial was held on the issue of whether certain Thai
cookware had undergone double substantial transformation and thus
satisfied the requirements for duty-free treatment under the GSP,
and also the issue of whether the first-sale-transaction price was a
viable value for the imported merchandise. Between the Meyer I
decision and commencement of the trial, Meyer did not amend its
discovery responses to include its parent’s financial information. Al-
though the plaintiff presented direct testimony from five witnesses at
trial, such testimony did not include witnesses from Meyer Manufac-
turing Company Limited (Meyer Hong Kong) or from Meyer Interna-
tional Holdings Limited (Meyer Holdings), the direct parent company
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of the plaintiff, the Thai producer, Meyer Macau, Meyer Hong Kong,
and the indirect parent of the PRC producer.

After trial, the parties submitted competing findings of fact and
conclusions of law. After considering them, this court concluded that
GSP treatment was not available for Thai cookware manufactured
from steel discs obtained from the PRC because no double substantial
transformation of the discs had occurred by the Thai manufacturing
process. Meyer II at *50.

This court further held that, “[b]ased on the applicable law and the
evidence adduced at trial, the plaintiff has also failed to establish that
it should be entitled to use the transaction value between the China
producer and Meyer Hong Kong or the Thai producer and Meyer
Macau (‘first sale’) for the appraisement of the imported cookware.”
Id. This court noted that, for the “all costs plus profit” test, costs are
critical and that the costs of the inputs from the PRC are suspect.* It
also found that “no CBP regulation requires that the ‘firm’ mentioned
in 19 C.F.R. §152.103(1)(1)(iii) be the ‘parent’ of the importing party.”
Id.

Regardless, even if the costs of inputs were not suspect, this court
observed that the parent company “Meyer Holding[s] presumptively
had the ability to influence the price paid or payable for them.” Id. at
*51. Moreover, “[w]ithout financial statements, thlis] court has no
concept of the extent to which the finances of the Meyer group units
are truly independent ‘silos’ of one another, or the extent to which
there might have been state influence or assistance to some degree.”
Id. For whatever reason, in vacating and remanding Meyer II, the
CAFC does not address these observations.

I

Facts drive the law. It is not the other way around. Even ignoring
the fact that the claimed transaction values involve inputs from a
non-market-economy country in the merchandise at issue, this court
still cannot ignore plaintiff's non-responsiveness to defendant’s re-
quest for information during discovery. The fact that the government
herein was not provided with the financial information pertinent to
plaintiff’s parent company hampered its ability to discern whether or
not the parent of the plaintiff provided any form of assistance to
reduce costs. As this court previously observed (here excising any
inference of “nonmarket consideration” in accordance with the CAFC
opinion):

4 The CAFC decision does not directly address this necessary observation, which remains
an element of this cost-plus-profit case, even if 19 U.S.C. §1401a(b)(2)(B) “concerns effects
of the relationship between the buyer and seller, not effects of government intervention, and
especially not with government intervention that affects the industry as a whole.”
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Even if “true” costs of such inputs could be determined, Meyer
Holding[s] presumptively has had the ability to influence the
price paid or payable for them, for example by providing its
subsidiaries access to credit and capital on terms that are not
available to competitors without the same level of bargaining
power with creditors, or even at “below market” rates. Without
financial statements, the court has no concept of the extent to
which the finances of the Meyer group units are truly indepen-
dent “silos” of one another . . ..

The most that plaintiffs’ witnesses could testify to was that they
were unaware of any such assistance . . .. At trial, the defendant
only lightly explored the extent to which such considerations
might be considered [ ]distortive. But then again, the defendant
never had the ability to probe deeper, in part because it was
never provided the financial information it requested in discov-
ery in order to be able to ask or answer probing questions.

The court understands that the Meyer parent is not subject to
this litigation and that the plaintiff, as its “independent” sub-
sidiary, can claim an inability to obtain such information from it.
However, given that the parent has an interest in seeing these
types of matters resolved favorably, it is therefore presumed to
be forthcoming, even unprompted, to provide whatever CBP
deems necessary to assist in their resolution, and the fact that in
that regard there has apparently been considerable “resistance”
throughout this case to that not unreasonable discovery request
and the “assistance” that the parent could have provided its
subsidiary to address necessary questions . . ., speaks volumes.

... [TThe foregoing leads the court to doubt that accurate ascer-
tainment of the “true” value of the “price paid or payable” at the
first sale level in the customs duty sense has been demonstrated
in this case.

Meyer II at *50-51.

As the defendant points out, the prior analysis shows that plaintiff’s
failure to provide the financial information requested by it during
discovery provided an independent reason as to why Meyer could not
demonstrate a true first-sale value absent of influence - not from a
nonmarket-economy country per se — but from the relationships of
the related parties. And the plaintiff had been forewarned by the
court’s Meyer I decision as to the importance of that financial infor-
mation but chose not to supplement its discovery responses.
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Furthermore, “[a]lthough this Court may exercise such discretion
to rectify a significant flaw in the conduct of the original proceeding,
[t]he purpose of a rehearing is not to relitigate the case.” Tianjin
Magnesium Int’l Co. v. United States, 36 CIT 1698, 1699 (2012)
(quotations and citations omitted). As discussed above, an extensive
record was developed before this court. It is more than sufficient for
conducting reconsideration now.

Finally, this court considers that the CAFC’s holding of Nissho
ITwai’s “nonmarket influences” as simply referring to influences grow-
ing out of the relationship of buyer and seller that distort the price
paid or payable, coupled with its “remand for th[is] court to reconsider
whether Meyer may rely on the first-sale price”, negates any need for
further proceedings now.® The plaintiff had more-than-adequate op-
portunity to make its case for first-sale treatment, and any suggestion
now for a retrial is inconsistent with Rule 1 of the USCIT rules to
“secure the just, speedy, and inexpensive determination of every ac-
tion and proceeding.”

III

In view of the foregoing, and given the precision of the CAFC
remand quoted above, mandating Customs and Border Protection to
acquiesce in plaintiff’s plea for liquidation of its merchandise on the
basis of its first sale is not warranted, and this court’s judgment
entered in Meyer II is therefore hereby affirmed.

So ordered.

Dated: February 9, 2023
New York, New York
/s Thomas J. Aquilino, Jr.

SENIOR JUDGE

5 Plaintiff's motion(s) filed after the CAFC mandate issued regarding possible such pro-
ceedings can be, and they hereby are, dismissed.
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