U.S. Customs and Border Protection

e
19 CFR PART 177

REVOCATION OF ONE RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFICATION OF CAST-IRON CYLINDER
HEADS AND BLOCK CASTINGS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of revocation of one ruling letter, and of revocation
of treatment relating to the tariff classification of cast-iron cylinder
heads and block castings.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that U.S. Customs and Border Protection (CBP) is
revoking one ruling letter concerning tariff classification of cast-iron
cylinder heads and block castings under the Harmonized Tariff
Schedule of the United States (HTSUS). Similarly, CBP is revoking
any treatment previously accorded by CBP to substantially identical
transactions. Notice of the proposed action was published in the
Customs Bulletin, Vol. 56, No. 40, on October 12, 2022. No comments
were received in response to that notice.

EFFECTIVE DATE: This action is effective for merchandise
entered or withdrawn from warehouse for consumption on or after
March 5, 2023.

ADDRESS:
FOR FURTHER INFORMATION CONTACT: Gregory Connor,
Electronics, Machinery, Automotive, and International

Nomenclature Branch, Regulations and Rulings, Office of Trade, at
(202) 325-0025.
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SUPPLEMENTARY INFORMATION:
BACKGROUND

Current customs law includes two key concepts: informed compli-
ance and shared responsibility. Accordingly, the law imposes an obli-
gation on CBP to provide the public with information concerning the
trade community’s responsibilities and rights under the customs and
related laws. In addition, both the public and CBP share responsibil-
ity in carrying out import requirements. For example, under section
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the
importer of record is responsible for using reasonable care to enter,
classify and value imported merchandise, and to provide any other
information necessary to enable CBP to properly assess duties, collect
accurate statistics, and determine whether any other applicable legal
requirement is met.

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the
Customs Bulletin, Vol. 56, No. 40, on October 12, 2022, proposing to
revoke one ruling letter pertaining to the tariff classification of cast-
iron cylinder heads and block castings. Any party who has received an
interpretive ruling or decision (i.e., a ruling letter, internal advice
memorandum or decision, or protest review decision) on the merchan-
dise subject to this notice should have advised CBP during the com-
ment period.

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any
treatment previously accorded by CBP to substantially identical
transactions. Any person involved in substantially identical transac-
tions should have advised CBP during the comment period. An im-
porter’s failure to advise CBP of substantially identical transactions
or of a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of this notice.

In New York Ruling Letter (“NY”) N312073, dated June 18, 2020,
CBP classified cast-iron cylinder heads and block castings in heading
8409, HTSUS, specifically in subheading 8409.99.91, HTSUS, which
provides for “Parts suitable for use solely or principally with the
engines of heading 8407 or 8408: Other: Other: For vehicles of sub-
heading 8701.20, or heading 8702, 8703 or 8704....” CBP has reviewed
NY N312073 and has determined the ruling letter to be in error. It is
now CBP’s position that cast-iron cylinder heads and block castings
are properly classified, in heading 8409, HTSUS, specifically in sub-
heading 8409.99.10, HTSUS, which provides for “Parts suitable for
use solely or principally with the engines of heading 8407 or 8408:
Other: Other: Cast-iron parts, not advanced beyond cleaning, and
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machined only for the removal of fins, gates, sprues and risers or to
permit location in finishing machinery... .”

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is revoking NY N312073
and revoking or modifying any other ruling not specifically identified
to reflect the analysis contained in Headquarters Ruling Letter
(“HQ”) H317007, set forth as an attachment to this notice. Addition-
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat-
ment previously accorded by CBP to substantially identical transac-
tions.

In accordance with 19 U.S.C. § 1625(c), this ruling will become
effective 60 days after publication in the Customs Bulletin.

GREGORY CONNOR
for
Yuriva A. GuLis,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H317007
December 13, 2022
CLA-2 OT:RR:CTF:EMAIN H317007 JDK
CATEGORY: Classification
TARIFF NO(s).: 8409.99.10
DEBORAH STERN
SANDLER, Tavis & RoseNBERG, P.A.
5835 BLue Lacoon Drive, Surre 200
Miami, FL 33126

RE: Revocation of NY N312073; Tariff Classification of Cast-Iron Cylinder
Heads and Block Castings

DeaAR Ms. STERN,

This is in response to your letter, dated February 24, 2021, submitted on
behalf of PACCAR, Inc. (PACCAR) requesting reconsideration of New York
Ruling Letter (NY) N312073, dated June 18, 2020. In NY N312073, United
States Customs and Border Protection (CBP) classified the cast-iron cylinder
heads and block castings under the Harmonized Tariff Schedule of the United
States (HTSUS). Upon review of NY N312073, we have determined the ruling
to be incorrect. We accordingly revoke the ruling.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as
amended by section 623 of Title VI, notice proposing to revoke NY N312073
was published on October 12, 2022, in Volume 56, Number 40, of the Customs
Bulletin. No comments were received in response to this Notice.

FACTS:

The instant merchandise is designed to be used with heavy duty diesel
engines for vehicles. The steps that the castings and cylinder heads will
undergo before importation to the United States is described in NY N312073
as follows:

(A) Manufacturing the cast-iron part:

1. Core making, 2. Core package assembly, 3. Painting core package, 4.
Mold preparation, 5. Locating core package in mold, 6. Pouring, 7. Cooling
down;

(B) Cleaning (or “fettling”) the casting and rough machining for the
removal of fins, gates, sprues and risers:

8. Removing sand, 9. Breaking gating system (i.e., removing the casting
from the mold), 10. Rough shot blasting, 11. Rough automatic finishing,
12. Manual grinding, 13. Final shot blasting, 14. Quality checks;

(C) Machining to permit location in finishing machinery:
15. Primer (a coat of primer paint is sprayed onto the casting to prevent
rust), 16. Data Matrix Code (“DMC”) laser-etching;

(D) Packing: 18. Preservation, 19. Packaging.

For the cylinder head castings only, there is step 17. After precision scan
measurements of each casting, the foundry will machine datum points to
within microns of their required positions, and then performs a quality
check. The datum points are used by the engine plant in the U.S. to
ensure proper positioning of the machining processes; some of the U.S.
processes are held to a few micron tolerances.
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In your submission, you clarify that the primer step is only for block
castings, and oiling is only for cast-iron cylinder heads.

ISSUE:

Whether or not the instant cylinder heads and block castings are “cast-iron
parts, not advanced beyond cleaning, and machined only for the removal of
fins, gates, sprues and risers or to permit location in finishing machinery.”

LAW AND ANALYSIS:

Classification under the HTSUS is determined in accordance with the
General Rules of Interpretation (GRIs). GRI 1 provides that the classification
of goods shall be determined according to the terms of the headings of the
tariff schedule and any relative section or chapter notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs 2 through 6 may
then be applied in order.

There is no dispute that the subject merchandise are parts of diesel engines
that are classified in heading 8408, HTSUS, or in subheading 8409.99, HT-
SUS. As such, the case is governed by GRI 6, which provides as follows:

For legal purposes, the classification of goods in the subheading of a
heading shall be determined according to the terms of those subheadings
and any related subheading notes and, mutatis mutandis, to the above
rules, on the understanding that only subheadings at the same level are
comparable. For the purposes of this rule, the relative section, chapter
and subchapter notes also apply, unless the context otherwise requires.

The HTSUS provisions in question are as follows:

8409 Parts suitable for use solely or principally with the engines of
heading 8407 or 8408:
Other:
8409.99 Other:
8409.99.10 Cast-iron parts, not advanced beyond clean-

ing, and machined only for the removal of
fins, gates, sprues and risers or to permit lo-
cation in finishing machinery...

Other:

8409.99.91 For vehicles of subheading 8701.20, or
heading 8702, 8703 or 8704...

Per GRI 6, the subject parts are properly classified under subheading
8409.99.10, HTSUS, if they fall under the scope of the provision for cast-iron
parts, not advanced beyond cleaning, and machined only for the removal of
fins, gates, sprues and risers or to permit location in finishing machinery.

In Ross Machine & Mill Supply, Inc. et al. v. United States, 69 Cust. Ct. 160
(U.S. 1972) (Ross Machine), the court held that “painting” cast-iron rollers for
machines to protect them against oxidation did not advance them beyond
being cleaned for the purposes of classification under the Tariff Schedule of
the United States (TSUS), the predecessor tariff schedule to the HTSUS.
Specifically, the issue in Ross Machine was whether painted iron castings
were classified under TSUS provision 680.60, which provided for “Cast-iron
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(except malleable cast-iron) rollers for machines, not alloyed and not ad-
vanced beyond cleaning, and machined only for the removal of fins, gates,
sprues, and risers or to permit location in finishing machinery.”

Decisions by the Customs Service and the courts interpreting nomencla-
ture under the TSUS are not deemed dispositive in interpreting the HTSUS.
However, such prior decisions should be considered on a case-by-case basis if
they are instructive in interpreting the HTSUS, particularly where the no-
menclature previously interpreted in those decisions remains unchanged and
no dissimilar interpretation is required by the text of the HTSUS.! In this
case, the text of subheading 8409.99.10, HTSUS, is quite similar to the text
of the provision at issue in Ross Machine. As such, we find Ross Machine to
be instructive in determining whether the instant parts are advanced beyond
cleaning, and machined only for the removal of fins, gates, sprues and risers
or to permit location in finishing machinery.

Likewise, in HQ H015186 (October 17, 2008), CBP also found that Ross
Machinery was instructive when we held that a rust preventative coating did
not remove certain cast iron machine tools, which are parts, from the appli-
cable subheading of 8466.93.15, HTSUS. Subheading 8466.93.15, HTSUS,
provides for cast iron parts, “not advanced beyond cleaning and machined
only for the removal of fins, gates, sprues and risers, or to permit location in
finishing machinery,” which is identical to the language of 8409.99.10, HT-
SUS.

In the instant matter, the block castings are painted with primer and the
cast-iron cylinder heads are coated with an oil only to prevent oxidation
during transport. Pursuant to the reasoning in Ross Machine and HQ
HO015186, the application of rust preventative coating to products considered
cast-iron parts do not advance the products beyond being cleaned, and the
instant parts fall under the scope of subheading 8409.99.10, HTSUS.

HOLDING:

By application of GRIs 1 and 6, the instant cast-iron cylinder heads and
block castings are classified under heading 8409, HTSUS, and specifically
provided under subheading 8409.99.10, HTSUS, as “[plarts suitable for use
solely or principally with the engines of heading 8407 or 8408: Other: Other:
Cast-iron parts, not advanced beyond cleaning, and machined only for the
removal of fins, gates, sprues and risers or to permit location in finishing
machinery....” The column one, general rate of duty is free.

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
on the World Wide Web at www.usitc.gov.

! Omnibus Trade and Competitiveness Act of 1988, P.L. 100-418, August 23, 1988, 102 Stat.
1107, 1147; H.R. Rep. No. 576, 100th Cong., 2d Sess. 549-550 (1988) 1988 U.S.C.C.A.N.
1547, 1582—-1583. See also, Hewlett-Packard Co. v. United States, 189 F. 3d. 1346; 22 Ct.
Int’l. Trade 514 (1999)
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EFFECT ON OTHER RULINGS:

NY N312073, dated June 18, 2020, is REVOKED.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60
days after its publication in the Customs Bulletin.
Sincerely,

GrEGORY CONNOR
for

Yuruiva A. GuLrs,
Director
Commercial and Trade Facilitation Division
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CUSTOMS BROKER PERMIT USER FEE PAYMENT
FOR 2023

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: General notice.

SUMMARY: This document provides notice to customs brokers that
the annual user fee that is assessed for each permit held by a broker,
whether it may be an individual, partnership, association, or corpo-
ration, is due no later than February 24, 2023. The annual user fee
reflects the changes made by two final rules, published in the Fed-
eral Register on October 18, 2022, and effective December 19, 2022,
that eliminate broker districts and district permits, and transition all
customs brokers to a single national permit. Pursuant to fee adjust-
ments required by the Fixing America’s Surface Transportation Act
(FAST ACT) and U.S. Customs and Border Protection (CBP) regula-
tions, the annual user fee payable for calendar year 2023 will be
$163.71.

DATES: Payment of the 2023 Customs Broker Permit User Fee is
due no later than February 24, 2023.

FOR FURTHER INFORMATION CONTACT: Melba Hubbard,
Chief, Broker Management Branch, Office of Trade, (202)
325-6986, or melba.hubbard@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to section 111.96 of title 19 of the Code of Federal Regu-
lations (19 CFR 111.96(c)), U.S. Customs and Border Protection
(CBP) assesses an annual user fee for each customs broker permit
held by an individual, partnership, association, or corporation. CBP
regulations provide that this fee is payable each calendar year for a
national permit held by a broker and must be paid by the due date
published annually in the Federal Register. See 19 CFR 24.22(h)
and (1)(9); 19 CFR 111.96(c).

On October 18, 2022, CBP published two concurrent final rules in
the Federal Register (87 FR 63262 and 87 FR 63267) modernizing
the customs broker regulations in parts 24 and 111 of title 19 of the
CFR. These two final rules eliminate broker districts and district
permits, as well as the permit user fees for district permits. CBP is in
the process of transitioning all district permit holders to a national
permit. In accordance with the effective date of these two final rules
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on December 19, 2022, all permit holders will hold one national
permit only and must pay annual user fees for one national permit
only.

S}(;ctions 24.22 and 24.23 of title 19 of the CFR (19 CFR 24.22 and
24.23) provide for and describe the procedures that implement the
requirements of the Fixing America’s Surface Transportation Act
(FAST Act) (Pub. L. 114-94, December 4, 2015). Section 32201 of the
FAST Act amended section 13031 of the Consolidated Omnibus Bud-
get Reconciliation Act (COBRA) of 1985 (19 U.S.C. 58¢) by requiring
the Secretary of the Treasury to adjust certain customs COBRA user
fees and corresponding limitations to reflect certain increases in in-
flation. Paragraph (k) in section 24.22 (19 CFR 24.22(k)) sets forth the
methodology to adjust fees for inflation, and to determine the change
in inflation as well as the factor by which the fees and limitations will
be adjusted, if necessary. The customs broker permit user fee is set
forth in appendix A of part 24, which lists fees and limitations subject
to the adjustment. (19 CFR 24.22 appendix A.) On August 1, 2022,
CBP published a Federal Register notice, CBP Dec. 22—-17, which
among other things, announced that the annual customs broker per-
mit user fee would increase to $163.71 for calendar year 2023. See 87
FR 46973.

As required by 19 CFR 111.96 and 24.22, CBP must provide notice
in the Federal Register no later than 60 days before the date that
the payment is due for each broker permit. This document notifies
customs brokers that for calendar year 2023, the due date for pay-
ment of the user fee is February 24, 2023.

Dated: December 5, 2022.

ANNMarie R. HigusmiTH,
Executive Assistant Commissioner,

Office of Trade.
[Published in the Federal Register, December 16, 2022 (85 FR 77132)]
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FREE TRADE AGREEMENTS

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: 60-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: The Department of Homeland Security, U.S. Customs
and Border Protection will be submitting the following information
collection request to the Office of Management and Budget (OMB) for
review and approval in accordance with the Paperwork Reduction Act
of 1995 (PRA). The information collection is published in the Federal
Register to obtain comments from the public and affected agencies.

DATES: Comments are encouraged and must be submitted (no
later than February 14, 2023) to be assured of consideration.

ADDRESSES: Written comments and/or suggestions regarding the
item(s) contained in this notice must include the OMB Control
Number 1651-0117 in the subject line and the agency name. Please
use the following method to submit comments:

Email. Submit comments to: CBP_PRA@cbp.dhs.gov.

Due to COVID-19-related restrictions, CBP has temporarily sus-
pended its ability to receive public comments by mail.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to Seth Renkema, Chief,
Economic Impact Analysis Branch, U.S. Customs and Border Protec-
tion, Office of Trade, Regulations and Rulings, 90 K Street NE, 10th
Floor, Washington, DC 20229-1177, Telephone number
202-325-0056 or via emailCBP_PRA@cbp.dhs.gov. Please note that
the contact information provided here is solely for questions regard-
ing this notice. Individuals seeking information about other CBP
programs should contact the CBP National Customer Service Center
at 877-227-5511, (T'TY) 1-800-877-8339, or CBP website at htips:/ /
www.cbp.gov /.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on the proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). This process is conducted in
accordance with 5 CFR 1320.8. Written comments and suggestions
from the public and affected agencies should address one or more of
the following four points: (1) whether the proposed collection of infor-
mation is necessary for the proper performance of the functions of the
agency, including whether the information will have practical utility;
(2) the accuracy of the agency’s estimate of the burden of the proposed
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collection of information, including the validity of the methodology
and assumptions used; (3) suggestions to enhance the quality, utility,
and clarity of the information to be collected; and (4) suggestions to
minimize the burden of the collection of information on those who are
to respond, including through the use of appropriate automated,
electronic, mechanical, or other technological collection techniques or
other forms of information technology, e.g., permitting electronic sub-
mission of responses. The comments that are submitted will be sum-
marized and included in the request for approval. All comments will
become a matter of public record.

Overview of This Information Collection

Title: Free Trade Agreements.

OMB Number: 1651-0117.

Form Number: N/A.

Current Actions: CBP proposes to extend the expiration date of

this information collection with no change to the burden hours,

method of collection or to the information collected.

Type of Review: Extension (without change).

Affected Public: Businesses.

Abstract: Free Trade Agreements (FTAs) are established to

reduce and eliminate trade barriers, strengthen, and develop

economic relations, and to lay the foundation for further
cooperation to expand and enhance benefits of the agreement.

These agreements establish free trade by reduced-duty treatment

on imported goods.

The U.S. has entered into FTAs with the following countries: Chile
(Pub. L. 108-77); the Republic of Singapore (Pub. L. 108-78, 117 Stat.
948,19 U.S.C. 3805 note); Australia (Pub. L. 108-286); Morocco (Pub.
L. 108-302); Jordan (Pub. L. 107—43); Bahrain (Pub. L. 109-169);
Oman (Pub. L. 109-283); Peru (Pub. L. 110-138, 121 Stat. 1455);
Korea (Pub. L. 112-41); Colombia (Pub. L. 112-42, 125 Stat. 462);
Panama (Pub. L. 112-43); and Costa Rica, the Dominican Republic,
El Salvador, Guatemala, Honduras, and Nicaragua (Pub. L. 109-53,
119 Stat. 462); Japan (Presidential Proclamation 9974, (Federal
Register Notice (84 FR 72187)); Mexico and Canada (USMCA) (Pub.
L. 116-113 section 101—195) and Consolidated Appropriations Act of
2021 (Pub. L. No: 116-260) (December 27, 2020).

These FTAs involve collection of data elements such as information
about the importer and exporter of the goods, a description of the
goods, tariff classification number, and the preference criterion in the
Rules of Origin.
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Respondents can obtain information on how to make claims under
these FTAs at http:/ /www.cbp.gov/trade/ free-trade-agreements, and
use a standard fillable format for the FTA submission by going to
http:/ lwww.cbp.gov / document / guides / certification-origin-template.

Type of Information Collection: Free Trade Agreements.

Estimated Number of Respondents: 4,699,460.

Estimated Number of Total Annual Responses: 4,701,060.

Estimated Time per Response: 2 hours.

Estimated Total Annual Burden Hours: 9,402,120.

Dated: December 13, 2022.

SETH D. RENKEMA,
Branch Chief,
Economic Impact Analysis Branch,
U.S. Customs and Border Protection.

[Published in the Federal Register, December 16, 2022 (85 FR 77131)]
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NAFTA REGULATIONS AND CERTIFICATE OF ORIGIN

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: 60-Day notice and request for comments; extension of an
existing collection of information.

SUMMARY: The Department of Homeland Security, U.S. Customs
and Border Protection will be submitting the following information
collection request to the Office of Management and Budget (OMB) for
review and approval in accordance with the Paperwork Reduction Act
of 1995 (PRA). The information collection is published in the Federal
Register to obtain comments from the public and affected agencies.

DATES: Comments are encouraged and must be submitted no
later than February 17, 2023 to be assured of consideration.

ADDRESSES: Written comments and/or suggestions regarding the
item(s) contained in this notice must include the OMB Control
Number 1651-0098 in the subject line and the agency name.
Please use the following method to submit comments:

Email. Submit comments to: CBP_PRA@cbp.dhs.gov.

Due to COVID-19-related restrictions, CBP has temporarily sus-
pended its ability to receive public comments by mail.

FOR FURTHER INFORMATION CONTACT: Requests for addi-
tional PRA information should be directed to Seth Renkema, Chief,
Economic Impact Analysis Branch, U.S. Customs and Border Protec-
tion, Office of Trade, Regulations and Rulings, 90 K Street NE, 10th
Floor, Washington, DC 20229-1177, telephone number 202-325-0056
or via email CBP_PRA@cbp.dhs.gov. Please note that the contact
information provided here is solely for questions regarding this no-
tice. Individuals seeking information about other CBP programs
should contact the CBP National Customer Service Center at
877-227-5511, (TTY) 1-800-877-8339, or CBP website at htips://
www.cbp.gov/.

SUPPLEMENTARY INFORMATION: CBP invites the general
public and other Federal agencies to comment on proposed and/or
continuing information collections pursuant to the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). This process is conducted in
accordance with 5 CFR 1320.8. Written comments and suggestions
from the public and affected agencies should address one or more of
the following four points: (1) whether the proposed collection of infor-
mation is necessary for the proper performance of the functions of the
agency, including whether the information will have practical utility;
(2) the accuracy of the agency’s estimate of the burden of the proposed
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collection of information, including the validity of the methodology
and assumptions used; (3) suggestions to enhance the quality, utility,
and clarity of the information to be collected; and (4) suggestions to
minimize the burden of the collection of information on those who are
to respond, including through the use of appropriate automated,
electronic, mechanical, or other technological collection techniques or
other forms of information technology, e.g., permitting electronic sub-
mission of responses. The comments that are submitted will be sum-
marized and included in the request for approval. All comments will
become a matter of public record.

Overview of This Information Collection

Title: NAFTA Regulations and Certificate of Origin.

OMB Number: 1651-0098.

Form Number: 434, 446, and 447.

Current Actions: This submission is being made to extend the
expiration dates for CBP Forms 434, 446, and 447 with no
change to the estimated burden hours or to the information
collected.

Type of Review: Extension (without change).

Affected Public: Businesses.

Abstract: On December 17, 1992, the U.S., Mexico and Canada

entered into an agreement, the North American Free Trade

Agreement (NAFTA). The provisions of NAFTA were adopted by

the U.S. with the enactment of the North American Free Trade

Agreement Implementation Act of 1993 (Pub. L. 103-182, 107

Stat. 2057).

CBP Form 434, North American Free Trade Agreement Certificate of
Origin, is used to certify that a good being exported either from the
United States into Canada or Mexico or from Canada or Mexico into
the United States qualifies as an originating good for purposes of
preferential tariff treatment under NAFTA. This form is completed by
exporters and/or producers and furnished to CBP upon request. CBP
Form 434 is provided for by 19 CFR 181.11, 181.22, and is accessible
at: https:/ /www.cbp.gov / newsroom / publications/ forms.

CBP Form 446, NAFTA Verification of Origin Questionnaire, is used
by CBP personnel to gather sufficient information from exporters
and/or producers to determine whether goods imported into the
United States qualify as originating goods for the purposes of prefer-
ential tariff treatment under NAFTA. CBP Form 446 is provided for
by 19 CFR 181.72 and is accessible at: https://www.cbp.gov/
newsroom / publications/ forms.
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CBP Form 447, North American Free Trade Agreement Motor Ve-
hicle Averaging Election, is used to gather information required by 19
CFR 181 appendix, section 11(2) “Information Required When Pro-
ducer Chooses to Average for Motor Vehicles”. This form is provided to
CBP when a manufacturer chooses to average motor vehicles for the
purpose of obtaining NAFTA preference. CBP Form 447 is accessible
at: https:/ /www.cbp.gov / newsroom / publications / forms.

Type of Information Collection: NAFTA Certificate of Origin (Form
434).

Estimated Number of Respondents: 13,000.

Estimated Number of Annual Responses per Respondent: 1.

Estimated Number of Total Annual Responses: 13,000.

Estimated Time per Response: 2 hours.

Estimated Total Annual Burden Hours: 26,000.

Type of Information Collection: NAFTA Questionnaire (Form 446).

Estimated Number of Respondents: 400.

Estimated Number of Annual Responses per Respondent: 1.

Estimated Number of Total Annual Responses: 400.

Estimated Time per Response: 2 hours.

Estimated Total Annual Burden Hours: 800.

Type of Information Collection: NAFTA Motor Vehicle Averaging
Election.

Estimated Number of Respondents: 11.

Estimated Number of Annual Responses per Respondent:
1.28.

Estimated Number of Total Annual Responses: 14.
Estimated Time per Response: 1 hour.
Estimated Total Annual Burden Hours: 14.

Dated: December 14, 2022.

SETH D. RENKEMA,
Branch Chief,
Economic Impact Analysis Branch,
U.S. Customs and Border Protection.

[Published in the Federal Register, December 19, 2022 (85 FR 77626)]
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Daniel J. Cannistra, Crowell & Moring LLP, of Washington, D.C., argued for
plaintiffs Cooper (Kunshan) Tire Co., Ltd. and Cooper Tire & Rubber Company.

Jordan C. Kahn and Andrew T. Schutz, Grunfeld Desiderio Lebowitz Silverman &
Klestadt LLP, of Washington, D.C., argued for consolidated plaintiff Vogue Tyre &
Rubber Co.

Nicholas R. Sparks, Hogan Lovells US LLP, of Washington, D.C., argued for
plaintiff-intervenor ITG Voma Corporation. With him on the brief were Jonathan T.
Stoel and Craig A. Lewis.

Sosun Bae, Senior Trial Counsel, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, of Washington, D.C., argued for defendant United States.
With her on the brief were Brian M. Boynton, Principal Deputy Assistant Attorney
General, and Patricia M. McCarthy, Director. Of counsel on the brief was Spencer Neff,
Attorney, Office of the Chief Counsel for Trade Enforcement and Compliance, U.S.
Department of Commerce, of Washington, D.C.

Nicholas J. Birch, Schagrin Associates, of Washington, D.C., argued for defendant-
intervenor the United Steel, Paper & Forestry, Rubber, Manufacturing, Energy, Allied
Industrial & Service Workers International Union, AFL-CIO, CLC. With him on the
brief was Roger B. Schagrin.

OPINION

Denny Swift (portrayed by Milo Ventimiglia): “Car goes where your

eyes go, Enz.”!
ok sk

Reif, Judge:

Before the court is the remand results of the U.S. Department of
Commerce (“Commerce”) pursuant to the court’s order in Cooper

! THe ArT oF RaciNG IN THE Rav (20th Century Fox 2019). Enz, whose full name is Enzo, is
the film’s narrator and, notably, a Golden Retriever (notably, also, not an Airedale, but
highly impressive and adorable nevertheless), and who is voiced by Kevin Costner.
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(Kunshan) Tire Co. v. United States (“Cooper I”), 45 CIT __, _ , 539 F.
Supp. 3d 1316, 1339-41 (2021). See Final Results of Redetermination
Pursuant to Ct. Remand, ECF No. 69 (“Remand Results”). In Cooper
I, the court remanded Commerce’s final determination in the admin-
istrative review of the countervailing duty (“CVD”) order on certain
passenger vehicle and light truck tires from the People’s Republic of
China (“China”) for the period of review (“POR”) January 1, 2017,
through December 31, 2017. See 45 CIT at __, 539 F. Supp. 3d at
1339-41; see also Countervailing Duty Order on Certain Passenger
Vehicle and Light Truck Tires from the People’s Republic of China:
Final Results of Countervailing Duty Administrative Review; 2017, 85
Fed. Reg. 22,718 (Dep’t of Commerce Apr. 23, 2020) (final determina-
tion) and accompanying Issues and Decision Memorandum (“IDM”)
(Dep’t of Commerce Apr. 15, 2020), PR 383. The court ordered Com-
merce to respond to six discrete instructions by providing further
explanation. See 45 CIT at __, 539 F. Supp. 3d at 1339-41.

On remand, Commerce responds to each distinct inquiry and con-
tinues to conclude that, based on its application of adverse facts
available (“AFA”), Cooper (Kunshan) Tire Co., Ltd. (“Cooper Tire” or
“CKT”)? and Shandong Longyue Rubber Co., Ltd. (“‘Longyue”)? (col-
lectively, “respondents”) used and benefited from the Export Buyers
Credit Program (“EBCP”) administered by the Export-Import Bank of
the People’s Republic of China (“China Export-Import Bank”). Re-
mand Results at 2. For the following reasons, the court sustains
Commerce’s Remand Results.

BACKGROUND

The court presumes familiarity with the facts, as set out in Cooper
I, and recounts only those facts relevant to the issues before the court
on remand.

On October 12, 2021, the court addressed whether Commerce’s
determination based on AFA that Cooper Tire and Longyue had used
the EBCP was supported by substantial evidence. Cooper I, 45 CIT __,
539 F. Supp. 3d 1316.* With respect to the application of AFA, the
court held that Commerce: (1) identified the gap in the record formed
by the failure of the Government of China (“GOC”) to provide certain
EBCP-related information; (2) explained, for purposes of verification,
the necessity of certain loan disbursement and partner and corre-

2 Cooper Tire is a subsidiary of Cooper Tire & Rubber Company (“CTRC”). Resp’t Selection
Mem. (Feb. 8, 2019), CR 4, PR 49.
3 Longyue is not a party to this litigation.

4 In addition, the court declined to consider plaintiffs’ Count II argument pertaining to
“additional errors by Commerce.” Cooper (Kunshan) Tire Co. v. United States, 45 CIT _, __,
539 F. Supp. 3d 1316, 1337 (2021) (quoting Compl. at 4, ] 13-14, ECF No. 2).
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spondent bank information but not the necessity of EBCP-related
information about a USD 2 million contract threshold requirement;
and (3) did not explain the reason that Commerce could not instead
verify other information on the record. Id. at __, 539 F. Supp. 3d at
1327-28.

In Cooper I, the court ordered that Commerce provide the following
explanations on remand related to Commerce’s application of AFA for
the EBCP:

(1) [Elxplain the reason that the information withheld by the
GOC about the threshold requirement and the 2013 revisions
was necessary to verify nonuse by describing how the missing
information prevented Commerce from taking the steps that it
considered necessary to verify nonuse; (2)(a) explain the reason
that the questionnaire statements by Cooper Tire of non-use by
its customers are “unverifiable” by describing step-by-step Com-
merce’s methodology for verifying non-use; (b) describe the ex-
tent to which the record would enable Commerce to understand
the precise role that the mandatory respondents would play in
permitting customers to participate in the EBCP; (c¢) describe
the information that Commerce would need from the mandatory
respondents and/or the customers to determine whether either
the mandatory respondents or their customers used the EBCP;
(3) explain the sources that Commerce would need to look at to
complete the process of verification, including any correspon-
dence or communications of any nature (e.g., emails, letters,
faxes, telephone calls, text messages) between the mandatory
respondents or their customers and the GOC, the China Export-
Import Bank and partner/correspondent banks; (4) explain
whether it would be feasible — and, if not, why not — for
Commerce to solicit and obtain the withheld information about
the threshold requirement from the mandatory respondents or
their customers; (5) if Commerce were to consider that obtaining
and conducting a review of the sources of information identified
in “(3)”, above, were unduly burdensome, explain with particu-
larity the reasons for this conclusion; and (6) explain the extent
to which Commerce would be able to rely on information from
mandatory respondents by explaining how, if at all, such infor-
mation would be relevant and reliable for Commerce to establish
non-use. The court emphasizes that each of the aforementioned
instructions for Commerce on remand is a distinct inquiry that
requires a distinct individual response as well as clarification
from Commerce in its redetermination.
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Id. at __, 539 F. Supp. 3d at 1339-41.

On January 11, 2022, Commerce issued its draft redetermination
(“Draft Remand Results”). Remand Results at 3 (citing Draft Results
of Remand Redetermination (Jan. 11, 2022), Cooper (Kunshan) Tire
Co., Consol. Court No. 20-00113, 45 CIT __, Slip Op. 21-141 (Oct. 12,
2021)). On January 21, 2022, the United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy, Allied Industrial Service Workers
International Union, AFL-CIO (the “USW?”), Vogue Tyre & Rubber Co.
(“Vogue”), ITG Voma Corporation (“Voma”) and Cooper Tire provided
comments on the Draft Remand Results. Id. at 4 (footnotes omitted).

On February 2, 2022, Commerce filed its final Remand Results, in
which Commerce responded to the court’s remand order, addressed
the parties’ comments, continued to find that the respondents used
the EBCP and did not change any subsidy rates. See id. at 4, 41-42.
On April 4, 2022, Cooper Tire, Cooper Tire & Rubber Company
(“CTRC”), Voma and Vogue (collectively, “plaintiffs”) provided com-
ments on the Remand Results wherein plaintiffs continue to argue
against the application of AFA. See Consol. Pl. and Consol. Pl.-
Intervenor’s Comments in Opp’n to Remand Redetermination (“Con-
sol. Pls. Br.”) at 1, ECF No. 75; Pls.” Comments on Final Remand
Redetermination (“Pls. Br.”) at 1, ECF No. 76. On May 19, 2022,
defendant United States (the “Government”) and the USW responded
to plaintiffs’ comments. See Def.’s Response to Comments Regarding
Remand Redetermination (“Def. Br.”), ECF No. 82; Def.-Intervenor
United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers Union, AFL-CIO, CLC Com-
ments in Supp. of Remand Results (“Def.-Intervenor Br.”), ECF No.
79.

On July 14, 2022, the court heard oral argument. See Oral Arg.,
July 14, 2022, ECF No. 87. On July 29, 2022, the parties provided
responses to two follow-up questions. See Def.-Intervenor’s Answer to
Ct.’s Post-Hr’g Questions, ECF Nos. 90-91; Def.’s Resp. to Post-Arg.
Questions, ECF No. 92; Consol. Pls.” Resp. to Ct. Question, ECF No.
93; Pls.” Comments in Resp. to Suppl. Questions, ECF Nos. 94-95. On
August 4, 2022, the parties participated in a teleconference to discuss
their responses. Teleconference, ECF No. 96.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to section 516A(a)(2)(B)(iii) of
the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(B)(iii)
(2018), and 28 U.S.C. § 1581(c).?

5 Further citations to the Tariff Act of 1930, as amended, are to the relevant portions of Title
19 of the U.S. Code, and references to the U.S. Code are to the 2018 edition.
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On remand, the court will sustain Commerce’s determinations “if
they are in accordance with the remand order, are supported by
substantial evidence[] and are otherwise in accordance with law.”
MacLean-Fogg Co. v. United States, 39 CIT __, __, 100 F. Supp. 3d
1349, 1355 (2015) (citing 19 U.S.C. § 1516a(b)(1)(B)(i)); see Prime
Time Com. LLC v. United States, 45 CIT __, __, 495 F. Supp. 3d 1308,
1313 (2021) (“The results of a redetermination pursuant to court
remand are also reviewed ‘for compliance with the court’s remand
order.” (quoting Xinjiamei Furniture (Zhangzhou) Co. v. United
States, 38 CIT __, _ , 968 F. Supp. 2d 1255, 1259 (2014)), aff’d, No.
2021-1783, 2022 WL 2313968 (Fed. Cir. June 28, 2022); see also
Jiangsu Zhongji Lamination Materials Co., (HK) v. United States, 44
CIT __, _, 435 F. Supp. 3d 1273, 1276 (2020) (quoting Xinjiamei
Furniture (Zhangzhou) Co., 38 CIT at __, 968 F. Supp. 2d at 1259).
Substantial evidence requires “more than a mere scintilla” of evi-
dence. Consol. Edison Co. of N.Y. v. NLRB, 305 U.S. 197, 229 (1938).
In addition, “[i]t is well-established that an agency’s action must be
upheld, if at all, on the basis articulated by the agency itself.” Motor
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50
(1983) (citing Burlington Truck Lines, Inc. v. United States, 371 U.S.
156, 168 (1962); SEC v. Chenery Corp., 332 U.S. 194, 196 (1947); Am.
Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 539 (1981)). “[IIn
remand proceedings, an administrative agency must modify its origi-
nal determination in accordance with the remand order.” Dorbest Ltd.
v. United States, 35 CIT 136, 145, 755 F. Supp. 2d 1291, 1300 (2011).

LEGAL FRAMEWORK

Commerce shall impose a countervailable duty if: (1) Commerce
determines that a foreign government or public entity of a foreign
country is “providing, directly or indirectly, a countervailable subsidy
with respect to the manufacture, production, or export of a class or
kind of merchandise imported, or sold (or likely to be sold) for impor-
tation, into the United States”; and (2) the U.S. International Trade
Commission determines that “an industry in the United States is
materially injured, or is threatened with material injury, or the es-
tablishment of an industry in the United States is materially re-
tarded, by reason of [subject] imports.” 19 U.S.C. § 1671(a). A subsidy
is countervailable when a foreign government or public entity of a
foreign country provides for a specific enterprise or industry a finan-
cial contribution, which confers a benefit. Id.§ 1677(5).

DISCUSSION

The court addresses whether Commerce complied with the remand
order and whether Commerce’s determination in which Commerce
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applied AFA to determine that Cooper Tire and Longyue used and
benefitted from the EBCP is supported by substantial evidence.

I. Whether Commerce complied with the remand order

The court concludes that Commerce complied with the remand
order. Commerce provided responses with the requested explanations
or descriptions for each of the court’s enumerated instructions. See
Remand Results at 5-21; Prime Time Com. LLC, 45 CIT at __, 495 F.
Supp. 3d at 1313 (quoting Xinjiamei Furniture (Zhangzhou) Co., 38
CIT at __, 968 F. Supp. 2d at 1259); see also Cooper I, 45 CIT at __, 539
F. Supp. 3d at 1339-41.

In the Remand Results, Commerce responded to the court’s remand
order in Cooper I and addressed plaintiffs’ comments on the Draft
Remand Results. Remand Results at 5-41.

1. Necessity of the withheld information on the
threshold requirement and 2013 revisions

In response to the court’s first instruction, Commerce explained the
necessity of the missing information related to the threshold require-
ment and 2013 revisions by describing the impact of the missing
information on Commerce’s verification methodology. Id. at 5. Com-
merce described its methodology as a step-by-step review of balance
sheets or tax returns followed by financing subledgers that detail loan
information, after which Commerce targets specific subledger entries
and requests loan applications or other documentation. Id. Commerce
asserted that “[i]n selecting loans to scrutinize, the reliability of the
verification rests on whether Commerce can intelligently determine
on which loans to focus its attention.” Id. Without information on the
existence of a USD 2 million threshold, Commerce claimed that it is
unable to “assess the scope of verification and effectively prove (or
disprove)” EBCP use. Id. at 6. Commerce stated specifically that to
know whether the threshold requirement remained in place would
“greatly limit[] the universe of potentially relevant loans under the
program and [could] significantly assist [Commerce] in targeting [its]
verification of nonuse” and allow Commerce to avoid “mistakenly
limit[ing] [its] verification” if the threshold requirement were no
longer in place. Id. Commerce asserted that due to time limitations
and the difficulty of verification without the threshold information,
Commerce’s conclusions could otherwise be based on irrelevant data
and, therefore, be unreliable. Id. at 6-7.

Commerce claimed further that the 2013 revisions: (1) “could con-
tain” useful information to support verification; and (2) are necessary
because the respondents’ statements pertaining to non-use assert
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that the respondents “would be aware” of any EBCP use by their
customers given the alleged requirements in the implementing rules
as to exporter assistance and export insurance. Id. at 7.

Commerce concluded that, moreover, “regardless of the significance
of the 2013 revisions to the administrative measures, Commerce is
unable to verify the non-use information, because [Commerce] does
not have a list of partner/correspondent banks, which the Court has
determined to be necessary for verification.” Id. at 8. In other words,
“Commerce submits that the Court’s finding regarding the interme-
diary banks alone is sufficient to support the AFA finding.” Id.

In response to the Draft Remand Results, plaintiffs and defendant-
intervenor provided comments. See id. at 21-24. Cooper Tire disputed
the necessity of the threshold information to Commerce’s ability to
verify programs. Id. at 21-22 (citing Chlorinated Isocyanurates from
the People’s Republic of China: Final Affirmative Countervailing Duty
Determinations; 2012 (“Isos from China”), 79 Fed. Reg. 56,560 (Dep’t
of Commerce Sept. 22, 2014) and accompanying IDM (Dep’t of Com-
merce Sept. 8, 2014) at 15; Certain Vertical Shaft Engines Between
99cc and up to 255cc, and Parts Thereof, from the People’s Republic of
China: Final Determination in the Countervailing Duty Investigation
(“VSE from China”), 86 Fed. Reg. 14,071 (Dep’t of Commerce Mar. 12,
2021) and accompanying IDM (Dep’t of Commerce Mar. 5, 2021) at
cmt. 2). Vogue and Voma raised Commerce’s determination of non-use
in MAE from China, in which the same information from the GOC
was missing, to argue that Commerce should reach the same conclu-
sion here. Remand Results at 22-23 (citing Certain Mobile Access
Equipment and Subassemblies Thereof from the People’s Republic of
China: Final Affirmative Determination in the Countervailing Duty
Investigation (“MAE from China”), 86 Fed. Reg. 57,809 (Dep’t of
Commerce Oct. 19, 2021) and accompanying IDM (Dep’t of Commerce
Oct. 12, 2021) at cmt. 5, 55-56). They also insisted that Commerce
“confuses making verification easier with making verification impos-
sible.” Id. at 23.

The USW responded that MAE from China and VSE from China
were distinct from the situation here and cited several recent deter-
minations in which Commerce nonetheless applied AFA. Id. at 24
(citing Letter from Pet’r, re: Passenger Vehicle and Light Truck Tires
from the People’s Republic of China: Comments on Draft Redetermi-
nation (Jan. 21, 2022) (“Pet’r’s 2022 Letter”) at 8-11 (citing Crystal-
line Silicon Photovoltaic Cells, Whether or Not Assembled into Mod-
ules, from the People’s Republic of China: Final Results and Partial
Rescission of Countervailing Duty Administrative Review; 2018, 86
Fed. Reg. 48,393 (Dep’t of Commerce Aug. 30, 2021) and accompany-
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ing IDM (Dep’t of Commerce Aug. 23, 2021) at cmt. 1; Pentafluoro-
ethane (R-125) from the People’s Republic of China: Final Affirmative
Countervailing Duty Determination (“Pentafluoroethane”), 87 Fed.
Reg. 1,110 (Dep’t of Commerce Jan. 10, 2022) and accompanying IDM
(Dep’t of Commerce Dec. 30, 2021) at cmt. 1)). The USW drew a
parallel to determinations in which Commerce found that it could not
rely on non-certified statements to fill the information gap. See Re-
mand Results at 24 (citing Pet'r’s 2022 Letter at 11 (citing Certain
Aluminum Foil from the People’s Republic of China: Final Results of
Countervailing Duty Administrative Review; 2019 (“Aluminum Foil
from China”), 86 Fed. Reg. 73,249 (Dep’t of Commerce Dec. 27, 2021)
and accompanying IDM (Dep’t of Commerce Dec. 17, 2021) at 21)).

Commerce responded to the parties’ comments by insisting that in
EBCP cases, unlike in other scenarios involving value-added tax or
import duties, only a subset of loans is relevant; therefore, Commerce
continued, its inability to “identify the set of loans that should be
scrutinized” due to the lack of the withheld information means that
Commerce’s attempted verification would be unlikely to “generate
accurate results.” Id. at 24—28 (comparing EBCP verification instead
to tax benefit verification® and reiterating that “the program could
not be verified using ‘standard’ or ‘ordinary’ methods, and that the
issue is not simply a matter of whether verification is more or less
easy for Commerce”); see also Def.-Intervenor Br. at 5 (citing Remand
Results at 27-28) (describing complications posed by EBCP verifica-
tion additional to those that might arise in an average tax subsidy
verification scenario).”

Commerce also distinguished two recent Commerce determinations
raised by Vogue and Voma to support Commerce’s assertion that it did
not need to “determine in this remand redetermination that the
EBCP can be verified.” Remand Results at 28-30; see VSE from China
IDM at cmt. 2; MAE from China IDM at cmt. 5. Commerce said that
VSE from China was inapposite because there was only one U.S.
customer of the relevant respondent, which provided “information . .
. demonstrating that [the customer] did not use the EBCP,” whereas
no certifications or other customer information were on the record
here. Remand Results at 29-30 (citing VSE from China IDM at cmt.

8 Commerce explained: “[I]f the government were unwilling to provide a sample tax return
with the relevant annex or schedule, with the relevant line item marked and translated, it
would not simply be a matter of what is ‘easier for Commerce, but what is likely to generate
accurate results.” Remand Results at 28.

7 In its brief, the Government notes further that it “typically require[s] parties to report all
forms of financing for verification.” Def. Br. at 13. The Government also explains that its
“spot-check methodology” would be ineffective here because the EBCP is “atypical” in that
the withheld information precludes Commerce’s ability to understand the EBCP and con-
duct a spot-check. Id. at 15-16 (citing Remand Results at 25, 27).
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2). Commerce also noted that VSE from China involved a “facts
available” determination whereby Commerce accepted “non-use as-
sertions and the supporting information provided by the respondent
and its customer” based on what Commerce described as its “recog-
ni[tion] that the court has directed Commerce in numerous decisions
to consider whether any available information provided by respon-
dents may be sufficient to fill the gap of missing record information in
considering claims of non-use for the EBCP,” despite Commerce’s
continued concerns about the EBCP. Remand Results at 29 (quoting
VSE from China IDM at 23); see also Def.-Intervenor Br. at 9.

Commerce also differentiated MAE from China by noting that, in
that case, customer certifications of non-use were on the record,
“which Commerce considered a prerequisite for issuing question-
naires to the U.S. customers and, subsequently, for attempting to
verify the non-use certifications from the U.S. customers.” Remand
Results at 30 (quoting MAE from China IDM at cmt. 5) (citing Certain
Mobile Access Equipment and Subassemblies Thereof from the Peo-
ple’s Republic of China: Preliminary Affirmative Countervailing Duty
Determination (“MAE from China Preliminary Determination”), 86
Fed. Reg. 41,013 (Dep’t of Commerce July 30, 2021) and accompany-
ing Preliminary Decision Memorandum (“PDM”) (Dep’t of Commerce
July 26, 2021) at 21). In addition, Commerce noted that, in that case,
Commerce referenced the court’s insistence that Commerce seek to
determine whether it could fill the gap. Id. at 29-30; see also Def. Br.
at 20 (citing MAE from China Preliminary Determination, 86 Fed.
Reg. 41,013 and accompanying PDM at 21); Def.-Intervenor Br. at
11-12.8

2. Explanations as to information needed for
verification

a. The reason that the respondents’ non-use
claims are “unverifiable”

Commerce in its Remand Results next explained the reason that
the respondents’ non-use claims are “unverifiable” in relation to Com-
merce’s verification methodology, which, as stated above, involves the
review of financial and loan information. Remand Results at 8-11.
Commerce summarized that Longyue: (1) provided its emails to cus-
tomers asking about any EBCP credit use; (2) stated that the China

8 Commerce stated in MAE from China that: “[Wlhile we continue to find that the GOC’s
non-cooperation significantly impedes and prevents a complete verification of the EBC
program, in recognition of court precedent, we find that neither {respondent} used the EBC
program.” Remand Results at 29 (second alteration in original) (quoting MAE from China
IDM at 56). Commerce also noted that “its understanding of what is needed to verify
non-usage evolved” after Isos from China. Id. at 39.
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Export-Import Bank, other state owned or controlled banks and
Longyue’s export customers did not reach out to Longyue about EBCP
credits; and (3) stated that it did not obtain export insurance required
by the EBCP. Id. at 9 (citing Letter from deKieffer & Horgan, PLLC
to Sec’y of Commerce, re: Passenger Vehicle and Light Truck Tires
from China: Longyue Sec. III Quest. Resp. (Apr. 18, 2019) (“Longyue
QR”) at 25, Exs. 24-25, CR 46-77, PR 97-98). Further, Commerce
noted that Cooper Tire stated that it: (1) was “not aware” of any
customer EBCP use; (2) did not take any steps to permit or assist its
customers to use EBCP credit; (3) was not contacted by any customers
about the EBCP; and, therefore, (4) considered EBCP use “impos-
sible.” Id. at 9-10 (quoting Letter from Pepper Hamilton LLP to Sec’y
of Commerce, re: Certain Passenger Vehicle and Light Truck Tires
from the People’s Republic of China/CKT Resp. to Initial Quest. Resp.
(Apr. 18, 2019) (“Cooper Tire QR”) at III-32, CR 30-45, PR 88-96).
Commerce concluded that it could not verify the respondents’ non-use
claims because the information in the 2013 revisions was unavail-
able. Id. at 10. That information, Commerce noted, would be neces-
sary to confirm the alleged requirements that the respondents’ refer-
ence regarding exporter assistance and/or insurance. Id.

Separately, Commerce detailed, it would be unable to verify the
alleged lack of correspondence between the respondents and custom-
ers or banks using its previously described methodology. Id. at 10-11
(citing Changzhou Trina Solar Energy Co. v. United States, 40 CIT __,
_, 195 F. Supp. 3d 1334, 1355 (2016)).

b. Whether the record enables Commerce to
understand the role of the respondents in any
customer EBCP use

Further, Commerce concluded on remand that the record did not
enable Commerce to form a “reliable understanding” of the respon-
dents’ roles in facilitating customer EBCP use. Id. at 12. Namely,
Commerce noted that Longyue and the GOC provided merely “out-
dated” EBCP documentation — 1995 implementation rules, which
both provided, and 2000 administrative measures, which the GOC
provided. Id. at 12, 38. Moreover, the GOC did not provide a sample
loan application or other supporting documentation on exporter par-
ticipation. Id.
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c. Information Commerce would need from the
respondents and customers to determine EBCP
use

Commerce specified information that it would request to demon-
strate whether the respondents or their customers used the EBCP: (1)
reports of all financing from every customer; and (2) customer finan-
cial statements or tax returns. Id. at 13. Nonetheless, Commerce
asserted that such information would still be of “limited value to
establish non-use” due to the absence of the partner/correspondent
bank information and information as to whether the threshold re-
quirement remains in place. Id. at 13—-14; see Def. Br. at 14 (“Com-
merce would be unable to verify the respondents’ claims of non-use
even with full cooperation from respondents’ customers.”). Commerce
stated further: “In instances with numerous U.S. customers, it is
unlikely we would get full responses from all of the respondents’
customers.” Remand Results at 14. Moreover, Commerce concluded
that it might not receive full, voluntary cooperation from third-party
customers, particularly when they did not provide non-use certifica-
tions, meaning that requesting responses from them would be futile
and could still result in the application of AFA. Id. at 14, 41. Com-
merce later reiterated that information from third parties would be
unreliable and ineffective at filling the identified gap. Id. at 31.

3. Sources that Commerce could examine to verify
non-use

Commerce addressed next the court’s instruction to explain sources
to which Commerce would need to look to accomplish verification. Id.
at 14. Commerce responded that “[rlequests for correspondence/
communications are not amenable to completeness tests,” upon which
Commerce’s verification is based. Id. at 14-15 (“[V]erification relies
on a completeness test whereby Commerce ensures it has a list of all
relevant transactions by tying the list to audited financial statements
or tax returns.”); see id. at 17.° Commerce reiterated that it cannot
prove a negative — namely, that Commerce is unable to confirm that
the respondents did not communicate with the China Export-Import
Bank or other banks or customers about the EBCP. Id. at 15. Even if
Commerce could confirm such interactions, Commerce stated that it
would still not know whether the EBCP requires such communica-
tions due to the lack of the 2013 revisions. Id. at 15, 17; see also Def.
Br. at 9. Commerce stressed that it could not verify the respondents’
statements pertaining to non-use without the cooperation of the

9 Commerce also referenced its earlier statements provided in the Remand Results. Re-
mand Results at 14.
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GOC, noting that “standard or ordinary verification methods will not
generate meaningful and accurate results when applied to the
EBCP.” Remand Results at 15, 37.

4. Whether Commerce could obtain the threshold
information from the respondents or their
customers

Commerce then replied to the court’s instruction as to whether
Commerce could seek the threshold information from elsewhere. See
id. at 15-17. Commerce stated that it “does not know how the respon-
dents or their customers would obtain copies of the 2013 administra-
tive measures” because the GOC has asserted that the China Export-
Import Bank has stated that the measures are “internal.” Id. at 16
(quoting Letter from Curtis, Mallet-Prevost, Colt & Mosle LLP to
Sec’y of Commerce, re: GOC’s Suppl. Quest. Resp. Certain Passenger
Vehicle and Light Truck Tires from the People’s Republic of China
(July 8, 2019) (“GOC SQR”) at 9, PR 135-136); see also IDM at 20.
Commerce added that the respondents and their customers would not
appear to have “the requisite expertise or experience needed to speak
on behalf of the GOC” about a program that neither claims to have
used. Id. at 16-17. Commerce also raised “an additional problem of
knowing what to look for once [relevant] loans are identified,” under-
scoring further the need for the 2013 revisions beyond just the thresh-
old information. Id. at 15-16.

5. Whether it is unduly burdensome for Commerce
to seek and review other sources of information
to verify non-use

In addition, Commerce explained that the potential undue burden
of relying on other sources of information to pursue verification could
depend on the scope of the request for information or correspondence.
Id. at 17-18. For instance, Commerce stated that requesting China
Export-Import Bank correspondence, threshold information or the
2013 revisions from the respondents would not raise an undue burden
but that requesting “complete correspondence and communications’
without any limiting parameters” would. Id. As to a request for loan
information, Commerce noted that it would “be required to collect and
analyze information from [[ 11 customers” — [[ 1] from
Cooper Tire and [[ 11 from Longyue — and highlighted the values
of Cooper Tire’s and Longyue’s sales to the United States — [[

11, respectively. Id. at 18. Commerce insisted that
“this process would be onerous and nearly impossible for Commerce
to complete with accuracy, especially because there were 27 other
alleged programs subject to the review.” Id. at 19.
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Even if Commerce sought information from all customers, Com-
merce responded that it could not review all lending “with a tolerable
degree of accuracy” due to the inability to know whether Commerce
had received all requested documents and the lack of information as
to the “parameters” of the ECBP. Id. at 17-19 (equating such a review
with looking for “a needle in a haystack”); see Def. Br. at 12-13
(describing its necessary review of “every loan received by the respon-
dents’ customers” as “unduly burdensome, if not impossible, to carry
out with a ‘tolerable degree of accuracy™ (citing Remand Results at
19; Cooper I, 45 CIT at _ , 539 F. Supp. 3d at 1332)); see also
Def.Intervenor Br. at 4 (citing Remand Results at 13-15, 25) (sum-
marizing that Commerce cannot identify potential EBCP use, exam-
ine successfully or timely any customer information or attempt rea-
sonably to verify without the withheld information). Commerce
clarified that the difficulty of such a verification is a “direct conse-
quence” of the GOC’s failure to cooperate. Remand Results at 34-35.

Commerce explained further that “requesting [certain financing]
information from each customer would lead to burdensome and com-
plex verification measures that are unlikely to yield reliable results.”
Id. at 33. Moreover, Commerce stated that looking at only a “subset of
customers” would pose an “additional impediment to an accurate
verification.” Id. at 33-34 (summarizing that plaintiffs are asking
Commerce to “attempt verification hamstrung by an inadequate un-
derstanding of the program”); see id. at 41 (calling a “spot-check [of]
the customers by issuing questionnaires only to a subset thereof” a
“half measure[]” to address the gap created by the GOC); see also Def.-
Intervenor Br. at 14 (discussing Multilayered Wood Flooring from the
People’s Republic of China: Preliminary Results of Countervailing
Duty Administrative Review, and Intent to Rescind Review, in Part;
2019 (“Multilayered Wood Flooring”), 86 Fed. Reg. 73,244 (Dep’t of
Commerce Dec. 27, 2021) and accompanying IDM (Dep’t of Commerce
Dec. 17, 2021) at 19, in which a respondent and its U.S. customers did
not respond fully). In response to Vogue and Voma’s insistence that
there would be a “clear paper trail” for Commerce to follow, Com-
merce raised bank confidentiality and verification complexity and
burdensomeness concerns if Commerce needed to follow up with
correspondent banks, of which Commerce would still not know the
identities. Remand Results at 35.%°

10 As the court concluded in Cooper I, Commerce reiterated that it could not obtain
“meaningful” access to pertinent information at the China Export-Import Bank. Remand
Results at 36 (citing Cooper I, 45 CIT __, Slip Op. 21-141 (Oct. 12, 2021) at 26); see Cooper
I, 45 CIT at __, 539 F. Supp. 3d at 1333-34.
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6. The extent to which Commerce would be able to
rely on information from the respondents to
establish EBCP non-use

Last, Commerce responded to the court’s remand instruction that
Commerce explain the extent to which it would be able to rely on
information from the respondents to establish EBCP non-use. Id. at
19. Commerce stated that it could not rely on the information pro-
vided to verify non-use because Commerce: (1) could not confirm (a)
the receipt of all correspondence between the respondents and the
China Export-Import Bank or other state owned or controlled banks,
(b) the absence of affirmative customer email responses as to EBCP
use, and (c) the necessity that the respondents take any steps to
enable their customers’ EBCP use without the 2013 revisions; (2) did
not receive certified customer statements; (3) did not think that the
respondents could provide the 2013 revisions or other information on
the threshold requirement given the GOC’s statement on their status;
and (4) still lacked the list of partner and correspondent banks. Id. at
20-21.

Commerce determined that there was a lack of any “certified state-
ments [of non use] signed by the customers themselves” on which
Commerce could rely. Id. at 20-21 (emphasis supplied).'* Commerce
explained that the lack of certifications “raise[d] doubts as to whether
any communication ever took place between the respondents and
their customers or whether the non-use statements are based solely
on assumptions about how the program currently operates.” Id. at 21.
Further, Commerce stated that requesting customer loan information

1 Several recent EBCP cases have included certifications of non-use by U.S. customers. See,
e.g., Both-Well (Taizhou) Steel Fittings, Co. v. United States (“Both-Well I”’), 46 CIT __, |
557 F. Supp. 3d 1327, 1330 (2022); Guizhou VI, 45 CIT at __, 523 F. Supp. 3d at 1356;
Jiangsu Zhongji Lamination Materials Co. v. United States, 43 CIT __, __, 405 F. Supp. 3d
1317, 1331 (2019); Changzhou Trina Solar Energy Co. v. United States (“Changzhou I”), 42
CIT at __, 352 F. Supp. 3d at 1324 (citations omitted).

For examples of customer self-certifications of non-use in other cases, see, e.g., Letter from
Perkins Coie LLP to Sec’y of Commerce, re: Certain Mobile Access Equipment and Subas-
semblies Thereof from China; AD Investigation; LGMG Initial Quest. Resp. (June 15, 2021)
(“LGMG IQR”), Ex. I-37, bar code 413401201 (providing, in MAE from China, a signed
customer declaration stating that the customer purchased the subject merchandise during
the period of investigation and “did not finance any of its purchases . . . by using the
[EBCP]”); Letter from Fox Rothschild LLP to Sec’y of Commerce, re: Pentafluoroethane
(R-125) from the People’s Republic China: Submission of Zhejiang Sanmei’s New Subsidy
Allegations Resp. (June 24, 2021) (“Sanmei New Subsidy Allegations Resp.”) at 2, Ex. N-2,
bar code 4136457-01 (including, in Pentafluoroethane, partially redacted certifications from
customers stating that “[wle hereby certify that we never received any export buyer’s
credits from China Export-Import Bank or any other entities”).

By contrast, respondents in this case provided certain statements and other evidence to

support the respondents’ claims of non-use by their customers. See infra Section II.C.2 for
a discussion of these submissions.
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“would be unduly burdensome on Commerce both from the perspec-
tive of time and resources and from the perspective of being so
burdensome as to be unlikely to be performed accurately.” Id. Com-
merce concluded that it did not believe that the respondents could fill
the gap in the record. Id. at 36.

In Cooper I, 45 CIT at __, 5639 F. Supp. 3d at 133941, the court
instructed Commerce to clarify six aspects of its application of AFA for
the EBCP. As described above, Commerce responded to each of the six
directions in the court’s remand order. See Remand Results at 5-21;
see also id. at 24-41 (providing further clarifications in responses to
plaintiffs’ and the USW’s comments on the Draft Remand Results).
Accordingly, the court concludes that Commerce’s Remand Results
are in accordance with the remand order in Cooper 1.1?

II. Whether Commerce’s application of AFA to determine
that Cooper Tire and Longyue used the EBCP was
supported by substantial evidence

A. Legal framework

As stated in Cooper I, “[d]uring a CVD investigation, Commerce
requires information from both the foreign government alleged to
have provided a subsidy and the respondent companies alleged to
have received the subsidy.” 45 CIT at _ , 539 F. Supp. 3d at 1326
(citing Fine Furniture (Shanghai) Ltd. v. United States, 748 F.3d
1365, 1369-70 (Fed. Cir. 2014); Essar Steel Ltd. v. United States, 34
CIT 1057, 1070, 721 F. Supp. 2d 1285, 1296 (2010), rev’d on other
grounds by 678 F.3d 1268 (Fed. Cir. 2012)). Such information is
subject to verification by Commerce. 19 U.S.C. § 1677m(i)(1); see 19
C.F.R. § 351.307(d) (noting that Commerce “veriflies] the accuracy
and completeness of submitted factual information”).

Commerce “shall . . . use the facts otherwise available in reaching
the applicable determination” if the record lacks “necessary informa-
tion” or if a party: (1) withholds requested information; (2) fails to
provide timely information “in the form and manner requested”; (3)
“significantly impedes a proceeding”; or (4) provides unverifiable in-
formation. 19 U.S.C. § 1677e(a). Further, if Commerce finds that a
party did not cooperate “to the best of its ability to comply with a
request for information,” Commerce may apply an adverse inference.
1d.§ 1677e(b). If Commerce determines that a submission is deficient
in that it “does not comply with the request,” Commerce “shall
promptly inform the person submitting the response of the nature of

12 However, whether the substance of such responses supports the conclusion that Com-
merce’s application of AFA was supported by substantial evidence is addressed separately
infra Section II.
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the deficiency and shall, to the extent practicable, provide that person
with an opportunity to remedy or explain the deficiency in light of the
time limits established for the completion of investigations or re-
views.” Id. § 1677m(d). See generally 19 U.S.C. § 1677m(e) (stating
that Commerce must consider other necessary information submitted
by an interested party if such information is timely, verifiable, com-
plete enough to be reliable, provided to the best of the party’s ability
and usable “without undue difficulties”); Papierfabrik August Koehler
SE v. United States, 38 CIT __, __, 7 F. Supp. 3d 1304, 1312 (2014)
(“This Court has held that the ‘remedial provisions’ of section
1677m(d) ‘are not triggered unless the respondent has met all of the
five enumerated criteria’ of section 1677m(e).” (quoting Tung Mung
Dev. Co. v. United States, 25 CIT 752, 789 (2001))).13

The Court has established that the application of AFA due to the
failure of a foreign government to cooperate may impact a respondent
company despite that company’s own cooperation. Cooper I, 45 CIT at
_, 539 F. Supp. 3d at 1326-27 (citing Fine Furniture, 748 F.3d at
1373); see also Guizhou Tyre Co. v. United States (“Guizhou VI”), 45
CIT __, _, 523 F. Supp. 3d 1312, 1357 (2021) (citing Fine Furniture,
748 F.3d at 1373). Still, Commerce “should seek to avoid such impact
if relevant information exists elsewhere on the record.” Archer Dan-
tels Midland Co. v. United States, 37 CIT 760, 769, 917 F. Supp. 2d
1331, 1342 (2013) (citing Fine Furniture (Shanghai) Ltd. v. United
States, 36 CIT 1206, 1212, 865 F. Supp. 2d 1254, 1262 (2012), affd,
748 F.3d 1365 (Fed. Cir. 2014)).

In an EBCP case, the Court has determined further:

[Tlo apply an adverse inference that a cooperating party ben-
efited from the EBCP based on the GOC’s failure to cooperate,
Commerce must: (1) define the gap in the record by explaining
exactly what information is missing from the record necessary to
verify non-use; (2) establish how the withheld information cre-
ates this gap by explaining why the information the GOC re-
fused to give was necessary to verify claims of non-use; and (3)
show that only the withheld information can fill the gap by

13 The court acknowledges that the U.S. Court of Appeals for the Federal Circuit (“Federal
Circuit”) recently found that “the statutory entitlement to notice and opportunity to remedy
any deficiency is unqualified in the circumstances of this case.” Hitachi Energy USA Inc. v.
United States, 34 F.4th 1375, 1384 (Fed. Cir. 2022), modified and petition for panel reh’g
denied per curiam, Order (Nov. 23, 2022), ECF No. 77. That case is inapposite because, inter
alia, as discussed infra Section I1.C.2, Commerce in the present case did not apply AFA due
to any deficiencies with the responses of the respondents; instead, Commerce applied AFA
due to deficiencies in the GOC’s responses. See IDM at 18-20; see also Fine Furniture
(Shanghai) Ltd. v. United States, 36 CIT 1206, 1212 n.10, 865 F. Supp. 2d 1254, 1262 n.10
(2012), aff’'d, 748 F.3d 1365 (Fed. Cir. 2014). In addition, the court addresses infra Section
I1.C.2 the verifiability and usability of the information that the respondents submitted —
which relate to the criteria under 19 U.S.C. § 1677m(e)(2) and (e)(5).
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explaining why other information, on the record or accessible by
respondents, is insufficient or impossible to verify.

Jiangsu Zhongji Lamination Materials Co. v. United States, 43 CIT
_,_, 405 F. Supp. 3d 1317, 1333 (2019) (citing Changzhou Trina
Solar Energy Co. v. United States (“Changzhou I’), 42 CIT __, __, 352
F. Supp. 3d 1316, 1326-27 (2018); Guizhou Tyre Co. v. United States
(“Guizhou IT”), 43 CIT __, __, 399 F. Supp. 3d 1346, 1352-53 (2019);
Clearon Corp. v. United States, 43 CIT __, __, 359 F. Supp. 3d 1344,
1360 (2019)); accord Guizhou VI, 45 CIT at __, 523 F. Supp. 3d at 1361
(quoting Jiangsu Zhongji Lamination Materials Co., 43 CIT at __,
405 F. Supp. 3d at 1333); Cooper I, 45 CIT at __, 539 F. Supp. 3d at
13217.

B. Positions of the parties

1. Necessity of threshold information to verify
non-use

Plaintiffs argue that the threshold information is unnecessary to
verify non-use. Pls. Br. at 3; Consol. Pls. Br. at 24. In addition, Cooper
Tire and CTRC insist that EBCP is “no different than other loan
programs that Commerce has verified in the past” and assert that it
would be “readily apparent if loans are part of the EBCP” based on a
review of the financial information in a company’s balance sheets or,
if need be, a call to a customer’s banker. Pls. Br. at 3-5; see also
Consol. Pls. Br. at 18-19 (stating that Commerce can determine if
there were any loans and, if so, if they were under the EBCP), 21.
Vogue and Voma insist that Commerce could review customers’ ac-
counts payable loan documentation to clarify whether the loan is a
part of the EBCP. Consol. Pls. Br. at 20, 22. Cooper Tire and CTRC
argue further that Commerce could conduct sampling or use “the
same verification procedures” as in VSE from China. Pls. Br. at 6; see
also Consol. Pls. Br. at 7, 23, 26-27 (discussing that Commerce could
use a “spotcheck methodology,” even in situations in which a cus-
tomer has many loans).

The Government stresses that Commerce explained on remand its
verification methodology and the importance of knowing whether the
USD 2 million threshold requirement was still in place for carrying
out successfully its verification process by tailoring it or avoiding
tailoring it mistakenly to larger loans. Def. Br. at 6 (citing Remand
Results at 5-6), 14 (citing Remand Results at 7-9); see also Def.-
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Intervenor Br. at 4. The Government also notes that, given the
absence of certain key information in the record, Commerce would be
unable to determine whether loans are part of the EBCP or “which
banks to call.” Def. Br. at 15-16 (citing Remand Results at 27).

2. Use of other information on the record to fill the
gap
To support their arguments that information on the record can fill
the gap, the parties compare Commerce’s approach here with its
approach to verification of the EBCP in recent proceedings.
Plaintiffs maintain that Commerce could reach out to the respon-
dents’ customers if it needed information from them. See Pls. Br. at
7-9; Consol. Pls. Br. at 29-31. Specifically, Cooper Tire and CTRC
argue that “Commerce has a well-established practice of soliciting
third-party data in its proceedings.” Pls. Br. at 7, 12—-14 (quoting MAE
from China IDM at 49-50). Vogue and Voma raise that Commerce
would need to request information from at least some customers to
calculate the benefit and benchmark if Commerce were to find actual
EBCP use, regardless of Commerce’s position on the complexity of
obtaining third-party information. Consol. Pls. Br. at 29-31. As to
third party participation at verification, Vogue and Voma state: “Com-
merce is not permitted to decline to solicit critical information and
instead apply AFA based on conjecture as to what such responses
would reveal or who would respond.” Id. at 30 (citing Lucent Techs.,
Inc. v. Gateway, Inc., 580 F.3d 1301, 1327 (Fed Cir. 2009)).1°

4 The Government notes also that Commerce raised the 2013 revisions as a source of
information “that could have guided Commerce to the relevant transactions at verification.”
Def. Br. at 6-7 (citing Remand Results at 7-8).

15 Vogue and Voma also argue that Commerce should have pursued verification at the China
Export-Import Bank. Consol. Pls. Br. at 22-23 (citing Countervailing Duty Investigation of
Certain Biaxial Integral Geogrid Products from the People’s Republic of China: Final
Affirmative Determination and Final Determination of Critical Circumstances, in Part, 82
Fed. Reg. 3,282 (Dep’t of Commerce Jan. 11, 2017) (final determination) and accompanying
IDM (Dep’t of Commerce Jan. 4, 2017) at cmt. 1). But see Def Br. at 18 (noting limited access
to the China Export-Import Bank (citing Letter from Curtis, Mallet-Prevost, Colt & Mosle
LLP to Sec’y of Commerce, re: GOC’s Initial Quest. Resp. Certain Passenger Vehicle and
Light Truck Tires from the People’s Republic of China (Apr. 18, 2019) at 129-130, PR 73);
Cooper I, 45 CIT at __, 539 F. Supp. 3d at 1331 (holding that screenshots provided by the
China Export-Import Bank are insufficient in terms of access). This court has noted previ-
ously that access to the China Export-Import Bank has been “repeatedly denied” and that
Commerce need not seek access to the bank to verify non-use. Guizhou VI, 45 CIT at __, 523
F. Supp. 3d at 1373-74 (citing RZBC Grp. Shareholding Co. v. United States, Slip Op.
16-64, 2016 WL 3880773 (CIT June 30, 2016); Changzhou Trina Solar Energy Co. v. United
States, 40 CIT __, __, 195 F. Supp. 3d 1334, 1354 (2016)). In Cooper I, the court reached a
similar conclusion. 45 CIT at __, 539 F. Supp. 3d at 1333-34. Accordingly, the court does not
address this argument further.
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Vogue and Voma submit that Commerce should ascertain usage by
U.S. companies by following its practice for loan programs in CVD
cases that do not involve China, in which Commerce asks the respon-
dent whether it received a loan covered by the program at issue. Id.
at 10. Cooper Tire and CTRC add that EBCP verification is no more
burdensome than verification of other loan programs. Pls. Br. at 9-10.

In addition, Cooper Tire and CTRC argue that Cooper Tire’s state-
ment that it lacked knowledge of any EBCP use by its customers
means that Commerce cannot find the EBCP to have conferred a
benefit on Cooper Tire. Id. at 11-12. They assert that Commerce can
confirm Cooper Tire’s statement by reviewing the pertinent financial
information, not correspondence. Id. at 10.

Still, Vogue and Voma argue here that Commerce needed only the
respondents’ statements, which Vogue and Voma submit were “certi-
fied pursuant to [Commerce] regulation.” Consol. Pls. Br. at 13-14
(citing Cooper I, 45 CIT at __, 539 F. Supp. 3d at 1336; 19 C.F.R. §
351.303(g); MAE from China IDM at 55); see also id. at 9-10. They
argue that Commerce can verify the respondents’ statements based
on their role in the EBCP and because there would be a “clear paper
trail” for Commerce to follow. Consol. Pls. Br. at 12, 17. The parties
argue that if Commerce needs anything, “a list of loans from banks”
would suffice. Id. at 13.

Vogue and Voma assert further that Commerce violated 19 U.S.C. §
1677m(d) by not issuing supplemental questionnaires to the respon-
dents to address the deficiency in the record. Id. at 14-15. The two
parties criticize Commerce for noting that the respondents did not
submit customer self-certifications when Commerce never asked the
respondents to provide such certifications or any other information.
Id. at 15-16. In addition, Vogue and Voma state that the application
of AFA to a cooperating respondent should be undertaken “only as a
last resort.” Id. at 23 (citing GPX Int’l Tire Corp. v. United States, 37
CIT 19, 21 & n.2, 942 F. Supp. 2d 1343, 1348 & n.2, 1362 (2013), aff d,
780 F.3d 1136 (Fed. Cir. 2015)).

The parties discuss two Commerce determinations and a decision of
this Court with respect to Commerce’s recent treatment of EBCP
verification: MAE from China, VSE from China and Risen Energy Co.
v. United States, 46 CIT __, 570 F. Supp. 3d 1369 (2022). Vogue and
Voma argue that in MAE from China Commerce sought and verified
customer information for the respondents — Lingong Group Jinan
Heavy Machinery Co., Ltd. (‘LGMG”) and Zhejiang Dingli Machinery
Co., Ltd. (“Dingli”) — even without the withheld information from the
GOC. Consol. Pls. Br. at 1-2 (citing MAE from China IDM at cmt. 5);



38 CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, JANUARY 4, 2023

see MAE from China IDM at cmt. 5. Vogue and Voma contend that
Commerce’s actions in that case mean that Commerce can rely on the
statements pertaining to non-use to find non-use in this case as well.
Consol. Pls. Br. at 1-2 (citing MAE from China IDM at cmt. 5).2¢ In
addition, the parties state: “VSE from China shows that EBCP non-
usage can be readily assessed and MAE from China shows that
non-usage can readily be verified — regardless of the number of com-
panies involved and whether they are affiliated.” Id. at 28. Vogue and
Voma also raise Risen Energy, in which Commerce requested a vol-
untary remand “so that Commerce [could] consider whether its evolv-
ing practices with respect to the {EBCP} would change the outcome in
thlat] case.” Id. at 8-9 (emphasis omitted) (quoting Def.’s Mot. for
Voluntary Remand (Mar. 28, 2022) at 2, 6-8, Risen Energy Co. v.
United States, Consol. Court No. 2003912, ECF No. 83) (arguing that
the remand request shows that Commerce “recognizels] that MAE
from China. . . presents a changed practice that precludes further
application of AFA to countervail the EBCP”).

By contrast, the Government argues that the lack of non-use cer-
tifications in this case differentiates it from MAE from China. Def. Br.
at 20 (citing Remand Results at 30; MAE from China Preliminary
Determination, 86 Fed. Reg. 41,013 and accompanying PDM at 21).
Further, the Government stresses that unlike in this case, documen-
tation on the record in VSE from China demonstrated that the cus-
tomer, the parent of the respondent, received all pertinent financing
for “specific purposes not related to the export of goods from China.”
Id. at 19-20 (quoting VSE from China IDM at 22-23); see also Def.-
Intervenor Br. at 11. The USW states also that Longyue did not
provide or detail any customer responses. Def.-Intervenor Br. at 6
(citing Remand Results at 9; Longyue QR at 25); see Remand Results
at 9. But see Consol. Pls. Br. at 14 (quoting Remand Results at 9)
(citing Longyue QR, Ex. 24 at 11/14); Longyue QR, Ex. 24 at 11.17

The USW adds that, “in both [VSE from China and MAE from
Chinal, Commerce was explicitly clear that these cases did not rep-
resent a change in its practice.” Def.Intervenor Br. at 9 (citing VSE
from China IDM at 20; MAE from China IDM at 49); see id. at 15
(citing Hyundai Elec. & Energy Sys. Co. v. United States, 15 F.4th
1078, 1089 (Fed. Cir. 2021)). The USW represents that in VSE from
China Commerce also rejected one respondent’s claim that it was
“unaware” of any customer EBCP use. Def.Intervenor Br. at 10 (quot-

16 MAE from China included customer self-certifications of EBCP non-use; Commerce also
sought information about the respondents’ U.S. customers in that case through supplemen-
tal questionnaires. MAE from China IDM at 49-50.

17 Longyue included an email from its customer [[ 11, which was
translated as “[[ 11.” Longyue QR, Ex. 24 at 11.
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ing VSE from China IDM at 20-21). The USW notes that the same
statement of “unawareness” is on the record in this case. Id.*®

The Government submits that the respondents’ statements pertain-
ing to non-use are unverifiable and unreliable also due to the lack of
GOC cooperation and the lack of customer signatures. Def. Br. at 11
(citing Remand Results at 21), 17 (citing Remand Results at 37). The
USW also argues: “In situations such as here where the record lacked
any information from a customer (or even contained some but not full
information from customers), Commerce has consistently applied as
facts available the inference that the program was used . . ..” Def.-
Intervenor Br. at 12. Without customer self-certifications, the USW
argues, Commerce has not issued supplemental questionnaires about
the EBCP before. Id. at 13 (citing Certain Passenger Vehicle and Light
Truck Tires from the People’s Republic of China: Final Results of
Countervailing Duty Administrative Review and Rescission of Review,
in Part; 2019, 87 Fed. Reg. 13,704 (Dep’t of Commerce Mar. 10, 2022)
and accompanying IDM (Dep’t of Commerce Mar. 3, 2022) at 17,
Multilayered Wood Flooring, 86 Fed. Reg. 73,244 and accompanying
IDM at 19).

The Government asserts that Risen Energy involved distinct facts
and that the case is still pending before the Court. Def. Br. at 20-21
(citing Def.’s Mot. for Voluntary Remand, Risen Energy Co., Consol.
Court No. 20-03912, ECF No. 83); see id.; see also Def.-Intervenor Br.
at 13 (citing Risen Energy Co., 46 CIT __, Slip Op. 2244 at *5 (May
12, 2022); Crystalline Silicon Photovoltaic Cells, Whether or Not As-
sembled Into Modules, from the People’s Republic of China: Final
Results of Countervailing Duty Administrative Review; 2017, 85 Fed.
Reg. 79,163 (Dep’t of Commerce Dec. 9, 2020) accompanying IDM
(Dep’t of Commerce Nov. 27, 2020) at 32).'°

In addition, the Government notes that Commerce applied AFA
pursuant to 19 U.S.C. § 1677e(b) based on a factual inference made
pursuant to subsection (a). Def. Br. at 4-5. The USW adds that

18 The USW adds that the respondents certified that “they had not been contacted regarding
the program”; however, the USW argues that the respondents’ statements “were not based
on actual knowledge.” Def.-Intervenor Br. at 7 (citing Cooper I, 45 CIT __, Slip Op. 21-141
(Oct. 12, 2021) at 31-32). The USW argues further that the GOC’s noncooperation prevents
Commerce from knowing the impact of such statements. Id. at 7-8.

19 The court granted the remand request in Risen Energy with instructions to attempt to
verify or explain the reason that the court “should not provide some form of equitable relief.”
Risen Energy Co. v. United States, 46 CIT __, __, 570 F. Supp. 3d 1369, 1373 (2022). The
remand results were filed on October 7, 2022. Redetermination Pursuant to Court Remand
Order, Risen Energy Co. v. United States, Consol. Court No. 2003912, ECF Nos. 93-94.
There, Commerce removed the EBCP subsidy rate for one respondent, which had “provided
complete information on behalf of its sole importer/customer in response to the EBCP
questionnaire.” Id. at 6—7. However, Commerce continued to apply AFA to the other re-
spondent, which had provided the information requested through a supplemental question-
naire for only half of its customers. Id. at 7-9.
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Commerce need not “undertake considerable efforts to collect infor-
mation to fill in the gap” left by the GOC’s noncooperation. Def.-
Intervenor Br. at 2.

C. Analysis

In Cooper I, 45 CIT at __, 539 F. Supp. 3d at 1327-28, the court held
that Commerce identified the gap in the record and explained the
reason that the missing information on loan disbursement and part-
ner and correspondent banks was critical. Therefore, this section
addresses the remaining issues of whether Commerce on remand: (1)
explained the reason that the missing information pertaining to the
loan threshold was critical to verification; and (2) articulated an
explanation as to the reason that Commerce could not otherwise fill
the gap in the record by explaining the reason that “other informa-
tion, on the record or accessible by respondents, [was] insufficient or
impossible to verify.” Jiangsu Zhongji Lamination Materials Co., 43
CIT at __, 405 F. Supp. 3d at 1333 (citing Changzhou I, 42 CIT at __,
352 F. Supp. 3d at 1326-27).

1. Whether Commerce explained the reason that
the withheld information as to the threshold
requirement and the 2013 revisions was
necessary to verify non-use

The court addresses first whether Commerce provided an explana-
tion on remand as to the reason that the missing information on the
threshold requirement was necessary to verify non-use.

As the court noted previously, “Commerce’s limited resources may
constitute a legitimate constraint to verification.” Cooper I, 45 CIT at
_, 539 F. Supp. 3d at 1332 (citing Torrington Co. v. United States, 68
F.3d 1347, 1351 (Fed. Cir. 1995)); see also Guizhou VI, 45 CIT at __,
523 F. Supp. 3d at 1369-70 (“Although Commerce appears to have the
authority to verify a [third party’s] response as accurate . . . the
verification process generally entails a significant burden on Com-
merce and the responder may choose not to allow verification.” (quot-
ing CS Wind Vietnam Co. v. United States, 41 CIT __, __, 219 F. Supp.
3d 1273, 1284 (2017)). Moreover, “[i]t is within the discretion of
Commerce to determine how to verify . . . and due deference will be
given to the expertise of the agency.” Carlisle Tire & Rubber Co. v.
United States, 9 CIT 520, 532, 622 F. Supp. 1071, 1082 (1985) (citing
Zenith Radio Corp. v. United States, 9 CIT 110, 112, 606 F. Supp. 695,
698 (1985), aff'd, 783 F.2d 184 (Fed. Cir. 1986)). Nonetheless, “Com-
merce must explain the basis for its decisions; while its explanations
do not have to be perfect, the path of Commerce’s decision must be
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reasonably discernable to a reviewing court.” NMB Sing. Ltd. v.
United States, 557 F.3d 1316, 1319 (Fed. Cir. 2009).

Before the remand, Commerce stated that information about the
threshold requirement is “critical to understanding how the [EBCP]
operates, and[,] therebyl[,] is also critical to Commerce’s ability to
verify and determine usage of this program.” IDM at 19. The court
noted that statements at oral argument as to the potential necessity
of the threshold requirement to narrow and make feasible Com-
merce’s investigation “may amount to a compelling reason” but that
“a post-hoc explanation by defendant at oral argument cannot cure
the lack of explanation by Commerce in the IDM.” Cooper I, 45 CIT at
_, 539 F. Supp. 3d at 1332 (citing State Farm, 463 U.S. at 50).
Accordingly, in Cooper I, the court concluded that Commerce failed to
“state the reason that the information on the threshold is ‘critical’ to
verification.” Id.

In the Remand Results, Commerce presented three reasons that
the USD 2 million threshold is “critical to Commerce’s understanding
of the program.” Remand Results at 6. First, if the threshold remains
in place, it “greatly limits the universe of potentially relevant loans .
. . and can significantly assist [Commerce] in targeting [its] verifica-
tion of non-use.” Id. Second, if the threshold is no longer in place,
Commerce will face greater “difficulty of verifying loans without any
such parameters limiting the loans to scrutinize.” Id. Third, “if the
program was no longer limited to USD 2 million contracts, but Com-
merce were to accept the GOC’s assertion that the program was
limited, [Commerce] could mistakenly limit [its] verification to only
larger loans received by the customer, and potentially miss smaller
[EBCP] loans.” Id. In addition, Commerce stressed that the 2013
revisions might “contain additional information that might guide
Commerce to the relevant [information].” Id. at 7.

Following the filing of the Remand Results, Cooper Tire and CTRC
argued at oral argument that Cooper Tire has only one U.S. customer
that imports the subject merchandise: its parent company, CTRC.
Oral Arg. Tr. at 14:2-7. The Government replied that it had not heard
before that Cooper Tire’s U.S. export customers “could only be a
universe of one.” Id. at 15:15-21.2° In its affiliation response, Cooper
Tire stated: “CKT exported subject tires that it produced through
CTRC to the United States during the [POR].” Letter from Pepper

20 As stated supra, Commerce based its Remand Results in part on there being the following
number of U.S. customers: [[ 11 for Cooper Tire and [[ 1] for Longyue. Remand
Results at 18 (citing Cooper Tire QR, Ex. 18, CR 36, PR 89; Longyue QR, Ex. 23, CR 69, PR
98). However, the Government acknowledged later the number of U.S. customers that
Cooper Tire presented at oral argument. See Def.’s Resp. to Post-Arg. Questions at 4, ECF
No. 92.
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Hamilton LLP to Sec’y of Commerce, re: Certain Passenger Vehicle
and Light Truck Tires from the People’s Republic of China/CKT Re-
sponse to Sec. IIT of the Initial Quest. Identifying Affiliated Compa-
nies (Mar. 15, 2019) (“Cooper Tire Affiliate Resp.”) at I1I-3, CR 6, PR
61. In addition, in its initial questionnaire, Commerce asked Cooper
Tire to “[plrovide a list of all of the customers to which you exported
during the POR, along with the shipment addresses for these cus-
tomers.” Cooper Tire QR at III-31. In an exhibit, entitled “CKT’s
Export Customers List During the POR,” Cooper Tire listed [[

11.Id., Ex. 18, CR 36, PR 89. On the list,
([ 11. Id.; see Pls.” Comments in Resp.
to Suppl. Questions at 2 (“Since CTRC is the only U.S. importer/
customer for ECB [sic] non-use verification purposes, there is only
one customer at issue.”).?!

With respect to Cooper Tire, the court concludes that Commerce did
not explain adequately the necessity of the threshold information to
verify non-use because Commerce appears to have misidentified the
number of customers at issue for Cooper Tire. See Remand Results at
18. If Cooper Tire exported to only one U.S. customer, CTRC, which
was already a party to the action, as the record supports and the
Government concedes, the need for the threshold requirement to limit
appropriately Commerce’s inquiry would not appear to be necessary.
See Cooper Tire QR, Ex. 18; Cooper Tire Affiliate Resp. at 2; see also
Def.’s Resp. to Post-Arg. Questions at 4. If Commerce needed to look
through the financial and loan-related information of only one cus-
tomer, the need for information about a threshold would appear to
dissipate because the “universe of potentially relevant loans” during
the POR might already be manageable with respect to Cooper Tire
and CTRC. Remand Results at 6.

By contrast, with respect to Longyue, the court concludes that
Commerce provided an adequate explanation as to the necessity of
the threshold information. Commerce explained the reasons that
knowing whether the threshold information is still in place would
allow Commerce to determine whether to tailor its verification and to
verify reliably within its “limited time available.” See id. at 6-7.

Finally, the court agrees with Commerce’s assertion on remand that
its explanation as to the necessity of partner and correspondent bank
information supports Commerce’s application of AFA irrespective of
the necessity of the threshold information. See id. at 8 (submitting
that the court’s finding in Cooper I on partner/correspondent banks is

21 Longyue provided “the names and full address [sic] of all export customers in the United
States to the GOC.” Longyue QR at 24.
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“sufficient to support the AFA finding”). As stated in Cooper I, the
court concluded that Commerce explained the necessity of certain
loan disbursement, and partner and correspondent bank, information
to Commerce’s verification of non-use in this case. 45 CIT at __, 539
F. Supp. 3d at 1334. Commerce argued that “the Court’s finding
regarding the intermediary banks alone is sufficient to support the
AFA finding.” Remand Results at 8.

Consequently, the court concludes that Commerce explained the
necessity of the threshold information as to Longyue but not as to
Cooper Tire. However, the court does not remand for further action on
this issue because, as stated above, Commerce’s application of AFA
did not depend on resolution of the necessity of the threshold infor-
mation.??

2. Whether Commerce explained that only the
withheld information could fill the gap in the
record

In this section, the court examines whether Commerce’s determi-
nation that no other information on the record is verifiable is sup-
ported by substantial evidence. See Remand Results at 11; IDM at 20.
In the original review, Commerce explained that it could not verify
claims of non-use without the withheld information from the GOC
about the “internal administration” of the EBCP. IDM at 20. How-
ever, the court concluded that Commerce had failed to analyze or
explain whether the responses were sufficient to fill the gap left by the
GOC’s noncooperation and demonstrate non-use. Cooper I, 45 CIT at
__, 539 F. Supp. 3d at 1336; see id. (quoting Guizhou VI, 45 CIT at __,
523 F. Supp. 3d at 1367). On remand, the court concludes that Com-
merce explained reasonably that only the withheld information can
fill the gap in the record in this case because no other information on
the record is sufficient or possible to verify. See Jiangsu Zhongji
Lamination Materials Co., 43 CIT at __, 405 F. Supp. 3d at 1333
(citing Changzhou I, 42 CIT at __, 352 F. Supp. 3d at 1326-27).

To reach this conclusion, the court: (a) takes note of respondents’
responsibility to create the record; (b) describes that respondents’
claims are unsupported by customer non-use certifications; (c) takes
account of Commerce’s varying and evolving decisions over the last 18
months in response to the GOC’s noncooperation and this Court’s
decisions; (d) applies Commerce’s varying and evolving practice to

22 The court addresses infra Section I1.C.2.f whether Commerce adequately explained the
necessity of other information that might be in the 2013 revisions to verify the other
information on the record. See generally IDM at 19 n.69 (“The record indicates that the
elimination of the USD 2 million threshold is one of the changes effected by the 2013
Revisions.” (citing GOC SQR at 7-8)).
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this case; (e) evaluates Commerce’s failure to consider certain con-
trary evidence; and (f) addresses Commerce’s explanation for its de-
termination.

a. Respondents’ responsibility to create the
record

The GOC has been consistently nonresponsive and uncooperative
in EBCP investigations. See, e.g., IDM at 18-20; Guizhou VI, 45 CIT
at __, 523 F. Supp. 3d at 1326. This posture frustrates Commerce’s
ability to investigate, places exporters in a difficult and impracticable
position and creates issues, such as the ones present in this case,
regarding Commerce’s consideration of other information on the re-
cord. However, the court considers Commerce’s determination to be
supported by substantial evidence based on the applicable legal
framework.

Namely, the U.S. Court of Appeals for the Federal Circuit has
stated that “the burden of creating an adequate record lies with
interested parties and not with Commerce.” Nan Ya Plastics Corp. v.
United States, 810 F.3d 1333, 1337-38 (Fed. Cir. 2016) (alterations in
original) (quoting QVD Food Co. v. United States, 658 F.3d 1318, 1324
(Fed. Cir. 2011) (citations omitted)). Further, this court has noted:
“The purpose of verification is to verify the accuracy of information
already on the record, not to continue the information-gathering
stage of [Commerce’s] investigation . . ..” Borusan Mannesmann Boru
Sanayi ve Ticaret A.S. v. United States, 39 CIT __, __, 61 F. Supp. 3d
1306, 1349 (2015) (internal citations omitted), aff’d sub nom. Maver-
ick Tube Corp. v. United States, 857 F.3d 1353 (Fed. Cir. 2017); see 19
C.F.R. § 351.307(d). Still, “lwlhen Commerce has access to informa-
tion on the record to fill in the gaps created by the lack of cooperation
by the government, as opposed to the exporter/producer . . . it is
expected to consider such evidence.” GPX Int’l Tire Corp., 37 CIT at
58-59, 893 F. Supp. 2d at 1332; see RZBC, 2016 WL 3880773, at *2
(quoting GPX Int’l Tire Corp., 37 CIT at 58-59, 893 F. Supp. 2d at
1332); see also Fine Furniture, 36 CIT at 1212 n.10, 865 F. Supp. 2d
at 1262 n.10 (“[Aln inference adverse to the interests of a non-
cooperating government respondent may collaterally affect a coopera-
tive respondent. While such an inference is permissible under the
statute, it is disfavored and should not be employed when facts not
collaterally adverse to a cooperative party are available.”). In consid-
ering the evidence, Commerce assesses whether the evidence is veri-
fiable and, therefore, whether Commerce considers that the evidence
may be used to confirm non-use. See Guizhou VI, 45 CIT at __, 523 F.
Supp. 3d at 1368 (quoting Zhejiang DunAn Hetian Metal Co. v.
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United States, 652 F.3d 1333, 1348 (Fed. Cir. 2011) (citing Guizhou
Tyre Co. v. United States, 43 CIT __, __, 415 F. Supp. 3d 1335, 1343
(2019)); see also Jiangsu Zhongji Lamination Materials Co., 43 CIT at
_, 405 F. Supp. 3d at 1333.

b. Respondents’ claims, which are unsupported
by customer non-use certifications

In this case, the respondents did not provide customer certifications
of non-use.?® See generally Cooper Tire QR; Longyue QR. Instead, the
parties each provided other kinds of information in their question-
naire responses. See Cooper Tire QR at III-31-I11-32, Ex. 18; Longyue
QR at 24-25, Exs. 23-24.

Cooper Tire, for example, stated: “CKT did not apply for, use, or
benefit from [the EBCP] during the POR.” Cooper Tire QR at III-31.
Further, Cooper Tire stated that it “is not aware that any of its
customers applied for, used, or benefited from [the EBCP] during the
POR,” and noted that Cooper Tire did not assist or “perform any acts
that in any way would permit these customers to receive any export
buyer credits.” Id. Cooper Tire also stated that it “believe[d] that it is
impossible” that any of its customers used the EBCP since none
contacted Cooper Tire to provide “information required to obtain an
export buyer’s credit.” Id. at III-32. Cooper Tire also submitted
“CKT’s list of all the export customers during the POR.” Id. at II1-31;
see id., Ex. 18.

For its part, Longyue stated that it emailed its U.S. customers to
“determine whether [they] used [the EBCP].” Longyue QR at 25.
Longyue provided outgoing emails to [[ 1] customers and one
response — an email from its customer [[

11, which was translated as “[[

11.” Id., Ex. 24 at 11.2* Further, Longyue
presented as evidence of nonuse that it had never been contacted by
the China Export-Import Bank, other state owned or controlled banks
or any of Longyue’s export customers to provide necessary assistance
with their EBCP applications. Id. at 25. In addition, Longyue also
stated that it did not purchase export credit insurance, which, it
maintained, is required in support of an EBCP application. Id. (citing
id., Ex. 25, CR 69, PR 98). Longyue also submitted a list of all of its
U.S. export customers. Id., Ex. 23.

23 See supra note 11.

24 The exhibit does not include emails to [[ 111,
identified on Longyue’s U.S. Customer List. Longyue QR, Ex. 24; see id., Ex. 23.
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c. Commerce’s varying and evolving decisions
over thelast 18 months in response to the GOC’s
noncooperation and this Court’s decisions

Given the GOC’s noncooperation, Commerce recently began seek-
ing to clarify its practice with respect to EBCP cases in which the
GOC is uncooperative. See, e.g., MAE from China IDM at cmt. 5; VSE
from China IDM at cmt. 2. Commerce explained recently that MAE
from China and Forged Steel Fittings from the People’s Republic of
China are “examples of [Commerce’s] change in practice,” in which
Commerce will issue supplemental questionnaires if a respondent
has provided complete customer certifications of EBCP non-use. Re-
determination Pursuant to Court Remand Order at 18-19, Risen
Energy Co. v. United States (“Risen Energy Remand Results”), ECF
Nos. 93-94 (citing MAE from China IDM at cmt. 5; Forged Steel
Fittings from the People’s Republic of China: Final Results of Coun-
tervailing Duty Administrative Review; 2019, 87 Fed. Reg. 35,498
(Dep’t of Commerce June 10, 2022) and accompanying IDM (Dep’t of
Commerce June 3, 2022) at cmt. 2).

In VSE from China, another recent determination, Commerce
reached different results with respect to applying AFA to two differ-
ently situated respondents. See VSE from China IDM at 22-23.
Commerce applied AFA to one respondent, which provided customer
declarations of non-use and “claimed to be unaware that any U.S.
customer [used the EBCP].” Id. at 19-20 (citing Letter from Perkins
Coie LLP to Sec’y of Commerce, re: Certain Vertical Shaft Engines
Between 99cc and Up To 225cc, and Parts Thereof, from China; CVD
Investigation; Chongqing Zongshen Sec. III Resp. (June 22, 2020) at
Vol. T at 28, Vol. VII at 26, Ex. I-18, and Ex. VII-16, bar code
3989840-01). However, Commerce applied facts available to the other
respondent, which had only one U.S. customer, its parent company,
for which the respondent provided financial documentation, including
a financing “reconciliation,” a consolidated balance sheet for the par-
ent company and lending agreements, id. at 22 (quoting Chongqing
Kohler’s Letter, re: Certain Vertical Shaft Engines Between 99cc and
up to 225cc, and Parts Thereof from the People’s Republic of China:
Letter in Lieu of Case Brief (Dec. 8, 2020) at 4), and a signed customer
declaration of non-use, Letter from Wiley Rein LLP to Sec’y of Com-
merce, re: Certain Vertical Shaft Engines Between 99cc and up to
225cc, and Parts Thereof, from the People’s Republic of China: Resp.
of Chongqing Kohler Engines Ltd. and Kohler (China) Investment Co.
Ltd. to Sec. III Quest. (June 18, 2020) (“Chongqing Kohler QR”) at
14-18, Ex. EBC-3, bar code 3988554—01. For the latter respondent,
Commerce concluded that the “extensive documentation” for the re-
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spondent’s one customer — its parent company — allowed Commerce
to find non-use based on facts available:

[Alfter carefully considering arguments from the parties, we
have determined that, due to its exceptional relationship with
its sole U.S. customer (its parent company), Chongqing Kohler
was able to provide unique evidence, which pertains to “loan
instruments” and reconcilable documentation indicative of the
scope of Kohler Co.’s financing during the POI, and which ap-
pears to indicate that the finance instruments have specific
purposes not related to the export of goods from China.

VSE from China IDM at 22-23 (citing Chongqing Kohler QR at 17,
Ex. 5, and Exs. EBC6a- EBC-6d). Commerce did not verify the infor-
mation but was still able to find non-use for the latter respondent. Id.
at 23.

VSE from China is inapposite even if Cooper Tire exported the
subject merchandise to only one U.S. customer — its parent company,
CTRC. In VSE from China, the latter respondent provided “extensive
documentation,” as described above, about the financing of the parent
company to satisfy Commerce that the customer did not use the
EBCP. VSE from China IDM at 22-23.2° No such documentation
exists on the record for CTRC in this case. See Remand Results at 30.
Further, CTRC did not provide a customer certification, and Cooper
Tire did not state that CTRC did not use the EBCP. Id.%¢ Similarly,
VSE from China is also inapposite to the court’s consideration of
Commerce’s determination as to Longyue, which did not provide
customer declarations and did not note in its questionnaire response
that the company had any affiliated U.S. customers. See Longyue QR
at 24-25.

Second, MAE from China supports Commerce’s determination to
continue to apply AFA in this case because in this case, unlike in MAE
from China, the respondents did not provide customer certifications
of non-use. Compare Remand Results at 30, with MAE from China
IDM at cmt. 5. In MAE from China, Commerce found non-use in a
circumstance in which the respondents provided customer certifica-
tions and, subsequently, completed responses to requests for financ-

25 The respondent also stated that its parent company did not use the EBCP, as supported
by a signed customer declaration of non-use for its parent company. Chongqing Kohler QR
at 15, Ex. EBC-3.

26 Cooper Tire stated only that it “believes that it is impossible” that its customers used the
EBCP. Cooper Tire QR at III-32 (emphasis supplied). Cooper Tire’s statement of belief
appears to have been based on the fact that Cooper was not contacted by any of its
customers. See id.
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ing information. See MAE from China at cmt. 5. There, Commerce
found non-use of the EBCP for both of the mandatory respondents “in
recognition of court precedent.” Id. at 56.27 In that instance, manda-
tory respondent LGMG provided a customer declaration of non-use
for its one U.S. export customer, its wholly owned subsidiary LGMG
North America Inc. (“LGMGNA”). LGMG IQR at 38, Ex. I-37. LGMG
also provided, inter alia, a liability subledger and statement of cash
flows during the period of investigation for LGMGNA. Id. at 39, Exs.
1-28-1-29; see id. at 40. In addition, mandatory respondent Dingli
provided customer declarations of non-use from its unaffiliated U.S.
importers and “company specific information” for its affiliated U.S.
importer, such as an audited financial statement detailing certain
loan information. Letter from Grunfeld, Desiderio, Lebowitz, Silver-
man & Klestadt LLP to Sec’y of Commerce, re: Dingli Initial Quest.
Resp.: Countervailing Duty Investigation of Certain Mobile Access
Equipment and Subassemblies Thereof from the People’s Republic of
China (C-570-140) (POI: 2020) (June 15, 2021) at 30, Exs. B-21b-B-

27 Commerce’s recurring use of this language is inappropriate. See, e.g., MAE from China
IDM at 49-50, 55-56; VSE from China IDM at 23. For instance, in VSE from China,
Commerece reiterate[d] that the GOC’s lack of cooperation with regard to numerous requests
for information pertaining to the EBCP continues to leave Commerce with an incomplete
understanding of the program” but “also recognize[d] that the court has directed Commerce
in numerous decisions to consider whether any available information provided by respon-
dents may be sufficient to fill the gap of missing record information in considering claims of
non-use for the EBCP.” VSE from China IDM at 23 (citing Clearon Corp. v. United States,
44 CIT __, _, 474 F. Supp. 3d 1339, 1345-46, 1349, 1354 (2020)); see supra note 8; see also
Crystalline Silicon Photovoltaic Cells, Whether or Not Assembled Into Modules, from the
People’s Republic of China: Final Results and Partial Rescission of Countervailing Duty
Administrative Review; 2019 (“Solar Cells from China”), 87 Fed. Reg. 40,491 (Dep’t of
Commerce July 7, 2022) and accompanying IDM (Dep’t of Commerce June 29, 2022) at 22
(“IMAE] from China is an example of Commerce’s accommodative efforts in its practice
regarding the EBCP in light of the CIT litigation.”). Still, the court notes that the redeter-
mination before the court does not raise this circumstance directly because the particular
facts and, consequently, Commerce’s determination on non-use in this case differ from the
others discussed supra. See Remand Results at 30, 41-42.

Commerce’s obligation is to apply the statute: in this case, to determine that there is use or
non-use based on Commerce’s application to the record before it of the statute and regula-
tions. Ensuring access to information in accordance with the statute is a core function
delegated to Commerce. If Commerce disagrees with remand decisions of this Court,
particularly on an issue of importance and one that recurs, Commerce’s most appropriate
recourse is to appeal a decision of the Court with which Commerce disagrees. For Com-
merce to state that it “continuels] to find that the GOC’s non-cooperation significantly
impedes and prevents a complete verification of the EBC program,” but is generating a
finding of non-use based on a “recognition of court precedent” — and then for the Govern-
ment not to appeal even a single decision of the Court — serves poorly the objective of
clarity and rigor in Commerce’s application of law as well as the objective of Commerce
addressing what it has described as a lack of cooperation by a government respondent that
has left Commerce with an “incomplete understanding” of a subsidy program. MAE from
China IDM at 56.
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21c, bar code 4133571-01; see Oral Arg. Tr. at 65:11-13 (noting that
Dingli had two customers). Thereafter, Commerce, “considering court
precedent,” requested and received additional information from the
mandatory respondents and found ultimately non-use by both. MAE
from China IDM at 49-50, 55-56.28

Vogue and Voma observe that, following its determination in MAE
from China,?® Commerce appears to have verified EBCP use or non-
use only if complete customer certifications have been provided. Con-
sol. Pls.” Resp. to Ct. Question at 2. In such situations in which the
GOC has been noncooperative, the Government concurs with Vogue
and Voma: “[T]he receipt of voluntary non-use certifications from all
United States customers is a prerequisite to Commerce’s issuance of
a supplemental questionnaire, and Commerce does not issue the
supplemental questionnaire (and therefore does not attempt to
verify) without the non-use certifications.” Def.’s Resp. to Post-Arg.
Questions at 2; see also Def.-Intervenor’s Answer to Ct.’s Post-Hr’g
Questions at 2—4 (presenting six administrative determinations be-
tween May 6, 2022, and July 25, 2022, in which voluntary self-
certifications were required before Commerce attempted to verify
(citations omitted)). Commerce reiterated this approach in its remand
redetermination in Risen Energy Co.:

Now, in cases in which a respondent company has provided
non-use certifications from all of its U.S. customers, Commerce
will send a supplemental questionnaire to the respondent, seek-
ing information on the loans received by its customer(s) during
the relevant period. If the respondent provides this information
from its customer(s), Commerce will verify the customer(s)’ in-
formation . . . or otherwise take into account the customer(s)’
information.

Risen Energy Remand Results at 18-19.%°

As one example, pursuant to a February 2022 court order in a case
in which customer certifications were provided, Both-Well I, 46 CIT
__, 557 F. Supp. 3d 1327, Commerce sought and received “a reconcili-

28 In another administrative determination after MAE from China, however, Commerce
applied AFA despite the record including: (1) the respondents’ claims that they were
unaware that any customers used the EBCP; (2) customer declarations of non-use, Pen-
tafluoroethane IDM at 24; and (3) in the case of one respondent’s customers, “a table of
lending bank information indicating no buyers credit was received during the POL.” Sanmei
New Subsidy Allegations Resp. at 2, Ex. N-2. Commerce stated that information from the
GOC was “critical to Commerce’s ability to consider both respondents’ claims of non-use.”
Pentafluoroethane IDM at 24.

2% Commerce completed its IDM in MAE from China on October 12, 2021. MAE from China
IDM at 1.

3% The court has not yet addressed the Risen Energy Remand Results.



50 CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, JANUARY 4, 2023

ation of [the customers’] financing,” Both-Well (Taizhou) Steel Fit-
tings, Co. v. United States (“Both-Well II”), 46 CIT __, __, 589 F. Supp.
3d 1343, 1345 (2022). Based on that information, Commerce declined
to apply AFA, and the court sustained the remand redetermination.
Id. at __, 589 F. Supp. 3d at 1345-46.

For the foregoing reasons, Commerce’s approach supports its deter-
mination to continue to apply AFA in this case because the respon-
dents failed to provide information that is sufficient to fill the gap in
the record or that would prompt the issuance of additional question-
naires to the respondents. See Remand Results at 2830 (addressing
VSE from China and MAE from China).

d. Applying Commerce’s varying and evolving
practice to this case

Based on the facts of this case, a determination as to whether it is
Commerce’s practice to issue supplemental questionnaires only in
situations in which voluntary customer certifications of non-use are
already on the record — or whether Commerce followed such a prac-
tice — is unnecessary. Such a determination is unnecessary because
the respondents’ customers did not provide such certifications or, with
one exception, did not demonstrate their willingness to participate in
the investigation. See Remand Results at 2, 16, 20-21, 30 (“In the
present case, we do not have non-use certifications from the respon-
dents’ U.S. customers and, therefore, there is no indication that they
would participate in verification.”), 41; Longyue QR, Ex. 24.5!

Commerce’s approach as outlined in MAE from China does not
mean that a respondent is entitled to receive a request from Com-
merce to provide customer certifications of non-use or other financial
information. See, e.g., Risen Energy Remand Results at 19 (“[W]hen
we do not receive voluntary non-use certifications from all U.S. cus-
tomers of a respondent, Commerce normally will not issue the supple-
mental questionnaire or otherwise take steps to verify the respon-
dent’s claims of non-use.” (citing Solar Cells from China, 87 Fed. Reg.
40,491 and accompanying IDM at cmt. 1)). The Court outlined a
three-part framework in Jiangsu Zhongji Lamination Materials Co.,
43 CIT at __, 405 F. Supp. 3d at 1333, on when to apply AFA in
circumstances in which there is a noncooperating foreign government
that fails to provide requested information. Commerce’s approach to
attempting verification of statements pertaining to non-use is predi-
cated upon the respondents voluntarily providing information on the
record that might fill the gap caused by the GOC’s noncooperation.

31 Likewise, the court does not address whether any certain number of certifications would
be sufficient to prompt Commerce to seek additional information from parties.
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See Remand Results at 30 (citation omitted); Def.’s Resp. to Post-Arg.
Questions at 2.

MAE from China is inapposite because in this case, unlike in that
case, there were no customer certifications on the record, thereby
giving Commerce “no indication that [the customers] would partici-
pate in verification.” Remand Results at 30 (stating that Commerce
considered such certifications to be a “prerequisite” in that case to
issuing supplemental questionnaires) (citation omitted). Similarly, in
Risen Energy, both respondents provided customer non-use declara-
tions. Risen Energy Co., 46 CIT at __, 570 F. Supp. 3d at 1373 (citing
Risen Unaffiliated Supplier II, Sec. III Quest. Resp. (Jan. 6, 2020) at
23, Ex. 15, CR 277, PR 164; Quest. Resp. of JA Solar and Affiliates,
Vol. 1 (Dec. 30, 2019), Ex. 25, CR 31-103, PR 132-38). By contrast, in
this case, neither respondent provided signed customer certifications
of non-use, and neither respondent actually stated that their custom-
ers did not use the EBCP. See generally Cooper Tire QR at II1-32;
Longyue QR at 25.32

In addition, the statute does not require that Commerce ask the
respondents for supplemental information due to the GOC’s noncoop-
eration. Commerce “shall promptly inform the person submitting the
response of the nature of the deficiency and shall, to the extent
practicable, provide that person with an opportunity to remedy or
explain the deficiency in light of the time limits established for the
completion of investigations or reviews under this subtitle.” 19 U.S.C.
§ 1677m(d) (emphases supplied). The deficiency that Commerce iden-
tified was with the GOC’s response; Commerce did not apply AFA
based on the insufficiency of the respondents’ submissions. IDM at
18-20.32 Therefore, the language of the statute requires that Com-
merce give the GOC — not any other party — an opportunity to
remedy the deficiency. See 19 U.S.C. § 1677m(d). In this case, Com-
merce provided that opportunity to the GOC through the issuance of
a supplemental questionnaire. See Letter, re: Passenger Vehicle and
Light Truck Tires from the People’s Republic of China: Suppl. Quest.
for Gov’t of the People’s Republic of China (June 24, 2019) at 2-3, PR
129; see also GOC SQR at 6-13. See generally Qingdao Sea-Line Int’l
Trading Co. v. United States, 45 CIT 503 F. Supp. 3d 1355, 1361

—_ —

32 See supra Section I1.C.2 and note 26; see also supra note 11 and accompanying text.

33 The Government raises, inter alia, another administrative determination that illustrates
this point. Def.’s Resp. to Post-Arg. Questions at 3 (“[A] lack of these complete certifications
is not the basis on which Commerce is applying AFA.” (quoting Solar Cells from China IDM
at cmt. 1)). See generally Fine Furniture (Shanghai) Ltd. v. United States, 748 F.3d 1365,
1373 (Fed. Cir. 2014) (“Although it is unfortunate that cooperating respondents may be
subject to collateral effects due to the adverse inferences applied when a government fails
to respond to Commerce’s questions, this result is not contrary to the statute or its purposes,
nor is it inconsistent with this court’s precedent.”).
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(2021) (“Commerce may provide this notice and the opportunity to
remedy deficiencies through issuance of a supplemental question-
naire.”). The statute does not require Commerce to request that
respondents place additional information on the record to fill the gap
created by the GOC’s noncooperation. See Torrington Co., 68 F.3d at
1351.

The interested parties could have but did not submit any additional
information on the record to support their claims of non-use. See Nan
Ya Plastics Corp., 810 F.3d at 1337-38 (quoting Q@VD Food Co., 658
F.3d at 1324) (noting that the burden is on the interested parties to
create the record). At the time that the respondents submitted their
initial questionnaire responses, the court had already heard cases in
which respondents had provided customer -certifications. E.g.,
Clearon Corp., 43 CIT at __, 359 F. Supp. 3d at 1357; Changzhou I, 42
CIT at __, 352 F. Supp. 3d at 1324; Guizhou Tyre Co. v. United States
(“Guizhou I”), 42 CIT __, _, 348 F. Supp. 3d 1261, 1271 (2018). As
noted by the USW, “[t]his Court has recognized that the lack of
customer certifications is an important distinction in cases where it
has upheld Commerce’s application of AFA to the EBC program.”
Def.-Intervenor Br. at 14 (citing Changzhou Trina Solar Energy Co. v.
United States (“Changzhou 2017”), 41 CIT __, _ , 255 F. Supp. 3d
1312, 1318 (2017)). In addition, respondents in other cases have
offered more in support for their assertions prior to 2021. See, e.g.,
Guizhou I, 42 CIT at__, 348 F. Supp. 3d at 1271 (customer declara-
tions); Changzhou 2017,41 CIT at __, 255 F. Supp. 3d at 1318 (partial
certifications). Moreover, this Court has noted the importance of cus-
tomer certifications, which are a key distinction on which Commerce
has relied in the past. See Changzhou 2017, 41 CIT at __, 255 F. Supp.
3d at 1318 (citing Countervailing Duty Investigation of Certain Crys-
talline Silicon Photovoltaic Products from the People’s Republic of
China: Final Affirmative Countervailing Duty Determination, 79 Fed.
Reg. 76,962 (Dep’t of Commerce Dec. 23, 2014) and accompanying
IDM (Dep’t of Commerce Dec. 15, 2014) at 93).

In the Risen Energy Remand Results, Commerce notes that Com-
merce does not consider even partial certifications to be “complete
gap-filling information.” Risen Energy Remand Results at 19—20. This
treatment is consistent with the Court’s treatment of incomplete
certifications in the earlier cases described herein. Therefore, Com-
merce would not have to take the next step of sending supplemental
questionnaires in this case, even if Commerce’s decisions since MAE
from China comprise a new practice, as Commerce asserts in the
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Risen Energy Remand Results. See id. On this record, and as related
to past EBCP cases, Commerce’s finding that the respondents did not
provide information that would allow Commerce to find non-use is
reasonable.

Moreover, given the record here, there is no indication that the
respondents’ customers were prepared to provide certifications or
participate in verification. Cf. Solar Cells from China IDM at 23
(describing partial non-use certifications as insufficient and conclud-
ing that “partial information on non-use does not leave Commerce
with a path towards further investigating, completely verifying, or
ultimately determining non-use of this program by either respon-
dent”); VSE from China IDM at 22—-23 (noting, for one respondent’s
customer, extensive financial information). Cooper Tire has just one
U.S. customer, an affiliate, with which Cooper Tire submitted its
initial questionnaire response, and for which it would have been
particularly easy to provide more information as to the claims per-
taining to non-use of the EBCP. See Cooper Tire QR at 1-2, Ex. 18;
Cooper Tire Affiliate Resp. at I1I-3. That Cooper Tire did not provide
any such information about CTRC lends support to Commerce’s con-
clusion that “there is no indication that [CTRC] would participate in
verification.” Remand Results at 30.

For the foregoing reasons, the court concludes that Commerce did
not have an obligation to ask for the certifications. As described,
Commerce based its application of AFA on the GOC’s noncooperation
and not on any need for certifications from customers to verify the
EBCP in the first place; rather, within the proper legal framework,
Commerce considers certifications as information on the record that
it could verify to fill the gap after concluding that other, necessary
information has been withheld and that a party did not cooperate “to
the best of its ability.” 19 U.S.C. § 1677e(a)-(b); see Jiangsu Zhongji
Lamination Materials Co., 43 CIT at __, 405 F. Supp. 3d at 1333.

e. Commerce’s failure to consider certain
contrary evidence

Further, Vogue and Voma asserted at oral argument that Com-
merce failed to consider “contrary evidence” in the form of the one
email response on the record from one of Longyue’s customers. Oral
Arg. Tr. at 102:9-15; see Consol. Pls. Br. at 14 (quoting Remand
Results at 9) (citing Longyue QR, Ex. 24 at 11/14). On remand,
Commerce stated incorrectly: “[T]here are no responses in the rel-
evant exhibit.” Remand Results at 9.

Commerce’s determination is supported by the record as a whole
despite Commerce misstating the record as to the one email response
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from one U.S. customer. See Oral Arg. Tr. at 102:3—4. “It is well settled
that principles of harmless error apply to the review of agency pro-
ceedings.” Intercargo Ins. Co. v. United States, 83 F.3d 391, 394 (Fed.
Cir. 1996); see Prime Time Com., LLC v. United States, Appeal No.
21-1783, 2022 WL 2313968, at *5, *7 (Fed. Cir. June 28, 2022)
(concluding that “Commerce’s failure to consider [the appellant’s]
efforts to cooperate as an interested party was harmless error” be-
cause the failure “would not disturb” the antidumping duty rate or
“entitle [the appellant] to a separate rate”).

In addition, Commerce has explained previously as to the EBCP
that an “email [from a customer] does not confirm non-use and falls
short of the type of certifications or declarations provided by U.S.
customers in other proceedings involving this program.” Aluminum
Foil from China IDM at 31 (footnote omitted); see also Certain Walk-
Behind Snow Throwers and Parts Thereof from the People’s Republic
of China: Final Affirmative Countervailing Duty Determination, 87
Fed. Reg. 17,987 (Dep’t of Commerce Mar. 29, 2022) and accompany-
ing IDM (Dep’t of Commerce Mar. 21, 2022) at 25 (noting that a
respondent provided only partial customer certifications).

In this case, Commerce mentioned emails as an example of the
“little information on the record” that Commerce cannot verify, IDM
at 20: “While Commerce frequently examines correspondence and
communications at verification, it does so to confirm assertions that
do not rest on the complete absence of an event,” Remand Results at
15. Even if Commerce had sought to verify the one email, Commerce
would have had no other information from any other customer in this
case and would have faced the same issues with respect to third-party
participation that Commerce discussed on remand, as described
above. Id. at 14-15, 41; see Universal Camera Corp. v. NLRB, 340
U.S. 474, 488 (1951) (“The substantiality of evidence must take into
account whatever in the record fairly detracts from its weight.” (em-
phasis supplied)); see also Multilayered Wood Flooring from the Peo-
ple’s Republic of China: Final Results and Partial Rescission of Coun-
tervailing Duty Administrative Review; 2019, 87 Fed. Reg. 36,305
(Dep’t of Commerce June 16, 2022) and accompanying IDM (Dep’t of
Commerce June 10, 2022) at 37 (“[Gliven the apparent unwillingness
of most of [one respondent’s] U.S. customers to participate, [Com-
merce] did not issue any additional questions or requests for loan
data.” (footnote omitted)).

In sum, Commerce’s failure to consider the single email response,
together with the fact that no customers provided certifications of
non-use, is not evidence that fairly detracts from Commerce’s conclu-
sion because its reasoning and conclusions would not be affected by
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the one email response.?* See Remand Results at 2, 16, 30, 41; Uni-
versal Camera Corp., 340 U.S. at 488; Husteel Co. v. United States, 39
CIT _, _, 98 F. Supp. 3d 1315, 1359 (2015) (quoting Altx, Inc. v.
United States, 25 CIT 1100, 1117-18, 167 F. Supp. 2d 1353, 1374
(2001)); see also Prime Time Com., LLC, Appeal No. 21-1783, 2022
WL 2313968, at *7.

f. Commerce’s explanation for its determination

Finally, Commerce must also “explain the basis for its decisions.”
NMB Sing. Ltd., 557 F.3d at 1319; see also State Farm, 463 U.S. at 43
(“We will . . . ‘uphold a decision of less than ideal clarity if the agency’s
path may reasonably be discerned.”) (quoting Bowman Transp., Inc.
v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974) (citing
Camp v. Pitts, 411 U.S. 138, 142-43 (1973) (per curiam)). In the
context of the EBCP, Commerce must explain that no other informa-
tion on the record can fill the gap created by the noncooperation by
the GOC. See Jiangsu Zhongji Lamination Materials Co., 43 CIT at
_, 405 F. Supp. 3d at 1333. In situations in which third parties are
involved, the court has held previously that Commerce need not seek
third-party information due to the unnecessary burden posed as to
time constraints, accuracy and the inability to “compel” responses. CS
Wind Vietnam, 41 CIT at __, 219 F. Supp. 3d at 1279, 1284; see also
Guizhou VI, 45 CIT at __, 523 F. Supp. 3d at 1372 (declining to
conclude that “Commerce must attempt verification to conclude that
verification is not possible or overly burdensome” (citing 19 U.S.C. §
1677e(a)-(b)). But see Guizhou Tyre Co. v. United States (“Guizhou
1r’), 43 CIT __, __, 415 F. Supp. 3d 1402, 1405 (2019) (noting that
Commerce must attempt to verify customer certifications of non-use
before reaching such a conclusion).

Here, as described supra Section I, Commerce explained the reason
that it would be unable to verify the respondents’ statements without
an understanding of whether the EBCP requires their involvement.
See Remand Results at 10, 12, 38; see also Cooper Tire QR at III-31-
ITI-32, Ex. 18; Longyue QR at 24-25, Exs. 23—24. Commerce stated
that “outdated” EBCP documentation did not allow Commerce to
determine whether usage by a customer of EBCP required a respon-
dent to: (a) be aware of such usage; (b) assist the customer in applying

34 The USW presents five Commerce determinations between September 10, 2021, and
June 30, 2022, and one Commerce memorandum from July 16, 2021, describing that
Commerce did not issue supplemental questionnaires in situations without full certifica-
tions, further bolstering the notion that one email response is insufficient to fill the gap and
establish EBCP non-use. Def.-Intervenor’s Answer to Ct.’s Post-Hr’g Questions at 4-5,
attach. 7 (citations omitted).
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for EBCP benefits; or (c) purchase export insurance as a condition of
a customer being eligible for EBCP benefits. Remand Results at 7, 10,
12, 21, 38; see id. at 5 & n.13 (citing Letter from Pet’r, re: Third
Administrative Review of the Countervailing Duty Order on Certain
Passenger Vehicle and Light Truck Tires from the People’s Republic of
China — The USW’s Comments on and Submission of Rebuttal, Clari-
fying, and Correcting Factual Information to the Initial Question-
naire Responses (May 3, 2019), Ex. 7) (noting an inconsistency raised
in the record about the continued existence of the threshold require-
ment). The court concludes that Commerce explained adequately that
the above points that the respondents provided are unverifiable with-
out an understanding of the requirements of the EBCP, such as in the
2013 revisions.

Commerce also explained adequately that information about the
operation of the EBCP from the respondents and their customers
would be unreliable. See id. at 16—17. Further, Commerce stated that
it would not “result in a reasonably reliable verification” and would be
unduly burdensome to “collect and analyze” all correspondence or
loan information from each of the customers without the withheld
information about the operation of the EBCP and the partner and
correspondent banks. Id. at 17-19. Commerce discussed the burden
that it would face given the number of customers®® and the value of
their sales, in addition to Commerce’s inability to compel third-party
participation. Compare id. at 14, 18-19, with Guizhou VI, 45 CIT at
__, 523 F. Supp. 3d at 1370 (noting that Commerce “did not articulate
the burden and unreliability of working directly with third parties”).
In addition, Commerce insisted that a spot check of certain customers
would serve only as a “half measure[]” since, again, the record dem-
onstrated that Commerce did not have full information about the way
that the EBCP works. Remand Results at 33-34, 41.

Commerce reiterated, and the court agrees that, because the re-
spondents did not provide any customer certifications of non-use, it is
unclear “whether any communication ever took place between the
respondents and their customers or whether the non-use statements
are based solely on assumptions about how the program currently
operates.” Id. at 20-21. In addition, Commerce explained reasonably
that without certifications that show that the customers would be

35 The court addresses through its discussion of VSE from China and MAE from China
supra Sections II.C.2.c and II.C.2.d the situation in which Cooper Tire may have had only
one affiliated customer. To the extent that such a situation impacts the overall number of
customers for both of the respondents, the court notes that Commerce nonetheless ad-
equately explained its conclusion through the discussion of the impact of the lack of other
information, see supra Sections 1.5 and 1.6, and other facts about the value of sales and
Commerce’s inability to confirm whether the EBCP requires the respondents’ involvement,
as referenced in their questionnaire responses, see Remand Results at 10, 14, 16-19.
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likely to participate, without the ability to compel third-party partici-
pation and without the withheld information, Commerce would not
be able to conduct an accurate spot-check of potentially relevant
transactions. See id. at 2, 14, 16, 25 (concluding that Commerce
“might very well be wasting [its] time looking at loans that could not
even have been offered under the EBCP” because Commerce “lack|s]
the requested information . . . or any other parameters that would
delimit the correct set of loans”), 30 (addressing VSE from China and
MAE from China), 41.

In conclusion, Commerce’s determination to apply AFA due to the
lack of other verifiable information on the record to fill the gap is
reasonable and supported by substantial evidence. See IDM at 20;
Remand Results at 30. Commerce explained adequately the reason
that the other facts on the record do not fill the gap to establish
non-use of the EBCP. See Jiangsu Zhongji Lamination Materials Co.,
43 CIT at __, 405 F. Supp. 3d at 1333 (internal citations omitted).

CONCLUSION

Ford v Ferrari, directed by James Mangold, is a 2019 sports drama
based on the true story of automotive designer Carroll Shelby and
race car driver Ken Miles in their quest to lead Ford Motor Company
to victory over Scuderia Ferrari at the 1966 24 Hours of Le Mans race.
Following Miles’ untimely death, Shelby approaches Miles’ home to
visit his widow Mollie and brings along a wrench that Miles had once
thrown at Shelby before a race. Before he reaches the house, Shelby
sees Miles’ son Peter. They have a somber conversation, in which they
share the following exchange:

Carroll Shelby (portrayed by Matt Damon): “I came to say hello,
check in on her and . . . then I started thinking that sometimes . . .
words . . . just . .. ar-are not useful. Tools are useful ‘cause you can
make stuff with ‘em and you can fix stuff with ‘em. Here.” Peter Miles
(portrayed by Noah Jupe), accepting the wrench that Shelby offers:
“Thanks.”®

ok ok

For the foregoing reasons, Commerce’s Remand Results are sup-
ported by substantial evidence and comply with the court’s instruc-
tions in Cooper I. The court sustains the Remand Results. Judgment
will enter accordingly.

Dated: December 8, 2022
New York, New York
/s/ Timothy M. Reif

Tmiotay M. REIF, JUDGE

36 Forp v FErraRI (20th Century Fox 2019).
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Jeffrey O. Frank, Maureen E. Thorson, and Stephen J. Obermeier.

OPINION

Kelly, Judge:

Before the court is the U.S. Department of Commerce’s (“Com-
merce”) remand determination pursuant to the court’s remand order,
see Building Systems de Mexico, S.A. de C.V. v. United States, 567 F.
Supp. 3d 1306 (Ct. of Int’l Trade 2022) (“BSM I"), issued on the court’s
review of Commerce’s final determination in its less-than-fair-value
(“LTFV”) investigation into certain fabricated structural steel (“‘FSS”)
from Mexico. See Final Results of Redetermination Pursuant to Court
Remand, A-201-850 (July 20, 2022), ECF Nos. 101-1, 102-1 (“Re-
mand Results”); see also Certain [FSS] from Mexico, 85 Fed. Reg. 5390
(Dep’t Commerce Jan. 30, 2020) (final determination of sales at
LTFV) (“Final Determination”), and accompanying Issues and Deci-
sion Memo., A-201-850, PD 663, bar code 3935345-01 (Jan. 23, 2020),
ECF No. 21-6 (“Final Decision Memo”). For the following reasons, the
court sustains Commerce’s determinations on remand.
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BACKGROUND

The court presumes familiarity with the facts of this case as set out
in its previous opinion ordering remand to Commerce, see BSM I, 567
F. Supp. 3d at 1309, and now recounts only those facts relevant to the
court’s review of the Remand Results. In this LTFV investigation into
FSS from Mexico, Commerce selected BSM and Corey S.A. de C.V.
(“Corey”) as mandatory respondents. See Final Determination, 85
Fed. Reg. at 5391. In the final determination, Commerce found that
certain F'SS from Mexico is being, or is likely to be, sold in the United
States at LTFV during 2018, the period of investigation (“POI”). Final
Decision Memo at 1. BSM moved for judgment on the agency record,
challenging Commerce’s: (i) calculation of BSM’s constructed value
profit rate; (ii) use of facts available with an adverse inference
(“AFA”)! based on an unreported BSM sale; (iii) use of the purchase
order date or sales order acknowledgment date as the date of sale for
purposes of converting foreign currency into U.S. dollars; and (iv)
calculation of BSM’s constructed export price (“CEP”). BSM I, 567 F.
Supp. 3d at 1310.

In BSM I, the court remanded Commerce’s final determination on
this investigation. 567 F. Supp. 3d at 1309, 1321. Specifically, the
court remanded Commerce’s: (i) use of Corey’s home market sales
data in calculating BSM’s constructed value profit rate, id. at
1310-16, (ii) application of AFA to BSM’s unreported sales from one of
its FUSS projects, id. at 1316-17, (iii) determination that the date of
sale for purposes of currency conversion should be the date of pur-
chase order or sales order acknowledgment, id. at 1317-18, and (iv)
calculation of BSM’s constructed export price (“CEP”) profit rate. Id.
at 1319-21.

Commerce filed the Remand Results on July 20, 2022. In the Re-
mand Results, Commerce: (i) continues to use Corey’s home market
sales to calculate profit for BSM’s constructed value; (ii) determines
its previous application of AFA to BSM’s unreported sales was un-
warranted; (iii) uses the date of substantial completion, in place of the
date of purchase order or sales order acknowledgment, as the date of

! Parties and Commerce sometimes use the shorthand “adverse facts available” or “AFA” to
refer to Commerce’s reliance on facts otherwise available with an adverse inference to reach
a final determination. However, AFA encompasses a two-part inquiry pursuant to which
Commerce must first identify why it needs to rely on facts otherwise available and, second,
explain how a party failed to cooperate to the best of its ability as to warrant the use of an
adverse inference when “selecting among the facts otherwise available.” See 19 U.S.C. §
1677e(a)—(b).
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sale for purposes of currency conversion; and (iv) no longer excludes
NCTs? Costa Rican data from its calculation of the CEP profit rate.?
Remand Results at 1-2; see also BSM I, 567 F. Supp. 3d at 1320
(remanding Commerce’s decision to remove NCI's Costa Rican data
from BSM’s CEP profit rate).

BSM argues the constructed value profit rate calculation includes
data from a project contracted prior to the POI and is otherwise
unreasonable.? P1’s Comments on Remand Redetermination at 7—16,
Aug. 19, 2022, ECF Nos. 105-06 (“BSM Comments”).” Defendant-
Intervenor Full Member Subgroup of the American Institute of Steel
Construction, LLC (“AISC”) objects to Commerce’s reliance on the
date of substantial completion of the FSS project as the date of sale
for currency conversion purposes, and to Commerce’s determination
that the unreported sale, for which Commerce previously applied
AFA, was unreportable because BSM completed the project after
2018.% [AISC’s] Comments on Remand Redetermination at 3-12, Aug.
22, 2022, ECF Nos. 107-08 (“AISC Comments”). No party objects to
Commerce’s remand determination of CEP profit. Defendant United
States argues that Commerce’s determinations on remand are sup-
ported by substantial evidence and in accordance with law. Def’s
Resp. to Comments on Remand Redetermination at 6-18, Sept. 22,
2022, ECF Nos. 113-14.

JURISDICTION AND STANDARD OF REVIEW

This court has jurisdiction pursuant to section 516A of the Tariff Act
of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(B){) (2018),” and 28
U.S.C. § 1581(c), which grant the court authority to review actions
contesting the final affirmative LTFV determination. “The court shall
hold unlawful any determination, finding, or conclusion found . . . to
be unsupported by substantial evidence on the record, or otherwise

2BSM’s U.S. affiliates, NCI Group, Inc. and Robertson-Ceco II Corporation (“NCI”), sell all
BSM’s CEP sales through its Buildings or Components business segments. Final Decision
Memo at 11.

3 Corey did not comment on the Remand Results.

4 BSM challenges Commerce’s inclusion of Corey’s sales of FSS related to the [[
1] (the “challenged project”) in Commerce’s constructed value profit
calculation. Remand Results at 12-15.

5 SM asks the court not to remand on the constructed value profit issue if the court
concludes that the de minimis dumping margin Commerce calculated for BSM in the
Remand Results is otherwise supported by substantial evidence and in accordance with law.
Id. at 3-6, 16-17.

6 AISC challenges Commerce’s remand determination to consider BSM’s project [[
11, which had its remaining two phases canceled in July 2019, outside the
POI. Remand Results at 24-28.

7 Further citations to the Tariff Act of 1930 will be to the relevant sections of the U.S. Code,
2018 edition.
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not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). “The re-
sults of a redetermination pursuant to court remand are also re-
viewed for compliance with the court’s remand order.” Xinjiamei
Furniture (Zhangzhou) Co. v. United States, 968 F. Supp. 2d 1255,
1259 (Ct. Int’l Trade 2014) (internal quotation marks omitted).

DISCUSSION

I. Constructed Value

On remand, Commerce continues to use Corey’s home market sales
to calculate BSM’s constructed value profit and expenses, finding that
sales for the challenged project are in-scope and that Corey’s home
market FSS sales constitute the best information available on the
record for valuing BSM’s constructed value profit and selling ex-
penses. Remand Results at 4-23. For the reasons that follow, the
court sustains Commerce’s remand decision to use Corey’s home mar-
ket sales to construct BSM’s constructed value profit and expenses.

In a LTFV investigation, Commerce compares the “normal value” of
the merchandise to the U.S. price, which Commerce calculates as the
“export price” or “constructed export price” under 19 U.S.C. §§
1677a(a) or (b), respectively. 19 U.S.C. § 1677b(a). “Normal value” is
the price for which a producer or exporter sells the merchandise in its
home country, or a third country in certain circumstances, in the
ordinary course of trade. Id. § 1677b(a)(1). However, if Commerce
decides it cannot determine normal value under § 1677b(a)(1) using a
producer or exporter’s home market or third-country sales, Com-
merce will calculate and use constructed value in place of normal
value. Id. § 1677b(a)(4), (e).

In calculating constructed value, Commerce approximates the sales
price and profits of a producer’s home market sales, Mid Continent
Steel & Wire, Inc. v. United States, 941 F.3d 530, 542 (Fed. Cir. 2019),
and avoids “irrational or unrepresentative results.” Antidumping Du-
ties; Countervailing Duties, 62 Fed. Reg. 27,296, 27,360 (Dep’t Com-
merce May 19, 1997) (“Preamble”). Commerce considers whether the
data with which it calculates constructed value profit results in a fair
comparison between normal value and export price. See Husteel Co. v.
United States, 98 F. Supp. 3d 1315, 1349 (Ct. of Int'l Trade 2015),
affd, 710 F. App’x 890, 891 (Fed. Cir. 2018). Commerce’s determina-
tion must be supported by substantial evidence, which is “such evi-
dence that a reasonable mind might accept as adequate to support a
conclusion.” Changzhou Trina Solar Energy Co. v. United States, 975
F.3d 1318, 1326 (Fed. Cir. 2020) (internal quotation marks removed).

Commerce calculates constructed value profit by using the exporter
or producer’s actual profits from home market sales of the product at
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issue, in the ordinary course of trade. 19 U.S.C. § 1677b(e)(2)(A). If
this method is unavailable, Commerce has three alternate methods
available. First, Commerce may calculate constructed value profit
based on the producer’s sales of merchandise in the same general
category as the product at issue, as opposed to basing profit on the
sales of like product. Id. § 1677b(e)(2)(B)(i). Second, Commerce may
calculate constructed value profit based on the weighted average of
profits and expenses from other investigated producers. Id. §
1677b(e)(2)(B)(i1). Third, Commerce may use any reasonable method
to calculate constructed value as long as profit does not exceed the
normal profit received by other exporters or producers. Id. §
1677b(e)(2)(B)(iii). The statute does not state a preference for any
method—Commerce has discretion to apply the method it finds ap-
propriate to each investigation. Mid Continent, 941 F.3d at 535; see
Uruguay Round Agreements Act, Statement of Administrative Action,
H.R. Doc. No. 103-316, vol. 1, at 840 (1994), reprinted in 1994
U.S.C.C.A.N. 4040, 4176 (“SAA”).

The court remanded for further explanation or reconsideration
Commerce’s decision to use Corey’s actual profits pursuant to §
1677b(e)(2)(i1) in calculating BSM’s constructed value profit. The
court questioned Commerce’s use of sales from the challenged project,
where Corey’s buyer appeared to have accepted the bid in 2017,
outside the POI. BSM I, 567 F. Supp. 3d at 1313-14. The court also
asked Commerce to explain how it could reject BSM’s home market
data for constituting insufficient volume as a percentage of its U.S.
sales, and yet rely on Corey’s data when Corey had indisputably fewer
home market sales. Id. at 1315. Finally, the court concluded several
other factors undermined the reasonableness of Commerce’s determi-
nation and asked for reconsideration or further explanation.® Id. at
1315-16.

On remand, Commerce concludes that, despite the contract’s 2017
project number, Corey and its buyer contracted the challenged project
in 2018, rendering the project in scope. Although Commerce acknowl-
edges Corey initially reported a project start outside the POI, Com-
merce concludes the weight of the evidence demonstrates Corey did
not start the challenged project in 2017. See Remand Results at 16.
Commerce contends Corey personnel mistakenly believed Corey had

8 The court asked that Commerce further explain the reasonableness of its determination
given that (i) Corey’s business model is to produce FSS for a small number of large projects,
while BSM produces F'SS for pre-engineered metal building systems (“PEMBS”), which are
typically smaller projects; (ii) Corey offers design and erection services in addition to its
production and sale of FSS, while BSM only produces FSS; and (iii) Corey’s home market
profits might not be representative of the Mexican FSS market because its profits were
higher than any other Mexican producer on the record. Id.
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begun the challenged project in 2017. Id. at 16-17. As a result, Corey
personnel assigned materials from the warehouse to the project, and
Corey personnel created a project number to record costs for materi-
als Corey personnel mistakenly believed Corey had purchased for the
challenged project.” Id. at 17. Corey discovered its error late in 2018,
but retained its 2017 project number, even though Corey and its
buyer contracted the challenged project in 2018. Id. (explaining Corey
assigned project numbers sequentially). Commerce points to record
evidence demonstrating the parties contracted and performed the
contract in 2018. Id. at 16. In particular, Corey’s client issued pur-
chase orders to accept Corey’s project bid for the challenged project.'®
Id. at 16-17. These purchase orders were dated 2018, and Corey does
not dispute that it contracted the challenged project in 2018. Id. at 6.
Further, Corey’s recordkeeping supports the conclusion that Corey
and its buyer contracted and completed the challenged project in
2018.1 Id. at 16. Commerce reasonably supports its explanation that
the project was mistakenly dated in 2017 by referring to Corey’s
practice of contracting for projects via purchase orders, which show
the project at issue began in 2018.

Regarding Commerce’s use of Corey’s home market sales despite its
number of sales during the POI, Commerce explains it is reasonable
to continue using Corey’s home market FSS sales data because it is
viable and therefore the best source of information available for
valuing BSM’s constructed value profit and expenses. See Remand
Results at 9-11. Commerce considers viability for home market sales
to be based on volume of sales as a percentage of the U.S sales rather
than the number of sales.’? Id. at 9. BSM argues the statute does not
require the volume of home market sales to meet a viability threshold
to be used to calculate constructed value profits. BSM Comments at

9 BSM contends that Commerce’s speculation is unsupported by the record: “There is no
indication at all that the project number itself or the initial account creation . . .were created
in error.” BSM Comments at 9. Yet BSM itself concedes that record documents “explain that
certain expenses were posted to the project in 2017 in error.” Id. It is reasonably discernible
that Commerce concludes that the incorrect posting of expenses relates to the mistaken
creation of a project number. Additionally, that Corey’s buyer issued all purchase orders for
this project in 2018 supports Commerce’s conclusion that the 2017 project number was an
error.

10 Commerce concluded that the issuance of a purchase order formed the contract because
at verification Commerce did not find evidence of a signed contract or a signed final budget.
Remand Results at 6.

1 Corey reported [[ 11 Id. at 16.

12 Although BSM notes it made [[ 1] sales compared with [[ 11, id. at 21,
Commerece finds here that the volume of BSM’s home market sales are below five percent of
the volume of its U.S. sales and are thus too insignificant to accurately reflect the profit rate
of the Mexican FSS market. Id. Commerce reasons that, if the volume of BSM’s home
market sales is insufficient for normal value, it is inappropriate to rely on BSM’s home
market sales for constructed value. Id.
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12-13. However, the statute does not prevent Commerce from using
a volume threshold for home market sales to ensure the reliability of
the information. Mid Continent, 941 F.3d at 539. Here, Commerce has
discretion on how it will determine which information is the best
source on which to rely for constructed value. See 19 U.S.C. §
1677b(e)(2)(B). Therefore, Commerce reasonably relies on Corey’s
home market sales because it determines Corey’s sales are viable
based on their volume while BSM’s are not.'?

Likewise, Commerce’s determination not to rely on data from the
other companies on the record is reasonable. Commerce concludes
that, unlike the alternative companies, “Corey’s combined selling
expenses and profit closely approximates the statutory preference for
calculating [constructed value] profit and selling expenses because
Corey is a Mexican producer of FSS and the profit and selling ex-
penses that we used in our calculation are from Corey’s home market
sales of F'SS in the ordinary course of trade.” Remand Results at 10.
Commerce explains the advantage of using Corey’s data rather than
other producers is that Corey’s profits are specific to FSS producers.
Id. at 10-11, 22.

Regarding the factors undermining the reasonableness of using
Corey’s home market sales, Commerce explains why those factors do
not lead Commerce to reconsider using Corey’s home market sales to
calculate BSM’s constructed value profit. See Remand Results at 11.
The court questioned whether the differences between Corey and
BSM’s businesses—Corey produces FSS for a small number of large
projects per year while BSM produces FSS for smaller projects—
detract from the reasonableness of using Corey’s home market data.
Id. at 11. Commerce explains the record does not reveal a pattern of
profit on Corey’s FSS sales that would overstate the profit rate Com-
merce assigned to BSM’s constructed value. Id. Commerce finds the
fact that both BSM and Corey sold FSS, the actual merchandise at
issue, to be more important than differences such as project size or
design. Id. Additionally, although Corey’s home market profit was
higher than the profit of any other Mexican F'SS producer on the
record, id., Commerce differentiates these other producers on remand

13 BSM challenges Corey’s home market profit rate as not comparable to BSM’s home
market sales profit rate. BSM Comments at 12-13. Yet, Commerce reasonably concludes
that BSM’s home market sales profit rate is not a proper comparator. Commerce determines
that the volume of BSM’s home market sales not viable to permit a proper comparison for
the purposes of normal value. See Remand Results at 20-21. If the volume of home market
sales is not viable for the purposes of comparing home market sales to U.S. sales, it is
reasonably discernible that Commerce concludes the number of sales are insufficient to use
as a basis of comparison for other purposes as well. Thus, Commerce’s conclusion that home
market sales profit rate data cannot be relied upon to produce an accurate reflection of the
Mexican F'SS market for use as a comparison for Corey’s home market profits is reasonable.
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in a manner that accounts for the profit differences. Id. at 18-20.
These other companies produce a wide range of products while BSM
produces only F'SS, and Commerce determines that “their profit ra-
tios are not sufficiently comparable to the profit rate of a Mexican
producer of FSS to be appropriate benchmarks for gauging how rep-
resentative a profit ratio is for a Mexican producer of FSS.” Id. at 20.
Thus, Commerce’s use of Corey’s home market sales is reasonable
because it explains why Corey’s data is the best source of information
available on which to base constructed value and addresses the evi-
dence detracting from its use of that data.

II. Facts Available with an Adverse Inference

In its final determination, Commerce applied AFA to one of the
projects BSM did not report during the investigation. Final Decision
Memo at 54-55. The court determined Commerce’s decision on this
issue to be unsupported by substantial evidence and remanded to
Commerce for further explanation or reconsideration.'* BSM I, 567 F.
Supp. 3d at 1316-17. On remand, Commerce reconsiders its determi-
nation in light of the court’s remand order and determines AFA to be
unwarranted because BSM properly excluded sales related to the
project from its response to Commerce. Remand Results at 25. For the
reasons that follow, the court sustains Commerce’s remand determi-
nation of this issue.

When information necessary to a LTFV investigation is missing,
Commerce uses facts otherwise available to fill the gap in the record.
See 19 U.S.C. § 1677e(a); Nippon Steel Corp. v. United States, 337
F.3d 1373, 1380-81 (Fed. Cir. 2003). If a party fails to cooperate to the
best of its ability and causes a gap in necessary information, Com-
merce may apply an adverse inference when selecting facts available
to fill the necessary information gap. 19 U.S.C. § 1677e(b); Nippon,
337 F.3d at 1380-83.

On remand, Commerce determines that application of AFA to the
unreported project is unwarranted in light of the court’s remand
order. Commerce concludes that, because BSM and its buyer only
completed the terms of the agreement in July 2019 when the buyer
canceled the remaining project phases, the FSS order at issue was not
substantially complete during the POI. Remand Results at 26. Thus,
Commerce’s decision not to apply facts otherwise available is reason-

14 BSM and its buyer contracted the project at issue in 2018, and that project contained
multiple phases. BSM I, 567 F. Supp. 3d at 1316. With two phases remaining, BSM treated
this project as out of scope because BSM did not consider the project to be substantially
complete during the POI. Id. at 1316. BSM’s buyer canceled the remaining two phases of the
project in July 2019 after the deadline passed for BSM to respond to Commerce’s inquiries.
Id. The court rejected Commerce’s view that the final phases were retroactively completed
in 2018. Id. at 1316-17.
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able because it found BSM properly excluded FSS sales for this
project from its U.S. sales database and its determination is sup-
ported by the record. See id. at 25-26.

AISC argues that, according to BSM’s own questionnaire responses,
the contract was complete in 2018. AISC Comments at 9. AISC points
to BSM’s response to Commerce indicating that a project is complete
“when the final shipment occurred.” Id. AISC argues, because the
project was canceled in 2019, the final shipment occurred in 2018, and
therefore the project must have been complete in 2018. Id. at 10. As
explained in BSM I however, the final shipment was not final until
2019 when the buyer canceled the contract. 567 F. Supp. 3d at 1317.

AISC also argues that finding the project to be outside the POI
might be inconsistent with how BSM reports its other sales. AISC
Comments at 11-12. AISC speculates that, if a buyer canceled an-
other project in early 2019, BSM would have reported the sale in its
database, under the definition Commerce applies on remand. Id.
However, AISC does not point to any record evidence showing another
canceled project was in fact reported. Even if there were evidence of
another canceled project that BSM included in its database, that fact
would not cause this project to have been complete in 2018. Thus,
AISC’s argument fails.

III. Date of Sale

In the final determination, Commerce used the date of the purchase
order or the sales order acknowledgment instead of the invoice date
as the date of sale for currency conversion purposes. Final Decision
Memo at 40. The court remanded for Commerce to further explain or
reconsider its decision. BSM I, 567 F. Supp. 3d at 1317-18. On
remand, Commerce determines the date of substantial completion to
be the appropriate date of sale because it is the earliest date on which
BSM and its buyer firmly established the material terms of sale.
Remand Results at 33. For the following reasons, the court sustains
Commerce’s remand determination.

Commerce’s regulations state that it will use the invoice date as the
date of sale unless Commerce determines the buyer and seller estab-
lished the material terms of the transaction on a different date. 19
C.F.R. § 351.401(i). Although Commerce does have some discretion in
determining date of sale, it presumes the invoice date to be the date
of sale. See id.; see also Preamble, 62 Fed. Reg. at 27,349. Commerce
may use an alternative date only if there is “satisfactory evidence that
the material terms of sale are finally established,” and “the terms of
sale must be firmly established and not merely proposed” to rebut the
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presumption of using the invoice date.'® Preamble, 62 Fed. Reg. at
217,349.

On remand, Commerce determines that the date of sale for custom-
made merchandise is a date other than the date of invoice only when
there is evidence the seller and buyer firmly established material
terms on the alternative date. Remand Results at 30-31. Here, Com-
merce concludes that, because price and quantity are still unresolved
after the purchase order and sales order acknowledgment, the buyer
and seller instead firmly established material terms on the date of
substantial completion. Id. at 31-34. Commerce’s conclusion is rea-
sonable because it applied its regulation to BSM’s sales to determine
that substantial completion is the proper date of sale for currency
conversion purposes.

AISC argues Commerce fails to conduct a case-specific, fact-
intensive analysis in determining that substantial completion is the
appropriate date of sale for BSM. AISC Comments at 4. AISC points
to BSM’s statement that it considers orders to be firm with agreed
terms on the contract date. Id. Further, AISC argues Commerce fails
to address the nature of changes in the specific context of the FSS
industry. Id. at 7. AISC in effect asks the court to reweigh the evi-
dence, which the court declines to do.

CONCLUSION

For the foregoing reasons, the Remand Results are supported by
substantial evidence in accordance with law, comply with the court’s
order in BSM I, and, therefore, are sustained. Judgment will enter
accordingly.

Dated: December 13, 2022
New York, New York
/s/ Claire R. Kelly

Crare R. KiLLy, JUDGE

15 Commerce stated in the final determination that BSM regards the purchase order and
sales order acknowledgments as contracts. Final Decision Memo at 40. Further, Commerce
determined that FSS is “large custom-made merchandise,” which allows Commerce to
deviate from using the invoice date as the date of sale. Id. Yet, Commerce’s regulations only
permit it to rebut the presumptive use of the invoice date when Commerce determines the
buyer and seller established the material terms of a transaction on a date other than the
invoice date. BSM I, 567 F. Supp. 3d at 1317-18.
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Deputy Assistant Attorney General, Patricia M. McCarthy, Director, and Tara K.
Hogan, Assistant Director. Of counsel on the brief was Nikki Kalbing, Attorney, Office
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merce, of Washington, DC.

Robert E. DeFrancesco, I1I, Wiley Rein LLP, of Washington, DC, for defendant-
intervenors. With him on the brief were Alan H. Price and Elizabeth S. Lee.

OPINION

Stanceu, Judge:

Plaintiff Worldwide Door Components, Inc. (“Worldwide”) brought
this action to contest a decision (the “Scope Ruling”) by the Interna-
tional Trade Administration, U.S. Department of Commerce (“Com-
merce” or the “Department”) on its imported “door thresholds,” each
of which is an assembly containing an aluminum extrusion among
various other components. In this litigation, Commerce previously
took the position that an aluminum extrusion component within each
door threshold is within the scope of antidumping and countervailing
duty orders on aluminum extrusions from the People’s Republic of
China (the “Orders”).

Before the court is the Department’s most recent decision (“Third
Remand Redetermination”), which Commerce submitted in response
to the court’s opinion and order in Worldwide Door Components, Inc.
v. United States, 46 CIT __, 589 F. Supp. 3d 1185 (2022) (“Worldwide
III”). Responding to the court’s order, Commerce decided in the Third
Remand Redetermination, under protest, that the imported door
thresholds, in the entirety, are excluded from the scope of the Orders.

Plaintiff has commented in favor of the Third Remand Redetermi-
nation. Defendant-intervenors, the Aluminum Extrusions Fair Trade
Committee and Endura Products, Inc., a U.S. producer of aluminum
extrusions, have commented in opposition.
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The court sustains the decision in the Third Remand Redetermina-
tion that the door thresholds are excluded from the scope of the
Orders.

I. BACKGROUND

Background on this litigation is presented in the court’s previous
opinions and is summarized and supplemented herein. Id., 46 CIT at
_, 589 F. Supp. 3d at 1187-92; Worldwide Door Components, Inc. v.
United States, 45 CIT __, __, 537 F. Supp. 3d 1403, 1405-11 (2021)
(“Worldwide II”); Worldwide Door Components, Inc. v. United States,
44 CIT _, __, 466 F. Supp. 3d 1370, 1372-73 (2020) (“Worldwide I”).

The decision plaintiff contests in this litigation is Antidumping and
Countervailing Duty Orders on Aluminum Extrusions from the Peo-
ple’s Republic of China: Final Scope Rulings on Worldwide Door
Components Inc., MJB Wood Group Inc., and Columbia Aluminum
Products Door Thresholds, PR. Doc. 36 (Int’l Trade Admin. Dec. 19,
2018) (“Scope Ruling”). The Scope Ruling construed the scope of
Aluminum Extrusions from the People’s Republic of China: Anti-
dumping Duty Order, 76 Fed. Reg. 30,650 (Int’l Trade Admin. May 26,
2011) (“AD Order”), and Aluminum Extrusions From the People’s
Republic of China: Countervailing Duty Order, 76 Fed. Reg. 30,653
(Int’l Trade Admin. May 26, 2011) (“CVD Order”).

The court remanded the Scope Ruling to Commerce in Worldwide I,
ruling that Commerce had misinterpreted the scope language of the
Orders in two respects. Commerce submitted a new determination in
response (the “First Remand Redetermination”). Final Results of
Redetermination Pursuant to Ct. Remand (Dec. 23, 2020), ECF No.
64—1 (“First Remand Redetermination”). In Worldwide II, the court
again issued a remand to the agency. In response, Commerce filed
another determination (the “Second Remand Redetermination”) with
the court on December 13, 2021. Final Results of Redetermination
Pursuant to Ct. Remand, ECF No. 85-1 (“Second Remand Redeter-
mination”). The court remanded the Second Remand Redetermina-
tion to Commerce in Worldwide I1I.

Commerce filed the Third Remand Redetermination on September
9, 2022, in response to the court’s opinion and order in Worldwide I11.
Final Results of Redetermination Pursuant to Ct. Remand, ECF No.
101-1 (“Third Remand Redetermination”). Plaintiff submitted com-
ments in support on September 26, 2022. P1.’s Comments in Supp. of
Commerce’s Third Remand Redetermination, ECF No. 103. That
same day, defendant-intervenors filed their comments in opposition.
Def.-Intervenors’ Comments on Final Results of Third Remand Re-
determination Pursuant to Ct. Remand, ECF No. 104. Defendant
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replied to the comments on October 6, 2022. Def.’s Resp. to Comments
on Third Remand Redetermination, ECF No. 106.

II. DISCUSSION

A. Jurisdiction and Standard of Review

The court exercises subject matter jurisdiction under section 201 of
the Customs Courts Act of 1980, 28 U.S.C. § 1581(c), which grants
jurisdiction over civil actions brought under section 516A of the Tariff
Act of 1930 (“Tariff Act”), 19 U.S.C. § 1516a. Among the decisions
that may be contested according to section 516A is a determination of
“whether a particular type of merchandise is within the class or kind
of merchandise described in an . . . antidumping or countervailing
duty order.” Id. § 1516a(a)(2)(B)(vi). In reviewing the Scope Ruling,
the court must set aside any determination, finding, or conclusion
found “to be unsupported by substantial evidence on the record, or
otherwise not in accordance with law.” Id. § 1516a(b)(1)(B)(i).

B. The Court’s Decisions in Worldwide I, Worldwide 11,
and Worldwide II1

The Orders apply generally to “aluminum extrusions,” which are
defined in the Orders as “shapes and forms, produced by an extrusion
process.” AD Order, 76 Fed. Reg. at 30,650; CVD Order, 76 Fed. Reg.
at 30,653. As the court’s previous decisions have recognized, the door
thresholds at issue in this litigation are not themselves aluminum
extrusions. Worldwide II, 45 CIT at __, 537 F. Supp. 3d at 1411
(“Worldwide’s door thresholds are not ‘aluminum extrusions’ at the
time of importation” (citing Worldwide I, 44 CIT at __, 466 F. Supp. 3d
at 1357)). Nevertheless, the Orders contain a provision (the “subas-
semblies” provision) that enlarges the scope of the Orders to include
aluminum extrusion components present in certain imported “par-
tially assembled merchandise.” AD Order, 76 Fed. Reg. at 30,651,
CVD Order, 76 Fed. Reg. at 30,654. Another provision in the scope
language of the Orders, the “finished merchandise exclusion,” ex-
cludes from the scope of the Orders certain assembled and completed
merchandise containing aluminum extrusions as parts. AD Order, 76
Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg. at 30,654.

At issue in this litigation are eighteen models of imported door
thresholds, each of which is not itself an aluminum extrusion but is
instead an assembly of various components, including polyvinyl chlo-

! Citations to the United States Code and to the Code of Federal Regulations are to the 2018
editions.
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ride, other plastics, wood, or steel. Worldwide I, 44 CIT at__, 466 F.
Supp. 3d at 1373. One of those components in each door threshold is
fabricated from a single piece of extruded aluminum and, were it
imported separately, would be described by the scope language of the
Orders. Id.

The court in Worldwide I held that the contested Scope Ruling, in
determining that the aluminum extrusion component in each door
threshold is subject to the Orders, misinterpreted the scope language
of the Orders in three respects and discussed these errors in detail. 44
CIT at __, 466 F. Supp. 3d at 1373-79. Among these errors was the
Department’s refusal to consider whether Worldwide’s door thresh-
olds were excluded from the scope of the Orders under the “finished
merchandise exclusion.” Id., 44 CIT at __, 466 F. Supp. 3d at 1376-78.
This express exclusion from the scope applies to “finished merchan-
dise containing aluminum extrusions as parts that are fully and
permanently assembled and completed at the time of entry, such as
finished windows with glass, doors with glass or vinyl, picture frames
with glass pane and backing material, and solar panels.” AD Order,
76 Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg. at 30,654.

Commerce concluded in the Scope Ruling that “the express inclu-
sion of ‘door thresholds’ within the scope of the Orders (regardless of
whether the door thresholds are ready for use at the time of impor-
tation) renders the reliance of Worldwide . . . upon the finished
merchandise exclusion inapposite.” Scope Ruling at 35-36; see also
AD Order, 76 Fed. Reg. at 30,651 & CVD Order, 76 Fed. Reg. at
30,654 (“Subject extrusions may be identified with reference to their
end use, such as fence posts, electrical conduits, door thresholds,
carpet trim, or heat sinks . . ..”). The court in Worldwide I rejected the
Department’s reasoning because it misinterpreted the scope language
of the Orders. 44 CIT at __, 470 F. Supp. 3d at 1376 (“The scope
language does not expressly include all door thresholds in which
there is an extruded aluminum component. Instead, as the court has
discussed, the inclusion of ‘door thresholds’ in the scope language as
an exemplar is confined to door thresholds that are aluminum extru-
sions.” (citing AD Order, 76 Fed. Reg. at 30,651; CVD Order, 76 Fed.
Reg. at 30,654)).

Worldwide I concluded, further, that Commerce “erred in reasoning
that ‘finding door thresholds excluded under the finished merchan-
dise exclusion would render the express inclusion of “door thresholds”
meaningless.” 44 CIT at __, 470 F. Supp. 3d at 1376 (quoting Scope
Ruling at 36). As the court stated, “[d]oor thresholds that are fabri-
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cated from aluminum extrusions are ‘extrusions’ for purposes of the
scope language and are expressly included in the scope by operation
of the reference to ‘door thresholds’; other door thresholds, which are
not themselves ‘extrusions’ for purposes of the Orders, are not.” Id.,
44 CIT at __, 466 F. Supp. 3d at 1376-77. The court in Worldwide I
added that:

Rather than rendering the express inclusion of door thresholds
meaningless, excluding the assembled goods at issue from the
Orders according to the finished merchandise exclusion would
have no effect at all on the express inclusion of door thresholds,
for a straightforward reason: a door threshold that is fabricated
from an aluminum extrusion could never qualify under the
finished merchandise exclusion in the first place because the
finished merchandise exclusion applies only to assembled goods.

44 CIT at __, 466 F. Supp. 3d at 1377 (citing AD Order, 76 Fed. Reg.
at 30,651; CVD Order, 76 Fed. Reg. at 30,654).

In light of the multiple errors the court identified, the court in
Worldwide I ordered Commerce to reconsider the Scope Ruling and to
give “full and fair” consideration to the issue of whether the finished
merchandise exclusion applies to Worldwide’s door thresholds “upon
making findings that are supported by substantial record evidence.”
44 CIT at __, 466 F. Supp. 3d at 1380.

In response to the court’s opinion and order in Worldwide I, Com-
merce submitted the First Remand Redetermination on December 23,
2020. In it, Commerce disagreed with the court that the finished
merchandise exclusion was relevant to the Department’s analysis but
addressed, under protest, the issue of whether this exclusion applied
to Worldwide’s door thresholds. Commerce concluded that it did not.

Based on its factual findings on the applications for which World-
wide’s door thresholds are produced, Commerce reached two conclu-
sions in the First Remand Redetermination. Commerce concluded,
first, that these products do not qualify for the finished merchandise
exclusion because they are “partially assembled merchandise” and
“intermediate products” for purposes of the subassemblies provision
in the Orders. Worldwide II, 45 CIT at __, 537 F. Supp. 3d at 1411
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(citing First Remand Redetermination at 23).2 Second, Commercecon-
cluded that because they were described by the subassemblies provi-
sion, Worldwide’s door thresholds could not qualify for the finished
merchandise exclusion. According to the First Remand Redetermina-
tion, “[a] subassembly is merchandise which is designed for the sole
purpose of becoming part of a larger whole”; Commerce concluded
that each of Worldwide’s door thresholds, which “must work in tan-
dem with other components to be functional” and is “a component of
a larger downstream product,” cannot, for those reasons, qualify for
the finished merchandise exclusion. First Remand Redetermination
at 24 (citation omitted).

The court in Worldwide II rejected certain of the reasoning by which
Commerce supported its ultimate conclusion in the First Remand
Redetermination that the aluminum extrusion components within
the door thresholds were subject to the Orders. “Under the Depart-
ment’s analysis, only goods that are not ‘designed for the sole purpose
of becoming part of a larger whole’. . . can satisfy the finished mer-
chandise exclusion, but this rationale is contrary to the terms by
which that exclusion is expressed in the scope language.” Worldwide
II, 45 CIT at __, 537 F. Supp. 3d at 1414 (quoting First Remand
Redetermination at 24). The court pointed to two of the exemplars of
products the scope language listed as qualifying for the finished
merchandise exclusion, finished windows with glass and doors with
glass or vinyl, as products that “are specifically designed for the sole
purpose of becoming part of a larger whole.” Id.

The court stated that “[e]ven the products Commerce itself consid-
ered to satisfy the finished merchandise exclusion, i.e., a complete,
assembled door unit, and a ‘final finished door with glass,’. . . do not
‘function on their own,’. . . and cannot function until incorporated into
a wall or other part of a building.” Id. The court concluded that “[t]he
[First] Remand Redetermination does not offer a plausible explana-
tion of why the articles mentioned in the ‘door’ and ‘window’ exem-
plars of the finished merchandise exclusion satisfy that exclusion but
that Worldwide’s door thresholds . . . do not.” Id.

2 The subassemblies provision states that “[tlhe scope includes the aluminum extrusion
components that are attached (e.g., by welding or fasteners) to form subassemblies, i.e.,
partially assembled merchandise unless imported as part of the finished goods ‘kit’ defined
further below.” Aluminum Extrusions from the People’s Republic of China: Antidumping
Duty Order, 76 Fed. Reg. 30,650, 30,651 (Int’l Trade Admin. May 26, 2011) (“AD Order”),
Aluminum Extrusions From the People’s Republic of China: Countervailing Duty Order, 76
Fed. Reg. 30,653, 30,654 (Int’l Trade Admin. May 26, 2011) (“CVD Order”). The reference to
the “kit” is a reference to the “finished goods kit” exclusion, under which the antidumping
and countervailing duty orders exclude an imported good in unassembled form that in-
cludes all the parts required for assembly of a final finished good. AD Order, 76 Fed. Reg.
at 30,651; CVD Order, 76 Fed. Reg. at 30,654. Because the door thresholds at issue are
imported in fully assembled, not disassembled, form, this exclusion does not apply.
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In the First Remand Redetermination, Commerce, relying solely on
statements by defendant-intervenors that did not pertain specifically
to Worldwide’s door thresholds, and despite certain record evidence
that did pertain to Worldwide’s products, inferred from these state-
ments, but did not expressly find, “that the particular door thresholds
at issue in this litigation . . . are so designed and manufactured as to
require cutting or machining prior to assembly of a door unit or other
structure.” Worldwide II, 45 CIT at __, 537 F. Supp. 3d at 1412. The
court attached significance to whether Worldwide’s imported door
thresholds required cutting or machining prior to use because that
issue “is directly relevant to the applicability of the finished merchan-
dise exclusion, which pertains to ‘finished merchandise containing
aluminum extrusions as parts that are fully and permanently as-
sembled and completed at the time of entry.” Id., 45 CIT at __, 537 F.
Supp. 3d at 1413 (quoting AD Order, 76 Fed. Reg. at 30,651; CVD
Order, 76 Fed. Reg. at 30,654). The court directed Commerce to reach
“a finding from the record evidence that the door thresholds at issue
in this case either are, or are not, so designed and produced as to
require cutting or machining prior to use.” Id., 45 CIT at __, 537 F.
Supp. 3d at 1414.

In response to the court’s opinion and order in Worldwide II, Com-
merce issued the Second Remand Redetermination. In the Second
Remand Redetermination, Commerce determined, under protest,
that Worldwide’s door thresholds were outside the scope of the Or-
ders. Second Remand Redetermination at 16.

The court in Worldwide III explained that the Second Remand
Redetermination was not a decision in a form the court could sustain
because it “is not the actual scope ruling or determination Commerce
plans to issue,” so “the Second Remand Redetermination would not be
self-effectuating should the court sustain it, and the agency decision
that would follow if it were sustained would escape direct judicial
review.” 46 CIT at __, 589 F. Supp. 3d at 1192. Instead of providing the
scope ruling intended to be issued, Commerce in the Second Remand
Redetermination stated that “[slhould the court sustain these Final
Results of Redetermination, we will issue a revised scope ruling
accordingly.” Second Remand Redetermination at 16. The court held
“the Department’s proposed resolution of this litigation unsatisfac-
tory” because “[n]ot only would it deny the court the opportunity to
review the agency’s actual decision on remand, it also would not allow
the parties to comment on that decision before the court reviews it.”
Worldwide III, 46 CIT at __, 589 F. Supp. 3d at 1192. The court
directed “Commerce to issue a third remand redetermination that,
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like the agency determination contested in this litigation, is a scope
ruling or determination for the court’s review, and it must be in a form
that would go into effect if sustained upon judicial review.” Id., 46 CIT
at __, 589 F. Supp. 3d at 1193.

The court in Worldwide II1 also took issue with the Second Remand
Redetermination “in presenting no reasoning for ruling that the door
thresholds are outside the scope of the Orders other than its incorrect
conclusion that the court ordered Commerce to do so.” Id. The court
observed that “Commerce devoted most of the substantive discussion
in the Second Remand Redetermination to its disagreements with
certain of the issues the court decided previously” and explained how
the Department’s interpretation of Worldwide II erred in three re-
spects. Id., 46 CIT at __, 589 F. Supp. 3d at 1193-94. The court
ordered Commerce to submit a third redetermination upon remand
that complies with Worldwide III. 46 CIT at __, 589 F. Supp. 3d at
1195.

C. The Third Remand Redetermination

In the Third Remand Redetermination, Commerce decided once
again, under protest, that Worldwide’s door thresholds, in the en-
tirety, fall outside the scope of the Orders. Third Remand Redetermi-
nation at 3. Commerce stated in the Third Remand Redetermination
that it “doles] not intend to issue a scope ruling or other agency
determination subsequent to this Court’s review of this remand re-
determination” and that “if the CIT [Court of International Trade]
affirms this redetermination, a Federal Register notice will be pub-
lished stating that, consistent with the Court’s holdings, Worldwide’s
door thresholds are excluded from the scope of the Orders.” Id. “Rel-
evant instructions to U.S. Customs and Border Protection (CPB)
giving effect to that determination, as appropriate, will also be issued
at that time.” Id.

As the court explained in Worldwide III, Commerce was required to
make a decision on whether the goods are within the scope of the
Orders based on the record as a whole. Commerce has now done so in
the Third Remand Redetermination in a form the court is able to
sustain. The essential agency findings supporting the decision that
the door thresholds, in the entirety. are outside the scope of the
Orders are supported by substantial evidence on the record of this
case. See id. at 8-16.

Defendant-intervenors’ comments in opposition to the Third Re-
mand Redetermination are unconvincing and merely reiterate argu-
ments the court has rejected in its previous opinions and orders.
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Def.-Intervenors’ Comments on Final Results of Third Redetermina-
tion Pursuant to Ct. Remand 1-3 (Sept. 26, 2022), ECF No. 104.

Defendant-intervenors argue, first, that the contested Scope Ruling
correctly found Worldwide’s door thresholds to be expressly included
within the scope of the Orders. Id. at 1-2. They maintain that because
of this express inclusion, “the agency’s determination that the ‘fin-
ished merchandise’ exclusion is inapplicable to these products was
correct.” Id. As the court concluded in Worldwide I, and as the scope
language of the Orders makes clear, the express reference in the scope
language to “door thresholds” as an exemplar refers to door thresh-
olds that are aluminum extrusions, not assemblies such as those at
issue here. 44 CIT at __, 470 F. Supp. 3d at 1376.

They argue, next, that “Commerce’s first redetermination, under
respectful protest, that even considering the exclusion, door thresh-
olds are ‘subassemblies’ within the meaning of the scope and not
excludable as ‘finished merchandise’ was also supported by substan-
tial evidence and in accordance with law.” Def.-Intervenors’ Com-
ments 2. As discussed above, the Department’s reasoning that “sub-
assemblies” cannot qualify for the finished merchandise exclusion
because they are goods “designed for the sole purpose of becoming
part of a larger whole” was rejected by the court in Worldwide II as
“contrary to the terms by which that exclusion is expressed in the
scope language,” which includes exemplars of products the scope
language listed as qualifying for the finished merchandise exclusion
even though they “are specifically designed for the sole purpose of
becoming part of a larger whole.” 45 CIT at __, 537 F. Supp. 3d at 1414
(quoting First Remand Redetermination at 24).

Third, referring to Worldwide’s door thresholds, defendant-
intervenors argue that “substantial record evidence also demon-
strated that these products generally require further finishing and
fabrication after importation and prior to use, such that the thresh-
olds would also fail to meet the [finished merchandise] exclusion
requirements in this regard.” Def.-Intervenors’ Comments 2-3. This
argument is also meritless. Commerce permissibly concluded that the
evidence upon which defendant-intervenors rely for this argument
did not pertain to the specific door thresholds at issue in this pro-
ceeding. Upon reassessing the record evidence, Commerce concluded
in the Third Remand Redetermination that “the record does not
support the conclusion that Worldwide’s specific door thresholds re-
quire cutting or fabrication after importation into the United States.”
Third Remand Redetermination at 15.
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III. CONCLUSION

For the reasons discussed in the foregoing, the court will enter
judgment sustaining the decision in the Third Remand Redetermina-

tion that Worldwide’s door thresholds are not within the scope of the
Orders.

Dated: December 16, 2022
New York, New York

/s/ Timothy C. Stanceu
Tmoray C. STANCEU, JUDGE
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OPINION

Stanceu, Judge:

Plaintiff Columbia Aluminum Products, LLC (“Columbia”) brought
this action to contest a determination (the “Scope Ruling”) issued by
the International Trade Administration, U.S. Department of Com-
merce (“Commerce” or the “Department”) on its imported “door
thresholds,” each of which is an assembly containing an aluminum
extrusion among various other components. In this litigation, Com-
merce previously took the position that an aluminum extrusion com-
ponent within each door threshold is within the scope of antidumping
and countervailing duty orders on aluminum extrusions from the
People’s Republic of China (the “Orders”).

Before the court is the Department’s most recent decision (“Third
Remand Redetermination”), which Commerce submitted in response
to the court’s opinion and order in Columbia Aluminum Products,
LLC. v. United States, 46 CIT __, 587 F. Supp. 3d 1375 (2022) (“Co-
lumbia III”). Responding to the court’s order, Commerce decided in
the Third Remand Redetermination, under protest, that the imported
door thresholds, in the entirety, are excluded from the scope of the
Orders.

Plaintiff has commented in favor of the Third Remand Redetermi-
nation. Defendant-intervenors, the Aluminum Extrusions Fair Trade
Committee and Endura Products, Inc. (“Endura”), a U.S. producer of
aluminum extrusions, have commented in opposition.
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The court sustains the decision in the Third Remand Redetermina-
tion that the door thresholds are excluded from the scope of the
Orders.

I. BACKGROUND

Background on this case is presented in the court’s prior opinions
and is briefly summarized and supplemented herein. Id., 46 CIT at
__, 587 F. Supp. 3d at 1377-82; Columbia Aluminum Products, LLC.
v. United States, 45 CIT __, __, 536 F. Supp. 3d 1346, 1348-52 (2021)
(“Columbia IT”); Columbia Aluminum Products, LLC v. United States,
44 CIT __, _, 470 F. Supp. 3d 1353, 1354-56 (2020) (“Columbia I”).

Columbia brought this action to contest the Scope Ruling, which
Commerce issued as Antidumping and Countervailing Duty Orders
on Aluminum Extrusions from the People’s Republic of China: Final
Scope Rulings on Worldwide Door Components, Inc., MJB Wood
Group, Inc., and Columbia Aluminum Products Door Thresholds, P.R.
Doc. 39 (Int’'l Trade Admin. Dec. 19, 2018) (“Scope Ruling”). The court
remanded the Scope Ruling to Commerce in Columbia I, ruling that
Commerce had misinterpreted the scope language of the Orders in
two respects and remanded it again in Columbia II, ruling that
Commerce had relied upon a finding or inference that was not sup-
ported by substantial evidence on the record. The court issued a
remand to Commerce once more in Columbia III.

Commerece filed the Third Remand Redetermination with the court
on September 9, 2022. Final Results of Redetermination Pursuant to
Ct. Remand, ECF No. 85-1 (“Third Remand Redetermination”).
Plaintiff submitted comments in support on September 23, 2022. P1.
Columbia Aluminum Products, LLC’s Comments on Commerce’s Fi-
nal Remand Determination, ECF No. 87. Defendant-intervenors filed
their comments in opposition on September 26, 2022. Def.-
Intervenors’ Comments on Final Results of Third Redetermination
Pursuant to Ct. Remand, ECF No. 88. Defendant replied to the
comments on October 6, 2022. Def’s Resp. to Comments on Third
Remand Redetermination, ECF No. 90.

II. DISCUSSION

A. Jurisdiction and Standard of Review

The court exercises subject matter jurisdiction under section 201 of
the Customs Courts Act of 1980, 28 U.S.C. § 1581(c), which grants
jurisdiction over civil actions brought under section 516A of the Tariff



80 CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, JANUARY 4, 2023

Act of 1930 (“Tariff Act”), 19 U.S.C. § 1516a. Among the decisions
that may be contested according to Section 516A is a determination of
“whether a particular type of merchandise is within the class or kind
of merchandise described in an . . . antidumping or countervailing
duty order.” Id. § 1516a(a)(2)(B)(vi). In reviewing an agency determi-
nation, including one issued in response to court remand, the court
must set aside any determination, finding, or conclusion found “to be
unsupported by substantial evidence on the record, or otherwise not
in accordance with law.” Id. § 1516a(b)(1)(B)(1).

B. The Court’s Decisions in Columbia I, Columbia 11,
and Columbia III

The Orders apply generally to “aluminum extrusions,” which are
defined in the Orders as “shapes and forms, produced by an extrusion
process.” Aluminum Extrusions from the People’s Republic of China:
Antidumping Duty Order, 76 Fed. Reg. 30,650, 30,653 (Int’l Trade
Admin. May 26, 2011) (“AD Order”); Aluminum Extrusions From the
People’s Republic of China: Countervailing Duty Order, 76 Fed. Reg.
30,653, 30,653 (Int’l Trade Admin. May 26, 2011) (“CVD Order”). As
the court’s previous decisions have recognized, the door thresholds at
issue in this litigation are not themselves aluminum extrusions. Nev-
ertheless, the Orders contain a provision (the “subassemblies” provi-
sion) that enlarges the scope of the Orders to include certain “par-
tially assembled” products that do not fall within the scope of the
term “aluminum extrusions” but contain an aluminum extrusion as a
component. Another provision in the scope language of the Orders,
the “finished merchandise exclusion,” excludes from the scope of the
Orders certain assembled and completed merchandise containing
aluminum extrusions as parts. AD Order, 76 Fed. Reg. at 30,651,
CVD Order, 76 Fed. Reg. at 30,654.

At issue in this litigation are ten models of imported door thresh-
olds, each of which is not itself an aluminum extrusion but is instead
an assembly of various components. One of those components in each
door threshold is fabricated from a single piece of extruded alumi-
num. Were that component imported separately, it would fall within
the scope language of the Orders. Each of the ten models of door
thresholds contains, in addition to the aluminum extrusion compo-
nent, various other, non-aluminum components (made of various ma-
terials such as plastic or wood).

In Columbia I, the court held that the contested Scope Ruling, in
determining that the aluminum extrusion component in each door

! Citations to the United States Code and to the Code of Federal Regulations are to the 2018
editions.
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threshold is subject to the Orders, misinterpreted the scope language
of the Orders in three respects and discussed these errors in detail. 44
CIT at __, 470 F. Supp. 3d at 1356-62. Among these errors was the
Department’s refusal to consider whether Columbia’s door thresholds
were excluded from the scope of the Orders under the “finished mer-
chandise exclusion.” Id., 44 CIT at __, 470 F. Supp. 3d at 1358-60.
This express exclusion from the scope applies to “finished merchan-
dise containing aluminum extrusions as parts that are fully and
permanently assembled and completed at the time of entry, such as
finished windows with glass, doors with glass or vinyl, picture frames
with glass pane and backing material, and solar panels.” AD Order,
76 Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg. at 30,654.

Commerce concluded in the Scope Ruling that “the express inclu-
sion of ‘door thresholds’ within the scope of the Orders (regardless of
whether the door thresholds are ready for use at the time of impor-
tation) renders the reliance of . . . Columbia upon the finished mer-
chandise exclusion inapposite.” Scope Ruling at 35-36; see also AD
Order, 76 Fed. Reg. at 30,651 & CVD Order, 76 Fed. Reg. at 30,654
(“Subject extrusions may be identified with reference to their end use,
such as fence posts, electrical conduits, door thresholds, carpet trim,
or heat sinks . . . .”). The court in Columbia I rejected the Depart-
ment’s reasoning because it misinterpreted the “door thresholds”
exemplar in the scope language of the Orders. 44 CIT at _ , 470 F.
Supp. 3d at 1359 (“The scope language does not expressly include all
door thresholds in which there is an extruded aluminum component.
Instead, as the court has discussed, the inclusion of ‘door thresholds’
in the scope language as an exemplar is confined to door thresholds
that are aluminum extrusions.” (citing AD Order, 76 Fed. Reg. at
30,651; CVD Order, 76 Fed. Reg. at 30,654)).

The court in Columbia I concluded, further, that “Commerce also
erred in reasoning that ‘finding door thresholds excluded under the
finished merchandise exclusion would render the express inclusion of
“door thresholds” meaningless.” 44 CIT at __, 470 F. Supp. 3d. at 1359
(quoting Scope Ruling at 36). As the court recognized, “[d]oor thresh-
olds that are fabricated from aluminum extrusions are ‘extrusions’ for
purposes of the scope language and are expressly included in the
scope language by operation of the reference to ‘door thresholds’;
other door thresholds, which are not themselves ‘extrusions’ for pur-
poses of the Orders, are not.” Id. Columbia I added that:

Rather than rendering the express inclusion of door thresholds
meaningless, excluding the assembled goods at issue from the
Orders according to the finished merchandise exclusion would
have no effect at all on the express inclusion of door thresholds,
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for a straightforward reason: a door threshold that is fabricated
from an aluminum extrusion could never qualify under the
finished merchandise exclusion in the first place because the
finished merchandise exclusion applies only to assembled goods.

Id. (citing AD Order, 76 Fed. Reg. at 30,651; CVD Order, 76 Fed. Reg.
at 30,654).

In light of the errors the court identified, the court in Columbia I
ordered Commerce to reconsider the Scope Ruling and to give “full
and fair” consideration to the issue of whether the finished merchan-
dise exclusion applies to Columbia’s door thresholds, “upon making
findings that are supported by substantial record evidence.” Id., 44
CIT at __, 470 F. Supp. 3d. at 1362.

In response to the court’s opinion and order in Columbia I, Com-
merce filed a new decision (the “First Remand Redetermination”) on
December 23, 2020, Final Results of Redetermination Pursuant to Ct.
Remand, ECF No. 48-1 (“First Remand Redetermination”), which
was reviewed by the court in Columbia II. In the First Remand
Redetermination, Commerce, relying solely on statements by
defendant-intervenors that did not pertain specifically to Columbia’s
door thresholds, and despite certain record evidence that did pertain
to Columbia’s products, implied, but did not expressly find, “that the
specific door thresholds at issue in this proceeding are so designed
and manufactured as to require cutting or machining prior to incor-
poration into a door frame or other structure.” Columbia I1, 45 CIT at
__,b536 F. Supp. 3d at 1353; see also First Remand Redetermination at
44-45. The court attached significance to whether Columbia’s im-
ported door thresholds required cutting or machining prior to use
because that issue “bears on the language in the finished merchan-
dise exclusion referring to ‘finished merchandise containing alumi-
num extrusions as parts that are fully and permanently assembled
and completed at the time of entry.” Id., 45 CIT at __, 536 F. Supp. 3d
at 1354 (quoting AD Order, 76 Fed. Reg. at 30,651; CVD Order, 76
Fed. Reg. at 30,654). Recognizing the importance of this factual ques-
tion, the court ordered Commerce in Columbia II to “make a factual
determination to resolve this issue based on a consideration of the
record evidence, viewed in the entirety.” Id.

The court in Columbia II also found fault with certain reasoning in
the First Remand Redetermination pertaining to the scope of the
finished merchandise exclusion. Commerce determined that Colum-
bia’s door thresholds were described by the “subassemblies” provision
in the scope language, First Remand Redetermination at 2, under
which “[t]he scope includes the aluminum extrusion components that
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are attached (e.g., by welding or fasteners) to form subassemblies, i.e.,
partially assembled merchandise unless imported as part of the fin-
ished goods ‘kit’ defined further below,”> AD Order, 76 Fed. Reg. at
30,651; CVD Order, 76 Fed. Reg. at 30,654. According to the First
Remand Redetermination, “a subassembly is merchandise which is
designed for the sole purpose of becoming part of a larger whole”;
Commerce concluded that each of Columbia’s door thresholds, which
“must work in tandem with other components to be functional” and is
“a component of a larger downstream product,” cannot, for those
reasons, qualify for the finished merchandise exclusion. First Re-
mand Redetermination at 23—24 (citation omitted).

The court noted that Commerce, in the First Remand Redetermi-
nation, “reasoned that goods falling within the subassemblies provi-
sion of the Orders cannot also be considered goods qualifying for the
finished merchandise exclusion, i.e., Commerce considers these two
categories to be mutually exclusive.” Columbia II, 45 CIT at __, 536 F.
Supp. 3d at 1352 (citing First Remand Redetermination at 17-22).
“Thus, Commerce employed an analysis under which any goods it
deems to be described by the subassemblies provision are, per se,
ineligible for the finished merchandise exclusion.” Id. The court did
not sustain this reasoning, nor did the court reject it. Instead, the
court stated that “[t]he court need not decide whether this analysis is
a correct interpretation of the scope language, for even if it is, the
Department’s decision still must be remanded to Commerce because
it relies upon an impermissible finding or inference.” Id. Thus, the
court in Columbia II did not decide the question of whether or not
Columbia’s imported door thresholds were described by the subas-
semblies provision in the scope of the Orders.

The court proceeded in Columbia II to discuss the reasons why
Commerce must decide the issue of whether Columbia’s door thresh-
olds “are so designed and manufactured as to require cutting and
machining prior to incorporation into a door frame or other struc-
ture,” 45 CIT at __, 536 F. Supp. 3d at 1353, and then decide whether
or not the finished merchandise exclusion applied to Columbia’s im-
ported door thresholds.

With regard to the finished merchandise exclusion, Commerce rea-
soned in the First Remand Redetermination that the exemplars men-

2 The reference to the “kit” is a reference to the “finished goods kit” exclusion, under which
the antidumping and countervailing duty orders exclude an unassembled package of all the
necessary parts to assemble a final finished good. Aluminum Extrusions from the People’s
Republic of China: Antidumping Duty Order, 76 Fed. Reg. 30,650, 30,651 (Int’l Trade
Admin. May 26, 2011) (“AD Order”); Aluminum Extrusions From the People’s Republic of
China: Countervailing Duty Order, 76 Fed. Reg. 30,653, 30,654 (Int'l Trade Admin. May 26,
2011) (“CVD Order”). Because the door thresholds at issue are imported in fully assembled,
not disassembled form, this exclusion does not apply.
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tioned in the scope language on the finished merchandise exclusion
are defined by the scope language as finished merchandise and there-
fore, unlike Columbia’s door thresholds, are not “intermediate prod-
ucts” described by the subassemblies provision. Columbia II, 45 CIT
at __, 536 F. Supp. 3d at 1355-56 (quoting First Remand Redetermi-
nation at 46). The court identified flaws in the Department’s reason-
ing, which failed to recognize that two exemplars of products the
scope language described as satisfying the finished merchandise ex-
clusion, finished windows with glass and doors with glass or vinyl,
also describe products designed to become part of a larger whole. Id.,
45 CIT at __, 536 F. Supp. 3d at 1355. The court noted, for example,
that an assembled door is designed to become part of a larger struc-
ture, such as a door frame assembly, and a finished window part of a
dormer or wall, with both ultimately destined to become part of a
building. Id. Commerce nevertheless insisted in the First Remand
Redetermination that because of the specific mention of the as-
sembled door and the assembled window in the language of the
finished merchandise exclusion, “[t]here is no need to further analyze
whether the enumerated products in the finished merchandise exclu-
sion work in conjunction with other products, and no requirement
that, for example, a window with glass or a door with glass or vinyl be
assembled into a house to satisfy the finished merchandise exclu-
sion.” Id., 45 CIT at __, 536 F. Supp. 3d at 1356 (quoting First Remand
Redetermination at 46). The court opined in Columbia II that “[t]his
reasoning is based on a serious misinterpretation of the scope lan-
guage setting forth the finished merchandise exclusion.” Id. “Con-
trary to the express terms of that exclusion, Commerce interprets the
exemplars therein as separate, individual exclusions rather than as
what they plainly are. They are exemplars, as shown by the use of the
words ‘such as.” Id. (quoting AD Order, 76 Fed. Reg. at 30,651; CVD
Order, 76 Fed. Reg. at 30,654).

At its conclusion, Columbia II directed Commerce to “reconsider in
the entirety the decision reached in the [First] Remand Redetermi-
nation as to the finished merchandise exclusion and reach a new
determination that complies with the instructions in this Opinion
and Order.” 45 CIT at __, 536 F. Supp. 3d at 1357.

In response to the court’s opinion and order in Columbia II, Com-
merce issued the Second Remand Redetermination. Final Results of
Redetermination Pursuant to Ct. Remand (Dec. 13, 2021), ECF No.
67-1 (“Second Remand Redetermination”). In the Second Remand
Redetermination, Commerce determined, under protest, that the
door thresholds were outside the scope of the Orders. Id. at 17.
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The court in Columbia III explained that the Second Remand Re-
determination was not a decision in a form the court could sustain
because it “is not the actual scope ruling or determination Commerce
plans to issue,” so “it would not be self-effectuating should the court
sustain it, and the agency decision that would follow if it were sus-
tained would escape direct judicial review.” 46 CIT at __, 587 F. Supp.
3d at 1382. Instead of providing the scope ruling intended to be
issued, Commerce in the Second Remand Redetermination stated
that “[s]hould the court sustain these Final Results of Redetermina-
tion, we will issue a revised scope ruling accordingly.” Second Re-
mand Redetermination at 17. The court held “the Department’s pro-
posed resolution of this litigation unsatisfactory” because “[n]ot only
would it deny the court the opportunity to review the agency’s actual
decision on remand, it also would not allow the parties to comment on
that decision before the court reviews it.” Columbia III, 46 CIT at __,
587 F. Supp. 3d at 1382. The court directed “Commerce to issue a
third remand redetermination that, like the agency determination
contested in this litigation, is a scope ruling or determination for the
court’s review, and it must be in a form that would go into effect if
sustained upon judicial review.” Id., 46 CIT at __, 587 F. Supp. 3d at
1383.

The court in Columbia III also took issue with the Second Remand
Redetermination “in presenting no reasoning for ruling that the door
thresholds are outside the scope of the Orders other than its incorrect
conclusion that the court ordered Commerce to do so.” Id. The court
observed that “Commerce devoted most of the substantive discussion
in the Second Remand Redetermination to its disagreements with
certain of the issues the court decided previously” and explained how
the Department’s interpretation of Columbia II erred in three re-
spects. Id., 46 CIT at _ , 587 F. Supp. 3d at 1383-84. The court
ordered Commerce to submit a third redetermination upon remand
that complies with Columbia III. Id., 46 CIT at __, 587 F. Supp. 3d at
1385.

C. The Third Remand Redetermination

In the Third Remand Redetermination, Commerce decided once
again, and again under protest, that Columbia’s door thresholds, in
the entirety, fall outside the scope of the Orders. Third Remand
Redetermination at 3. Commerce stated in the Third Remand Rede-
termination that it “do[es] not intend to issue a scope ruling or other
agency determination subsequent to this Court’s review of this re-
mand redetermination” and that “if the CIT [Court of International
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Trade] affirms this redetermination, a Federal Register notice will be
published stating that, consistent with the Court’s holdings, Colum-
bia’s door thresholds are excluded from the scope of the Orders.” Id.
“Relevant instructions to U.S. Customs and Border Protection (CPB)
giving effect to that determination, as appropriate, will also be issued
at that time.” Id.

As the court explained in Columbia I1I, Commerce was required to
make a decision on whether the goods are within the scope of the
Orders based on the record as a whole. Commerce has now done so in
its decision in the Third Remand Redetermination in a form the court
is able to sustain. The essential agency findings supporting the deci-
sion that the door thresholds, in the entirety, are outside the scope of
the Orders are supported by substantial evidence on the record of this
case. See id. at 8-16.

Defendant-intervenors’ comments in opposition to the Third Re-
mand Redetermination are unconvincing and merely reiterate argu-
ments the court has rejected in its previous opinions and orders.
Def.-Intervenors’ Comments on Final Results of Third Redetermina-
tion Pursuant to Court Ct. Remand 1-3 (Sept. 26, 2022), ECF No. 88.

Defendant-intervenors argue, first, that the contested Scope Ruling
was correct in “finding Columbia’s door thresholds to be expressly
included within the scope of these orders” and in ruling that the
finished merchandise exclusion is “inapplicable.” Id. at 1. As the court
concluded in Columbia I, and as the scope language of the Orders
makes clear, the express reference in the scope language to “door
thresholds” as an exemplar refers to door thresholds that are alumi-
num extrusions, not assemblies such as those at issue here. Columbia
I, 44 CIT at __, 470 F. Supp. 3d at 1359.

They argue, next, that “Commerce’s first redetermination, under
respectful protest, that even considering the exclusion, door thresh-
olds are ‘subassemblies’ within the meaning of the scope and not
excludable ‘finished merchandise’ was also supported by substantial
evidence and in accordance with law.” Def.-Intervenors’ Comments 2.
As discussed above, the Department’s reasoning that “subassemblies”
cannot qualify for the finished merchandise exclusion because they
are goods “designed for the sole purpose of becoming part of a larger
whole,” Columbia II, 45 CIT at __, 536 F. Supp. 3d at 1355 (quoting
First Remand Redetermination at 24), was rejected by the court in
Columbia II as “contrary to the express terms of [the finished mer-
chandise] exclusion,” which includes “exemplars of products” even
though they “are designed for the sole purpose of becoming part of a
larger whole,” 45 CIT at __, 536 F. Supp. 3d at 1356.
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Third, referring to Columbia’s door thresholds, defendant-
intervenors argue that “substantial record evidence also demon-
strated that these products generally require further finishing and
fabrication after importation and prior to use, such that the thresh-
olds would also fail to meet the [finished merchandise] exclusion
requirements in this regard.” Def.-Intervenors’ Comments 2. This
argument is also meritless. Commerce permissibly concluded that the
evidence upon which defendant-intervenors rely for this argument
did not pertain to the specific door thresholds at issue in this pro-
ceeding. Upon reassessing the record evidence, Commerce concluded
in the Third Remand Redetermination that “the record does not
support the conclusion that Columbia’s specific door thresholds re-
quire cutting or fabrication after importation into the United States.”
Third Remand Redetermination at 18.

III. CONCLUSION

For the reasons discussed in the foregoing, the court will enter
judgment sustaining the decision in the Third Remand Redetermina-
tion that Columbia’s door thresholds are not within the scope of the
Orders.

Dated: December 16, 2022
New York, New York
/s/ Timothy C. Stanceu

Tmoray C. STANCEU, JUDGE
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Slip Op. 22-145

Dramonp Toors TeEcaNoLocy LLC, Plaintiff, Unirep States, Defendant,
AND DiamMoND SawBLADES MANUFACTURERS CoaLiTioN, Defendant-
Intervenor.

Before: Timothy M. Reif, Judge
Court No. 20-00060

[The court remands Customs’ Final Remand Results in conformity with this opin-
ion.]

Dated: December 16, 2022

Jay C. Campbell, White & Case LLP, of Washington, D.C., argued for plaintiff
Diamond Tools Technology LLC. With him on the brief were Walter J. Spak, Dean A.
Barclay, Ron Kendler and Allison J. G. Kepkay.

Antonia R. Soares, Senior Trial Counsel, Commercial Litigation Branch, Civil
Division, U.S. Department of Justice, of Washington, D.C., argued for defendant
United States. With her on the brief were Brian M. Boynton, Principal Deputy Assis-
tant Attorney General, Patricia M. McCarthy, Director, and Franklin E. White, Jr.,
Assistant Director. Of counsel on the brief was Tamari J. Lagvilava, Attorney, Office of
the Chief Counsel, U.S. Customs and Border Protection.

Daniel B. Pickard, Buchanan Ingersoll & Rooney PC, of Washington, D.C., argued
for defendant-intervenor Diamond Sawblades Manufacturers’ Coalition.

OPINION AND ORDER

Reif, Judge:

Before the court is the remand redetermination of U.S. Customs
and Border Protection (“Customs”) pursuant to the court’s order (“Re-
mand Order”) in Diamond Tools Tech. LLC v. United States (“Dia-
mond I”), 45 CIT __, 545 F. Supp. 3d 1324 (2021). See Final Remand
Redetermination (“Remand Results”), ECF No. 70. In Diamond I, the
court remanded in part Customs’ Final Determination as to Evasion
and Final Administrative Decision on Certain Diamond Sawblades
and Parts Thereof from the People’s Republic of China (“China”). See
Diamond I, 45 CIT at __, 545 F Supp. 3d at 1356; TRLED Final
Determination (7184) (Sept. 17, 2019) (“Final Determination”), CR
199, PR 220; REG AND RULINGS Final Administrative Determina-
tion for Diamond Tools (Jan. 29, 2020) PR 232. The court ordered
Customs to make a finding consistent with the Remand Order as to
whether Diamond Tools Technology LLC (“DTT USA” or “plaintiff”)
made any material and false statement or act, or material omission,
pursuant to the second statutory requirement set forth in section
517(a)(5)(A) of the Tariff Act of 1930, as amended, 19 U.S.C. §
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1517(a)(5)(A) (2018).* See Diamond I, 45 CIT at __, 545 F Supp. 3d at
1356. On remand, Customs continued to find that the DTT USA made
material and false statements or acts, or material omissions, with
respect to the subject diamond sawblades entered prior to December
1,2017. See Remand Results at 1. For the following reasons, the court
remands the Remand Results to Customs for reconsideration in con-
formity with this opinion.

BACKGROUND

The court presumes familiarity with the facts of this case, as set out
in Diamond I, and now recounts the facts relevant to the disposition
of the instant action. On October 29, 2021, the court held that Cus-
toms’ determination of evasion did not satisfy the requirement to
establish that DTT USA entered covered merchandise by means of a
material and false statement or act, or material omission. See Dia-
mond I, 45 CIT at __, 545 F Supp. 3d at 1351 (citing 19 U.S.C. §
1517(a)(5)(A)). In Diamond I, the court held that Customs did not
explain how DTT USA’s failure to seek clarification from Commerce
constitutes a “material and false statement or act, or a material
omission.” Id. at 1354. Also, the court stated that Customs failed to
reference any authority in its Final Determination and Final Admin-
istrative Decision that would create an obligation on DTT USA to
seek a scope ruling from Commerce or to seek a clarification from
Customs as to the applicability of the underlying antidumping duty
(“AD”) order. Id.; see Diamond Sawblades and Parts Thereof from the
People’s Republic of China and the Republic of Korea: Antidumping
Duty Orders, 74 Fed. Reg. 57,145 (Dep’t of Commerce Nov. 4, 2009)
(antidumping duty orders) (the “2009 Order”). The court ordered
Customs to make a finding consistent with the court’s opinion as to
whether DTT USA made any material and false statement or act, or
material omission concerning the entry of diamond sawblades pre-
dating December 2017. See Diamond I, 45 CIT at __, 545 F Supp. 3d
at 1356.

On January 27, 2022, Customs filed its Remand Results. Remand
Results at 1. In the Remand Results, Customs continued to find that
DTT USA made material and false statements or acts, or material
omissions, with respect to its entries of diamond sawblades. See id.

On February 28, 2022, DTT USA provided comments on the Re-
mand Results. See Pl’s Comments in Opp’n to the Final Results of
Redetermination Pursuant to Court Remand (“PI. Br.”), ECF No. 77.
Plaintiff argues that Customs’ finding is inconsistent with the Re-

! References to the U.S. Code are to the 2018 edition. Further citations to the Tariff Act of
1930, as amended, are to the relevant portions of Title 19 of the U.S. Code.
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mand Order and that Customs’ affirmative “evasion” determination
continues to be “arbitrary, capricious, an abuse of discretion or oth-
erwise not in accordance with law.” See id. at 1 (citing 19 U.S.C. §
1517(g)(2)(A)-(B)). On March 30, 2022, defendant United States (the
“Government”) and defendant-intervenor Diamond Sawblades Manu-
facturer’s Coalition (“DSMC”) responded to the comments of DTT
USA. See Def’s Reply to Pl.’s Comments on the Remand Redetermi-
nation (“Def. Br.”), ECF No. 83; Def.-Intervenor’s Comments in Supp.
of Redetermination Pursuant to Court Remand (“Def.-Intervenor
Br.”), ECF No. 82.

JURISDICTION AND STANDARD OF REVIEW

The court has jurisdiction pursuant to 19 U.S.C. § 1517(g) and 28
U.S.C. § 1581(c). The Enforce And Protect Act (“EAPA”) requires the
court to determine whether a determination issued pursuant to 19
U.S.C. § 1517(c) or an administrative review pursuant to 19 U.S.C. §
1517(f) was conducted “in accordance with those subsections” by
examining whether Customs “fully complied with all procedures un-
der subsections (¢) and (f)” and “whether any determination, finding,
or conclusion is arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law.” 19 U.S.C. § 1517(g)(1)-(2). “While
the scope of review under the ‘arbitrary and capricious’ standard is
narrow and a court is not to substitute its judgment for that of the
agency, the agency nevertheless must examine the relevant data and
articulate a satisfactory explanation for its action.” Motor Vehicle
Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
30 (1983). Further, “[iln reviewing that explanation, a court must
consider whether the decision was based on a consideration of the
relevant factors and whether there was a clear error of judgment.” Id.
at 31.

On remand, the court also reviews the Remand Results “for com-
pliance with the court’s remand order.” See Beijing Tianhai Indus. Co.
v. United States, 39 CIT __, _, 106 F. Supp. 3d 1342, 1346 (2015)
(citations omitted). “[Iln remand proceedings, an administrative
agency must modify its original determination in accordance with the
remand order.” Dorbest Ltd. v. United States, 35 CIT 136, 145 (2011).
Substantial evidence requires “more than a mere scintilla” of evi-
dence. Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). More-
over, “[i]t is axiomatic that the remand redetermination . . . must
stem from a good faith reconsideration . . . [I]t must be supported by
findings of fact grounded in substantial evidence on the record of this

review, and it must adhere to statutory requirements.” Union Steel v.
United States, 33 CIT 1392, 1399, 645 F. Supp. 2d 1298, 1305 (2009)
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(emphasis supplied), opinion set aside on reconsideration, 35 CIT
1647, 804 F. Supp. 2d 1356 (2011) judgment entered, 37 CIT 1201
(Aug. 8, 2013).

LEGAL FRAMEWORK

The EAPA directs Customs to investigate allegations of evasion of
AD and countervailing (“CVD?”) duties. See 19 U.S.C. § 1517. Customs
must initiate an investigation within 15 days of receiving an allega-
tion that “reasonably suggests that covered merchandise has been
entered into the customs territory of the United States through eva-
sion.” Id. § 1517(b)(1). The EAPA defines evasion as:

[Elntering covered merchandise into the customs territory of the
United States by means of any document or electronically trans-
mitted data or information, written or oral statement, or act
that is material and false, or any omission that is material, and
that results in any cash deposit or other security or any amount
of applicable antidumping or countervailing duties being re-
duced or not being applied with respect to the merchandise.

Id. § 1517(a)(5)(A). The statute defines “covered merchandise” as
merchandise that is subject to an AD or CVD order. Id. §
1517(a)(3)(A)-(B).

As the court stated in Diamond I, the purpose of the EAPA “was to
empower the U.S. Government and its agencies with the tools to
identify proactively and thwart evasion at earlier stages to improve
enforcement of U.S. trade laws, including by ensuring full collection
of AD and CVD duties and, thereby, preventing a loss in revenue.”
Diamond I, 45 CIT at __, 545 F Supp. 3d at 1351 (citing H.R. Rep. No.
114-114, pt. 1 (2015)).

21In 2015, the Committee on Ways and Means in the U.S. House of Representatives released
a report on the Trade Facilitation and Trade Enforcement Act of 2015. H.R. Rep. No.
114-114, pt. 1 (2015). This report demonstrates that Congress intended for the EAPA to
provide a specific timeline for evasion investigations. Id. Sander M. Levin, Ranking Mem-
ber of the Committee, included the following statement in the Additional Views section of
the report:

There appears to be growing consensus that ENFORCE is the appropriate way to
address allegations of evasion. Prior efforts to require Customs to enforce these allega-
tions by using existing statutory provisions (e.g., Section 516 of the Tariff Act of 1930)
have failed by not requiring Customs to act on a petition within a fixed period of time.
The longer Customs takes, the more entries are liquidated — that is, they become final,
and any additional duties owing are foregone.

Id. at 381; see also S. Rep. No. 114-45 at 12 (2015).
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DISCUSSION

I. Whether Customs complied with the Remand Order in
determining thatDTT USA made a material and false
statement or act, or material omission

A determination of evasion requires three elements: (1) entering
covered merchandise into the United States; (2) by means of any
document or data or information, written or oral statement, or act
that is material and false, or any omission that is material; and (3)
that results in any applicable cash deposit or other security being
reduced or not applied to the merchandise. See 19 U.S.C. §
1517(a)(5)(A); All One God Faith, Inc. v. United States, Slip Op.
22-96, 2022 WL 3539511, *2 (CIT Aug. 18, 2022). In Diamond I, the
court held that the diamond sawblades were properly categorized as
“covered merchandise,” but remanded to Customs to explain how
DTT USA’s entry of diamond sawblades prior to December 2017 as
type 01 entries constituted a “statement. . . that is material and false”
under the EAPA. 19 U.S.C. § 1517(a)(5)(A).

A. Positions of the parties

DTT USA argues that the Remand Results are inconsistent with
the Remand Order and that Customs’ affirmative “evasion” finding
continues to be “arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with the law.” Pl. Br. at 1. First, DTT USA
challenges Customs’ conclusion that the EAPA does not have a cul-
pability requirement. See id. at 4—11. DTT USA asserts that the court
in Diamond I held that the plain meaning of material “false” state-
ment or omission requires “some” degree of culpability. Id. at 3 (citing
Diamond I, 45 CIT at __, 545 F Supp. 3d at 1361). DTT USA further
argues that Customs ignored the court’s definition of “false” by as-
serting that “false” means “[e]rroneous, wrong” as well as the court’s
definition of “omission.” Id. at 4.

DTT USA also challenges Customs’ argument that the explicit cul-
pability requirement of 19 U.S.C. § 1592(a) demonstrates that the
absence of such an explicit culpability requirement in the EAPA
means that the EAPA does not require any degree of culpability. See
id. at 6-8. DTT USA further challenges Customs’ position that a
culpability requirement would be inconsistent with the “covered mer-
chandise referral” provision codified under 19 U.S.C. § 1517(b)(4)(A).
See id. at 8-10.

DTT USA also contends that the Remand Results do not comply
with the court’s conclusion in Diamond I that DTT USA was not
obliged to request a scope ruling in light of Commerce’s determination
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in Final Determination of Sales at Less Than Fair Value and Final
Partial Affirmative Determination of Critical Circumstances: Dia-
mond Sawblades and Parts Thereof from the People’s Republic of
China, 71 Fed. Reg. 29,303 (Dep’t of Commerce May 22, 2006) (“2006
Final LTFV Determination”) and accompanying Issues and Decision
Memorandum (“2006 IDM”). See id. at 10-15 (citing Diamond I, 45
CIT at __, 545 F Supp. 3d at 1354-55). DTT USA challenges Customs’
finding that the 2006 IDM placed importers on notice of circumven-
tion concerns by asserting it is inconsistent with the context of the
2006 IDM. See id. at 11-14. DTT USA asserts that Commerce in the
2006 IDM rejected the petitioner’s argument that the country of
origin should be the location where the segments are produced —
which the petitioner stated would pose circumvention concerns —
and that Commerce instead determined that the country of origin is
the location where the segments are joined to the core. See id. at
11-12. DTT USA argues that the court acknowledged Commerce’s
conclusion in the 2006 IDM, including the statement that Commerce
retains authority to address circumvention, and found that Customs
failed to reference any authority imposing an obligation on DTT USA
to seek a scope ruling or clarification. Id. (citing Diamond I, 45 CIT at
_, 545 F Supp. 3d at 1354-55).

DTT USA further asserts that the claim that the importer lacked an
obligation to request a scope ruling would not subvert the purpose of
the EAPA to capture retroactively entries entered prior to an inves-
tigation. See id. at 14-15. DTT USA argues that Customs may sus-
pend liquidation and require cash deposits only if it finds that the
importer engaged in “evasion” under the EAPA. Id. (citing 19 U.S.C.
§8 1517(a)(5)(A), (c)(1), (d)(1)). Last, DTT USA contends that the
Remand Results failed to establish that the importer made a false
statement by disregarding the court’s holding that importing dia-
mond sawblades as Thai-origin was not an “erroneous,” “untrue,” or
“deceitful” statement. Id. at 15 (citing Diamond I, 45 CIT at __, 545 F
Supp. 3d at 1353).

On remand, Customs continued to find that DTT USA made mate-
rial and false statements with respect to its entries of diamond
sawblades imported prior to December 1, 2017. See Remand Results
at 3-12. Customs concluded in particular that: (1) the EAPA does not
require a finding of intent or culpability; and (2) the importer did not
exercise reasonable care when it failed to seek a scope ruling. See id.

In regard to the first conclusion, Customs reasoned that had Con-
gress required importer “intent” in the context of evasion under the
EAPA, Congress would have explicitly included an intent require-
ment in the statute, as Congress did with respect to 19 U.S.C. §
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1592(a). Id. at 3-5. Customs further explained that the EAPA is a
“strict liability statute” in view of the purpose of the statute to collect
AD and CVD duties owed to the U.S. government. Id. at 5. Before the
court, the Government asserts that Customs’ conclusion is supported
by statutory construction or, alternatively, that Customs’ conclusion
is entitled to Chevron deference, Def. Br. at 4-15 (citing Chevron,
U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)).
Moreover, if Chevron deference does not apply, the Government con-
tends that Customs’ interpretation still is entitled to deference under
Skidmore. Id. at 15-17 (citing Skidmore v. Swift & Co., 323 U.S. 134
(1944); Cathedral Candle Co. v. U.S. Int’l Trade Comm’n, 400 F.3d
1352, 1366 (Fed Cir. 2005)).

In regard to the second conclusion, Customs stated that importers
are required to exercise reasonable care when making an entry or
submitting documentation to Customs pursuant to 19 U.S.C. § 1484.
See Remand Results at 9. Customs concluded that DTT USA did not
exercise reasonable care when it failed to seek a scope ruling despite
being “on notice that Commerce had acknowledged potential circum-
vention concerns.” Id. at 9-10.

DSMC agrees with Customs’ conclusions in the Remand Results
and argues that the court should sustain the Remand Results. See
Def.-Intervenor Br. at 1.

B. Analysis

The court concludes that the Remand Results do not comply with
the Remand Order that Customs provide an adequate explanation as
to its determination that DTT USA made a material and false state-
ment or act, or material omission. See Diamond I, 45 CIT at __, 545
F Supp. 3d at 1356. As such, the court concludes that the Remand
Results are not in accordance with the Remand Order, not supported
by substantial evidence and not otherwise in accordance with law.?

1. Whether Customs adequately explained that DTT
USA made a materialand false statement or
omission

In its Final Determination, Customs claimed that DTT USA’s fail-
ure to enter the diamond sawblades as covered by the AD order in this
case constituted the introduction of covered merchandise “by means
of any [. . .] statement, or act that is material and false, or any

3 See Prime Time Com. LLC v. United States, 45 CIT__, __, 495 F. Supp. 3d 1308, 1313 (2021)
(“The results of a redetermination pursuant to court remand are also reviewed ‘for compli-
ance with the court’s remand order.” (quoting Xinjiamei Furniture (Zhangzhou) Co. v.
United States, 38 CIT __, __, 968 F. Supp. 2d 1255, 1259 (2014)), aff’d, No. 2021-1783, 2022
WL 2313968 (Fed. Cir. June 28, 2022).
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omission that is material,” 19 U.S.C. § 1517(a)(5)(A) (emphases sup-
plied) — and a consequent evasion of the 2009 Order. Final Determi-
nation at 8. In Diamond I, the court remanded this issue to Customs,
noting that:

Customs’ conclusion appears to hinge either on (1) the presump-
tion that entering covered merchandise without so declaring it is
per se false or an omission, or (2) the legal conclusion that DTT
USA was under an obligation to notify Customs of the Chinese
origin of some of its cores and segments.

45 CIT at __, 545 F. Supp. 3d at 1353.

On remand, Customs claimed that “[s]electing an incorrect entry
type constitutes a false statement.” Remand Results at 11. Customs
devoted significant space to its re-presenting its argument that there
is a “[l]ack of [an] [i]ntent [rlequirement in the EAPA,” id. at 3-7;*
however, what Customs failed to do was to provide “a well-buttressed
and well-reasoned explanation of its conclusion,” as the court di-
rected, Diamond I, 45 CIT at __, 545 F Supp. 3d at 1355.

The court concludes for three reasons that Customs failed to dem-
onstrate that DTT USA’s classification of its entries constitutes a
material and false statement or material omission under 19 U.S.C. §
1517(a)(5)(A). First, Customs’ application in this case of the statute is
inconsistent with its language and structure. Second, even if Cus-
toms’ application of the statute were not inconsistent, Customs’ in-
terpretation of the statute is not entitled to deference in this case.
Third, the terms of the statute do not encompass the particular
present circumstances.

a. Statutory construction

Customs’ application of the statute in this case violates a core
maxim of statutory construction. It is a “cardinal principle of statu-
tory construction” that “a statute ought, upon the whole, to be so
construed that, if it can be prevented, no clause, sentence, or word
shall be superfluous, void, or insignificant.” Duncan v. Walker, 533
U.S. 167, 174 (2001) (first quoting Williams v. Taylor, 529 U.S. 362,

4 In support of this position, the Government states that the statute’s design supports
Customs’ interpretation that “false” does not require “establishing a culpability level such
as intent or negligence.” Def. Br. at 8.
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404 (2000); and then quoting Market Co. v. Hoffman, 101 U.S. 112,
115 (1879)).°

Customs’ construction in both its Final Determination and Remand
Results of the material and false statement or material omission
provision of the statute would render that provision a nullity, thereby
violating a core principle of statutory construction. The court reaches
this conclusion because neither Customs’ Final Determination nor its
Remand Results provided an adequate explanation of Customs’ de-
termination.® Rather, Customs rests solely on its conclusion that DTT
USA entered “covered merchandise” and represented it in entry docu-
mentation as merchandise that was not subject to an AD Order.”
Remand Results at 7-9. As this court previously determined in Dia-
mond I, 45 CIT at __, 545 F. Supp. 3d at 1354, DTT USA’s act in itself
does not meet the standard for a material and false statement with-
out an adequate explanation and elucidation from Customs.

At the time of entry, DTT USA’s representation of the entry type of
the diamond sawblades reflected an accurate understanding of the
2006 IDM issued by Commerce:

5 The Government raises this principle by quoting language from the Supreme Court in
reply to plaintiff's comments on the Remand Results. Def. Br. at 9 (quoting Marx v. Gen.
Revenue Corp., 568 U.S. 371, 386 (2013); TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001)). The
Government explains: “Applying this canon, Customs found that ‘to require a finding of
knowledge or intent in a case where [Customs| has made a covered merchandise referral to
Commerce would be inconsistent with the covered merchandise referral process as outlined
in the EAPA statute.” Id. (quoting Remand Results at 6). The Government’s effort in this
case to apply longstanding maxims of statutory interpretation to support Customs’ “strict
liability” theory fails for the reasons discussed infra.

8 In Home Meridian Int’l Inc. v. United States, 36 CIT 1279, 1293, 865 F. Supp. 2d 1311,
1324 (2012), the court held that:

Commerce has insufficiently explained the connection between the selection of surrogate
countries and the selection of bookend countries. Absent a new and persuasive expla-
nation, on these facts Commerce’s decision to reject contemporaneous data in favor of
non-contemporaneous data is unreasonable. The court remands the selection of bookend
countries for redetermination or further explanation.

In USEC Inc. v. United States, 27 CIT 489, 506, 259 F. Supp. 2d 1310, 1326 (2003), the court
held that “Commerce’s decision requires a more persuasive explanation than provided in
the agency’s determinations.”

7 Customs admonished DTT USA for failing to exercise “reasonable care” under 19 U.S.C.
§ 1484 and for what Customs described as DTT USA’s “blind reliance” on Commerce’s
language in the 2006 IDM. Remand Results at 9. Then, Customs claimed that “it would
have behooved” DTT USA to request a scope ruling concerning diamond sawblades. Id. The
court finds this posture peculiar. The core purpose of a transparent administrative process
is for Commerce, Customs and other agencies to provide clear decisions on which parties
can rely in engaging in commercial transactions. See, e.g., Dep’t of Com. v. New York, 139 S.
Ct. 2551, 2575-76 (2019) (explaining that “[tlhe reasoned explanation requirement of
administrative law . . . is meant to ensure that agencies offer genuine justifications for
important decisions, reasons that can be scrutinized by courts and the interested public”);
Wheatland Tube Corp. v. United States, 17 CIT 1230, 1237, 841 F. Supp. 1222, 1228 (1993)
(recognizing “the value and need for consistency and predictability in the administration of
the trade laws”).
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[TThe Department has determined that it is the attachment of
cores to segments that gives finished diamond sawblades their
essential quality, not the manufacture of diamond segments.
Even though there is a significant capital investment also asso-
ciated with manufacturing diamond segments, given the fact
that the attachment process imparts the essential quality of the
diamond sawblade, coupled with the substantial capital invest-
ment and technical expertise that is required for the attachment
process, we continue to find that the country of origin is deter-
mined by the location where segments and cores are attached to
create finished diamond sawblades.

2006 IDM at Comment 4.

Commerce’s words were unequivocal and left no doubt as to the
meaning of the precise scope of the AD order in this case. What is
more, in the 2006 IDM Commerce itself expressly rejected the peti-
tioner’s concern that Commerce’s AD Order and accompanying IDM
could lead to circumvention. See 2006 IDM at Comment 4. In re-
sponse to the petitioner’s stated concern — i.e., that “the minimal
capital investment required for the attachment process poses circum-
vention concerns,” see id. — Commerce doubled down on its defense of
its scope determination and concluded that the petitioner’s proposed
approach to determining the scope of the order was at least as likely
to lead to circumvention issues:

Petitioner argues that the minimal capital investment required
for the attachment process poses circumvention concerns. As
discussed above, the Department finds that the capital invest-
ment required for attaching segments to cores is substantial. In
addition, country of origin determined by the location of seg-
ment manufacture would still pose circumvention concerns, as a
producer of diamond sawblades could transfer aspects of seg-
ment manufacturing to third countries, e.g., shipping pre-mixed
bond powder and diamonds to third countries for pressing and
baking into segments. In any event, the Department retains
that statutory authority to address circumvention concerns as
appropriate.®

8 In the Remand Results, Customs stated that Commerce’s wording in the 2006 IDM
indicates that “Commerce reserved authority to address circumvention issues as they
arose.” Remand Results at 8. The court finds this portrayal of Commerce’s explanation
inapt. Commerce is not required to “reserve authority” to address circumvention concerns.
Moreover, contrary to Customs’ characterization, Commerce in the language quoted by
Customs refuted the petitioner’s concerns regarding Commerce’s approach, rather than
placing importers on notice regarding the petitioner’s concerns in regard to the country of
origin determinations. See 2006 IDM at Comment 4.
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2006 IDM at Comment 4.

The 2006 IDM was a core public decisional document to explain to
the parties and the public the scope of the 2009 Order that was still
in effect when DTT USA classified its covered merchandise at the
time of entry prior to the circumvention determination® that later
changed the scope of the Order.

Separately, Customs asserted that because 19 U.S.C. § 1592 delin-
eates specific degrees of culpability,'® the absence of terms designat-
ing intent and culpability in 19 U.S.C. § 1517 demonstrates that the
language in § 1517 means that the EAPA is a “strict liability” statute.
Remand Results at 5.

Customs’ assertions are not supported by the EAPA’s language or
legislative history. Customs’ observation that § 1592 specifies three
levels of culpability does not relieve Customs (or the court) from the
requirement to apply the terms material and false statement or
omission in § 1517. The court may look to complementary statutes for
context and interpretative guidance, but § 1592 as a direct compari-
son for § 1517 is inapposite. By its own admission, under Customs’
application, that statutory requirement — the second of three —
would exist perforce every time Customs found that the statutory
requirement of merchandise being “covered” — the first of three —
was found by Customs to exist. As noted, such an application of the
statute would violate the canons of statutory construction.

Customs protests that “the purpose of the EAPA is to collect anti-
dumping and countervailing duties (CVD) that are due to the U.S.
Government, and that the U.S. Government has been deprived of
because the importer failed to report its merchandise as subject to an
applicable AD/CVD order.” Remand Results at 5. The purpose of the
EAPA is indeed to “collect antidumping and countervailing duties . .
. that are due to the U.S. Government” when Customs finds, consis-
tent with the terms of § 1517— namely, a finding based on substantial
evidence and an adequate explanation that the three statutory crite-
ria have been met — that the importer has evaded the order. Id.

DTT USA filling out the import documentation based on the explicit
and clear terms of Commerce’s order and the associated 2006 IDM,

9 Commerce published this affirmative final determination of circumvention in the Federal
Register on July 16, 2019. See Commerce Scope Referral Memo (7184) (July 23, 2019), PR
211.

1019 U.S.C. § 1592 sets forth levels of importer culpability and empowers Customs to
determine whether a person has violated that provision by fraud, gross negligence or
negligence. See 19 U.S.C. § 1592(a)(1). For its part, § 1517 does not contain parallel
language enumerating specific levels of culpability, nor does the statute contain the term
strict liability and the statute’s legislative history does not indicate the application of that
concept. See id. § 1517(a)(5)(A).
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does not, in accordance with statutory construction, comprise a ma-
terial and false statement or omission. It is not the role of the court to
prognosticate what the term may mean in the abstract. It is the
mandate and responsibility of the court to conclude, based on the
record presented to the court — in which Commerce not only was
crystal clear but in fact doubled down on its clear conclusion and
formulation — that filling out the forms in a way that tracked explic-
itly Commerce’s IDM, does not constitute a material and false state-
ment or omission. In fact, not only did the importer expressly and
verbatim follow the terms of the Order, there was, in fact, no other
possible interpretation of the scope of this Order.!

As noted, Customs’ proposed approach is inconsistent with basic
statutory interpretation and does not support a conclusion that DTT
USA’s entry for diamond sawblades constitutes a “material and false”
statement or “omission that is material.” 19 U.S.C. § 1517(a)(5)(A)

b. Deference to Customs’ interpretation of the
EAPA

The court concludes that Customs’ finding that DTT USA provided
a statement that is material and false or an omission that is material
is not entitled to deference under Chevron, 467 U.S. 837, or respect
under Skidmore, 323 U.S. 134. See Def. Br. at 4-5, 15.

Turning first to Chevron, as the court noted in Diamond I : “When
reviewing an agency’s interpretation of a statute, the court must first
determine ‘whether Congress has directly spoken to the precise ques-
tion at issue.’ If the court concludes that the statute does address the
precise question, the court “must give effect” to Congress’s unam-
biguous intent.” 45 CIT at __, 545 F. Supp. 3d at 1349 (first quoting
Chevron, 467 U.S. at 842; and then quoting Gazelle v. Shulkin, 868
F.3d 1006, 1010 (Fed. Cir. 2017) (citing Chevron, 467 U.S. at 842-43)).

As discussed supra, Section 1.B.1.a, Congress was unambiguous in
establishing a three-part requirement for Customs to find evasion. 19
U.S.C. § 1517. Accordingly, Chevron does not apply in this case.

The Government in its final brief before the court also invokes
deference under Skidmore, Def. Br. at 15-17, in the event that the
court rejects deference under Chevron. Id. at 4—13. Customs’ decision
is not entitled to Skidmore respect. The Supreme Court has accorded
“a measure of deference proportional to the ‘thoroughness evident in

1 At oral argument, the Government stated that Commerce’s 2006 IDM is irrelevant to the
interpretation of the 2009 Order. Oral Arg. Tr. at 35:17-19, ECF No. 90. The court finds this
argument unpersuasive and notes an apparent contradiction in Customs’ urging the court
to refer to Commerce’s 2006 IDM while the Government argued at oral argument that the
2006 IDM is irrelevant in other parts of the Government’s legal argumentation. Id.
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[the agency’s] consideration, the validity of its reasoning, its consis-
tency with earlier and later pronouncements, and all those factors
which give it power to persuade.” Christopher v. SmithKline Beecham
Corp., 567 U.S. 142, 159 (2012) (quoting United States v. Mead Corp.,
533 U.S. 218, 228 (2001) (quoting Skidmore, 323 U.S. at 140)). The
Court added:

[D]eference is likewise unwarranted when there is reason to
suspect that the agency’s interpretation “does not reflect the
agency’s fair and considered judgment on the matter in ques-
tion.” Auer v. Robbins, 519 U.S. 452, 462 (1997).

Id. at 155.'2

In this case, Customs, as already noted, has not provided an expla-
nation of how DTT USA’s entry of diamond sawblades under type 013
from Thailand constituted a false statement when Commerce itself
instructed importers “that the country of origin should be determined
by the location of where the segments are joined to the core.”** 2006
IDM at Comment 4. Since Customs did not conduct a thorough reex-
amination and did not provide a clarification in the Remand Results,
Customs’ Remand Results are not entitled to Skidmore deference or
respect. In fact, the timing of the Government’s introduction of the
Skidmore argument appears more suited as a “convenient litigating
position,” or a ‘post hoc rationalizatio[n].” Christopher, 567 U.S. at
155 (first quoting Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 213
(1988); and then quoting Auer v. Robbins, 519 U.S. 452, 462 (1997)).

12 Cases in which this court has afforded an agency respect under the standard set out in
Skidmore stand in sharp contrast to the present case. See Four Seasons Produce, Inc. v.
United States, 25 CIT 1395 (2001). In Four Seasons, the court stated that it would defer to
Customs because, inter alia, of Customs”: (1) “experience and informed judgment”; and (2)
“thorough and carefully reasoned analysis.” Id. at 1403. In the present case, the analysis
presented in the Remand Results is neither thorough nor carefully reasoned and the
consideration afforded to DTT USA on remand reflects legal argumentation rather than a
reconsideration of the facts of the case. Finally, it is notable that the Government argued for
Skidmore respect in its final response before this court on remand, suggesting a litigating
posture and a post-hoc rationalization of Customs’ decision presented by the Government
that underscore the lack of serious reconsideration on remand by Customs. See Christopher,
infra, 567 U.S. at 155

13 The type 01 entry code constitutes merchandise intended for consumption that is not
subject to an AD order.

14 The court further notes that DTT USA, upon entering the subject merchandise could not
have reported “Thailand” as the country of origin while also reporting the diamond
sawblades as “type 03” (subject to AD orders), as Customs suggested DTT USA should have
done. The court considers the impracticability — if not impossibility — of registering the
diamond sawblades in this manner as a further indication of the lack of consideration
Customs has afforded to the particular facts of this case and the legal issue presented in this
case. Oral Arg. Tr. at 69:23-70:8.
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To conclude, the court recalls that it ordered Customs “to provide a
well-buttressed and well-reasoned explanation of its conclusion.” Dia-
mond I, 45 CIT at __, 545 F Supp. 3d at 1355.'° Customs failed to
provide such an explanation altogether, and therefore Customs’ Re-
mand Results are not entitled to deference under Chevron, or defer-
ence or respect under Skidmore.'®

c. Intent or knowledge of falsity

Customs concluded that DTT USA’s failure to select the correct
entry type for its imports of diamond sawblades constituted a mate-
rial and false statement and that “there is simply no language in the
EAPA statute requiring [Customs] to find that an importer made false
statements intentionally or with a degree of culpability.” Remand
Results at 14. Customs’ response to the court’s remand centered
around Customs’ legal argument protesting that Customs did not
have to prove intent or culpability, Remand Results at 4, 14, and
failed to provide reasoning adequate to support its conclusion.

There may be circumstances in which a determination by Com-
merce would create the need for a different responsive action by the
importer, including instances in which an importer should request a
scope ruling. Those circumstances could include instances in which
Commerce was unclear, or expressly or by inference explained that
the scope might need to evolve due to developments in the industry or
in the manufacturing of the subject merchandise, or cases in which
the scope covered multiple products or product varieties. Such a
formulation could include, for example, Commerce basing its instruc-
tions on certain percentage values for the components or manufac-
turing processes, or the record indicating that these values might
evolve and suggesting that the scope of the order might need to be
revisited should the values change.

15 In fact, the court elaborated that “[t]he fact that there may be additional consequences to
an importer from a finding of evasion punctuates the need for Customs to provide a . . .
well-reasoned explanation.” Diamond I, 45 CIT at __, 545 F Supp. 3d at 1355. Customs
claimed that “not all EAPA investigations may result in a penalty action.” Remand Results
at 6. Customs’ attempt to respond to this aspect of this court’s Remand Order by dismissing
the exposure and potential liability to an exporter is not persuasive. In fact, Customs’ own
discussion confirms the accuracy and import of the court’s initial statement: namely, that an
affirmative finding of evasion by Customs creates exposure to additional consequences.

16 A significant motivation for applying Skidmore respect is to promote uniformity and
reliance on administrative agencies’ decisions. See Skidmore, 323 U.S. at 140; see also
United States v. Mead Corp., 533 U.S. 218, 234 (2001) (iterating the “value of uniformity in
[Customs’] administrative and judicial understandings of what a national law requires”).
According Skidmore respect in this case would actually undermine the goals of uniformity
and reliance identified by the Court. DTT USA relied on crystal clear language — language
not susceptible of any other possible interpretation — in an administrative determination.
To penalize DTT USA for doing so would harm not only DTT USA, but also the credibility
of the administrative process.
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Whatever the possibility of any of these scenarios arising in the
future, none is presented here. In this case, not only did Commerce
issue a clear and precise scope determination regarding country of
origin, Commerce also expressly asked and answered the question of
possible circumvention in the accompanying IDM. See 2006 IDM at
Comment 4. DTT USA relied on and followed Commerce’s clear and
specific instructions — including Commerce’s explicit rejection of
petitioner’s circumvention concerns. In view of these points, DTT
USA’s entry of diamond sawblades under type 01 instead of type 03
does not constitute a material and false statement under the EAPA.

CONCLUSION

Directed by Guy Hamilton, Diamonds Are Forever is a 1971 spy film
based on the novel of the same title, authored by Ian Fleming. The
film features Agent 007 James Bond in his efforts to uncover a dia-
mond smuggling operation and foil plans to launch a weaponized
laser satellite. In one scene, after many failed attempts to subdue
him, Bond is knocked out by two henchmen, Mr. Wint and Mr. Kidd.
As they load Agent Bond into the trunk of their car to dump him in a
pipe in the desert, they have the following exchange:

Mr. Wint: “If at first you don’t succeed, Mr. Kidd. . .”

Mr. Kidd: “Try, try again, Mr. Wint.”'”

ok ok

For the foregoing reasons, the court remands Customs’ Remand
Results to Customs for reconsideration in conformity with this court’s
opinion. The court directs Customs to reconsider its conclusion con-
sistent with this decision and the facts of this case and, in particular,
the applicability of the EAPA in the confined circumstance of an
importer’s reliance on Commerce’s clear directive.

Based on the foregoing reasons, it is hereby

ORDERED that Customs’ Remand Results are remanded to Cus-
toms for reconsideration to make a finding in conformity with this
opinion; it is further

ORDERED that Customs shall file its remand results within 90
days following the date of this Opinion and Order; it is further

ORDERED that, within 14 days of the date of filing of Customs’
remand results, Customs must file an index and copies of any new
administrative record documents; and it is further

17 Diamonps Are Forever (Eon Productions 1971).
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ORDERED that, if applicable, the parties shall file a proposed
scheduling order with page limits for comments on the remand re-
sults no later than seven days after Customs files its remand results
with the court.

Dated: December 16, 2022
New York, New York
/s/ Timothy M. Reif

Tmoray M. RE1F, JUDGE
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Before: Leo M. Gordon, Judge
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[Remanding Commerce’s Final Results for further explanation and reconsideration
of the application of its knowledge test.]
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Bryan P. Cenko and Jeffrey S. Grimson, Mowry & Grimson, PLLC, of Washington,
D.C., argued for Plaintiffs JA Solar International Limited and JA Solar USA Inc.

Joshua E. Kurland, Trial Attorney, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice of Washington, D.C., argued for Defendant United States.
With him on the brief were Brian M. Boynton, Principal Deputy Assistant Attorney
General, Patricia M. McCarthy, Director, Reginald T. Blades, Jr., Assistant Director. Of
counsel was Benjamin W. Juvelier, Attorney, U.S. Department of Commerce, Office of
Chief Counsel for Trade Enforcement and Compliance of Washington, D.C.

OPINION

Gordon, Judge:

This action involves the U.S. Department of Commerce’s (“Com-
merce”) final results of the fifth administrative review of the anti-
dumping (“AD”) order on crystalline silicon photovoltaic products
(“solar products”) from Taiwan. See Certain Crystalline Silicon Pho-
tovoltaic Products from Taiwan, 86 Fed. Reg. 49,509 (Dep’t of Com-
merce Sept. 3, 2021) (final results and partial rescission of AD review,
and final determ. of no shipments) (“Final Results”), and the accom-
panying Issues and Decision Memorandum, A-583-853 (Aug. 27,
2021), available at https://access.trade.gov/Resources/frn/summary/
taiwan/2021-19052—1.pdf (last visited this date) (“Decision Memo-
randum?”).

Before the court is the USCIT Rule 56.2 motion for judgment on the
agency record filed by Plaintiffs JA Solar International Limited and
JA Solar USA Inc., (together, “JA Solar”). See Pls.” Mem. of Points and
Auths. in Supp. of R. 56.2 Mot. for J. upon the Agency R., ECF No. 24!
(“Pls.’ Br.”); see also Def.’s Resp. to Pls.” R. 56.2 Mot. for J. upon the
Agency R., ECF No. 29 (“Def’s Resp.”); Reply Br. in Supp. of R. 56.2
Mot. for J. upon the Agency R., ECF No. 37 (“Pls.” Reply”). The court
has jurisdiction pursuant to Section 516A(a)(2(B)(iii) of the Tariff Act

L All citations to the parties’ briefs and the agency record are to their confidential versions
unless otherwise noted.
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of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(B)(iii) (2018),2 and 28
U.S.C. §1581(c). For the reasons set forth below, the court remands
Commerce’s Final Results.

I. Standard of Review

The court sustains Commerce’s “determinations, findings, or con-
clusions” unless they are “unsupported by substantial evidence on the
record, or otherwise not in accordance with law.” 19 U.S.C. §
1516a(b)(1)(B)(i). More specifically, when reviewing agency determi-
nations, findings, or conclusions for substantial evidence, the court
assesses whether the agency action is reasonable given the record as
a whole. Nippon Steel Corp. v. United States, 458 F.3d 1345, 1350-51
(Fed. Cir. 2006); see also Universal Camera Corp. v. NLRB, 340 U.S.
474, 488 (1951) (“The substantiality of evidence must take into ac-
count whatever in the record fairly detracts from its weight.”). Sub-
stantial evidence has been described as “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.”
DuPont Teijin Films USA v. United States, 407 F.3d 1211, 1215 (Fed.
Cir. 2005) (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 229
(1938)). Substantial evidence has also been described as “something
less than the weight of the evidence, and the possibility of drawing
two inconsistent conclusions from the evidence does not prevent an
administrative agency’s finding from being supported by substantial
evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 620 (1966).

Fundamentally, though, “substantial evidence” is best understood
as a word formula connoting reasonableness review. 3 Charles H.
Koch, Jr., Administrative Law and Practice § 9.24[1] (3d ed. 2022).
Therefore, when addressing a substantial evidence issue raised by a
party, the court analyzes whether the challenged agency action “was
reasonable given the circumstances presented by the whole record.”
8A West’s Fed. Forms, National Courts § 3.6 (5th ed. 2022).

I1. Discussion

A. Background

In an AD proceeding, Commerce determines the export price of the
subject merchandise and assigns sales of that merchandise to the
party who sets the export price for the purpose of calculating that
party’s AD margin. See Decision Memorandum at 8-9. Export price is
defined as:

2 Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2018 edition.
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the price at which the subject merchandise is first sold (or
agreed to be sold) before the date of importation by the producer
or exporter of the subject merchandise outside the United States
to an unaffiliated purchaser in the United States or to an unaf-
filiated purchaser for exportation to the United States....

19 U.S.C § 1677a(a). In assigning sales to the proper party, the foreign
producer or exporter, Commerce focuses on the term “first sold” in the
statute, interpreting it as denoting the first party in the sales chain
with knowledge of the merchandise’s United States destination at the
time of sale. Decision Memorandum at 8-9. This reflects Commerce’s
view that the party who first sells the subject merchandise destined
for the United States is the likely “price discriminator,” and thus the
one who “may have engaged in dumping.” Id.

To identify the price discriminator, Commerce uses a “knowledge
test” in which it “considers both a seller’s actual knowledge (knew)
and [constructive]® knowledge (should have known) of the final des-
tination of the subject merchandise at the time of sale.” Id. at 9. A
demonstration of “actual” knowledge requires “an admission” by the
foreign producer or exporter that it knew that the United States was
the ultimate destination of the subject merchandise. See Pls.’ Br. at 3
(quoting INA Walzlager Schaeffler KG v. United States, 21 CIT 110,
125, 957 F. Supp. 251, 265 (1997)); Def.’s Br. at 4 (citing same lan-
guage). Alternatively, Commerce may determine that a foreign pro-
ducer or exporter had “constructive” knowledge, i.e. that it should
have known its goods were destined for the United States, and is to
“diligently inquire into allegations of knowledge and render its con-
clusion based on all relevant facts and circumstances.” See Pls.” Br. at
3 (emphasis added) (quoting Stupp Corp. v. United States, 43 CIT ___,
_, 359 F. Supp. 3d 1293, 1310 (2019)); Def.’s Resp. at 4 (citing same
language). In determining the existence of knowledge, Commerce
takes into consideration a variety of documentary evidence. See De-
cision Memorandum at 9 (explaining that, among other things, Com-
merce considers “whether the relevant party prepared or signed any
certificates, shipping documents, contracts, or other such documents
stating that the destination of the merchandise was the [United
States, as well as,] whether the relevant party used any packaging or
labeling stating that the merchandise was destined for the U.S. Ad-

3 The second prong of Commerce’s knowledge test, which asks whether a respondent
“should have known,” is referred to by the parties as both “constructive” knowledge and
“imputed” knowledge. See, e.g., Decision Memorandum at 6, 7 (using “constructive”); id. at
8, 11 (using “imputed”). For consistency and clarity, this opinion uses only the term
“constructive knowledge.”
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ditionally, in prior cases, Commerce examined whether any unique
features, brands, or specifications of the merchandise indicated that
the destination was the U.S.”).

In the underlying administrative review, Commerce applied the
knowledge test to identify the first sale of each component part of the
subject solar products and include those sales in the margin calcula-
tion for the corresponding seller. The focus of the underlying dispute
involves certain sales of crystalline silicon photovoltaic cells (“solar
cells”) from Inventec Solar Energy Corporation (“ISEC”) to a subcon-
tractor of JA Solar that were incorporated into solar products ulti-
mately destined for the United States. See generally Decision Memo-
randum at Cmt. 2.* Commerce determined that JA Solar, not ISEC,
was the first seller for purposes of calculating export price under §
1677a(a), and therefore, refused to include those sales in ISEC’s
margin calculation. Id. at 12.

Commerce explained that because “solar cells are an intermediary
product in the production of solar panels, [with] both cells and panels
... covered by the scope of the order, the application of the knowledge
test to cell manufacturers in Taiwan has been central to this proceed-
ing since the investigation.” Id. at 9. Commerce emphasized that it
had previously excluded “a large portion of the reported sales” of
mandatory respondents in its investigation “because of the lack of
documentary evidence of knowledge at the time of sale.” Id. at 9-10.
Commerce also noted that in applying the knowledge test, “[s]worn
statements made well after the time of the specific sales at issue were
not relevant to the analysis of whether the [respondent] had reason to
know at the time of the sale that specific sales of subject merchandise
were destined for the U.S.” Id. at 10. Commerce reiterated its “prac-
tice to ‘give greater consideration to physical evidence and documen-
tation prepared at the time of a transaction than to unsubstantiated
statements or declarations that may be in the best interest of the
investigated company sourcing those statements.” Id.

In reaching its final determination, Commerce highlighted the fol-
lowing key facts:

ISEC and its customer communicated with each other via in-
stant messaging, discussing the transactions, and specifically
mentioning the U.S. destination. Subsequently, ISEC and the
customer began negotiations on a contract, and they exchanged
several drafts. A key issue in these negotiations was whether or

4The period of review (“POR”) covers February 1, 2019, through January 31, 2020. Decision
Memorandum at 5. ISEC’s sales of solar cells “to a third country for the assembly of solar
modules, which would subsequently be delivered by the customer to the U.S.,” were nego-
tiated in early 2019 and shipments began in July 2019 and continued through the POR. Id.



108  CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, January 4, 2023

not, with certainty, the destination of ISEC’s solar cells would be
the U.S. market. At the end of the negotiations, the contract
terms agreed upon by parties deliberately left ambiguous the
ultimate destination of the merchandise, even though no other
possible destination was named. Although ISEC claims that this
contract language is not meaningful, the negotiated language
that ISEC officials required in the contract indicates that ISEC
really did not know where the solar cells would ultimately go.
Such knowledge is the essence of Commerce’s knowledge test.

Decision Memorandum at 10 (footnotes omitted). Commerce rejected
“additional evidence provided by ISEC,” consisting of sworn state-
ments of prior knowledge by ISEC employees because those state-
ments “were made expressly to respond to our requests for informa-
tion in this administrative review, are the same type of self-serving
statements that we refused to consider as valid evidence of knowledge
in the investigation of this proceeding, when such statements were
presented to Commerce at verification by [another respondent].” Id.
at 10-11 (concluding that “[tlhe memories of employees, even as
sworn statements, are not documentary evidence of knowledge of the
destination”).

Commerce then found that ISEC’s “customer for these sales[, and
not ISEC,] had ‘first knowledge’ of the U.S. destination, and [there-
fore] was the first company in the sales chain that ‘first sold’ the
subject merchandise for exportation to the United States.” Id. at 12.
Accordingly, Commerce determined that it would continue “to exclude
these sales in ISEC’s final margin calculation.” Id. JA Solar now
challenges the “exclusion of these sales for purposes of calculating
ISEC’s final dumping margin []as not supported by substantial evi-
dence because the only reasonable reading of the record as a whole, ...,
was that ISEC knew or had reason to know that its sales to JA Solar
were destined for the United States.” Pls.” Br. at 3—4.

B. Actual Knowledge

JA Solar argues that Commerce should have found that ISEC had
actual knowledge of the fact that its solar cells were destined for the
United States market. Specifically, JA Solar maintains that the sworn
affidavits of ISEC and JA Solar employees, supported by the contem-
poraneous WeChat, text, and email exchanges between the two com-
panies, constitute an admission of actual knowledge that should be
“sufficient proof to satisfy [Commerce’s] knowledge test.” Pls.” Br. at 4
(citing Grain-Oriented Electrical Steel from the Czech Republic, 79
Fed. Reg. 58,324 (Dep’t of Commerce Sept. 20, 2014)). Plaintiffs ex-
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plain that, in “its initial response to Commerce’s Section A question-
naire, ISEC set forth that it arranged with JA Solar to send its solar
cells to JA Solar’s subcontractor in [Country A]® for further processing
into modules prior to their shipment to the United States.” Id. (citing
Letter on Behalf of ISEC to Dep’t of Commerce re: Section A Resp. at
A-2, CR® 10-12 (July 16, 2020) (“ISEC Sec. A. Resp.”)). Additionally,
in response to Commerce’s follow-up supplemental questionnaires,
sworn statements from ISEC and JA Solar staff were placed on the
record confirming “the underlying understanding between [ISEC and
JA Solar] that ISEC’s solar cells were ultimately destined for the
United States.” Id. at 7-12 (citing Letter on Behalf of ISEC to Dep’t
of Commerce re: Inventec’s Supplemental Questionnaire Resp. at
SA-4 to SA-6, PR 78 (Aug. 24, 2020) (“ISEC Supp. Sec. A. Resp.”)
(public version), and ISEC Second Supp. Sec. A. Resp. at 8-12, PR 92
(public version)).

Despite these admissions of actual knowledge by ISEC in its ques-
tionnaire responses and the corroborating sworn statements of ISEC
and JA Solar’s employees confirming that knowledge at the time of
the underlying sales, Commerce determined that ISEC did not have
actual knowledge that its merchandise was destined for the United
States. See Decision Memorandum at 10, 12. Specifically, Commerce
found that the negotiation of the final contract terms agreed upon
between ISEC and JA Solar “deliberately left ambiguous the ultimate
destination of the merchandise,” and that the conscious decision to
use ambiguous contract language indicated that “ISEC really did not
know where the solar cells would ultimately go.” Id. at 10 (concluding
that “[s]Juch knowledge is the essence of Commerce’s knowledge test”).
While Commerce does not specify the critical language changes that
drove its finding, it appears clear from the record that Commerce was
focused on a one-word change in the final contract language. Specifi-
cally, the record includes a draft contract that initially provided that
ISEC’s solar cells would be incorporated into modules that “shall be
ultimately delivered to the United States,” while the final contract
language adopted in September 2019 stated that the solar cells
“might be used” to make modules destined for the United States. See
Pls.’ Br. at 6-11, 6 n.1 (emphases added).

5 The location and name of JA Solar’s subcontractor are examples of business proprietary
information that are not relevant to the underlying dispute. Accordingly, this opinion uses
generic placeholders, such as “Country A,” instead of revealing any confidential informa-
tion.

6 “PR” refers to a document contained in the public administrative record. See ECF No.
13-2. “CR” refers to a document contained in the confidential administrative record. See
ECF No. 13-3.
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Plaintiffs maintain that Commerce’s reliance on this change in
contract language as a basis for finding that ISEC lacked actual
knowledge is unreasonable. Plaintiffs provide a detailed timeline of
the sales arrangement to support its position, which is reproduced
below:

Date Event Record Citation

March 2019 JA Solar began to engage in Letter on Behalf of ISEC to
discussions with ISEC con- Dep’t of Commerce re: Inven-
cerning its intentions to pur- | tec Sections A-D Supplemen-
chase solar cells from ISEC tal Questionnaire Resp. at 9,
that would be sent to [Coun- | CR 67 (Oct. 5, 2020) (“ISEC
try A] for further processing | Second Supp. Sec. A. Resp.”)
into modules prior to ship-
ment to the United States.

June 2019 ISEC came to an agreement ISEC Second Supp. Sec. A
with JA Solar that “the Resp. at 8-9
United States was the final
destination of the cells sold
to JA Solar that were
shipped to its designated
Zl]llzcontractor in [Country

July 2019 Based on this agreement, ISEC Second Supp. Sec. A

ISEC began to ship cells pur-
chased by JA Solar to [Coun-
try A] to be assembled into
modules by JA Solar’ s sub-
contractor prior to being
shipped to the United States.

ISEC formalized its ongoing
arrangement to ship its cells
to [Country A] for further
processing prior to being
shipped to the United States
in a written sales contract.

Resp. at 9

August 2019 ISEC Second Supp. Sec. A

Resp. at 9-10

ISEC Second Supp. Sec. A
Resp. at 9-10

Following ongoing discussion
to formalize ISEC shipping
arrangement with JA Solar,
the two parties finalized a
new sales contract.

September
2019

Pls.” Br. at 5. At oral argument, the court confirmed the parties’
understanding that there were shipments of subject merchandise
made during the POR prior to the adoption of a final written contract
in September 2019. See Oral Argument at 25:45-28:30, ECF No. 48
(Nov. 15, 2022) (Plaintiff arguing how Commerce erred in focusing
only on sales that occurred after finalization of the formal contract);
id. at 1:07:25-1:08:36 (discussing how Commerce has obligation to
diligently consider parties’ course of conduct, including pre-contract
sales); id. at 1:58:45-2:03:30 (discussing parties’ course of conduct
and understanding with respect to shipments pre-dating September
2019 final contract).
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Plaintiffs emphasized that these sales pre-dating the signing of the
final contract were made with the express understanding that JA
Solar would eventually import the solar products into the United
States. See Oral Arg. at 12:00-12:45 (“in July 2019 ISEC made its
first shipment based on [the June 2019] understanding”); id. at
25:45-26:40 (arguing Commerce’s knowledge analysis “focused on the
wrong period of time,” i.e. sales after September 2019 final contract
rather than July 2019 commencement of informal shipping arrange-
ment); id. at 2:01:00-2:01:40 (again confirming existence and inclu-
sion of July 2019 shipments/sales in review); see also Pls.” Br. at 5,
11-12 (confirming shipping arrangement was informally agreed upon
in June 2019 with shipments of solar cells commencing in July 2019
(citing ISEC Second Supp. Sec. A Resp.)). Given the totality of the
record, the court cannot sustain as reasonable Commerce’s determi-
nation that ISEC lacked actual knowledge as to the U.S. destination
for the sales at issue, at least with respect to the sales that pre-date
the adoption of the final contract language.

The Government has explained that Commerce sets a “high” stan-
dard in applying the knowledge test. See Def’s Resp. at 4 (citing
Certain In-Shell Raw Pistachios from Iran, 70 Fed. Reg. 7,470 (Dep’t
of Commerce Feb. 14, 2005) and accompanying IDM Cmt. 1). In
applying this “high” standard, Commerce emphasizes the importance
of contemporaneous documentary evidence. See, e.g., Decision Memo-
randum at 10, 11. With respect to ISEC’s underlying sales that pre-
date the adoption of the final sales contract, the contemporaneous
evidence on the record appears to lead to one, and only one, reason-
able conclusion, namely, that ISEC understood its solar cells to be
destined for the United States. In view of that, Commerce has failed
to account for record evidence that detracts from its ultimate finding.
Therefore, remand is warranted.

Recognizing that ISEC appears to have had actual knowledge in
July 2019 as to the U.S. destination for its sales of solar cells, the
court observes that on remand Commerce may also need to reconsider
the reasonableness of its inference that ISEC lacked knowledge after
August 2019 due to the change in final contract language discussed
above. Additionally, as was noted at oral argument, the parties to the
contract had agreed upon a price for the underlying sales early in
their negotiations, and that price did not change even after the
change to the final contract language relied on by Commerce for
finding no knowledge. See Oral Arg. at 27:45-28:30 (emphasizing how
prices “did not change” after initial July 2019 shipments during final
contract negotiations); id. at 1:34:00-1:37:00 (court inquiry and dis-
cussion about Commerce’s failure to consider solar cell pricing in
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evaluating ISEC’s knowledge). While Commerce has explained that
its knowledge test is designed to identify the “price discriminator,” it
is unclear why Commerce did not address the lack of any price change
in the parties’ negotiations in identifying the price discriminator.

Commerce’s consideration of actual knowledge merits remand for
an additional, separate reason. In rejecting ISEC’s claim of actual
knowledge, Commerce reiterated its finding from the underlying in-
vestigation that “[s]worn statements made well after the time of the
specific sales at issue [are] not relevant to the analysis of whether the
[respondent] had reason to know at the time of the sale that specific
sales of subject merchandise were destined for the U.S.” Decision
Memorandum at 10 (describing Commerce’s application of knowledge
test during investigation and that “it was Commerce’s practice to
‘give greater consideration to physical evidence and documentation
prepared at the time of a transaction than to unsubstantiated state-
ments or declarations that may be in the best interest of the inves-
tigated company sourcing those statements.” (citation omitted)). Ap-
plying those considerations from the investigation here, Commerce
found that “[t]he additional evidence provided by ISEC, specifically
the sworn statements of prior knowledge of employees that were
made expressly to respond to our requests for information in this
administrative review, are the same type of self-serving statements
that we refused to consider as valid evidence of knowledge in the
investigation of this proceeding, when such statements were pre-
sented to Commerce at verification by the respondent....” Id. at 10-11
(concluding that “[t]he memories of employees, even as sworn state-
ments, are not documentary evidence of knowledge of the destina-
tion.”).

At oral argument, the court inquired how it could sustain Com-
merce’s application of the knowledge test as reasonable given that
there was no dispute that “actual” knowledge could only be demon-
strated by an “admission,” and that here, Commerce would not accept
ISEC’s proffered admissions where such admissions were “self-
serving.” See Oral Arg. at 1:41:00-1:42:04. Beyond a vague suggestion
that consideration of knowledge may be different where a respondent
provides a “self-serving” admission, rather than in circumstances
where the respondent is trying to avoid a finding of knowledge, the
Government avoided the court’s question. Id. at 1:42:11-1:45:00 (De-
fendant arguing Commerce would accept “corroborated” self-serving
admissions, while maintaining underlying record lacked corrobora-
tion); see also id. at 54:00-57:00 (distinguishing rejection of “self-
serving” admissions from Commerce’s acceptance of admissions of
knowledge in other matters where admissions were against respon-
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dent’s interest). The Government also was non-responsive to the
court’s inquiry as to how ISEC, or other similarly situated future
respondents, could demonstrate knowledge beyond what was put on
the record here. Id. at 1:15:50-1:21:00. While it may potentially be
reasonable for Commerce to apply the knowledge test differently in
circumstances where a respondent’s admission is “self-serving” than
in circumstances where a respondent seeks to avoid a finding of
knowledge, Commerce has not claimed to have done so. Even if such
a rationale could be discerned from Commerce’s analysis (which it
cannot), Commerce has not explained how such a discriminating
standard could be reasonably applied, much less how it was applied
in the underlying review.

The court has acknowledged and previously affirmed Commerce’s
practice of attaching “more weight to documentary evidence than to
[non-contemporaneous] statements such as declarations;” however,
the context and the record indicate that Commerce’s application of
that practice in this matter is unreasonable. Cf. Durum Gida Sanye
Ve Ticaret A.S. v. United States, 42 CIT ___, , 311 F. Supp. 3d 1367,
1371-72 (2018) (highlighting credibility issues in respondent’s decla-
ration of lack of knowledge, as well as the lack of any supporting
contemporaneous documentary evidence, in affirming Commerce’s
knowledge determination). Here, ISEC and JA Solar provided consis-
tent responses claiming actual knowledge in answering Commerce’s
questionnaires. See Pls.’ Br at 411, 14-20. Plaintiffs supported those
responses with sworn statements of employees who would have had
knowledge at the time of the underlying sales. See id.; see also Pls.
Reply at 1-3. Under the undisputed standard that a finding of actual
knowledge requires an “admission” by the respondent, Commerce’s
refusal to afford any weight to ISEC’s “self-serving” admission in the
underlying proceeding tests the bounds of reasonableness for Com-
merce’s stated practice and cannot be sustained. Accordingly, the
court remands Commerce’s determination that ISEC lacked knowl-
edge as to the U.S. destination for the sales at issue.

C. Constructive Knowledge

JA Solar also argues that even if ISEC did not demonstrate that it
had actual knowledge that the United States was the ultimate des-
tination for the subject sales, it was nevertheless unreasonable for
Commerce to find that ISEC lacked even constructive knowledge of
that fact based on the totality of the record. Pls.” Br. at 14, 23-28. In
the absence of such an admission, or actual knowledge, Commerce
must “look to other evidence to determine whether a [respondent]
should have known that the goods were not for home consumption.”
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Id. at 3 (quoting, with emphasis, INA Walzlager, 21 CIT at 125, 957
F. Supp. at 265). In applying the knowledge test and evaluating
constructive knowledge, Commerce “must diligently inquire into al-
legations of knowledge and render its conclusion based on all relevant
facts and circumstances.” Stupp Corp., 43 CIT at ___, 359 F. Supp. 3d
at 1310.

It appears that Commerce collapsed its determination that ISEC
lacked both actual and constructive knowledge, despite the different
standards applicable to each. See Decision Memorandum at 10-12
(finding generally that “essential facts...do not support ISEC’s con-
tention that it actually knew, or should have known, that the U.S.
was the ultimate destination of the merchandise at issue, at the time
of sale or prior to it.”). Plaintiffs contend that Commerce’s determi-
nation failed to take account of: contemporaneous WeChat, text, and
email exchanges between ISEC and JA Solar employees discussing
the sales arrangement, including the draft and final language of the
sales contract; sworn statements of employees involved in the under-
lying transactions affirming that ISEC had knowledge of the U.S.
destination for the solar products; evidence of the parties’ bilateral
understanding of a business arrangement to create a “closed-loop”
shipping channel (i.e., ISEC’s sales of solar cells to JA Solar’s sub-
contractor in Country A were all destined for sale in the United States
after processing into solar modules); and, evidence corroborating that
all sales of solar cells by ISEC to JA Solar through the aforemen-
tioned “closed-loop” shipping channel did ultimately enter the United
States. Pls.’Br. at 4, 8-27; Pls.” Reply at 4-5. Given this failure to take
into account evidence detracting from its conclusion, including con-
temporaneous documentary evidence to which Commerce claims to
afford the most weight, Plaintiffs insist that Commerce’s resulting
finding that ISEC lacked constructive knowledge cannot be sustained
as reasonable. Pls.” Br. at 23-27 (citing Nippon Steel, 458 F.3d at
1351).

In light of the discussion above and the conclusion that remand is
necessary for Commerce to reconsider its evaluation of actual knowl-
edge, the court need not reach JA Solar’s alternative arguments
regarding constructive knowledge. However, if on remand Commerce
continues to find that ISEC lacked actual knowledge as to any of the
sales at issue, it will then need to address whether the record dem-
onstrates that ISEC had reason to know that the United States was
the ultimate destination for the subject merchandise. In so doing, the
court encourages Commerce to explain its findings as to constructive
knowledge in light of the court’s guidance in this opinion, as well as
the court’s discussions with the parties on the standard for construc-
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tive knowledge at oral argument. See, e.g., Oral Arg. at 47:00-52:00
(discussing differentiation in degree of certainty in actual knowledge
vs. “reason to know” with Defendant’s counsel); id. at 1:07:25-1:13:15
(discussing Commerce’s obligation to consider entirety of record, in-
cluding context of parties’ pre-contract course of conduct); id. at
1:53:45-1:56:05 (discussing degrees of certainty with Plaintiff’s coun-
sel).

ITI. Conclusion

For the foregoing reasons, it is hereby

ORDERED that Commerce’s determination to exclude certain
sales of solar cells from ISEC’s final margin calculation, due to its
finding that ISEC lacked actual or constructive knowledge that the
subject merchandise would ultimately enter the United States, is
remanded to Commerce for further explanation, and if appropriate,
reconsideration; it is further

ORDERED that Commerce shall file its remand results on or
before March 2, 2023; and it is further

ORDERED that, if applicable, the parties shall file a proposed
scheduling order with page limits for comments on the remand re-
sults no later than seven days after Commerce files its remand results
with the court.
Dated: December 19, 2022

New York, New York
/sl Leo M. Gordon

Jupce Leo M. GorpoN
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Slip Op. 22-147

Awmstep Ram. Company, Inc., ASF-K pE Mexico S. pE R.L. b C.V,,
StraTO, INC., WaBTEC CorP. AND TTX Company, Plaintiffs, v. UniteED
StaTES INTERNATIONAL TRADE COMMISSION, AND ACTING SECRETARY
KarueriINe M. Hiner, in her official capacity, Defendants, and
CoaritTion orF FreigaT Ram. CoupLEr Probuckrs, Defendant-
Intervenor.

Before: Judge Gary S. Katzmann
Court No. 22-00307

[Certain Plaintiffs’ Motion for Injunction Pending Appeal is denied.]

Dated: December 20, 2022

Brian B. Perryman, Faegre Drinker Biddle & Reath, LLP, of Washington, D.C.,
argued for Plaintiffs Amsted Rail Company, Inc. and ASF-K de Mexico S. de R.L. de C.V.
With him on the briefs were Richard Ferrin, Douglas J. Heffner and Carolyn Bethea
Connolly.

Ryan M. Proctor, Jones Day, of Washington, D.C., for Plaintiff Wabtec Corp.

Ned H. Marshak, Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP, of New
York, N.Y., argued for Plaintiff Strato, Inc. With him on the joint briefs was Andrew T.
Schutz.

James M. Smith, Covington & Burling LLP, of Washington, D.C., argued for Plain-
tiff TTX Company. With him on the joint briefs were Shara L. Aranoff and Sooan
(Vivian) Chot.

Andrea C. Casson, Assistant General Counsel for Litigation and Jane C. Dempsey,
Attorney-Advisor, Office of the General Counsel, U.S. International Trade Commission,
of Washington, D.C., argued for Defendants U.S. International Trade Commission and
Acting Secretary Katherine M. Hiner, in her official capacity. With them on the briefs
were David A.J. Goldfine.

Daniel B. Pickard, Buchanan Ingersoll & Rooney PC, of Washington, D.C., argued
for Defendant-Intervenor Coalition of Freight Rail Producers. With him on the briefs
were Amanda L. Wetzel and Claire M. Webster.

OPINION AND ORDER

Katzmann, Judge:

The court, having denied a motion for preliminary injunction in this
case for lack of subject matter jurisdiction, is now asked to order
similar injunctive relief during the pendency of an expected appeal.
Certain Plaintiffs Amsted Rail Company, Inc., ASF-K de Mexico S. de
R.L. de C.V,, Strato, Inc., and TTX Company® (together, “Plaintiffs”)
move pursuant to USCIT Rule 62(d) for an injunction pending appeal
of the Judgment, Nov. 15, 2022, ECF No. 82, in this case. See Certain
Pls.” Mot. for Inj. Pending Appeal at 1 n.1, Nov. 18, 2022, ECF No. 89
(“Pls.” Br.”); see also Amsted Rail Co. v. U.S. Int’'l Trade Comm’n, 46
CIT __, __ F. Supp. 3d __, 2022 WL 16959404 (Nov. 15, 2022) (“No-

! Plaintiff Wabtec Corp. does not join the Motion for Injunction Pending Appeal.
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vember 15 Opinion”). Plaintiffs seek “an injunction . . . that, pending
an appeal, forbids defendants, the U.S. International Trade Commis-
sion and Acting Secretary Katherine M. Hiner . . . , from allowing
counsel for the defendant-intervenor, the Coalition of Freight Rail
Producers . . . , any access to the antidumping and countervailing
duty investigations before the Commission.” See Pls.” Br. at 1-2; see
also Certain Freight Rail Couplers and Parts Thereof from China and
Mexico, USITC Inv. Nos. 701-TA-682 & 731-TA-1592-1593 (“Current
Investigations”).

As an initial matter, Plaintiffs’ Motion for Injunction Pending Ap-
peal is premature because an appeal to the Federal Circuit has not
yet been noticed. But even if an appeal were noticed, the court con-
cludes that an injunction pending appeal is unwarranted. Plaintiffs’
Motion for Injunction Pending Appeal is therefore denied.

BACKGROUND
This opinion presumes familiarity with the facts and holding of
Amsted Rail. See 46 CIT __, __ F. Supp. 3d __, 2022 WL 16959404.

Plaintiffs alleged that counsel for Defendant-Intervenor the Coalition
of Freight Coupler Producers (the “Coalition” or “Defendant-
Intervenor”) and his law firm engaged in attorney misconduct be-
cause they had violated the U.S. International Trade Commission’s
(“the Commission”) administrative protective order (“APO”) by using
business proprietary information (“BPI”) for improper purposes, and
continued to participate in ongoing investigations before the Com-
mission despite a disabling conflict of interest. See generally id. at
*9—4. Asserting jurisdiction pursuant to 28 U.S.C. § 1581(i),% Plain-
tiffs sought, under the Administrative Procedure Act, 5 U.S.C. § 706,
immediate review in this court of the Commission’s actions denying
further review of these claims, and sought declaratory and injunctive
relief to block disclosure of Plaintiffs’ BPI to the attorney and law firm
for the remainder of the Current Investigations, disqualification of
the law firm from participating in the investigations, and directive to
the Commission to dismiss the petition that initiated the Current
Investigations without prejudice to refiling. See Am. Verified Compl.
or, in the Alternative, Petition for Writ of Mandamus at J 1, pp.
26-27, Oct. 24, 2022, ECF No. 44. Plaintiffs alternatively pleaded
jurisdiction pursuant to the court’s power to supervise members of its

228 U.S.C. § 1581(i) grants to “the Court of International Trade . . . exclusive jurisdiction
of any civil action commenced against the United States, its agencies, or officers, that arises
out of any law of the United States providing for . . . [the] administration and enforcement”
of “tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other
than the raising of revenue.” 28 U.S.C. § 1581(1)(1)(B), (D).
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bar and as a petition for writ of mandamus. See id. at ] 2-3, pp.
25-26. The court issued the Judgment on November 15, 2022, which
dismissed the case for lack of subject matter jurisdiction. See Judg-
ment at 1. The accompanying opinion found unpersuasive the Com-
mission’s argument that that 28 U.S.C. § 1677f precluded jurisdiction
over Plaintiffs’ claims, see Amsted Rail, 46 CIT at __, __F. Supp. 3d at
_, 2022 WL 16959404, at *6-7, but explained that jurisdiction pur-
suant to 28 U.S.C. § 1581(i) was ultimately improper because §
1581(c)? jurisdiction was not manifestly inadequate, see id. at *7—13.
Alternative bases for jurisdiction were otherwise unavailable. See id.
at *13—14. The Amended Complaint was therefore “dismissed for lack
of subject matter jurisdiction, without prejudice to refiling once a
claim under 28 U.S.C. § 1581(c) is ripe.” Id. at *14. The court made
clear that its “holding expresse[d] no views on the merits of Plaintiffs’
claims.” Id. at *4 n.4, *11.

Three days later, Plaintiffs filed the present Motion for Injunction
Pending Appeal and requested a decision by December 9, 2022. See
Pls.’ Br. at 1-2. The court issued two questions to Plaintiffs on No-
vember 29, 2022, see Order, Nov. 29, 2022, ECF No. 90, to which
Plaintiffs replied the next day, see Certain Pls.” Resp. to Order, Nov.
30, 2022, ECF No. 91. Defendant Commission and Defendant-
Intervenor Coalition filed responses to Plaintiffs’ Motion on December
6, 2022. See Def.-Inter.’s Resp. to Mot. for Inj. Pending Appeal, Dec. 6,
2022, ECF No. 94 (“Def.-Inter.’s Br.”); Def.’s Opp. to Certain Pls.” Mot.
for Inj. Pending Appeal, Dec. 6, 2022, ECF No. 95 (“Def.’s Br.”). The
court held oral argument the next day. See Oral Arg., Dec. 7, 2022,
ECF No. 96. The court invited parties to file post-hearing submis-
sions, and on December 8, 2022, Plaintiffs and Defendant-Intervenor
filed such submissions. See Def.-Inter.’s Post-Argument Submission,
Dec. 8, 2022, ECF No. 98; Pls.” Post-Argument Submission, Dec. 8,
2022, ECF No. 99.

DISCUSSION

The federal district courts and the Court of International Trade
may issue injunctions appropriate to “preserve the status quo until
decision by the appellate court.” Newton v. Consolidated Gas Co. of
N.Y., 258 U.S. 165, 177 (1922); see also 28 U.S.C. § 1585 (granting to
the Court of International Trade “all the powers in law and equity of,
or as conferred by statute upon, a district court of the United States”).
USCIT Rule 62(d), like Federal Rule of Civil Procedure 62(d), codifies

3928 U.S.C. § 1581(c) grants to “[tlhe Court of International Trade . . . exclusive jurisdiction
of any civil action commenced under section 516A or 517 of the Tariff Act of 1930.” 28 U.S.C.
§ 1581(c).
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that principle. Cf. 11 Charles Alan Wright et al., Federal Practice and
Procedure § 2904 (3d ed. 2022). “While an appeal is pending from an
interlocutory order or final judgment that grants, continues, modifies,
refuses, dissolves, or refuses to dissolve or modify an injunction, the
court may suspend, modify, restore, or grant an injunction on terms
for bond or other terms that secure the opposing party’s rights.”
USCIT R. 62(d); see also Fed. R. Civ. P. 62(d) (mirroring this lan-
guage). Because the court denied as moot Plaintiffs’ two motions for
preliminary injunction, see Judgment at 2, and vacated the prior
Temporary Restraining Order, see Order at 1, Nov. 15, 2022, ECF No.
81, Plaintiffs, though they have not yet noticed an appeal to the
Federal Circuit,* now petition the court for an injunction pending
appeal pursuant to USCIT Rule 62(d).’

4 Because the purpose of an injunction pending appeal is to “preserve the status quo until
decision by the appellate court,” Newton, 258 U.S. at 177, the text of Rule 62(d) requires “an
appeal . . . pending from an interlocutory order or final judgment.” USCIT R. 62(d). But
“Iwlhen there is reason to believe that an appeal will be taken, there is no reason why the
district court should not make an order preserving the status quo during the expected
appeal.” Wright et al., Federal Practice and Procedure § 2904; see also Nat’l Fisheries Inst.,
Inc. v. U.S. Bureau of Customs & Border Prot., 34 CIT 1539, 1541, 2010 WL 5139443, at *2
(Dec. 17, 2010) (“The lack of a pending appeal does not necessarily preclude the court from
exercising its power to stay its judgment and in so doing modify the injunctive relief it has
ordered in this case.” (emphasis added)). Courts have routinely considered and denied
injunctions pending appeal under the four-factor test even after noting that such relief may
be premature without a notice of appeal. See, e.g., Nat'l Fisheries Inst., 34 CIT at 1541;
Barber v. Simpson, No. 2:05-CV-2326, 2006 WL 2548189, at *4 (E.D. Cal. Sept. 1, 2006);
Davila v. Texas, 489 F. Supp. 803, 810 (S.D. Tex. 1980).

“The moving Plaintiffs intend to notice an appeal of the judgment regardless of the outcome
of the motion for an injunction pending appeal.” Certain Pls.” Resp. to Order at 2, Nov. 30,
2022, ECF No. 91. Plaintiffs also note that the appeal may be “voluntarily dismissed before
or after the appeal is docketed.” Id. Because there is reason to believe Plaintiffs will appeal,
the court decides the Motion for Injunction Pending Appeal.

5 The Coalition suggests that the court does not have the authority to issue an injunction
pending appeal after finding a lack of subject matter jurisdiction. See Def.-Inter.’s Br. at 2
(“It is a seminal principle of the law that, ‘without proper jurisdiction, a court cannot
proceed at all.” (quoting Steel Co. v. Citizens for Better Env’t, 523 U.S. 83, 84 (1998))). The
general weight of the authority among district courts and the Court of International Trade
indicates that courts may consider motions for injunction pending appeal after dismissal for
lack of subject matter jurisdiction. See, e.g., Potter-Roemer, Inc. v. United States, 12 CIT
1150, 1152, 702 F. Supp. 911, 913 (1988) (granting injunction pending appeal); British Steel
Corp. v. United States, 10 CIT 716, 719, 649 F. Supp. 78, 81 (1986) (granting injunction
pending appeal). But see Blue Valley Hosp., Inc. v. Azar, No. 18-2176, 2018 WL 2986686, at
*2 (D. Kan. June 14, 2018) (“[I]t follows that this Court also lacks the authority to provide
injunctive relief . . . pending appeal.”); Farrell-Cooper Mining Co. v. U.S. Dep’t of the
Interior, No. CIV-16-12, 2016 WL 4097091, at *3 (E.D. Okla. Aug. 1, 2016) (questioning its
authority but nonetheless granting the injunction); Peak Med. Okla. No. 5, Inc. v. Sebelius,
No. 10-CV-597, 2010 WL 4809319, at *1 n.2 (N.D. Okla. Nov. 18, 2010) (collecting cases both
affirming and questioning their authority to issue post-judgment relief).

Even though Peak Medical is not precedential, the court acknowledges the concern that
there may be an “inherent inconsistency in ruling on an injunction pending appeal after
finding the absence of subject matter jurisdiction,” 2010 WL 4809319, at *1 n.2, and notes
the lack of Federal Circuit authority on the issue. The court nonetheless proceeds to
consider Plaintiffs’ Motion for Injunction Pending Appeal by relying on two longstanding
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But even when awarded on a temporary basis pending appeal,
injunctive relief “is an extraordinary remedy never awarded as of
right.” Winter v. Nat. Res. Def. Council, 555 U.S. 7, 24 (2008). An
injunction pending appeal requires the satisfaction of four factors:
“(1) whether the [injunction] applicant has made a strong showing
that he is likely to succeed on the merits; (2) whether the applicant
will be irreparably injured absent a stay; (3) whether issuance of the
[injunction] will substantially injure the other parties interested in
the proceeding; and (4) where the public interest lies.” Standard
Havens Prods., Inc. v. Gencor Indus., Inc., 897 F.2d 511, 512 (Fed. Cir.
1990) (internal quotation marks omitted) (quoting Hilton v. Braun-
skill, 481 U.S. 770, 776 (1987)); see also Nken v. Holder, 556 U.S. 418,
425-26 (2009). Each of the four factors must be demonstrated, Trebro
Mfg., Inc. v. Firefly Equip., LLC, 748 F.3d 1159, 1166 (Fed. Cir. 2014),
though a strong showing of irreparable harm may permit “a reduced
showing of probability of success” on the merits, Silfab Solar, Inc. v.
United States, 892 F.3d 1340, 1345 (Fed. Cir. 2018) (interpreting
Winter, 555 U.S. 7).

First, Plaintiffs fail to demonstrate a strong showing of success on
the merits. “[I]t will ordinarily be enough that the plaintiff has raised
questions going to the merits so serious, substantial, difficult and
doubtful, as to make them a fair ground for litigation.” Standard
Haven, 897 F.2d at 513 (internal quotation marks omitted) (quoting
Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir.
1953)). While Plaintiffs’ claims implicate “sensitive and time-honored
questions of federal jurisdiction and agency power, protection of con-
fidential information, and professional responsibility,” Amsted Rail,
46 CIT at __, __ F. Supp. 3d at __, 2022 WL 16959404, at *1, the
November 15 Opinion focused on Plaintiffs’ burden to establish juris-
diction. “[T]he party asserting § 1581(i) jurisdiction has the burden to
show how that remedy would be manifestly inadequate.” Amsted
Rail, 46 CIT at __, __ F. Supp. 3d at __, 2022 WL 16959404, at *8
(internal quotation marks omitted) (alteration in original) (quoting
Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987)).
Having considered the relevant facts and case law, the court con-
cluded that “Plaintiffs’ allegations of attorney misconduct in this case,
just like their APO breach allegations, are too threadbare to meet the
more specific showing [of] manifest inadequacy under § 1581(i).”
Amsted Rail, 46 CIT at __, __ F. Supp. 3d at __, 2022 WL 16959404,
at *7-11 (emphasis added).

principles: “a federal court always has jurisdiction to determine its own jurisdiction,”
United States v. Ruiz, 536 U.S. 622, 628 (2002), and “a court retains the power to grant
injunctive relief to a party to preserve the status quo during the pendency of an appeal,”
Haw. Hous. Auth. v. Midkiff, 463 U.S. 1323, 1324 (1983).
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Plaintiffs contend that the November 15 Opinion “constitutes re-
versible error,” Pls.’ Br. at 3, because it “erred in shifting the burden
to [the former client] to identify confidences it has shared with its
counsel,’ including erring by ‘fault[ing]’ the former client for failing to
show ‘how its confidences would be relevant in the case,” id. (altera-
tions in original) (quoting United States v. Prevezon Holdings Ltd.,
839 F.3d 227, 241 (2d Cir. 2016)); see also Chugach Elec. Ass’n v. U.S.
Dist. Ct., 370 F.2d 441, 444 (9th Cir. 1966). Instead, Plaintiffs insist
that this court adopt the approach in Makita Corp. v. United States,
which reasoned that:

[TThe former client need show no more than that the matters
embraced within the pending suit wherein his former attorney
appears on behalf of his adversary are substantially related to
the matters or cause of action wherein the attorney previously
represented him, the former client. The Court will assume that
during the course of the former representation confidences were
disclosed to the attorney bearing on the subject matter of the
representation. It will not inquire into their nature and extent.

Makita Corp. v. United States, 17 CIT 240, 246, 819 F. Supp. 1099,
1105 (1993) (quoting T.C. Theatre Corp. v. Warner Bros. Pictures, 113
F. Supp. 265, 268-69 (S.D.N.Y. 1953)).

Plaintiffs have not demonstrated a likelihood of success on this
theory of jurisdiction. As an initial matter, the court did not “shift[]
the burden” to Plaintiffs, where Plaintiffs bore the burden in the first
place. Establishing § 1581(i) jurisdiction is a difficult task, see ARP
Materials, Inc. v. United States, 47 F.4th 1370, 1377 (Fed. Cir. 2022)
(“Though we describe § 1581(i) as a ‘catchall’ provision, ‘its scope is
strictly limited.” (quoting Norcal/Crosetti Foods, Inc. v. United
States, 963 F.2d 356, 359 (Fed. Cir. 1992))), and for good reason.
Confronting Plaintiffs with this heavy burden “preserves the congres-
sionally mandated procedures and safeguards provided in the other
subsections, absent which litigants could ignore the precepts of sub-
sections (a)-(h) and immediately file suit in the Court of International
Trade under subsection (i).” Id. at 1377 (internal quotation marks
omitted) (quoting Norcal/Crosetti Foods, 963 F.2d at 359). The court,
without speculating about fact patterns that would or would not meet
the manifest inadequacy standard, reasoned that “manifest inad-
equacy under § 1581(i)” required “a more specific showing” than the
facts before it. Amsted Rail, 46 CIT at __, __ F. Supp. 3d at __, 2022
WL 16959404, at *11. Put simply, the burden, which was always
Plaintiffs’ to meet, was not satisfied.



122  CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, January 4, 2023

Moreover, even if the court were to conclude that a conflicted rep-
resentation of two substantially related matters existed, Plaintiffs
fail to identify any authority showing that such a finding is by itself
sufficient to satisfy the burden of establishing jurisdiction under §
1581(). Intermingling jurisdiction and merits, Plaintiffs instead cite
cases from the motion to disqualify case law, where evaluating the
“substantial relationship” between two representations is the test for
the remedy of disqualification. See Prevezon Holdings, 839 F.3d at 239
(determining “whether disqualification is warranted” as a clear and
indisputable right to the writ of mandamus); EZ Paintr Corp. v.
Padco, Inc., 746 F.2d 1459, 1460-61 (Fed. Cir. 1984) (determining a
substantial relationship existed on interlocutory appeal from a dis-
trict court’s order to disqualify counsel®); Chugach Elec. Ass’n, 370
F.2d at 444 (entering a disqualification order by writ of mandamus).
None of these cases used the “substantial relationship” test to satisfy
the respective plaintiffs’ burden of showing jurisdiction, let alone
jurisdiction under § 15813).

Plaintiff’s reliance on Makita is similarly misplaced. See 17 CIT
240, 819 F. Supp. 1099. The Makita court presumed jurisdiction
under § 1581(), see id. at 243, 245 & n.6, 819 F. Supp. at 1103-04 &
n.6, then separately used the substantial relationship standard in
evaluating the likelihood of success on the merits prong of the pre-
liminary injunction sought in that case, see id. at 245-50, 819 F.
Supp. at 1103-07 (“To summarize the preceding part C of this opin-
ion, the plaintiffs have persuaded the court of the likelihood of their
success on the merits . . . .”). The Makita court did not, and never
purported to, undertake a jurisdictional analysis, let alone use the
“substantial relationship” standard to somehow lessen the plaintiffs’
burden of establishing § 1581(i) jurisdiction. This court declined on
November 15, and declines again today, to speculate where the
Makita court is silent.” The court instead reviewed Federal Circuit
and Court of International Trade case law on § 1581(i) jurisdiction,

8 The Supreme Court had held that denials of disqualification motions were not subject to
interlocutory appeal, see Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368 (1981), but
had not yet held that grants of disqualification motions were also not collateral orders
subject to interlocutory appeal, see Richardson-Merrell, Inc. v. Koller, 472 U.S. 424, 440-41
(1985).

" The court reiterates:

While the decisions of other trial courts are not binding, it is within the discretion of a
court to consider and address them, particularly where they are cited and debated by the
litigants, and facilitate the analysis of the case now before the court.

Amsted Rail, 46 CIT at __, __ F. Supp. 3d at __, 2022 WL 16959404, at *9 n.12 (citation
omitted) (citing Algoma Steel Corp. v. United States, 865 F.2d 240, 243 (Fed. Cir. 1989)).
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see Amsted Rail, 46 CIT at _, _ F. Supp. 3d at __, 2022 WL
16959404, at *8-10 (citing NEC Corp. v. United States, 151 F.3d 1361
(Fed. Cir. 1998); Shakeproof Indus. Prods. Div. of 1ll. Tool Works Inc.
v. United States, 104 F.3d 1309 (Fed. Cir. 1997); Borusan Mannes-
mann Boru Sanayi ve Ticaret A.S. v. United States, 38 CIT __, 986 F.
Supp. 2d 1381 (2014); Dofasco Inc. v. United States, 28 CIT 263, 326
F. Supp. 2d 1340 (2004), aff’d on other grounds, 390 F.3d 1370 (Fed.
Cir. 2004); Carnation Enters. v. U.S. Dep’t of Com., 13 CIT 604, 719 F.
Supp. 1084 (1989); Koyo Seiko Co. v. United States, 13 CIT 461, 715
F. Supp. 1097 (1989); Nissan Motor Corp. v. United States, 10 CIT
820, 651 F. Supp. 1450 (1986)), and further found Firestone Tire &
Rubber Co. v. Risjord, 449 U.S. 368 (1981), “persuasive in counseling
against interlocutory appeals of attorney disqualification appeals.”
Amsted Rail, 46 CIT at __, __ F. Supp. 3d at __, 2022 WL 16959404,
at *12. Like the Firestone petitioners, Plaintiffs “failled] to supply a
single concrete example of the indelible stamp or taint of which [they]
warnled],” id. (internal quotation marks omitted) (quoting Firestone,
449 U.S. at 376), and even if Plaintiffs had alleged additional facts,®
“[t]he propriety” of an agency’s denial of disqualification “will often be
difficult to assess until its impact on the underlying [proceeding] may
be evaluated, which is normally only after” a “final” determination,
Firestone, 449 U.S. at 377. Ultimately, “our cases . . . require much
more before a ruling may be considered” manifestly inadequate ab-
sent immediate review under 28 U.S.C. § 1581(i). Id. (internal quo-
tation marks omitted) (quoting Firestone, 449 U.S. at 376). The No-
vember 15 Opinion is clear: Plaintiffs, who bear the burden of

8 Plaintiffs allege additional facts in the Amended Verified Complaint of the related case
brought against the U.S. Department of Commerce that, in their view, constitute “specific,
non-exhaustive examples of shared confidences that the Coalition and its counsel could use
against Plaintiffs in the Current Investigations.” Pls.” Br. at 4; see also Am. Verified Compl.
or, in the Alternative, Pet. for Writ of Mandamus ] 29-40, Amsted Rail Co. v. U.S. Dep't
of Com., No. 22-¢v-00316 (CIT Nov. 18, 2022), ECF No. 36. Those facts were not before the
court in this case and will be considered independently in the related case.
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establishing § 1581(), did not show that adequate relief would be
unavailable if they waited for § 1581(c) review to ripen.’

Second, Plaintiffs fail to demonstrate irreparable harm absent an
injunction pending appeal. Following the Commission’s affirmative
preliminary determinations in the Current Investigations on Novem-
ber 15, 2022, and the court’s decision on the same day, the Commis-
sion released the BPI from the preliminary phase to all APO counsel,
including the Coalition’s signatories to the APO, on November 25,
2022. Def’s Br. at 11. The Commission’s final phase investigations,
which must follow Commerce’s preliminary and final investigations,
will not be initiated for several months; the Commission will not
collect any additional BPI before then. Id. Plaintiffs nonetheless in-
sist that “the unfair advantage enjoyed by the Coalition as a result of
its counsel’s disabling conflict of interest arising from his represen-
tation of [Amsted Rail Company] in a substantially related matter is
not something the Commission or the courts can ‘undo’ following final
determinations. The harm is ongoing in nature and will taint the
entire proceedings.” Pls.” Br. at 5.

The Commission’s argument to the contrary is more persuasive. As
an initial matter, Plaintiffs can no longer tie their harm to the immi-
nent release of BPI. “A presently existing, actual threat must be
shown,” Zenith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed.
Cir. 1983) (internal quotation marks omitted) (quoting S.J. Stile
Assocs. Ltd. v. Snyder, 646 F.2d 522, 525 (C.C.P.A. 1981)), and that

9 Plaintiffs further rely on the Federal Circuit in In re University of South Florida Board of
Trustees, which noted that “[o]rders involving the disqualification of counsel can be rem-
edied through a writ of mandamus,” to argue that Plaintiffs have no “other means of
obtaining the relief desired” for purposes of establishing § 1581(i) jurisdiction. 455 F. App’x
988, 990 n.1 (Fed. Cir. Jan. 12, 2012) (citing In re Shared Memory Graphics, LLC, 659 F.3d
1336, 1340 (Fed. Cir. 2011)). That reading is overbroad. The Federal Circuit has not
endorsed a categorical rule that the review of any attorney disqualification decision is
appropriate for mandamus, let alone § 1581(i). See In re Shared Memory Graphics LLC, 659
F.3d at 1340 (“‘Mandamus thus acts as a safety valve to prevent such irreparable harm if
appropriate circumstances are presented.” (emphasis added) (citing Mohawk Indus., Inc. v.
Carpenter, 558 U.S. 100, 111 (2009))). Nor did the November 15 Opinion categorically
“foreclose any interlocutory judicial review of APO breach or attorney misconduct allega-
tions.” Amsted Rail, 46 CIT at __, __ F. Supp. 3d at __, 2022 WL 16959404, at *12 n.16.
Those two Federal Circuit cases involved parties petitioning for review of district court
orders that had found a conflict of interest and implicated the right of petitioners to their
choice of counsel in ongoing litigation. See In re Univ. of S. Fla., 455 F. App’x at 990
(reviewing district court decision to deny withdrawal motion after finding a “concurrent
conflict of interest” for abuse of discretion); In re Shared Memory Graphics, 659 F.3d at
1339-40 (reviewing district court order disqualifying counsel). By contrast, Plaintiffs here
seek immediate review of an agency’s decision not to further investigate alleged ethical
violations and, as this court has explained, are “unable to demonstrate that an order
denying disqualification is ‘effectively unreviewable™” under a § 1581(c) action. See Amsted
Rail,46 CIT at __, __F. Supp. 3d at __, 2022 WL 16959404, at *9-14 (quoting Firestone, 449
U.S. at 376).
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“threat of irreparable harm must be immediate and viable,” Kwo Lee,
Inc. v. United States, 38 CIT __, __, 24 F. Supp. 3d 1322, 1326 (2014).
BPI was already released to the Coalition’s signatories to the APO,
and any future threat of BPI-related harm is not “immediate and
viable” until the Commission initiates the final stages of its investi-
gation in several months. In response, Plaintiffs argue that, with each
passing day, “[t]he ongoing harm remains the Coalition’s unfair ad-
vantage from its ability to exploit confidences and insights about
Plaintiffs’ Mexican FRC production and operations,” even when the
proceeding is not ongoing. Pls.” Post-Argument Submission at 2. But
speculative harm cannot establish irreparability. See Otter Prods.,
LLC v. United States, 38 CIT __, __, 37 F. Supp. 3d 1306, 1315 (2014).
The Commission investigation cannot proceed until Commerce issues
preliminary and final determinations. The threat of irreparable harm
in the intervening months, when neither the parties nor the Com-
mission are engaged in an injury investigation, “must be ‘demon-
strated by probative evidence’ and ‘cannot be determined by sur-
mise.” Id. (citations omitted) (first quoting Am. Inst. for Imported
Steel, Inc. v. United States, 8 CIT 314, 318, 600 F. Supp. 204, 209
(1984); then quoting Elkem Metals Co. v. United States, 25 CIT 186,
192, 135 F. Supp. 2d 1324, 1331 (2001)); see also Winter, 555 U.S. at
21 (“[Pllaintiffs must demonstrate a likelihood of irreparable injury—
not just a possibility—in order to obtain preliminary relief.”). And
without record evidence of imminent injury despite the statutorily-
mandated, several-month hiatus on the Commission’s investigations,
Plaintiffs have not shown a threat of “immediate and viable” harm,
Kwo Lee, Inc. v. United States, 38 CIT at __, 24 F. Supp. 3d at 1326,
sufficient to justify an injunction pending appeal.

Finally, the balance of equities and public interest further weigh in
favor of denial. Injunctions pending appeal are ordinarily limited to
orders preserving the status quo. See Haw. Hous. Auth. v. Midkiff,
463 U.S. 1323, 1324 (1983); Newton, 258 U.S. at 177; Wright et al.,
Federal Practice and Procedure § 2904. While “there may be rare
cases in which a court should issue an affirmative injunction pending
appeal” in order to preserve a live controversy for appeal, Medi-
Natura, Inc. v. Food & Drug Admin., No. CV 20-2066, 2021 WL
1025835, at *7 (D.D.C. Mar. 16, 2021), this is not such a case. The
Coalition would be prematurely and irreversibly deprived of its coun-
sel before the Commission without a final court decision squarely
addressing the merits of the ethical misconduct claim. Furthermore,
the Commission has cognizable interests in conducting injury inves-
tigations on the “fullest possible record, as the public interest re-
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quires,” Def.’s Br. at 14, and soliciting party input when drafting its
final investigation questionnaires, which would be hindered if the
Coalition needed to get new counsel up to speed, see Def.’s Br. at 15.
A postjudgment injunction removing the Coalition’s counsel would,
therefore, substantially injure the Coalition and Commission and run
counter to the public interest.

Concluding that Plaintiffs have failed to meet any of the four factors
for injunctive relief, the court declines to issue post-judgment relief
that would disrupt the status quo and secure Plaintiffs’ victory before
decision on the merits. To be sure, Plaintiffs are entitled to their day
in court. Claims of misconduct should be addressed in the appropriate
fora, and the Commission’s determinations should be subject to ap-
propriate judicial review. But the issue before the court today is not
whether, but when, Plaintiffs may seek judicial review. Plaintiffs may
reformat their challenges to agency determinations not to investigate
allegations of APO and ethical misconduct as part of a § 1581(c)
challenge to a reviewable final determination by the Commission.°
See Amsted Rail, 46 CIT at _, _ F. Supp. 3d at __, 2022 WL
16959404, at *8, *14. In the meantime, Plaintiffs may also move for
expedited appeal before the Federal Circuit. See Fed. Cir. R. 4. As the
Commission notes, however, the fact that appeal has not yet been
noticed appears to undermine the urgency that Plaintiffs are assert-
ing.

For the foregoing reasons, Plaintiffs’ Motion for Injunction Pending
Appeal is denied.

SO ORDERED.

Dated: December 20, 2022
New York, New York
/s! Gary S. Katzmann

JUDGE

10 Congress and the case law have made clear that § 1581(c) challenges include “preliminary
administrative actions . . . that will be incorporated in or superseded by the final determi-
nation,” M S Int’l, Inc. v. United States, 44 CIT __, __, 425 F. Supp. 3d 1332, 1336-37 (2020),
appeal voluntarily dismissed, No. 2020-1670, 2020 WL 9171126 (Fed. Cir. June 16, 2020)
(citing Borusan Mannesmann Boru Sanayi ve Ticaret A. @. v. United States, 38 CIT __, _,
986 F. Supp. 2d 1381, 1384-85 (2014); H.R. Rep. No. 96-1235, at 48 (1980), reprinted in
1980 U.S.C.C.A.N. 3729, 3759-60), and “the procedural correctness of a [final] determina-
tion, as well as the merits,” Miller & Co. v. United States, 824 F.2d 961, 964 (Fed. Cir. 1987).
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Slip Op. 22-149
SENEcA Foops CorroratioN, Plaintiff, v. UniTeEp States, Defendant.

Before: Gary S. Katzmann, Judge
Court No. 22-00243

[The court denies United States Steel Corporation’s Motion to Intervene.]

Dated: December 21, 2022

James M. Smith, Thomas Brugato, Kwan Woo (Kwan) Kim, Covington & Burling
LLP, of Washington, D.C., for Plaintiff Seneca Foods Corporation.

Tara K. Hogan, Assistant Director, Commercial Litigation Branch, U.S. Depart-
ment of Justice, Washington, D.C., for Defendant United States. With her on the briefs
were Brian M. Boynton, Principal Deputy Assistant Attorney General, Patricia M.
McCarthy.

Luke A. Meisner, Jeffrey D. Gerrish, and Michelle R. Avrutin, Schagrin Associates,
of Washington, D.C., for Proposed Defendant-Intervenor United States Steel Corpora-
tion.

OPINION AND ORDER

Katzmann, Judge:

Before the court is a Motion to Intervene in Seneca Foods Corp. v.
United States, Court No. 22-00243, filed by putative Defendant-
Intervenor United States Steel Corporation (“U.S. Steel” or “Putative
Defendant-Intervenor”).

Underpinning Seneca Foods Corp. v. United States is Plaintiff Sen-
eca Foods Corporation (“Seneca” or “Plaintiff’)’s challenge® to the
Department of Commerce’s denial of requests for exclusion from tar-
iffs imposed on certain steel articles under Section 232 of the Trade
Expansion Act of 1962, as codified at 19 U.S.C. § 1862. See Seneca
Compl. { 1, Aug. 19, 2022, ECF No. 6 (“Compl.”). The President
imposes Section 232 tariffs to remedy assessed threats to national
security, in this case an assessed threat to the viability of the U.S.
steel and aluminum industries. See Proclamation 9705 of March 8,
2018: Adjusting Imports of Steel into the United States, 84 Fed. Reg.

! Seneca lodges this challenge under the court’s residual jurisdiction pursuant to 28 U.S.C.
§ 1581(31).
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11,625 (Dep’t Commerce Mar. 15, 2018).2 Seneca — a fruit and veg-
etable processor that requires tin mill products consisting of steel to
manufacture cans for its vegetables — maintains it sought exclusions
for certain products from the Section 232 tariffs to supplement “short-
falls” in domestic supply. Compl. ] 7-8, 10. U.S. Steel — a domestic
producer of tin mill products that claims it “can produce the products
for which Seneca sought exclusions and/or can producle] suitable
substitute products” — opposed Seneca’s exclusion requests before
Commerce and now contends that it has a right to intervene in the
proceedings before this court under CIT Rule 24(a). See U.S. Steel’s
Mot. to Intervene at 2-3, 4, Oct. 5, 2022, ECF No. 11 (“U.S. Steel’s
Mot.”). In the alternative, U.S. Steels submits that it should be per-
mitted to intervene under CIT Rule 24(b). Id. at 3.

Plaintiff and Defendant United States (“the Government”) oppose
U.S. Steel’s Motion to Intervene in its entirety, arguing that U.S.
Steel has no right to intervene under CIT Rule 24(a) and that the
court should exercise its discretion to deny permissive intervention
under CIT Rule 24(b). See Pl.’s Resp. in Opp. to U.S. Steel’s Mot. to
Intervene at 4, 11, Oct. 26, 2022, ECF No. 19 (“Pl.’s Resp.”); see also
U.S. Gov’'t’s Resp. in Opp. to U.S. Steel’s Mot. to Intervene at 1, 6-7,
Oct. 26, 2022, ECF No. 17 (“Def.’s Resp.”).

Upon consideration of U.S. Steel’s Motion and all other relevant
papers and proceedings, the court denies U.S. Steel’s Motion to In-
tervene as Defendant-Intervenor.

I. Precedent Establishes that U.S. Steel Does Not Satisfy the
Requirements for Intervention as of Right under CIT Rule
24(a).

CIT Rule 24(a)(2) affords a right to intervene to “anyone” who
“on a timely motion™:

claims an interest relating to the property or transaction that is
the subject of the action, and is so situated that disposing of the

2 The Federal Circuit recently described the Section 232 scheme as follows:

Section 232 of the Trade Expansion Act of 1962 authorizes the President to restrict
imports of goods to safeguard national security. Pursuant to this authority, in March
2018, the President imposed a 25 percent ad valorem tariff on imports of certain steel
products. Domestic importers could request a tariff exclusion, however, either if the
imported steel product was not produced in the United States in a satisfactory quality,
or for a specific national security consideration. Likewise, any individual or organization
that manufactures steel articles in the United States could then object to any such
exclusion requests, providing domestic steel producers the opportunity to show that
they either have or could have quickly produced a sufficient quantity of the same or
similar quality product.

Cal. Steel Indus., Inc. v. United States, 48 F.4th 1336, 1339 (Fed. Cir. 2022) (citations
omitted).
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action may as a practical matter impair or impede the movant’s
ability to protect its interest, unless existing parties adequately
represent that interest.

USCIT R. 24(a)(2). This rule requires a movant to establish:

(1) the motion is timely; (2) the movant asserts a legally pro-
tectable interest in the property at issue; (3) the movant’s inter-
est “must be of such a direct and immediate character that the
intervenor will either gain or lose by the direct legal operation
and effect of the judgment”; and (4) the movant’s interest will
not be adequately represented by the government.

NLMK Pa., LLC. v. United States, 45 CIT __, __, 553 F. Supp. 3d 1354,
1359 (2021) (quoting Wolfsen Land & Cattle Co. v. Pac. Coast Fed’n of
Fishermen’s Ass’ns, 695 F.3d 1310, 1315 (Fed. Cir. 2012) (emphasis in
original)). Failure to satisfy any one of these requirements defeats the
movant’s right to intervene under CIT Rule 24(a)(2). See Vivitar Corp.
v. United States, 7 CIT 165, 167, 585 F. Supp. 1415, 1417 (1984).

While U.S. Steel claims that it meets each of Rule 24(a)(2)’s require-
ments, see U.S. Steel’s Mot. at 3, Seneca and the Government main-
tain that Federal Circuit precedent dictates that U.S. Steel may not
intervene as of right because, at a minimum, U.S. Steel has no legally
protectable interest, see Pl.’s Resp. at 5; see also Def’s Resp. at 3.
Seneca and the Government are correct.

Before this court, U.S. Steel argues that it has “at least three
interests” for the purposes of Rule 24(a)(2), including: (1) “a partici-
patory interest in ensuring that Commerce’s determinations remain
compliant with the Administrative Procedure Act,” 5 U.S.C. § 500 et
seq.; (2) an economic interest in defending Commerce’s denial of
exclusion requests that ostensibly benefit U.S. Steel’s sales opportu-
nities and price competitiveness; and (3) a status interest “as an
expressly identified beneficiary of Section 232 tariffs on steel ar-
ticles.” See U.S. Steel’s Mot. at 9. An insurmountable hurdle for U.S.
Steel is that the Federal Circuit recently considered and rejected
these precise purported interests in California Steel Industries, Inc. v.
United States. See 48 F.4th 1336, 1343—44 (Fed. Cir. 2022) (“[P]ro-
posed intervenors contend that they have a legally protectable inter-
est in Commerce’s denials of the importers’ exclusion requests, con-
sidering the proposed intervenors’ administrative participation,
direct economic stake, and position as intended beneficiaries of the
Presidents ad valorem tariff. . . . We disagree.” (citations omitted)).
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U.S. Steel advises this court “not [to] follow” the Federal Circuit’s
prior refusal for several reasons. See U.S. Steel’s Mot. at 9. First, U.S.
Steel attempts to draw a factual distinction, arguing that unlike in
California Steel, where “U.S. Steel did not subsequently supply the
products at issue to” the importer requesting an exclusion, U.S.
Steel’s Mot. at 9-10 (emphasis in original) (quoting 48 F.4th at
1340-41), here, “U.S. Steel made multiple tin shipments to Seneca”
“in the wake of Seneca’s . . . exclusion requests,” such that this court’s
“upholding [of] Commerce’s exclusion could provide U. S. Steel with
specific sales opportunities,” thereby impacting U.S. Steel’s interests,
see id. at 10. Even accepting the foregoing as true, any such “specific
sales opportunities,” id., comprise the type of “mere[] economic in-
terests™ that the Federal Circuit has repeatedly declared “[do] not
suffice’ to establish that a proposed intervenor has a legally protect-
able interest.” Cal. Steel, 48 F.4th at 1344 (first alteration in original)
(quoting Wolfsen, 695 F.3d at 1315); see also Am. Mar. Transp., Inc. v.
United States, 870 F.2d 1559, 1562 (Fed. Cir. 1989) (“[A] ‘legally
protectable interest’. . . has been held to require something more than
merely an economic interest.”). Because Putative Defendant-
Intervenor does not articulate a basis to overcome this threshold
obstacle, U.S. Steel’s attempts to distinguish the case at bar fail, and
California Steel’s finding of no legally protectable interest controls.?

Putative Defendant-Intervenor next advises the court “not [to] fol-
low” the Federal Circuit’s prior refusal on the grounds that because
U.S. Steel has requested a rehearing en banc of California Steel, “this
[clourt should not consider the Federal Circuit’s decision . . . to be
final.” U.S. Steel’s Mot. at 8, 11. This, of course, the court cannot do.
See Aireko Constr,, LLC v. United States, 44 CIT __, __, 425 F. Supp.
3d 1307, 1312 (2020) (“Decisions of the Court of Appeals for the
Federal Circuit bind this Court, unless overruled by an en banc
decision by that court or by the Supreme Court.”); Cemex, S.A. v.
United States, 384 F.3d 1314, 1321 n.5 (Fed. Cir. 2004) (stating that
even other Federal Circuit panels “are bound to follow [their] own

3 Even if such economic interests could suffice to establish a “legally protectable interest,”
U.S. Steel’s motion would likewise stumble at the third requirement of CIT Rule 24(a)(2).
Supra p. 3 (enumerating the additional requirement that a movant’s interest “be of such a
direct and immediate character that the intervenor will either gain or lose by the direct
legal operation and effect of the judgment”). As the Government persuasively explains, the
impact — if any — on U.S. Steel stemming from this court’s resolution of Seneca’s under-
lying challenge will be “necessarily indirect.” Def.’s Resp. at 4. This is so, because even if the
court were to sustain Commerce’s exclusion denial — as U.S. Steel desires — Seneca would
“not [be] required to purchase any of their steel from” Putative Defendant-Intervenor, but
rather would remain free to “make the business decision to purchase foreign steel and pay
the tariff to the United States, or not [to] purchase steel at all.” Id. The Federal Circuit has
instructed that such indirect and contingent “interests” do not satisfy the third requirement
of Rule 24(a)(2). See, e.g., Am. Mar. Transp., 870 F.2d at 1561.
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precedent unless it is overruled by the Supreme Court or an en banc
decision”).

Perhaps recognizing that this court is not free to disregard the
binding authority of the Federal Circuit, U.S. Steel alternatively asks
the court to refrain from “decid[ing] the instant motion to intervene
until the Federal Circuit issues a final decision in [California Steel]
on any request for a rehearing en banc.” U.S. Steel’s Mot. at 11. When
considering a motion to stay, the court must weigh the competing
interests at stake. See Landis v. N. Am. Co., 299 U.S. 248, 254-55
(1936). As determined, supra, U.S. Steel has no “legally protectable
interest;” by contrast, Seneca has an interest in receiving expeditious
refunds of any Section 232 duties erroneously paid, which would be
prejudiced by a delay. See NLMK, 553 F. Supp. 3d at 1365. Moreover,
any en banc rehearing of California Steel “will not resolve any part of
[Seneca’s] Complaint,” such that “the proposed stay would not con-
serve any judicial or party resources.” Id. at 1366. Accordingly, in
light of the balance of equities, the court declines U.S. Steel’s invita-
tion to delay resolution of the instant motion.*

In sum, adhering to Federal Circuit precedent — as this court must
— U.S. Steel does not satisfy the requirements for intervention as of
right under CIT Rule 24(a).

II. U.S. Steel Is Not Permitted to Intervene under CIT Rule
24(b).

CIT Rule 24(b) instructs, in relevant part, that “[o]n timely motion,
the court may permit anyone to intervene who” “is given a conditional
right to intervene by a federal statute.” USCIT R. 24(b)(1)(A). Para-
graph 2631(G)(1) of 28 U.S.C. affords such a “conditional right” to
“lalny person who would be adversely affected or aggrieved by a
decision in a civil action pending in the Court of International Trade.”
28 U.S.C. § 2631(j)(1). “Once a proposed intervenor demonstrates that
it will be adversely affected or aggrieved, the court must ‘consider
whether [any such] intervention will unduly delay or prejudice the
adjudication of the rights of the original parties.” NLMK, 553 F.
Supp. 3d at 1359 (quoting 28 U.S.C. § 2631(G)(2)).

U.S. Steel contends it should be permitted to intervene in the case
at bar because it satisfies the requirements of the above rules and
because its intervention will not unduly delay or prejudice the adju-
dication of Seneca’s right. See U.S. Steel’s Mot. at 11-14. By contrast,
Seneca and the Government maintain that “U.S. Steel has no condi-
tional right to intervene by statute because it will not be aggrieved by

4 Of course, if the Federal Circuit sitting en banc reverses California Steel, U.S. Steel may
renew its Motion to Intervene and explain why any such decision warrants a different
outcome in the proceedings at bar.
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this action.” P1.’s Resp. at 12; Def.’s Resp. at 6 (substantively similar).
Here too, Seneca and the Government are correct.

The court agrees with Seneca that Putative Defendant-Intervenor
“misstates the potential [economic] consequences of this case,” Pl.’s
Resp. at 13 (alteration in original) (quoting NLMK, 553 F.3d at 1363),
with its argument that any reversal of Commerce’s exclusion deter-
mination “would result in an increase in tariff-free imports of directly
competitive products” such that U.S. Steel qualifies as “adversely
affected or aggrieved” for purposes of 28 U.S.C. § 2631()(1) and CIT
Rule 24(b)(1)(A), see U.S. Steel’s Mot. at 13. As Seneca and the Gov-
ernment explain, the dispute at bar concerns duties that Seneca has
already paid and does not involve any requests for prospective relief.
See Pl’s Br. at 13-14; see also Def.’s Resp. at 6. If Seneca were to
prevail in the underlying litigation, the United States Government,
and not the domestic steel industry, would pay any resultant duty
refunds. See Def.’s Resp. at 4. Accordingly, any attendant competitive
injury — if, indeed, there is any — to U.S. Steel would be too diffuse
to render it “adversely affected or aggrieved by a decision” of this
court.’ 28 U.S.C. § 2631()(1).

Because Putative Defendant-Intervenor does not meet the require-
ments under 28 U.S.C. § 2631(j)(1) and CIT Rule 24(b)(1)(A),® the
court denies U.S. Steel’s motion for permissive intervention.

For the foregoing reasons, it is hereby:

ORDERED that U.S. Steel’s Motion to Intervene, ECF No. 11, is
denied.

SO ORDERED.

Dated: December 21, 2022
New York, New York
/s! Gary S. Katzmann

Gary S. KaTzZMANN, JUDGE

5 Nor, as previously explained, would the court’s affirmance of the exclusion denials by
Commerce — a favorable result in Putative Defendant-Intervenor’s estimation — neces-
sarily result in any benefits to U.S. Steel. Supra p. 5 n.3.

8 Having determined that U.S. Steel does not meet the statutory requirements for permis-
sive intervention under 28 U.S.C. § 2631(j)(1), the court need not consider whether inter-
vention would unduly delay adjudication of Seneca’s claim.
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Slip Op. 22-150

Linvi CrENGEN IMPORT AND ExportT Co., Lip., Plaintiff, and Cerric Co.,
L., et al., Consolidated Plaintiffs, v. Unirep States, Defendant,
and CoaLritioN For Fair TrabpE oF Harbwoop Prywoop, Defendant-
Intervenor.

Before: Jennifer Choe-Groves, Judge
Consol. Court No. 18-00002

[Remanding the fourth remand determination of the U.S. Department of Com-
merce, following the final determination in the antidumping duty investigation of
certain hardwood plywood products from the People’s Republic of China.]

Dated: December 21, 2022

Gregory S. Menegaz, Alexandra H. Salzman, James K. Horgan, and John J. Kenkel,
deKieffer & Horgan, PLLC, of Washington, D.C., for Plaintiff Linyi Chengen Import
and Export Co., Ltd., Consolidated Plaintiffs Far East American, Inc. and Shandong
Dongfang Bayley Wood Co., Ltd., and Consolidated Plaintiffs and Plaintiff-Intervenors
Celtic Co., Ltd., Jiaxing Gsun Import & Export Co., Ltd., Anhui Hoda Wood Co., Ltd.,
Jiaxing Hengtong Wood Co., Ltd., Linyi Evergreen Wood Co., Ltd., Linyi Glary Plywood
Co., Ltd., Linyi Hengsheng Wood Industry Co., Ltd., Linyi Huasheng Yongbin Wood
Co., Ltd., Linyi Jiahe Wood Industry Co., Ltd., Linyi Linhai Wood Co., Ltd., Linyi
Mingzhu Wood Co., Ltd., Linyi Sanfortune Wood Co., Ltd., Qingdao Good Faith Import
and Export Co., Ltd., Shandong Qishan International Trading Co., Ltd., Shanghai
Futuwood Trading Co., Ltd., Suining Pengxiang Wood Co., Ltd., Sugian Hopeway
International Trade Co., Ltd., Suzhou Oriental Dragon Import and Export Co., Ltd.,
Xuzhou Andefu Wood Co., Ltd., Xuzhou Jiangyang Wood Industries Co., Ltd., Xuzhou
Longyuan Wood Industry Co., Ltd., Xuzhou Pinlin International Trade Co., Ltd.,
Xuzhou Shengping Import and Export Co., Ltd., and Xuzhou Timber International
Trade Co., Ltd.

Jeffrey S. Neeley, Nithya Nagarajan, and Stephen W. Brophy, Husch Blackwell LLP,
of Washington, D.C., for Consolidated Plaintiffs Zhejiang Dehua TB Import & Export
Co., Ltd., Highland Industries Inc., Jiashan Dalin Wood Industry Co., Ltd., Happy
Wood Industrial Group Co., Ltd., Jiangsu High Hope Arser Co., Ltd., Sugian Yaorun
Trade Co., Ltd., Yangzhou Hanov International Co., Ltd., G.D. Enterprise Limited,
Deqing China-Africa Foreign Trade Port Co., Ltd., Pizhou Jin Sheng Yuan Interna-
tional Trade Co., Ltd., Xuzhou Shuiwangxing Trading Co., Ltd., Cosco Star Interna-
tional Co., Ltd., Linyi City Dongfang Jinxin Economic & Trade Co., Ltd., Linyi City
Shenrui International Trade Co., Ltd., Jiangsu Qianjiuren International Trading Co.,
Ltd., and Qingdao Top P&Q International Corp.

Jeffrey S. Grimson, Bryan P. Cenko, Jill A. Cramer, Kristin H. Mowry, and Sarah M.
Wyss, Mowry & Grimson, PLLC, of Washington, D.C., for Consolidated Plaintiffs
Taraca Pacific, Inc., Canusa Wood Products, Ltd., Concannon Corporation d/b/a Con-
cannon Lumber Company, Fabuwood Cabinetry Corporation, Holland Southwest In-
ternational Inc., Liberty Woods International, Inc., Northwest Hardwoods, Inc., Rich-
mond International Forest Products, LLC, and USPLY LLC.

Sonia M. Orfield, Trial Attorney, Commercial Litigation Branch, Civil Division, U.S.
Department of Justice, of Washington, D.C., for Defendant United States. With her on
the brief were Brian M. Boynton, Acting Assistant Attorney General, Jeanne E. Da-
vidson, Director, and Tara K. Hogan, Assistant Director. Of counsel were Nikki Kal-
bing, Attorney, and Savannah R. Maxwell, Attorney, Office of the Chief Counsel for
Trade Enforcement and Compliance, U.S. Department of Commerce.
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Timothy C. Brightbill, Adam M. Teslik, Derick G. Holt, Elizabeth S. Lee, Jeffrey O.
Frank, Laura El-Sabaawi, Maureen E. Thorson, Stephanie M. Bell, and Tessa V.
Capeloto, Wiley Rein LLP, of Washington, D.C., for Defendant-Intervenor Coalition for
Fair Trade of Hardwood Plywood.

OPINION AND ORDER

Choe-Groves, Judge:

This action concerns the import of hardwood and decorative ply-
wood and certain veneered panels into the United States from the
People’s Republic of China (“China”), subject to the final affirmative
determination in an antidumping duty investigation by the U.S.
Department of Commerce (“Commerce”). See Certain Hardwood Ply-
wood Products from the People’s Republic of China, 82 Fed. Reg.
53,460 (Dep’t of Commerce Nov. 16, 2017) (final determination of
sales at less than fair value), as amended, 83 Fed. Reg. 504 (Dep’t of
Commerce Jan. 4, 2018) (amended final determination of sales at less
than fair value) (collectively “Final Determination”); see also Issues
and Decision Mem. for the Final Determination of the Antidumping
Duty Investigation of Certain Hardwood Plywood Products from Peo-
ple’s Republic of China (“Final IDM”), ECF No. 25-7.

Before the Court are the Final Results of Redetermination Pursu-
ant to Court Remand (“Fourth Remand Determination”), ECF Nos.
205-1, 206-1, which the Court ordered in Linyi Chengen Import &
Export Co. v. United States (“Linyt Chengen IV”), 45 CIT __, 539 F.
Supp. 3d 1269 (2021). Consolidated Plaintiffs Zhejiang Dehua TB
Import & Export Co. (“Dehua TB”), Taraca Pacific, Inc. (“Taraca”),
and Celtic Co. (“Celtic”) filed comments in opposition to the Fourth
Remand Determination. Plaintiff Linyi Chengen Import & Export Co.
(“Linyi Chengen”), and Consolidated Plaintiff Shandong Dongfang
Bayley Wood Co. (“Bayley”), both mandatory respondents, did not file
comments in response to the Fourth Remand Determination.

Dehua TB filed comments collectively on behalf of itself and High-
land Industries, Inc., Jiashan Dalin Wood Industry Co., Happy Wood
Industrial Group Co., Jiangsu High Hope Arser Co., Suqgian Yaorun
Trade Co., Yangzhou Hanov International Co., G.D. Enterprise Ltd.,
Deqing China-Africa Foreign Trade Port Co., Pizhou Jin Sheng Yuan
International Trade Co., Xuzhou Shuiwangxing Trading Co., Cosco
Star International Co., Linyi City Dongfang Jinxin Economic & Trade
Co., Linyi City Shenrui International Trade Co., Jiangsu Qianjiuren
International Trading Co., and Qingdao Top P&Q International Corp.
Comments Opp’n Third Remand Redetermination Behalf Consol. Pls.
[Dehua TB] et. al. (“the Dehua TB Comments” or “Dehua TB Cmts.”),
ECF No. 208.
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Taraca filed comments collectively on behalf of itself and Canusa
Wood Products, Ltd., Concannon Corp. d/b/a Concannon Lumber Co.,
Fabuwood Cabinetry Corp., Holland Southwest International, Inc.,
Liberty Woods International, Inc., Northwest Hardwoods, Inc., Rich-
mond International Forest Products, LLC, and USPLY LLC. Consol.
Pls. [Taraca], Canusa Wood Products Ltd., Concannon Corp. [d/b/a]
Concannon Lumber Co., Fabuwood Cabinetry Corp., Holland South-
west International Inc., Liberty Woods International, Inc., Northwest
Hardwoods, Inc., Richmond International Forest Products, LLC, &
USPLY LLC Comments Opp’n Third Remand Redetermination (“the
Taraca Comments” or “Taraca Cmts.”), ECF No. 209.

Celtic filed comments collectively on behalf of itself and Anhui Hoda
Wood Co., Far East American, Inc., Jiaxing Gsun Import & Export
Co., Jiaxing Hengtong Wood Co., Linyi Evergreen Wood Co., Linyi
Glary Plywood Co., Linyi Jiahe Wood Industry Co., Linyi Linhai Wood
Co., Linyi Hengsheng Wood Industry Co., Linyi Huasheng Yongbin
Wood Co., Linyi Mingzhu Wood Co., Linyi Sanfortune Wood Co.,
Qingdao Good Faith Import & Export Co., Shanghai Futuwood Trad-
ing Co., Shandong Qishan International Trading Co., Suining Pengxi-
ang Wood Co., Suqian Hopeway International Trade Co., Suzhou
Oriental Dragon Import & Export Co., Xuzhou Andefu Wood Co.,
Xuzhou Jiangyang Wood Industries Co., Xuzhou Longyuan Wood
Industry Co., Xuzhou Pinlin International Trade Co., Xuzhou Sheng-
ping Import & Export Co., and Xuzhou Timber International Trade
Co. Consol. Separate Rate Pls.” Comments Opp’n Fourth Remand
Redetermination (“the Celtic Comments” or “Celtic Cmts.”), ECF Nos.
210, 211.

The Court refers collectively to the non-examined parties that filed
the Dehua TB Comments, the Taraca Comments, and the Celtic
Comments as the “Separate Rate Plaintiffs.”

Defendant United States (“Defendant”) responded to the Dehua TB
Comments, the Taraca Comments, and the Celtic Comments. Def.’s
Resp. Comments Remand Redetermination (“Def.’s Resp.”), ECF Nos.
214, 215. Defendant-Intervenor Coalition for Fair Trade of Hardwood
Plywood (“Defendant-Intervenor”) filed comments in support of the
Fourth Remand Determination. [Def.-Intervenor]’s Comments Supp.
Commerce’s Remand Redetermination (“Def.-Interv.’s Cmts.”), ECF
Nos. 213, 216.

The Court reviews whether Commerce’s separate rate for the non-
examined companies that were granted separate rate status (“all-
others separate rate”) is supported by substantial evidence. For the
reasons discussed below, the Court holds that the all-others separate
rate is not supported by substantial evidence and remands Com-
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merce’s Fourth Remand Determination.
BACKGROUND

The Court presumes familiarity with the underlying facts and pro-
cedural history of this case and recites the facts relevant to the
Court’s review of the Fourth Remand Determination. See Linyi Chen-
gen Imp. & Exp. Co. v. United States, 43 CIT__, __, 391 F. Supp. 3d
1283, 1287-92 (2019); Linyi Chengen Imp. & Exp. Co. v. United
States, 44 CIT __, _, 433 F. Supp. 3d 1278, 1280-84 (2020); Linyi
Chengen Imp. & Exp. Co. v. United States (“Linyi Chengen II1”), 44
CIT __, __, 487 F. Supp. 3d 1349, 1351-54 (2020); Linyi Chengen IV,
45 CIT at __, 539 F. Supp. 3d at 1271-1274.

Commerce initiated an antidumping investigation after reviewing
an antidumping duty petition (“Petition”) submitted by Defendant-
Intervenor. See Certain Hardwood Plywood Products from the Peo-
ple’s Republic of China, 81 Fed. Reg. 91,125 (Dep’t of Commerce Dec.
16, 2016) (initiation of less-than-fair-value investigation). The Peti-
tion contained price quotes, i.e., “two offers for sale for hardwood
plywood produced in [China] from a Chinese exporter,” as the basis
for its estimated dumping margins ranging from 104.06% to 114.72%.
See id. at 91,128-29.

Commerce accepted applications from exporters and producers
seeking to obtain separate rate status in the investigation (“separate
rate applications”) to avoid the country-wide dumping margin be-
cause the investigation involved products from China, a non-market
economy. See id. at 91,129. Commerce assigned the all-others sepa-
rate rate to the companies that were not individually examined but
demonstrated their eligibility for separate rate status (“separate rate
respondents”). Final Determination, 82 Fed. Reg. at 53,462. Com-
merce selected Bayley and Linyi Chengen as the only mandatory
respondents in the investigation. See Decision Mem. Prelim. Deter-
mination Antidumping Duty Investigation of Certain Hardwood Ply-
wood Products from the People’s Republic of China (June 16, 2017)
(“Prelim. DM”) at 4, PR 734."

In Linyi Chengen III, 44 CIT __, _ , 487 F. Supp. 3d 1349, 1356
(2020), the Court sustained as reasonable and supported by substan-
tial evidence Commerce’s determination that Linyi Chengen’s dump-
ing margin was 0%. Id. at 1356. The Court also concluded that
Commerce did not support with substantial evidence its departure
from the expected method and its determination of the all-others
separate rate of 57.36% by using the simple average of Linyi Chen-

! Citations to the administrative record reflect the public record (‘PR”) document numbers.
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gen’s 0% rate and Bayley’s adverse facts available (“AFA”) rate of
114.72% and remanded the case for Commerce to reconsider or pro-
vide additional evidence. Id. at 1355-59.

In Linyi Chengen IV, 45 CIT __, __, 539 F. Supp. 3d 1269, 1276
(2021), the Court concluded that Commerce reasonably supported its
determination to depart from the expected method in determining the
all-others separate rate because Linyi Chengen’s 0% rate would not
be reflective of the potential dumping margins. Id. at 1276. Com-
merce based its determination on the evidence reviewed, including
the comparability of a Petition price quote to a price from the Petition
Separate Rate Application, differences between Linyi Chengen’s and
the Separate Rate Plaintiffs’ pricing and cost structures, and com-
mercial invoices showing disparities between the Separate Rate
Plaintiffs’ and Linyi Chengen’s selling activities. Id. Commerce again
applied “any reasonable method” and calculated the all-others sepa-
rate rate of 57.36% by using the simple average of Linyi Chengen’s 0%
rate and Bayley’s AFA rate of 114.72%. Id. This Court again concluded
that Commerce’s application of the 57.36% all-others separate rate to
the Separate Rate Plaintiffs was not reasonable and was unsupported
by substantial evidence. Id. at 1278. This Court noted that when
applying “any reasonable method,” Commerce is still required to
assign dumping margins as accurately as possible that are supported
by substantial evidence, and that Commerce cited as record evidence
only one commercial invoice showing an approximately 20% price
difference between the prices of the Petition Separate Rate Applica-
tion and Linyi Chengen. Id. at 1277-78. Because Commerce’s deter-
mination was not reasonable and was unsupported by substantial
evidence, the Court remanded Commerce’s determination. Id.

In the Fourth Remand Determination, Commerce assigned the
same 57.36% all-others separate rate to the Separate Rate Plaintiffs,
again taking the arithmetic average of the highest possible AFA rate
and Linyi Chengen’s 0% rate. Fourth Remand Determination at 9.
The Court again finds Commerce’s determination to be unsupported
by substantial evidence.

JURISDICTION AND STANDARD OF REVIEW

The U.S. Court of International Trade has jurisdiction under 19
U.S.C. § 1516a(a)(2)(B)(1) and 28 U.S.C. § 1581(c). The Court shall
hold unlawful any determination found to be unsupported by sub-
stantial evidence on the record or otherwise not in accordance with
the law. 19 U.S.C. § 1516a(b)(1)(B)(i). The Court reviews determina-
tions made on remand for compliance with the Court’s remand order.
Ad Hoc Shrimp Trade Action Comm. v. United States, 38 CIT __, __,
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992 F. Supp. 2d 1285, 1290 (2014), affd, 802 F.3d 1339 (Fed. Cir.
2015).

DISCUSSION

I. Legal Framework

Commerce is authorized by statute to calculate and impose a dump-
ing margin on imported subject merchandise after determining that
it is sold in the United States at less than fair value. 19 U.S.C. § 1673.
Commerce determines an estimated weighted average dumping mar-
gin for each individually examined exporter and producer and one
all-others separate rate for non-examined companies. 19 U.S.C. §
1673d(c)(1)(B). The Court of Appeals for the Federal Circuit has
upheld Commerce’s reliance on this method for determining the es-
timated all-others separate rate in § 1673d(c)(5) when “determining
the separate rate for exporters and producers from nonmarket econo-
mies that demonstrate their independence from the government but
that are not individually investigated.” Changzhou Hawd Flooring
Co. v. United States, 848 F.3d 1006, 1011 (Fed. Cir. 2017) (citing
Albemarle Corp. & Subsidiaries v. United States, 821 F.3d 1345, 1348
(Fed. Cir. 2016)).

The general rule for calculating the all-others separate rate is to
weight-average the estimated weighted average dumping margins
established for exporters and producers individually investigated,
excluding any zero and de minimis margins, and any margins deter-
mined entirely on the basis of facts available, including adverse facts
available. 19 U.S.C. § 1673d(c)(5)(A). If the estimated weighted aver-
age dumping margins established for all exporters and producers
individually investigated are zero or de minimis, or are determined
entirely under 19 U.S.C. § 1677e¢ (i.e., determinations on basis of facts
available), Commerce may invoke an exception to the general rule. Id.
§ 1673d(c)(5)(B). The Statement of Administrative Action provides
further guidance, instructing that when the dumping margins for all
individually examined respondents are determined entirely on the
basis of the facts available or are zero or de minimis, the “expected
method” of determining the all-others separate rate is to weight-
average the margins determined pursuant to the facts available and
the zero and de minimis margins, provided that volume data is
available. Uruguay Round Agreements Act, Statement of Administra-
tive Action (“SAA”), H.R. Doc. No. 103-316, vol. 1, at 873 (1994),
reprinted in 1994 U.S.C.C.A.N. 4040, 4201.

Commerce may depart from the “expected method” and use “any
reasonable method” if it reasonably concludes that the expected
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method is not feasible or results in an average that would not be
reasonably reflective of potential dumping margins for non-
investigated exporters or producers. See 19 U.S.C. § 1673d(c)(5)(B);
Navneet Publications (India) Ltd. v. United States, 38 CIT __, __, 999
F. Supp. 2d 1354, 1358 (2014) (“[TThe following hierarchy [is applied]
when calculating all-others rates—(1) the ‘[gleneral rule’ set forth in
§ 1673d(c)(5)(A), (2) the alternative ‘expected method’ under §
1673d(c)(5)(B), and (3) any other reasonable method when the
‘expected method’ is not feasible or does not reasonably reflect poten-
tial dumping margins”); see also SAA at 873, reprinted in 1994
U.S.C.C.A.N. at 4201; Albemarle Corp., 821 F.3d at 1351-52 (quoting
SAA at 873, reprinted in 1994 U.S.C.C.A.N. at 4201). Any reasonable
method may include averaging the estimated weighted average
dumping margins determined for the exporters and producers indi-
vidually investigated. 19 U.S.C. § 1673d(c)(5)(B).

While Commerce is permitted to use various methodologies, “it is
possible for the application of a particular methodology to be unrea-
sonable in a given case.” Yangzhou Bestpak Gifts & Crafts Co. v.
United States (“Yangzhou Bestpak”), 716 F.3d 1370, 1378 (Fed. Cir.
2013) (quoting Thai Pineapple Canning Indus. Corp. v. United States,
273 F. 3d 1077, 1085 (Fed. Cir. 2001)). In this case, the Court analyzes
whether Commerce’s methodology is reasonable as applied and sup-
ported by substantial evidence.

II. The Parties’ Contentions

The Separate Rate Plaintiffs challenge Commerce’s Fourth Remand
Determination on numerous grounds. The Celtic Comments challenge
Commerce’s Fourth Remand Determination by arguing that Com-
merce failed to calculate a margin that is reasonably reflective of the
Separate Rate Plaintiffs’ potential dumping margin. Celtic Cmts. at 2.
The Celtic Comments assert that Commerce’s examination of addi-
tional invoices in a supplemental questionnaire on fourth remand
was flawed because the new documents reflect purchases of plywood
in China from the Separate Rate Petitioner’s own suppliers, rather
than from additional sales of subject merchandise to the United
States. Id. at 3. The Celtic Comments state that the price at which the
Petition Separate Rate Application exporter bought plywood in China
was not relevant to Commerce’s inquiry of the U.S. sales price, and
the sales price was actually higher than the price at which the
products were bought. Id. The Celtic Comments note that the invoice
was not the only evidence of a sale of the specific plywood in the
supplement questionnaire, which contained another invoice showing
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higher sales prices. Id. The Celtic Comments argue that Commerce
cited only two invoices showing lower sales prices than Linyi Chen-
gen’s sale of a similar product, while ignoring other invoices on the
record that show sales of similar products at higher prices than Linyi
Chengen’s sale. Id. at 3. The Celtic Comments contend that other
information on the record that could have been considered by Com-
merce includes full questionnaires submitted voluntarily by Jiang-
yang Wood, showing sales prices that range below and above the sales
prices of Linyi Chengen. Id. at 7-8. The Celtic Comments assert also
that Commerce ignored relevant sales data of Bayley, who placed a
full U.S. sales database on the record. Id. at 8. In addition, the Celtic
Comments contend that Commerce ignored sales data on the record
from numerous Separate Rate Plaintiffs that show sales prices in the
range of or higher than Linyi Chengen’s sales prices. Id.

The Taraca Comments challenge Commerce’s assertion that the
only alternative rates on the record are those rates listed in the
Petition. Taraca Cmts. at 5-6. The Taraca Comments assert that
Commerce ignored evidence on the record, specifically the Separate
Rate Applications containing commercial invoices of over 100 compa-
nies that Commerce determined were separate from the China-wide
entity. Id. at 6. The Taraca Comments contend that many of the sales
invoices of the Separate Rate Plaintiffs show pricing higher than
Linyi Chengen’s prices. Id. The Taraca Comments note that Com-
merce recognized that there is no basis to choose between the two
Petition rates of 114.72% and 104.06% because both are for similar
subject merchandise. Id. The Taraca Comments contend that Com-
merce unreasonably chose the highest potential Petition rate between
a choice of the higher AFA rate of 114.72% and the lower Petition rate
of 104.06%, particularly in light of information on the record consist-
ing of invoices from forty Separate Rate Plaintiffs showing a variety
of prices, some that were higher than Linyi Chengen’s price. Id. The
Taraca Comments criticize Commerce for claiming that the record
provides no opportunity for Commerce to know or calculate the actual
dumping margins of the Separate Rate Plaintiffs and for only relying
on the rates listed in the Petition, while ignoring alternate evidence
on the record of prices from the Separate Rate Plaintiffs. Id. at 5-6.

The Dehua Comments argue similarly that Commerce complained
of a limited record, which is “of Commerce’s own making.” Dehua TB
at 3. The Dehua Comments contend that the information cited by
Commerce is flawed, unreasonable, and does not provide substantial
support for Commerce’s remand determination. Id. at 4-6.

The Government argues that Commerce’s Fourth Remand Deter-
mination is supported by substantial evidence because on remand
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Commerce reexamined the record and identified additional evidence
of commercial invoices that support Commerce’s determination to
rely on the Petition rate. Def.’s Resp. at 7-8. The Government con-
tends that several reasons support Commerce’s Fourth Remand De-
termination.

First, the Government contends that Commerce’s reliance on the
Petition rate is supported by the price quote that forms the basis of
the Petition rate and the invoice that corroborates that exporter’s
selling practices. Id. at 8. Commerce explained that “comparing
prices between two companies selling comparable goods is a reason-
able analysis to conduct in the antidumping context, where price
comparisons form the basis of all calculated rates.” Id. (quoting the
Fourth Remand Determination at 29). The Government contends that
this price comparison “sufficiently tethers the actual selling activities
of separate rate recipients . . . to the margins in the petitionl,]”
because it indicates that sales were made at even lower prices than
those that resulted in the Petition rates during the period of investi-
gation. Id. at 8-9. The Government asserts that Commerce analyzed
additional invoices for plywood purchased by the Petition Separate
Rate Exporter from each of its suppliers. Id. at 9. The Government
contends that the Petition Separate Rate Exporter “sold plywood to
the United States during the period of investigation at even lower
rates than the prices identified in the petition.” Id. (citing Fourth
Remand Determination at 32).

Second, the Government contends that Commerce reconsidered the
57.36% all-others separate rate applied to the Separate Rate Plain-
tiffs and provided a reasonable explanation of why it declined to use
an alternative method for calculating the rate. Id. at 11. The Govern-
ment argues that after the Court sustained Commerce’s decision to
calculate the separate rate using any reasonable method, Commerce
investigated the other rates on the record of this investigation. The
Government contends that the Court should sustain Commerce’s
determination because Commerce explained that: (1) the record does
not provide any opportunity for Commerce to know or calculate the
actual dumping margins of the Separate Rate Plaintiffs, (2) the only
rates on the record of the review were the China-wide entity rate of
114.72%, and Linyi Chengen’s 0% rate, and (3) the limited record
information indicates that the selling behavior varied during the
period of investigation. Id. at 11-13. The Government asserts that
Commerce’s determination is reasonable because the simple average
of the two available rates most accurately represents the variance in
potential dumping margins. Id.



142  CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, January 4, 2023

The Government argues that Commerce was reasonable by select-
ing the higher of the two potential rates between 104.06% and
114.72% because “both of the petition rates begin with the pricing
established by the Petition [Separate Rate] Exporter . . . [and] both of
these rates are representative of the dumping behavior of the Sepa-
rate Rate Plaintiffs.” Id. at 13 (citing the Fourth Remand Determina-
tion at 12). The Government contends that because both of the po-
tential rates were for in-scope plywood products, Commerce had no
basis to choose between them. Id. The Government argues that Com-
merce was reasonable in determining that applying the average of
the Petition rates (109.39%) would require it to ignore record evi-
dence suggesting that separate rate companies had potential dump-
ing margins at levels equal to, or in excess of the highest Petition rate
of 114.72%. Id. at 14. The Government asserts that “Commerce ex-
plained that although Chengen’s rate alone ‘would not be represen-
tative of the separate rate respondents’ actual dumping margins,’
neither would either of petition rates alone be the most appropriate
ratel.]” Id. (quoting the Fourth Remand Determination at 31). The
Government argues that the Court should sustain Commerce’s deter-
mination because by averaging Linyi Chengen’s 0% rate with the
China-wide entity rate based on the highest Petition rate, Commerce
calculated the most accurate all-others separate rate for those Sepa-
rate Rate Plaintiffs whose dumping more closely resembled the levels
of the Petition Separate Rate Exporter and those whose dumping
more closely resembled Linyi Chengen. Id.

Third, the Government contends that despite the Court’s skepti-
cism regarding the single invoice discussed at length in Linyi Chen-
gen IV, which showed an approximately 20% price difference between
the price at which Linyi Chengen sold the same product as the
Petition Separate Rate Exporter, the price differential alone is not
indicative of the potential dumping margin. Id. at 15. The Govern-
ment asserts that because a margin must be calculated by reference
to a U.S. price and normal value (i.e., the arithmetic difference be-
tween the normal value and the U.S. sales price), the Petition Sepa-
rate Rate Exporter’s own company-specific normal value is not on the
record in this investigation. Id. The Government argues that absent
a company-specific normal value, the price comparison merely shows
that the Separate Rate Exporters priced their products at potentially
much lower levels than the pricing level for Linyi Chengen’s U.S.
plywood exports. Id. Thus, the Government asserts that this single
commercial invoice is not a good proxy for the Separate Rate Plain-
tiffs’ rate because it does not inform Commerce as to the Separate
Rate Plaintiffs’ normal values.
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Defendant-Intervenor argues that Commerce’s margin calculation
for the Separate Rate Plaintiffs is reasonable, fully explained, and
based on substantial evidence. Defendant-Intervenor contends that
because (1) there are only three calculated rates on the record (Linyi
Chengen’s 0% rate, and the 104.06% and 114.72% margins calculated
in the petition), (2) the Court has already sustained Commerce’s
finding that Linyi Chengen’s 0% rate would not reasonably reflect the
Separate Rate Plaintiffs’ potential dumping, (3) the 20% selling price
differential between Linyi Chengen and the Petition Separate Rate
Exporter alone is not indicative of the potential dumping differen-
tials, and (4) given Commerce’s explanation that there was variance
in the separate rate companies’ dumping margins, with some sepa-
rate rate companies having potential dumping margins up to the
highest rate calculated in the Petition (114.72%), the simple average
of the highest potential AFA rate calculated in the Petition and Linyi
Chengen’s 0% rate most reasonably reflects the variance in potential
dumping margins. Def.-Interv.’s Cmts. at 6-7.

III. Analysis

Antidumping law is intended to calculate antidumping duties on a
fair and equitable basis. U.S. Steel Group v, United States, 225 F.3d
1284, 1290 (Fed. Cir. 2000) (citing Koyo Seiko Co. v. United States, 36
F.3d 1565, 1573 (Fed. Cir. 1994)). The purpose of 19 U.S.C. § 1677e is
to incentivize respondents to cooperate, and not to impose punitive,
aberrational, or uncorroborated margins. F.lli De Cecco Di Filippo
Fara S. Martino S.p.A., 216 F.3d at 1032. As the court noted in
Yangzhou Bestpak Gifts & Crafts Co. v. United States, 716 F.3d 1370
(Fed. Cir. 2013), Commerce is not permitted to consider only infor-
mation that supports its determination while ignoring other relevant
information to the contrary. See generally Yangzhou Bestpak, 716 F.3d
1370.

Yangzhou Bestpak is instructive here. Commerce calculated the
all-others separate rate margin of Yangzhou Bestpak Gifts & Crafts
Co. (“Bestpak”) by using the simple average of an AFA rate and a de
minimis rate, similar to the facts in this case. Id. at 1372. In
Yangzhou Bestpak, Commerce selected the two largest exporters,
Ningbo Jintian Import & Export Co., Ltd. (“Jintian”) and Yama Rib-
bons & Bows Co., Ltd (“Yama”), as mandatory respondents for indi-
vidual investigation. Id. Commerce received responses from Yama,
but not from Jintian. Id. No other exporter requested voluntary
investigation, and Commerce did not select a replacement mandatory
respondent for Jintian, despite Commerce’s past practice of selecting
a replacement respondent when a mandatory respondent did not
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comply. Id. Thus, Commerce’s investigation only involved one partici-
pant. Commerce assigned a de minimis dumping margin to Yama,
and an AFA China-wide entity rate of 247.65% to Jintian due to its
failure to cooperate in the investigation. Id. Commerce calculated
Bestpak’s all-others separate rate using the simple average of Yama’s
de minimis rate and Jintian’s AFA China-wide entity rate, resulting
in a 123.83% all-others separate rate margin. Id. The U.S. Court of
International Trade remanded, noting that the calculated separate
rate was “exceptionally larger than the rate calculated for the lone
cooperative mandatory respondent.” Id.

On remand, Commerce reviewed the administrative record and
compared the estimated average unit values (“AUVs”) calculated
from information provided by Jintian, Yama, and Bestpak in their
Q&V questionnaire responses. Id. An estimated AUV “is a ratio cal-
culated by dividing a respondent’s total value of sales by its total
quantity of sales[.]” Id. Using AUVs as a proxy for dumping margins,
Commerce determined that Bestpak’s AUVs fell between Yama’s (de
minimis margin) and Jintian’s (AFA margin), and thus “a ‘simple
average of Jintian and Yama’s estimated AUVs’ equaled a rate which
was ‘very close’ to Bestpak’s ‘estimated AUV.” Id. (internal citation
omitted). Commerce argued that the simple average of the two inves-
tigated companies’ margins reasonably reflected Bestpak’s potential
dumping margin. Id. The U.S. Court of International Trade sustained
Commerce’s separate rate determination, noting that though the de-
termination “may [have been] unfortunate and even frustrating, . . .
it [was] not unreasonable on this limited administrative record.” Id.
at 1377 (quoting Yangzhou Bestpak Gifts & Crafts Co., Ltd., v. United
States, 36 CIT 475, 483, 825 F. Supp. 2d 1346, 1353 (2012)).

On appeal, the Court of Appeals for the Federal Circuit held that
substantial evidence did not support Commerce’s all-others separate
rate calculation and vacated and remanded accordingly. Id. The Court
of Appeals for the Federal Circuit reasoned that:

[W]hile various methodologies are permitted by the statute, it is
possible for the application of a particular methodology to be
unreasonable in a given case. . . . This court finds that this case
presents that situation. . . . Although Commerce may be permit-
ted to use a simple averaging methodology to calculate the
separate rate, the circumstances of this case renders a simple
average of a de minimis and AFA Chinawide rate unreasonable
as applied. Similarly, a review of the administrative record re-
veals a lack of substantial evidence showing that such a deter-
mination reflects economic reality.



145  CUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, JaNuary 4, 2023

Id. at 1378. In addition to concluding that Commerce’s selected cal-
culation method was unreasonable as applied, the Yangzhou Bestpak
Court held that “[t]his court does not find Commerce’s late attempt to
backfill with these AUV estimates, untethered to the three respon-
dents’ actual dumping margins, as amounting to substantial evi-
dence.” Id. at 1379. The Court of Appeals for the Federal Circuit
concluded that even “[w]hile Bestpak’s estimated AUV aligned with a
simple average of Jintian’s and Yama’s estimated AUVs, Commerce’s
inference that their dumping margins paralleled that same correla-
tion is speculative.” Id. The Court stated that it was unfair and
perhaps punitive to assign a fully cooperating separate rate respon-
dent a margin that was one half of the China-wide entity rate—a rate
reserved for those entities presumed to be under foreign government
control. Id. Notably, the Court of Appeals for the Federal Circuit
criticized Commerce’s own actions of identifying only two significant
exporters for review and failing to replace Jintian after it became
clear that Jintian was unresponsive to Commerce’s requests, leading
to a situation of Commerce’s own making with one de minimis and
one AFA rate. The Court of Appeals for the Federal Circuit also
rejected Commerce’s claim that time constraints precluded it from
investigating more thoroughly, and the Yangzhou Bestpak Court ul-
timately found “no support in this court’s precedents or the statute’s
plain text for the proposition that limited resources or statutory time
constraints can override fairness and accuracy.” Id. (citing SNR
Roulements v. United States, 402 F.3d 1358, 1363 (Fed. Cir. 2005)).

Following the principles established in Yangzhou Bestpak, this
Court concludes that Commerce’s determination is unreasonable as
applied and not supported by substantial evidence. As in Yangzhou
Bestpak, here Commerce selected only two mandatory respondents
and failed to replace Bayley after it became clear that Bayley would
not cooperate with Commerce’s investigation, a practice that the
Court of Appeals for the Federal Circuit has frowned upon. See
Yangzhou Bestpak, 716 F.3d 1370; but cf. Prestressed Concrete Steel
Wire Strand from the People’s Republic of China, 74 Fed. Reg. 61,104
(Dep’t of Commerce Nov. 23, 2009) (Commerce added a new manda-
tory respondent when it became clear that one respondent was un-
cooperative). As the Court noted in Linyi Chengen IV, Commerce
created its own problem when it selected only two mandatory respon-
dents, which resulted in sparse information on the record to support
its assertions regarding the potential dumping margins of the sepa-
rate rate respondents. Linyi Chengen IV, 539 F. Supp. 3d at 1277-78.
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A speculative dumping margin using the average of a de minimis rate
and an AFA rate cannot be upheld based on weak record evidence,
particularly when Commerce itself created the scarcity of evidence.
See Bosun Tools Co. v. United States, No. 2021-1930, 2022 WL 94172,
at 4* (comparing Yangzhou Bestpak where “the record was ‘so thin’
that Commerce could not have reasonably ‘found evidence to support
[its] determination[,]”” while in Bosun Tools “in contrast, there was no
such lack of data”).

Commerce in this case simply averaged the de minimis and the AFA
rate to determine the 57.36% all-others separate rate, which is half of
the AFA rate. See Fourth Remand Determination. Using only two data
points, Commerce reasoned that because the “limited record informa-
tion available indicat[ed] that selling behavior varied during the
[period of investigation[,]” the simple average of the two available
rates most reasonably reflected the potential variance in dumping
margins amongst the separate rate companies. Id. at 11. The Court
observes that the all-others separate rate assigned to the fully coop-
erating Separate Rate Plaintiffs is nearly 60 times higher than that of
the sole investigated respondent, Linyi Chengen. Similar to Yangzhou
Bestpak, this Court concludes that an all-others separate rate applied
to fully cooperating respondents that is 60 times higher than the only
calculated de minimis rate and is half of the AFA rate seems unfair
and unduly punitive.

With respect to the Government’s argument that Commerce sup-
ported its determination by citing additional invoices from the Peti-
tion Separate Rate Applicant China Friend, Fourth Remand Deter-
mination at 31; Def’s Resp. at 9-10; Petition SRA Exporter,
Supplemental SRA Questionnaire Response (May 19, 2017) (“Supple-
mental Questionnaire”), PR 654-655, the Court disagrees that the
invoices in the Supplemental Questionnaire support Commerce’s de-
termination that 57.36% is a reasonably accurate all-others separate
rate and reflects the variation in prices during the period of investi-
gation. Commerce determined that the Supplemental Questionnaire
invoices indicate that “the Petition [Separate Rate] Exporter made
sales of significant quantities of identical plywood at potential dump-
ing rates higher than the Petition rates throughout the [period of
investigation][.]” Fourth Remand Determination at 33. The Court
notes that while Commerce concluded that variances in the selling
behavior of the separate rate companies only implies dumping levels
in excess of the highest Petition rate of 114.72%, Commerce ignored
other potentially contrary record evidence, including potential evi-
dence that the Petition SRA Exporter sold the same plywood for
prices higher than the price upon which the Petition rate is based. See



147  CcUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, JaNuary 4, 2023

Celtic Cmts. at 3; see Supplemental Questionnaire at Ex. S-5. The
Court is persuaded by the Separate Rate Plaintiffs’ argument that
Commerce failed to review other potentially contradictory evidence
on the record, including for example, record evidence showing that
Separate Rate Plaintiff Jiangyang Wood had a higher weighted av-
erage sales price than Linyi Chengen, whose rate was determined to
be 0%. Celtic Cmts. at 8; see Jiangyang Wood, Section C Question-
naire (February 28, 2017) (“Jiangyang Questionnaire”), PR 351; see
also Chengen, Supplemental Questionnaire Response (May 15, 2017)
(“Chengen Questionnaire”), PR 623. The Separate Rate Plaintiffs also
cite additional contrary record evidence, such as Bayley’s full U.S.
sales database, Celtic Cmts. at 8; the Separate Rate Applications
containing commercial invoices of over 100 companies who were de-
termined by Commerce to be separate from the China-wide entity,
Taraca Cmts. at 6; and invoices from 40 Separate Rate Plaintiffs
showing a variety of prices, some that were higher than Linyi Chen-
gen’s price, id. The Court does not purport to reweigh the evidence,
but emphasizes these examples to illustrate that Commerce is not
permitted to create a scarcity of information, to use that scarcity as
justification for its determination, and to claim that a constraint on
resources prevents further examination, while ignoring potentially
contrary evidence on the record.

The Court concludes that Commerce’s determination to assign to
fully cooperating separate rate respondents an all-others separate
rate margin almost 60 times higher than the only investigated re-
spondent, and half of the AFA rate for uncooperative respondents, is
unreasonable as applied because it is unfair and unduly punitive. The
Court also concludes that because Commerce selectively analyzed the
invoice data while ignoring other potentially contrary record evi-
dence, Commerce’s determination is not supported by substantial
evidence.

The Court has concluded in three separate opinions, including this
one, that the all-others separate rate of 57.36% is unreasonable as
applied and not supported by substantial evidence. The Court advises
that Commerce should not submit the same 57.36% rate again for
review by this Court without new, substantial evidence in support.
The Court reminds the Government that the rules of the U.S. Court
of International Trade require the just and speedy determination of
every action and proceeding, and submitting the same unreasonable-
as-applied, punitive all-others separate rate yet again would not be in
the spirit of reaching a just and speedy resolution to this case. See
Rule 1, Rules of U.S. Court of International Trade. On the fifth
remand in this case, Commerce might choose to examine whether
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other evidence on the record supports a lower rate after the applicable
rates are averaged. The Court advises Commerce to not submit the
same rate of 57.36% for the fourth time, which could likely result in
yet another remand based on being unreasonable as applied to fully
cooperating respondents if still based on a scarcity of record evidence.

CONCLUSION

For the foregoing reasons, the Court remands the Fourth Remand
Determination.

Accordingly, it is hereby

ORDERED that the Fourth Remand Determination is remanded
for Commerce to reconsider the all-others separate rate consistent
with this opinion; and it is further

ORDERED that this case shall proceed according to the following
schedule:

(1) Commerce shall file the fifth remand determination on or
before March 17, 2023;

(2) Commerce shall file the administrative record on or before
March 31, 2023;

(3) Comments in opposition to the fifth remand determination
shall be filed on or before April 28, 2023;

(4) Comments in support of the fifth remand determination shall
be filed on or before May 26, 2023; and
(5) The joint appendix shall be filed on or before June 23, 2023.

Dated: December 21, 2022
New York, New York
/s/ Jennifer Choe-Groves

JENNIFER CHOE-GROVES, JUDGE
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Gregory S. Menegaz and Alexandra H. Salzman, deKieffer & Horgan, PLLC, of
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Timothy C. Brightbill and Laura El-Sabaawi, Wiley Rein, LLP, of Washington, D.C.,
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them on the briefs were Elizabeth S. Lee.
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the Chief Counsel for Trade Enforcement & Compliance.

OPINION
Katzmann, Judge:

This case concerns Fujian Yinfeng Imp. & Exp. Trading Co.’s (“Yin-
feng” or “Plaintiff’) challenge to the Department of Commerce’s
(“Commerce”) selection of Brazil, rather than Malaysia, as the pri-
mary surrogate country (“PSC”) in its antidumping duty investiga-
tion of wood mouldings and millwork products from China, a non-
market economy (“NME”) country.! See Wood Mouldings and
Millwork Products from the People’s Republic of China: Final Affir-
mative Determination of Sales at Less Than Fair Value, 86 Fed. Reg.
63 (Dep’t Commerce Jan. 4, 2021), P.R. 667 (“Final Determination”),
and accompanying Issues and Dec. Mem., ECF No. 14-5, PR. 661
(“IDM”), as amended by Wood Mouldings and Millwork Products from
the People’s Republic of China: Amended Final Antidumping Duty
Determination and Antidumping Duty Order, 86 Fed. Reg. 9,486
(Dep’t Commerce Feb. 16, 2021), P.R. 680 (“Am. Final Determina-
tion”). Yinfeng argues that where Malaysia offers better data to value

1“An NME country, such as China, is ‘any foreign country that [Commerce] determines does
not operate on market principles of cost or pricing structures, so that sales of merchandise
in such country do not reflect the fair value of the merchandise.” Shandong Rongxin Imp.
& Exp. Co. v. United States, 42 CIT __, __, 331 F. Supp. 3d 1390, 1394 (2018) (alteration in
original) (quoting 19 U.S.C. § 1677(18)(A)).
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its factors of production and noninput costs, among other advantages,
no reasonable mind might accept Brazil as the superior PSC. The
court assesses that each of Commerce’s constituent determinations
underpinning its overall PSC selection is supported by substantial
evidence and otherwise in accordance with law, and that Yinfeng has
raised no arguments sufficient to undermine Commerce’s multifacto-
rial selection of Brazil. Accordingly, Plaintiff's Motion for Judgment
on the Agency Record is denied, and Commerce’s Final Determination
is sustained.

BACKGROUND

I. Legal and Regulatory Framework for Primary Surrogate
Country Selections

The Tariff Act of 1930 empowers Commerce to investigate allega-
tions that a product is being “dumped.” Sioux Honey Ass’n v. Hartford
Fire Ins. Co., 672 F.3d 1041, 1047 (Fed Cir. 2012) (discussing 19
U.S.C. § 1673). “Dumping occurs when a foreign company sells a
product in the United States for less than ‘fair value’ — that is, for a
lower price than its [normal value].” Jiangsu Zhongji Lamination
Materials Co., (HK) v. United States, 43 CIT __, __, 396 F. Supp. 3d
1334, 1340 (2019) (quoting Sioux Honey, 672 F.3d at 1046). Accord-
ingly, Commerce determines whether dumping is occurring by com-
paring the export price? of the subject merchandise with its “normal
value,” typically the price at which the subject merchandise is sold for
consumption in the home market. See 19 U.S.C. § 1677b(a)(1)(B)().

When the subject merchandise is exported from an NME country
and Commerce finds that the available information is inadequate to
reliably calculate normal value, Commerce values the merchandise
using surrogate values derived from another market economy coun-
try — referred to as the “primary surrogate country” (“PSC”); such
surrogate values cover “the factors of production utilized in producing
the merchandise” — which include, but are not limited to, labor, raw
materials, energy, and depreciation — as well as “general expenses
and profit plus the cost of containers, coverings, and other expenses.”
Id. § 1677b(c)(1)(A)—(B), (c)(3)(A)—(D).

2 Although not before the court in this case, for the sake of completeness, we note that the
statute also contemplates assessing dumping by comparing normal value to constructed
export price, which is:
the price at which the subject merchandise is first sold (or agreed to be sold) in the
United States before or after the date of importation by or for the account of the producer
or exporter of such merchandise or by a seller affiliated with the producer or exporter,
to a purchaser not affiliated with the producer or exporter.

19 U.S.C. § 1677a(b).



151 CcUSTOMS BULLETIN AND DECISIONS, VOL. 56, No. 51, JaNuary 4, 2023

Concerning “factors of production,” Commerce is required by stat-
ute to use “the best available information” in selecting surrogate
values. Id. § 1677b(c)(1)(B). The term “best available information” is
not further defined, affording Commerce “broad discretion” in making
such determinations. Qingdao Sea-Line Trading Co. v. United States,
766 F.3d 1378, 1386 (Fed. Cir. 2014); see also QVD Food Co. v. United
States, 658 F.3d 1318, 1323 (Fed. Cir. 2011) (citing Ad Hoc Shrimp
Trade Action Comm. v. United States, 618 F.3d 1316, 1322 (Fed. Cir.
2010)). Commerce typically selects surrogate values for factors of
production that are “(1) publicly available; (2) contemporaneous with
the period of investigation . . . ; (3) a broad market average covering
a range of prices; (4) from an approved surrogate country; (5) specific
to the input in question; and (6) tax exclusive.” Ancientree Cabinet Co.
v. United States, 45 CIT __, __, 532 F. Supp. 3d 1241, 1249 (2021)
(citation omitted). There is no hierarchy among these criteria. United
Steel & Fasteners, Inc v. United States, 44 CIT __, __, 469 F. Supp. 3d
1390, 1397-99 (2020).

Concerning “general expenses and profit . . . and other expenses,”
19 U.S.C. § 1677b(c)(1)(B), Commerce values these noninput factors
of production by deriving ratios from financial statements of produc-
ers of identical or comparable merchandise in the surrogate country.
See 19 C.F.R. § 351.408(c)(4); see also Ad Hoc Shrimp, 618 F.3d at
1319-20 (citing Dorbest Ltd. v. United States, 604 F.3d 1363, 1368
(Fed. Cir. 2010)). Here too, Commerce requires surrogate financial
statements that provide “the best available information” and has
“broad discretion,” Weishan Hongda Aquatic Food Co. v. United
States, 917 F.3d 1353, 1364-1365 (Fed. Cir. 2019), to evaluate finan-
cial statements based on their specificity, contemporaneity, data qual-
ity, and comparability with the NME producers’ production experi-
ence, see T.T. Int’l Co. v. United States, 44 CIT __, __, 439 F. Supp. 3d
1370, 1382 (2020); see also Shenzhen Xinboda Indus. Co. v. United
States, 38 CIT __, _, 976 F. Supp. 2d 1333, 1368 (2014). Where
possible, Commerce prefers to use multiple financial statements to
calculate surrogate financial ratios. See NTSF Seafoods Joint Stock
Co. v. United States, 44 CIT __, __, 487 F. Supp. 3d 1310, 1318 (2020).

Typically, Commerce derives both factors of production and non-
input costs of production from one surrogate country. See 19 C.F.R. §
351.408(c)(2), (4). Although it is Commerce’s general practice to
“value all factors in a single surrogate country,” id. § 351.408(c)(2),
the agency may also “mix and match” surrogate country values where
a non-primary country provides some values that are more accurate,
Lasko Metal Prods., Inc. v. United States, 16 CIT 1079, 1080-82, 810

—
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F. Supp. 314, 316-17 (1992), aff’d, 43 F.3d 1442 (Fed. Cir. 1994).
Commerce will “determine the ‘best available information’ in a rea-
sonable manner on a case-by-case basis.” Timken Co. v. United States,
25 CIT 939, 947, 166 F. Supp. 2d 608, 616 (2001) (citing Lasko Metal,
43 F.3d at 1446); see also Hardwood and Decorative Plywood from the
People’s Republic of China: Final Determination of Sales at Less than
Fair Value, 78 Fed. Reg. 58,273 (Dep’t Commerce Sept. 23, 2013), and
accompanying Issues and Dec. Mem. Cmt. 7C at 60 (Sept. 16, 2013)
(“Hardwood & Decorative Plywood from China IDM”) (“In determin-
ing the suitability of surrogate values, [Commerce] considers the
available evidence with respect to the particular facts of each case
and evaluates the suitability of each source on a case-by-case basis.”).
While the controlling statute “does not say — anywhere — that
[surrogate values] must be ascertained in a single fashion,” Lasko
Metal, 43 F.3d at 1446, Commerce is at all times constrained by the
statutory purpose “to facilitate the determination of dumping mar-
gins as accurately as possible,” id. (quoting Allied-Signal Aerospace
Co. v. United States, 996 F.2d 1185, 1191 (Fed. Cir. 1993)).

II. Factual and Procedural Background

A. [Initiation of Commerce’s Less-Than-Fair-Value
Investigation

On January 8, 2020, the Coalition of American Millwork Producers
(“the Coalition” or “Defendant-Intervenor”) filed an antidumping pe-
tition concerning imports of wood mouldings and millwork products
from China. See Pets. for Imposition of Antidumping & Countervail-
ing Duties (Jan. 8, 2020), P.R. 2. In response, on February 5, 2020,
Commerce initiated a less-than-fair-value (“LTFV”) investigation into
wood mouldings and millwork products from China imported during
the period of investigation (“POI”) of July 1, 2019 through December
31, 2019. Wood Mouldings and Millwork Products from Brazil and the
People’s Republic of China: Initiation of Less-ThanFair-Value Inves-
tigations, 85 Fed. Reg. 6,502, 6,503 (Dep’t Commerce Feb. 5, 2020),
PR. 117. Yinfeng, a mandatory respondent?® in the investigation, was

3 In antidumping investigations or administrative reviews, Commerce may select manda-
tory respondents pursuant to 19 U.S.C. § 1677f-1(c)(2), which provides:
If it is not practicable to make individual weighted average dumping margin determi-
nations . . . because of the large number of exporters or producers involved in the
investigation or review, [Commerce] may determine the weighted average dumping
margins for a reasonable number of exporters or producers by limiting its examination
to-

(A) a sample of exporters, producers, or types of products that is statistically valid
based on the information available to the administering authority at the time of
selection, or

(B) exporters and producers accounting for the largest volume of the subject mer-
chandise from the exporting country that can be reasonably examined.
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selected for individual examination®. See Resp’t Selection Mem. at 1,
5-6 (Dep’t Commerce Mar. 2, 2020), P.R. 145.

On May 8, 2020, Commerce invited all interested parties to submit
information to aid Commerce’s selection of a surrogate country and
surrogate values. See Req. for Econ. Dev., Surrogate Country & Sur-
rogate Value Cmts. & Info. at 1 (Dep’t Commerce May 8, 2020), P.R.
333 (“Req. for SV Cmts.”).? In its Request for Comments, Commerce
stated that it would not consider information received after June 17,
2020 or rebuttal comments received after June 29, 2020 — except as
permitted by 19 C.F.R. § 351.301(c)(3) — in reaching its preliminary
determination. See id. at 2. Yinfeng subsequently submitted surro-
gate value information advocating for Commerce to select Malaysia
as the surrogate country on both June 17, 2020, see Resp’t’s Prelim.
Surrogate Value Subm. at 1 (June 17, 2020), P.R. 411-414 (“Resp’t’s
Prelim. SV Subm.”), and July 6, 2020, see Resp’t’s Final Surrogate
Value Subm. at 1 (July 6, 2020), P.R. 490510 (“Resp’t’s Final SV
Subm.”). The Coalition submitted surrogate value information advo-
cating for the selection of Brazil as the surrogate country on the same
dates. See Pet’r’s Prelim. Surrogate Value Cmts. at 2 (June 17, 2020),
PR. 415-418 (“Pet’r’s Prelim. SV Cmts.”); see also Pet’r’s Final Sur-
rogate Value Subm. (July 6, 2020), P.R. 487-489.

The Coalition’s Preliminary Surrogate Value Comments, filed on
June 17, 2020, provided data from Global Trade Atlas (“GTA”)® to
value Yinfeng’s primary inputs of radiata pine sawnwood and fir

4 “In [antidumping] proceedings involving [NME] countries, including China, Commerce
presumes that exporters and producers are state-controlled, and [thus] assigns them a
single statewide rate.” Changzhou Wujin Fine Chem. Factory Co. v. United States, 701 F.3d
1367, 1370 (Fed. Cir. 2012) (discussing 19 C.F.R. § 351.107). However, “[t]his presumption
is rebuttable; a company that demonstrates sufficient independence from state control may
apply to Commerce for a separate rate.” Id. Here, Commerce concluded that Yinfeng was
entitled to a separate rate.

5 Commerce provided interested parties with a non-exhaustive list of six countries that the
agency determined to be at the same level of economic development as China, which
included: Malaysia, Turkey, Russia, Mexico, Brazil, and Bulgaria. See Req. for SV Cmts.
Attach. I at 2.

6 Global Trade Atlas “is an online trade data system” that advertises it “allows users to view
world trade flows for products of interest using the latest import/export data from the
official sources of more than 70 Countries.” Glob. Trade Atlas, Glob. Trade Info. Servs.,
www/.]gtis[.Jcom/English/GTIS_GTA[.]Jhtml (last visited Dec. 16, 2022). [Please note, in
order to disable links to outside websites, the court has removed the “http” designations and
bracketed the periods within hyperlinks. For archived copies of any web