
U.S. Customs and Border Protection
◆

2024 TRADE FACILITATION AND CARGO SECURITY
SUMMIT NOTICE; TECHNICAL CORRECTION

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice; technical correction.

SUMMARY: On November 8, 2023, U.S. Customs and Border Pro-
tection (CBP) published a notice in the Federal Register, which
announced that U.S. Customs and Border Protection (CBP) will con-
vene the 2024 Trade Facilitation and Cargo Security (TFCS) Summit
in Philadelphia, PA, on March 26–28, 2024. This technical correction
corrects the November 8, 2023 notice to reflect the proper amounts for
the in-person and virtual attendance registration fees. For conve-
nience, CBP is republishing the full text of the November 8, 2023
notice below, with the corrected registration fee amounts.

DATES: Tuesday, March 26, 2024 (opening remarks and general
sessions, 8:00 a.m.–5:00 p.m. EDT), Wednesday, March 27, 2024
(breakout sessions, 8:00 a.m.–5:00 p.m. EDT), and Thursday,
March 28, 2024 (breakout sessions, 8:00 a.m.–12:00 p.m. EDT).

ADDRESSES: The 2024 Trade Facilitation and Cargo Security
Summit will be held at the Philadelphia Marriott Downtown at
1201 Market Street, Philadelphia, PA 19107. Directional signage
will be displayed throughout the event space for registration, the
sessions, and the exhibits.

Registration: Registration will open January 10, 2024 at 12:00 p.m.
EST and close March 14, 2024 at 4:00 p.m. EDT. Registration infor-
mation, including registration links when available, may be found on
the event web page at https://www.cbp.gov/trade/stakeholder-
engagement/trade-facilitation-and-cargo-security-summit. All regis-
trations must be made online and will be confirmed with payment by
credit card only. The registration fee to attend in person is $346.00
per person. The registration fee to attend via webinar is $32.00.
Interested parties are requested to register immediately as space is
limited. Members of the public who are pre-registered to attend and
later need to cancel, may do so by using the link from their confir-
mation email or sending an email to TFCSSummit@cbp.dhs.gov.

1



Please include your name and confirmation number with your can-
cellation request. Cancellation requests made after Friday, March 1,
2024, will not receive a refund.

FOR FURTHER INFORMATION CONTACT: Mrs. Daisy Castro,
Office of Trade Relations, U.S. Customs and Border Protection at
(202) 344–1440 or at TFCSSummit@cbp.dhs.gov. The most current
2024 TFCS Summit information can be found at https://
www.cbp.gov/trade/stakeholder-engagement/trade-facilitation-and-
cargo-security-summit.

For information on facilities or services for individuals with dis-
abilities or to request special assistance at the meeting, please con-
tact Mrs. Daisy Castro, Office of Trade Relations, U.S. Customs and
Border Protection at (202) 344–1440 or at TFCSSummit@cbp.dhs.
gov, as soon as possible.

SUPPLEMENTARY INFORMATION: On November 8, 2023, U.S.
Customs and Border Protection published a notice in the Federal
Register (88 FR 77105), announcing that the 2024 Trade Facilitation
and Cargo Security (TFCS) Summit would convene in Philadelphia,
PA on March 26–28, 2024. This notice makes a technical correction to
the November 8, 2023 notice to reflect the proper amount of in-person
and virtual attendance registration fees.

For ease of reference, CBP is republishing the entirety of the No-
vember 8, 2023 notice, with the change described.

The format of the 2024 TFCS Summit will consist of general ses-
sions on the first day and breakout sessions on the second and third
days. The 2024 TFCS Summit will feature panels composed of CBP
personnel, members of the trade community, and members of other
government agencies. The panel discussions will address the Cus-
toms Trade Partnership Against Terrorism (CTPAT), the Uyghur
Forced Labor Prevention Act (UFLPA), the 21st Century Customs
Framework (21CCF), the Automated Commercial Environment
(ACE) 2.0, and other topics of interest to the trade community. The
2024 TFCS Summit agenda can be found on the CBP website:
https://www.cbp.gov/trade/stakeholder-engagement/trade-
facilitation-and-cargo-security-summit.

Hotel accommodations have been made available at the Philadel-
phia Marriott Downtown at 1201 Market Street, Philadelphia, PA
19107. Hotel room block reservation information can be found on the
event web page at https://www.cbp.gov/trade/stakeholder-
engagement/trade-facilitation-and-cargo-security-summit.

ALICE A. KIPEL,
Executive Director,

Regulations & Rulings, Office of Trade.
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U.S. Court of International Trade
◆

Slip Op. 23–178

ADISSEO ESPANA S.A. and ADISSEO USA INC., Plaintiffs, v. UNITED

STATES, Defendant, and NOVUS INTERNATIONAL INC., Defendant-
Intervenor.

Before: M. Miller Baker, Judge
Court No. 21–00562

[Granting Plaintiffs’ motion for judgment on the agency record in part and remand-
ing for further administrative proceedings.]

Dated: December 18, 2023

Eric C. Emerson, Steptoe & Johnson LLP of Washington, DC, argued for Plaintiffs.
With him on the briefs was Christopher Forsgren.

Noah A. Meyer, Attorney Advisor, Office of the General Counsel, U.S. International
Trade Commission of Washington, DC, argued for Defendant. With him on the brief
were Andrea C. Casson, Assistant General Counsel for Litigation, and Karl Von
Schriltz, Assistant General Counsel for Import Injury.

Benjamin J. Bay, Schagrin Associates of Washington, DC, argued for Defendant-
Intervenor. With him on the brief was Christopher T. Cloutier.

OPINION

Baker, Judge:

A Spanish chemical producer challenges the International Trade
Commission’s conclusion that methionine dumped in the U.S. market
materially injures domestic producers. As to certain issues, the court
remands to the agency for reconsideration.

I

The Tariff Act of 1930, as amended, establishes a dual-track process
for antidumping investigations. An interested party simultaneously
petitions the Department of Commerce and the Commission alleging
that imported goods being sold at less than normal value materially
injure domestic producers. Hung Vuong Corp. v. United States, 483 F.
Supp. 3d 1321, 1334 (CIT 2020) (citing 19 U.S.C. § 1673(1)). As
relevant here, Commerce investigates whether dumping is occurring,
while the ITC investigates whether the domestic industry is materi-
ally injured. 19 U.S.C. § 1673(1), (2). Both agencies must reach affir-
mative determinations before the Department may impose anti-
dumping duties on the relevant imported merchandise. Hung Vuong,
483 F. Supp. 3d at 1334 (citing § 1673).
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In determining whether material injury exists, the Commission
must consider the volume of imports of subject merchandise; the
effect those imports have on U.S. pricing for domestic like products;
and the impact of such imports on U.S. producers of domestic like
products, “but only in the context of production operations within the
United States.” 19 U.S.C. § 1677(7)(B)(i)(I)–(III). As to each of these
factors, the statute further directs the Commission to consider vari-
ous criteria. See 19 U.S.C. § 1677(7)(C).

II

Novus International Inc., a domestic methionine producer, peti-
tioned Commerce and the Commission in 2020 to investigate imports
of that chemical from France, Japan, and Spain. See Methionine from
France, Japan, and Spain; Institution of Anti-Dumping Duty Inves-
tigations and Scheduling of Preliminary Phase Investigations, 85
Fed. Reg. 47,243 (ITC Aug. 4, 2020), Appx01004. The Commission
preliminarily determined that there was “a reasonable indication”
that such imports materially injured domestic industry. Methionine
from France, Japan, and Spain; Determinations, 85 Fed. Reg. 58,385,
58,385 (ITC Sept. 18, 2020).

Commerce first determined that imports from France were dumped
and later reached the same conclusion as to imports from Japan and
Spain, which in turn required the Commission to stagger its analyses
in the same way. Appx02075–02076. The ITC therefore made its final
determinations as to all three countries based on the record from the
investigation as to France. See 19 U.S.C. § 1677(7)(G)(iii).

In that investigation, the Commission explained that in assessing
material injury, it considers the volume of subject imports, their effect
on prices for the domestic like product, and their impact on domestic
producers. Appx02155 (citing 19 U.S.C. § 1677(7)(B)). It further ex-
plained that no single factor is dispositive and that it requires “a
sufficient causal, not merely a temporal, nexus between subject im-
ports and material injury.” Appx02156 (citing Nippon Steel Corp. v.
U.S. ITC, 345 F.3d 1379, 1384 (Fed. Cir. 2003)).

As to import volume, the Commission noted that while both U.S.
methionine demand and imports’ market share increased, domestic
industry’s market share and capacity utilization rate declined.
Appx02159–02161. In absolute terms, the volume of imports in-
creased by 137.4 percent. Appx02164–02165.

As for price effects, the Commission found a “moderately high
degree of substitutability” between domestic and imported methio-
nine because most purchasers found them to be comparable.
Appx02162. It further determined that “[p]urchasers most frequently
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cited price after reliability/availability of supply as among the three
top factors in purchasing decisions.” Appx02163.

Examining pricing data, the agency concluded that it showed “pre-
dominant overselling by cumulated subject imports,” Appx02166,
meaning that imports were priced higher than domestic products.
Nevertheless, “the record indicates that purchasers were offered
lower-priced . . . imports in particular transactions and that cumu-
lated subject imports were able to take substantial quantities of sales
from the domestic industry due to their pricing.” Appx02167–02168.
“As a result, the domestic industry lost a substantial volume of sales
to subject imports due to price.” Appx02168. Domestic product prices
also declined during the relevant time, and “factors other than . . .
imports cannot explain the magnitude of the price declines for the
domestic like product.” Appx02171.

As to the imports’ economic effects, the Commission found that
domestic industry’s output, employment, and revenue declined due to
the imports gaining market share based on pricing. Appx02178. The
agency further concluded that domestic industry could reasonably
have expected to have gained market share in view of Chinese com-
panies leaving the U.S. market in response to Section 301 tariffs, but
instead the subject imports gained market share. Appx02179. While
the importers objected that the domestic producers would not have
been able to ship more product in any event because they were
operating at high capacity, the agency found that the argument failed
for two reasons—first, the record did not support it, and second, even
if the record did support it, “this circumstance would not explain the
revenues that the domestic industry lost due to the significant price-
depressing effects of the subject imports.” Appx02179–02180. The
Commission emphasized that imports were an independent cause of
the decline in domestic industry’s financial performance. Appx02180.

Based on these findings, the agency determined that French me-
thionine dumped in the U.S. market materially injured domestic
industry. Appx02075. In its later trailing investigations as to Japa-
nese and Spanish imports, the Commission stated that “we adopt the
findings and analyses from our determination and views regarding
subject imports from the leading investigation [France] with respect
to the issues of domestic like product, domestic industry, cumulation,
conditions of competition, and material injury by reason of cumulated
subject imports.” Appx02417–02418. “Accordingly, we determine that
an industry in the United States is materially injured by reason of
subject imports of methionine from Japan and Spain found by Com-
merce to be sold in the United States at [less than fair value].”
Appx02418.
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III

Adisseo Espana S.A., a Spanish methionine producer, and its affili-
ated U.S. importer, Adisseo USA Inc. (collectively, Adisseo), brought
this suit under 19 U.S.C. §§ 1516a(a)(2)(A)(i)(I) and 1516a(a)(2)(B)(iii)
challenging the Commission’s final determination. ECF 1 (summons);
ECF 10 ¶¶ 1 and 4 (complaint). The court has subject-matter juris-
diction over such actions under 28 U.S.C. § 1581(c).

Novus intervened as a defendant supporting the government. ECF
18. Adisseo then moved for judgment on the agency record. ECF 30
(confidential); ECF 31 (public). The government, ECF 49 (confiden-
tial); ECF 50 (public), and Novus, ECF 36 (confidential); ECF 37
(public), opposed the motion and Adisseo replied, ECF 39 (confiden-
tial); ECF 40 (public). The court heard oral argument.

In § 1516a(a)(2) actions such as this, “[t]he court shall hold unlaw-
ful any determination, finding, or conclusion found . . . to be unsup-
ported by substantial evidence on the record, or otherwise not in
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). That is, the ques-
tion is not whether the court would have reached the same decision on
the same record—rather, it is whether the administrative record as a
whole permits the Commission’s conclusion.

Substantial evidence has been defined as more than a mere
scintilla, as such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. To determine if
substantial evidence exists, we review the record as a whole,
including evidence that supports as well as evidence that fairly
detracts from the substantiality of the evidence.

Nippon Steel Corp. v. United States, 337 F.3d 1373, 1379 (Fed. Cir.
2003) (cleaned up).

In addition, the ITC’s exercise of discretion in § 1516a(a)(2) cases is
subject to the default standard of the Administrative Procedure Act,
which authorizes a reviewing court to “set aside agency action, find-
ings, and conclusions found to be . . . arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 5 U.S.C. §
706(2)(A); see Solar World Americas, Inc. v. United States, 962 F.3d
1351, 1359 n.2 (Fed. Cir. 2020) (explaining that in § 1516a cases
brought under section 516A of the Tariff Act of 1930, APA “section 706
review applies since no law provides otherwise”) (citing 28 U.S.C. §
2640(b)).

IV

Adisseo challenges the Commission’s determinations (1) that me-
thionine imports depressed domestic market prices, ECF 31, at
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10–48; (2) that such imports caused adverse volume effects, id. at
49–62; and

(3) that such imports injured domestic industry, id. at 62–65. The
court considers these points in turn.

A

1

Regarding price effects, Adisseo first asserts that the Commission’s
determination assumes that “methionine purchasers [are] driven
principally if not exclusively by price” and contends that “this as-
sumption . . . is contradicted by the factual record.” ECF 31, at 11. The
company posits that while the record shows that price is important,
other factors such as reliability of supply are more important. Id. at
11–12 (citing Appx01672). It fails, however, to cite any part of the
record to support its contention that the agency assumed that pur-
chasers were driven principally if not exclusively by price.

To the contrary, Adisseo acknowledges the Commission stated,
three times, that “price is an important factor.” Id. at 11 (citing
Appx02101, Appx02103, Appx02106 n.147). The word “an” is critical
because “an important factor” is a very different matter from “the
most important factor.” Adisseo does not dispute that the record
shows that price was, in fact, an important factor for domestic pur-
chasers. See Appx01672 (showing that 23 of 28 purchasers described
price as “very important” while the remaining five characterized price
as “somewhat important.”); see also Appx02163 (the agency explain-
ing that “[p]urchasers most frequently cited price after reliability/
availability of supply as among the three top factors in purchasing
decisions”). The Commission’s weighing of the relative importance of
price is thus supported by substantial evidence.

2

Adisseo asserts that the agency’s determination that imports de-
pressed domestic prices is not supported by substantial evidence.
ECF 31, at 14–32. In so doing, the company presses a host of argu-
ments.

Adisseo initially contends that the Commission adopted a theory of
“phantom underselling” proffered by the petitioner whereby foreign
producers made low-price offers to which the domestic industry re-
sponded by lowering prices, even though the foreign sellers “were
making actual sales at higher prices, thus largely overselling the
domestic like market.” Id. at 14 (emphasis in original). The company
asserts that this theory is illogical because the record evidence “shows
that subject imports consistently and overwhelmingly oversold the
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domestic like product.” Id. at 15.
The government responds that “the Commission’s recognition that

the pricing data indicated predominant overselling did not preclude
the [agency] from relying on other evidence to find that subject im-
ports depressed domestic prices.” ECF 45, at 33. The government
points to the statute, which requires the Commission to consider—in
addition to whether there has been “significant price underselling”—
whether “the effect of imports . . . otherwise depresses prices to a
significant degree or prevents price increases, which otherwise would
have occurred, to a significant degree.” 19 U.S.C. § 1677(7)(C)(ii)(II)
(emphasis added). In view of this language, “the Commission may
rely on evidence either of significant underselling or significant price
suppression or depression to support a finding for adverse price ef-
fects.” OCTAL Inc. v. United States, 539 F. Supp. 3d 1291, 1302 (CIT
2021) (emphasis in original) (citing Grupo Indus. Camesa v. United
States, 85 F.3d 1577, 1582 (Fed. Cir. 1996)). Thus, a finding of import
overselling does not necessarily preclude a concomitant determina-
tion that such imports suppressed domestic product prices.

Adisseo next argues that the record lacks key evidence to support
the Commission’s determination of price suppression. ECF 31, at
16–19. It contends that only a “trivial” number of U.S. methionine
purchasers reported that domestic producers reduced their prices to
respond to import competition, “while the vast majority of U.S. pur-
chasers” reported either no such reductions or no knowledge of any
such reductions. Id. at 17. According to the company, a “no knowl-
edge” response undermines the ITC’s decision, since purchasers
“would surely know” if domestic sellers underbid imports “to win or
maintain a sale.” Id. at 18.

The Commission, however, noted that most responding purchasers
reported no knowledge of domestic producers lowering prices in re-
sponse to import competition. Appx02109 n.154. The problem for
Adisseo is that the agency read this evidence differently than the
company would prefer. It’s not the court’s role to second-guess that
weighing.

Similarly, Adisseo emphasizes that the record is bereft of any ex-
amples of purchasers exercising meet-or-release clauses, which allow
them “to inform suppliers of a lower-priced offer and purchase the
lower-priced product from another supplier if the supplier it is nego-
tiating with is unable or unwilling to offer a lower price.” ECF 31, at
18 (quoting Appx02108). Such clauses can only be exercised where a
purchaser provides the seller with written proof of a lower price. Id.

The Commission, however, acknowledged the absence of any such
“direct evidence of purchasers formally exercising meet-or-release
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clauses.” Appx02108. Nevertheless, the agency found that “evidence
in the record, including purchaser emails and Novus’s internal com-
munications, demonstrate[d] instances where customers notified
Novus of offers of lower prices for subject imports and either re-
quested a price reduction or purchased subject imports in lieu of
domestic product.” Id. Adisseo’s quarrel is with the weight the agency
attached to the absence of direct evidence of purchasers formally
exercising meet-or-release clauses, which again is a matter outside
the judicial province.

Along the same lines, the company takes aim at what it character-
izes as “informal, anecdotal email” evidence that the Commission
cited in finding that Novus “was forced to lower its prices to meet
import competition.” ECF 31, at 20; see also id. at 21–25. Adisseo
contends that this material does not support the agency’s conclusion
of price depression. Id. at 25. Yet again, the problem is that the agency
read the material differently, and it’s not the court’s role to reweigh
that evidence. It suffices that the Commission explained at length the
basis for its conclusion that Novus reduced prices in response to
Adisseo’s imports and reasonably tethered that finding to the record.
See Appx02108 n.153.

Finally, Adisseo argues that the Commission improperly declined to
address an alternative cause of price depression suggested by the
company, global overcapacity. ECF 31, at 27–31. That’s not true—the
agency squarely addressed this contention and rejected it for several
reasons, including that record evidence “reflects that competing offers
to purchasers in the U.S. are used as benchmarks for U.S. price
negotiation, not global or non-U.S. price lists.” Appx02110. Once
again, the company invites the court to undertake de novo review of
the record, which the statutory standard of review does not allow.
Even if Adisseo’s reading is the better one, that’s not enough to carry
the day when, as here, the agency’s rejection of the company’s argu-
ment is reasonably tethered to the record.

3

Adisseo further challenges the Commission’s determination that
lost sales indicated import-driven price suppression. ECF 31, at
32–39. It contends that “anecdotal lost sales allegations are insuffi-
cient to undermine other more empirical price effects information,
such as evidence from the Commission’s traditional price comparison
analysis.” Id. at 37. Based on statements in various CIT decisions, see
id. at 37–38, the company asserts that “[i]n the absence of other
record evidence of underselling, the existence of lost sales is insuffi-
cient per se to establish that subject imports caused adverse price
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effects.” Id. at 39.
Adisseo’s argument fails. There is no such per se rule articulated in

the CIT’s cases, much less the governing statute. Moreover, the com-
pany again overstates the importance of overselling—as discussed
above, the statute expressly recognizes that imports might depress
domestic prices even in the absence of overselling. See 19 U.S.C. §
1677(7)(C)(ii)(II). Finally, the Commission did not rely exclusively on
anecdotal evidence of lost sales to find price depression—it also relied
on “price trends for the domestic like product and subject imports,”
Appx02107, and evidence of domestic product price reductions,
Appx02108–02109.

But Adisseo is on firmer ground when it argues that the Commis-
sion needs to reconsider its reliance on lost sales in view of the
agency’s failure to address the company’s proffered methodology for
calculating those sales. See ECF 31, at 32–37. According to Adisseo,
when properly calculated the lost sales were “a far lower amount than
identified by the Commission, and one that can hardly be considered
‘significant.’ ” Id. at 36. Neither the government nor Novus disputes
that the agency failed to address Adisseo’s proffered methodology.
Because the Commission had a duty to address the company’s proffer,
see Altx, Inc. v. United States, 167 F. Supp. 2d 1353, 1359 (CIT 2001)
(“The statute directs the Commission to . . . ‘address [ ] relevant
arguments that are made by interested parties . . . concerning volume,
price effects, and impact on the industry of imports of the subject
merchandise.”) (emphasis in original) (quoting 19 U.S.C. §
1677f(i)(3)(B)), the court must remand. See also Asociacion Colombi-
ana de Exportadores de Flores v. United States, 704 F. Supp. 1068,
1071 (CIT 1988) (“In order to ascertain whether action is arbitrary, or
otherwise not in accordance with law, reasons for the choices made
among various potentially acceptable alternatives usually need to be
explained.”) (citing Bowman Transp. v. Ark.–Best Freight Sys., 419
U.S. 281, 285–86 (1974)).

4

In evaluating price effects, the statute directs the agency to “con-
sider whether there had been underselling during the investigation
period and whether that underselling was significant.” Nucor Corp. v.
United States, 414 F.3d 1331, 1339 (Fed. Cir. 2005); see also 19 U.S.C.
§ 1677(7)(C)(ii)(I). According to Adisseo, “not only did the Commission
not make this required statutory determination explicitly, the [agen-
cy’s] conclusion on underselling is not clear by implication as it dis-
cusses both evidence in favor of and against a finding of overselling.”
ECF 31, at 40–41.
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The court disagrees. As the government notes, the Commission
plainly found “predominant overselling” by imports. ECF 45, at 23
(emphasis added) (quoting Appx02104). That necessarily implies an
absence of underselling, which in turn means that the underselling
was not significant. “In this case, the agency’s path is clear, even
though it did not set forth its conclusion as to the issue of underselling
explicitly.” Nucor, 414 F.3d at 1339. Thus, contrary to the company’s
argument, the Commission complied with its obligation to “consider”
whether underselling occurred and, if so, its significance.

B

Adisseo ostensibly takes aim at the Commission’s determination
that subject imports caused adverse volume effects, a factor specified
by 19 U.S.C. § 1677(7)(B)(i)(I). ECF 49–58. But the company admits
that “subject volume did increase both absolutely and relatively over
the” period of investigation. Id. at 49. Instead of challenging the
agency’s volume findings on their own terms, Adisseo takes issue with
the Commission’s measure of the impact of those imports on domestic
producers1—an issue the court considers below in connection with 19
U.S.C. § 1677(7)(B)(i)(III).

The company thus does not challenge the Commission’s finding that
a 137.4-percent increase in the volume of subject imports is “signifi-
cant both in absolute terms and relative to apparent U.S. consump-
tion.” Appx02103. The court therefore sustains that determination.

C

Finally, Adisseo argues that the Commission overstated the impact
of subject imports on domestic producers. See above note 1; see also 19
U.S.C. § 1677(7)(B)(i)(III).

First, the company asserts that the Commission’s determination
that domestic producers should have gained market share following
the exit of Chinese imports is undermined by record evidence showing
that purchasers valued having multiple suppliers. See ECF 31, at
50–53. But the agency acknowledged that evidence, Appx02101, and
explained that “imports captured market share from both the domes-
tic industry and [Chinese] imports. This undercuts Respondents’ as-
sertions that cumulated subject imports merely replaced volumes of
nonsubject imports as they receded from the U.S. market.”

1 See ECF 31, at 50–53 (arguing the Commission failed to consider the importance of supply
diversity when assessing the significance of the increase in subject imports); id. at 53–58
(asserting that the increase in subject imports was not significant because of the lack of
substitutability between the different chemical compositions of methionine). Adisseo’s reply
implicitly acknowledges that these points bear on the “impact” factor of § 1677(7)(B)(i)(III)
rather than the “volume” factor of § 1677(7)(B)(i)(I). See ECF 40, at 29–36.
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Appx02117 n.185. Although it’s possible to read the record differently,
substantial evidence supports the Commission’s rejection of the com-
pany’s theory that subject imports eroded the market share of domes-
tic producers.

Second, Adisseo argues that in evaluating the impact of the in-
crease in subject import volume, the agency should have “consider[ed]
this increase on a disaggregated [basis],” ECF 31, at 54, meaning that
it should have separately analyzed imports of the two different com-
positions of methionine.2 According to the company’s reading of the
record, “because these chemical configurations are not fully inter-
changeable, an increase in supply of one configuration has a more
attenuated effect on producers of the other.” Id. at 55.

The Commission, however, did consider substitutability of methio-
nine’s two compositions. Specifically, the agency noted three types of
product substitution: “between liquid and dry methionine using cur-
rently installed equipment” (14 of 26 responding purchasers could
switch), “between methionine of different activity levels” (12 of 18
could switch), and “between MHA and DLM” (13 of 22 could switch).
Appx02100. It further observed that “in some instances, . . . substi-
tutability may be limited by,” inter alia, “the cost of shifting between
methionine types[ ] and customer preference.” Id. The Commission
just gave less weight to these considerations than Adisseo would
prefer.

Moreover, the statute directs the agency to define the domestic
industry as the “producers as a whole of a domestic like product.” 19
U.S.C. § 1677(4)(A). Under this provision, “[t]he Commission is not
required to focus on one portion of the industry by making a disag-
gregated analysis of material injury.” Celanese Chems., Ltd. v. United
States, 31 CIT 279, 298 (2007). As the government points out, the
agency “relied on the interchangeability of DLM and MHA as a factor
supporting the definition of a single domestic like product, and thus
a single domestic industry.” ECF 45, at 58 n.15. Adisseo does not
challenge that definition, so it can hardly complain of the Commis-
sion’s failure to disaggregate DLM and MHA in considering the im-
pact of the subject imports.

* * *
For the foregoing reasons, the court grants Adisseo’s motion for

judgment on the agency record in part. A separate remand order will
issue.

2 “[M]ethionine is produced and sold in two distinctly different chemical configurations,” id.,
DLM and MHA. The former is sold only in dry form, while the latter is sold predominantly,
but not exclusively, in liquid form. Id.
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Dated: December 18, 2023
New York, NY

/s/ M. Miller Baker
JUDGE

◆

Slip Op. 23–189

BROOKLYN BEDDING, LLC, et al., Plaintiffs, v. UNITED STATES,
Defendant.

Ct. No. 21–00285
Before: M. Miller Baker, Judge

[The court sustains the Department of Commerce’s remand redetermination.]

Dated: December 22, 2023

ORDER

Baker, Judge:

This antidumping duty case has returned from a remand in which
the court ordered the Department of Commerce to verify a Thai
mattress importer’s data insofar as the Department relied upon that
data. The importer thereafter withdrew from both the Commerce
proceedings and this litigation. No remaining party opposes the re-
mand redetermination, and the court therefore sustains it. A separate
judgment will enter. See USCIT R. 58(a).
Dated: December 22, 2023

New York, New York
/s/ M. Miller Baker

M. MILLER BAKER, JUDGE
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Slip Op. 23–190

GOPRO, INC., Plaintiff, v. UNITED STATES, Defendant.

Before: Timothy M. Reif, Judge
Consol. Court No. 20–00176

[Granting plaintiff’s motion for summary judgment and denying defendant’s cross
motion for summary judgment.]

Dated: December 28, 2023

Alena Augusta Eckhardt, Matthew K. Nakachi, Nackachi Eckhardt & Jacobson,
P.C., of San Francisco, CA, argued for plaintiff GoPro, Inc.

Edward Francis Kenny, Senior Trial Attorney, Commercial Litigation Branch, Civil
Division, U.S. Department of Justice, of New York, N.Y., argued for defendant United
States. With him on the brief were Brian M. Boynton, Principal Deputy Assistant
Attorney General, Patricia M. McCarthy, Director, Aimee Lee, Assistant Director and
Justin R. Miller, Attorney-in-Charge, International Trade Field Office. Of counsel on
the brief was Mathias Rabinovitch, Office of the Assistant Chief Counsel, International
Trade Litigation, U.S. Customs and Border Protection, of New York, N.Y.

OPINION

* * *

Reif, Judge:

This action arises from a challenge by plaintiff GoPro, Inc. (“GoPro”
or “plaintiff”) of the classification by the United States Customs and
Border Protection (“Customs”) of eight camera housing models under
subheading 4202.99.9000 of the Harmonized Tariff Schedule of the
United States (“HTSUS”).1 The subject merchandise encompasses
GoPro’s camera housings for use with its HERO action cameras.
Customs classified the subject merchandise within Heading
4202.99.9000, which covers “camera cases” and “similar containers,”
and carries a 20% ad valorem duty. GoPro contests Customs’ classi-
fications and argues that the camera housings should be classified
within subheading 8529.90.86 as “[p]arts suitable for use solely or
principally with the apparatus” of Heading 8525, and is free upon
import. In the alternative, GoPro argues that the camera housings
are properly classified within subheading 3926.90.99 as “[o]ther ar-
ticles of plastic,” which carries a 5.3% ad valorem duty.

1 All citations to the HTSUS, including Chapter Notes and General Notes, are to the edition
in place at the time of importation. Apple Inc. v. United States, 964 F.3d 1087, 1090 n.1 (Fed.
Cir. 2020). Plaintiff imported the instant merchandise from October 2018 to February 2019.
Pl.’s Mem. Supp. of Mot. Summ. J. (“Pl. Br.”) at 2, ECF No. 29. There were no material
changes to the relevant tariff provisions during this period of time.
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BACKGROUND

I. Evidentiary objections

Pursuant to United States Court of International Trade (“USCIT”)
Rule 56.3(a), a motion for summary judgment must include a sepa-
rate document that contains a “short and concise statement, in num-
bered paragraphs, of the material facts as to which the moving party
contends there is no genuine issue to be tried.” USCIT R. 56.3(a).
Citations may be to “particular parts of materials in the record,” such
as “depositions, documents, electronically stored information, affida-
vits or declarations, stipulations (including those made for purposes
of the motion only), admissions, interrogatory answers, or other ma-
terials.” USCIT R. 56(c)(1)(A). Pursuant to USCIT Rule 56(c)(2), “[a]
party may object that the material cited to support or dispute a fact
cannot be presented in a form that would be admissible in evidence.”
USCIT R. 56(c)(2)

In compliance with USCIT Rule 56.3, the parties have filed their
proposed statements of fact and supported those statements with
citations to evidence. See generally Pl.’s R. 56.3 Statement of Undis-
puted Facts (“PI. Stmt. Facts”), ECF No. 29–1; Def.’s R. 56.3 State-
ment of Undisputed Facts (“Def. Stmt. Facts”), ECF No. 33. Defen-
dant cited numerous exhibits to support its statement of facts and
opposition brief. See generally Def. Stmt. Facts; Def.’s Mem. Opp’n
Pl.’s Mot. Summ. J. and Supp. of Def.’s Cross-Mot. Summ. J. (“Def.
Br.”), ECF No. 33. Plaintiff objects to the admission of several of
defendant’s exhibits on relevance, foundation and authentication
grounds. See Pl.’s Evidentiary Objs. to Evid. Proffered by Def. (“Pl.
Evid. Objs.”), ECF No. 37–2. The court will address each of these
grounds in turn.

Pursuant to Federal Rule of Evidence (“FRE”) 401, relevant evi-
dence is that which “has any tendency to make a fact more or less
probable than it would be without the evidence; and . . . the fact is of
consequence in determining the action.” Irrelevant evidence is not
admissible. Fed. R. Evid. 402. Plaintiff objects to defendant’s Exhibits
5, 9, 10, 11A, 11B, 11C, 12, 13, 14, 15, 21, 22, 23, 24, 25, 26, 27 and an
embedded photograph of the late Queen Elizabeth (“embedded pho-
tograph”) for “[i]rrelevance.” See generally Pl. Evid. Objs. The court
will address plaintiff’s relevance objections only with respect to Ex-
hibits 10, 14 and 15 and will disregard plaintiff’s remaining relevance
objections.
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The court overrules plaintiff’s relevance objection to Exhibit 10
(Cousteau Product Requirements at GOPRO 008937). See Pl. Evid.
Objs. at 1. Defendant argues that Exhibit 10 is “relevant as it . . .
shows that the housings are designed to among other things protect
the camera during storage and transport.” See Def. Reply Opp’n Pl.’s
Mot. Summ. J (“Def. Reply Br.”), at 23, ECF No. 40. The court
considers that Exhibit 10 is relevant. As an official marketing require-
ment propagated by plaintiff, Exhibit 10 makes a finding that the
housings have a protective design “more . . . probable than it would be
without the [exhibit].” See Fed. R. Evid 401(a). Further, the question
of the protective function of the subject merchandise is “of conse-
quence in determining the [instant] action.” See infra Section II.C.2.c;
Fed. R. Evid. 401(b). Exhibit 10 is relevant and admissible as plaintiff
withdrew its prior foundation and authentication objections against
this exhibit. See Mot. for Errata, ECF No. 38.

The court also overrules plaintiff’s relevance objections to defen-
dant’s Exhibits 14 (Canon Advertising Copy for the AW-DC30 All
Weather Case) and 15 (AKASO Camera Case Advertising Copy). Pl.
Evid. Objs. at 2. Exhibit 14 contains the terms “underwater case” and
“waterproof case.” See Defendant Exhibit (“Def. Ex.”) 14 at 1–2, ECF
No. 33–11. Exhibit 15 contains the term “Waterproof Case Underwa-
ter Housing for AKASO Action Camera.” See Def. Ex. 15 at 1, ECF No.
33–12. Defendant argues that both exhibits are relevant because they
“show[] other retailers and manufacturers identify[ing] similar hous-
ings alternatively as ‘camera cases.’” See Def. Reply Br. at 24. The
court notes that neither exhibit contains the discrete terms “camera
cases” or “camera case”; nonetheless, both exhibits are relevant as
each makes “more . . . probable,” if only slightly, that retailers and
manufacturers of similar camera housings might use the term “case”
to describe housings similar to those in dispute. See Fed. R. Evid. 401.

In addition, the court overrules each of plaintiff’s foundation objec-
tions. Pursuant to FRE 602, a witness “may testify to a matter only if
evidence is introduced sufficient to support a finding that the witness
has personal knowledge of the matter.” Such evidence “may consist of
the witness’s own testimony.” Fed. R. Evid. 602. Plaintiff objects to
defendant’s Exhibits 11A, 11B, 11C, 14, 15 and the embedded photo-
graph for “[l]ack of [f]oundation.” See Pl. Evid. Objs. at 2–3. Plaintiff’s
objections are not supported by witness testimony. Mr. Edward Rus-
sell, an expert witness in plaintiff’s employ, testified to having per-
sonal knowledge related to Exhibits 11A, 11B, 11C, 14 and 15. See
Def. Ex. 4, Russell Dep. at 67, 69:22–72:12, 98:17–105:5, ECF No.
33–4. Further, plaintiff’s foundation objection is not applicable with
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respect to the embedded photograph because the embedded photo-
graph was never the subject of witness testimony and appears only in
defendant’s opposition brief. See Def. Br. at 22. In sum, the exhibits at
issue do not lack foundation.

Finally, the court overrules each of plaintiff’s authentication objec-
tions. FRE 901 requires that the proponent of an item of evidence
“must produce evidence sufficient to support a finding that the item is
what the proponent claims it is.” Fed. R. Evid. 901(a). Satisfactory
evidence for this purpose may include, but is not limited to, the
testimony of a witness with knowledge of the item. See Fed. R. Evid.
901(b)(1). As defendant notes, courts generally also allow proponents
to authenticate screenshots of web postings bearing a web address
and the date printed for the “limited purpose” of proving that such
postings appeared on the Internet. See Def. Reply Br. at 24–25 (quot-
ing SMS Audio, LLC v. Belson, No. 16–81308-CIV, 2017 WL 1533971,
at *3 (S.D. Fla. Mar. 20, 2017)); see also Premier Nutrition, Inc. v.
Organic Food Bar, Inc., No. SACV06–0827 AGRNBX, 2008 WL
1913163, at *6 (C.D. Cal. Mar. 27, 2008), aff’d, 327 F. App’x 723 (9th
Cir. 2009) (permitting authentication of Lexis search results bearing
the web address and date printed).

Plaintiff objects to defendant’s Exhibits 11A, 11B, 11C, 14, 15 and
the embedded photograph for “[l]ack of [a]uthentication.” See Pl.
Evid. Objs. at 2–3. The court concludes that Mr. Russell’s testimony
regarding Exhibits 11A, 11B and 11C (Deposition Exhibits 54, 55 and
56) constituted sufficient authentication as to those exhibits. See
generally Def. Ex. 4. Mr. Russell demonstrated knowledge of the
exhibits when he identified them as “vintage rangefinder case[s] to
carry a camera in” and then defined “rangefinder.” See id. at 64:3–9,
97:9–103:21; Fed. R. Evid. 901(b)(1).

The court concludes additionally that defendant authenticated Ex-
hibits 14, 15 and the embedded photograph. Exhibits 14 and 15
display readily both the web address and the date printed. See Def.
Ex. 14; Def. Ex. 15. Defendant confines its use of Exhibits 14 and 15
to the “limited purpose of proving” that manufacturers and retailers
have used the term “case” to describe camera housings on the Inter-
net. See Def. Reply Br. at 24–25; SMS Audio, 2017 WL 1533971, at *3.
As for the embedded photograph, the accompanying URL displays the
web address and redirects to a dated webpage. See Def. Br. at 22.
Defendant includes the URL for the “limited purpose” of proving that
the embedded photograph appeared on the Internet. See id.; Def.
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Reply Br. at 25; SMS Audio, 2017 WL 1533971, at *3. The court
overrules each of plaintiff’s authentication objections and concludes
that Exhibits 11A, 11B, 11C, 14, 15 and the embedded photograph are
admissible.

II. The subject merchandise

USCIT Rule 56(a) requires that the court grant summary judgment
if the moving parties can show that “there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter
of law.” Movants should present material facts as a “separate, short
and concise statement, in numbered paragraphs” and cite to “particu-
lar parts of materials in the record” as support. USCIT R. 56.3(a);
56(c)(1)(A). The opponent must, in response, “include correspondingly
numbered paragraphs responding to the numbered paragraphs in the
statement of the movant.” USCIT R. 56.3(b).

Parties to the instant action submitted separate statements of facts
with their respective cross motions for summary judgment. See gen-
erally PI. Stmt. Facts; Def.’s Resp. Pl.’s Statement of Undisputed
Material Facts (“Def. Resp. Pl. Stmt. Facts”),2 ECF No. 33; Def. Stmt.
Facts.3 The responses to these statements contain mixtures of dis-
puted and undisputed terms, phrases or sentences within a num-
bered paragraph. See generally Pl.’s Resp. Def.’s Statement of Mate-
rial Undisputed Facts (“Pl. Resp. Def. Stmt. Facts”), ECF No. 37–1;
Def. Resp. Pl. Stmt. Facts; Pl.’s Reply Def.’s Resp. Pl.’s Statement of
Undisputed Facts (“Pl. Reply Def. Resp.”), ECF No. 37–3.

The identity of the imported articles at issue in this action is not in
dispute. See generally Pl. Stmt. Facts; Def. Resp. Pl. Stmt. Facts; Def.
Stmt. Facts. Parties submitted physical exhibits of the subject mer-
chandise to the court for examination in addition to visual represen-
tations in photographs of the subject merchandise in the parties’
USCIT Rule 56.3 Statements of Facts describing the features of the
camera housings.4 See Pl.’s Composite Ex. A (Physical Samples 1–11),
ECF No. 29–2; see also Pl. Stmt. Facts ¶ 8. In addition, each party
submitted a supplemental statement of undisputed material facts in
response to the court’s order to support facts that could have been
considered to be disputed and material to the instant action. Def.’s
Supplemental Statement of Undisputed Facts (“Def. Suppl. Stmt.

2 The court relies on the facts submitted and admitted by both parties. Certain facts
submitted by plaintiff are disputed by defendant and vice versa. The court does not refer-
ence those facts that are contested and relies only on those uncontested material facts that
shed light on the legal matters that the court resolves in the instant action.
3 For purposes of this discussion, citations are provided to the relevant paragraph number
of the undisputed facts and response, and internal citations generally have been omitted.
4 The court includes images of the subject merchandise below for ease of reference.
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Facts”), ECF No. 51; Pl.’s Supplemental Statement of Undisputed
Facts (“Pl. Suppl. Stmt. Facts”), ECF No. 52. The court reviewed each
party’s separate submissions of facts to determine the undisputed
facts. Upon review of parties’ respective statements of facts and sup-
porting documents, and taking into account the above evidentiary
rulings, the court finds the following undisputed and material facts
regarding the subject merchandise.

The subject merchandise is comprised of GoPro’s imported camera
housings, which are polycarbonate protective containers for GoPro’s
HERO action cameras. Pl. Stmt. Facts ¶ 18; Def. Resp. Pl. Stmt. Facts
¶ 18. The subject camera housings at issue are for the GoPro HERO
action cameras imported by GoPro from October 2018 to February
2019. Pl. Br. at 2; Def. Br at 1. Specifically, the instant action concerns
camera housings that are designed for use with GoPro’s line of HERO
3, HERO 3+, HERO 4 and HERO 5, 6, 7 Black action cameras. Pl.
Stmt. Facts ¶ 8; Def. Stmt. Facts ¶¶ 1, 5, 10, 14, 16, 18, 22, 26. The
GoPro camera housings at issue are form-fitted to the HERO camera
models, which they are designed to enclose, and consist of a ridged
plastic shell made of polycarbonate with a hardened flat glass over
the section of the housing where the camera’s lens assembly is situ-
ated. Pl. Stmt. Facts ¶¶ 16–18; Def. Resp. Pl. Stmt. Facts ¶¶ 16–18.
The subject camera housings are form fitting bespoke to those camera
models for which they are designed and enclose a single GoPro HERO
action camera. Pl. Stmt. Facts ¶ 16; Def. Resp. Pl. Stmt. Facts ¶ 16.
The camera housings feature “spring-loaded buttons which are mated
with corresponding buttons on the camera to control GoPro action
camera functions while the camera is housed, such as starting the
shutter and turning the camera on and off; the buttons are designed
to resist water pressure.” Pl. Stmt. Facts ¶ 20; Def. Resp. Pl. Stmt.
Facts ¶ 20; Def. Suppl. Stmt. Facts at 3; see Pl. Suppl. Stmt. Facts at
3. The spring-loaded buttons are also designed to resist, to some
degree, pressure so as to minimize the accidental turning on or off of
the action camera enclosed within the housing. Pl. Suppl. Stmt. Facts
at 2; Def. Suppl. Stmt. Facts at 3. The camera housings have a thin
layer of foam on the inner rear door to ensure a tight fit and stabili-
zation and do not provide for impact padding on the outside or inside.
Pl. Stmt. Facts ¶¶ 21–22; Def. Resp. Pl. Stmt. Facts ¶¶ 21–22. The
camera housings have thumbscrews or quick-release buckles, which
protrude at the bottom of the housings and, with the exception of the
Wrist Housing, have a two- or three-finger mounting ecosystem with
a screw-style closure; the camera housing end of the system has a
two-finger receiver, and all mounts have a three-finger component. Pl.
Stmt. Facts ¶ 24; Def. Resp. Pl. Stmt. Facts ¶ 24. They interlock,
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attaching the camera housing end to the mount via a quick release
buckle or a thumbscrew, enabling the user to use the camera for
hands-free recording of the extreme activities. Pl. Stmt. Facts ¶¶
23–24; Def. Resp. Pl. Stmt. Facts ¶¶ 23–24.

The merchandise at issue encompasses the following models of
GoPro’s camera housings (totaling eight models):5

• Super Suit (Uber Protection + Dive Housing for HERO 5
Black), Model No. AADIV-001. The Super Suit housing “was
designed with a pressure-resistant water-sealed shell pri-
marily to allow for deep water dives of up to 60 meters of
depth” and was “designed with above-water protection for
use during kinetic activities including rally car racing and
various instances where there is a high degree of impact
from rocks, dirt and debris.” Def. Stmt. Facts ¶¶ 2–3; Pl.
Resp. Def. Stmt. Facts ¶¶ 2–3. The Super Suit housing is
composed of impact-resistant plastic and impact-resistant
glass on the front. Def. Stmt. Facts ¶ 4; Pl. Resp. Def. Stmt.
Facts ¶ 4. It has a pressure-resistant water-sealed shell and
incorporates thermal management features for the above
water, hot air and sunshine. Pl. Stmt. Facts ¶ 8(a); Def. Resp.
Pl. Stmt. Facts ¶ 8(a).

 

5 Defendant states that, “[w]hile technically eight model numbers are at issue in this case,
two models, Model No. 220–09315–000, and Model No. 220–07892–000 are the same as the
Standard Housing, Model No. AHSRH-401, but sold in different packaging for such reasons
as replacing a damaged item under warranty. These two models are, therefore, grouped
under the Standard Housing.” Def. Br. at 3 (citing Def. Ex. 1, Thomas Dep. at 46, 47, 54, 55;
Pl. Stmt. Facts ¶ 8(d)); Def. Stmt. Facts ¶ 26; Pl. Resp. Def. Stmt. Facts ¶ 26.
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• Dive Housing for HERO 3, HERO 3+ and HERO 4, Model
No. AHDEH-301 (“Dive Housing”) is a protective dive hous-
ing which is waterproof for depths down to 60 meters. Pl.
Stmt. Facts ¶ 8(b); Def. Stmt. Facts ¶ 10; Pl. Resp. Def. Stmt.
Facts ¶ 10.The Dive Housing preceded the Super Suit, and
generally offers the same properties, including a 60-meter
depth capability for deep-sea filming. Pl. Stmt. Facts ¶ 8(b);
Def. Resp. Pl. Stmt. Facts ¶ 8(b).

 

• Standard Housing for HERO 3, HERO 3+ and HERO 4,
Model No. AHSRH-401 (“Standard Housing”) is a GoPro
“standard” water housing in that it has the base-level wa-
terproofing of up to 40-meter diving. Pl. Stmt. Facts ¶ 8(c);
Def. Resp. Pl. Stmt. Facts ¶ 8(c).
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• Wrist Housing for HERO 3, HERO 3+ and HERO 4, Model
No. AHDWH-301 (“Wrist Housing”) is designed for deep-sea
diving use with the same water pressure resisting capabili-
ties, as well as for land use. Pl. Stmt. Facts ¶ 8(f); Def. Resp.
Pl. Stmt. Facts ¶ 8(f). Instead of a GoPro two- to three-finger
mounting system universal to the Camera Housings, the
Wrist Housing was specifically designed to be worn on the
wrist via hinge and a Velcro wrist strap, while actively shoot-
ing. Pl. Stmt. Facts ¶ 8(f). The hinge feature allows the
product to be lifted up off the wrist so that the user can point
at their subject and take footage and then latch it back onto
the wrist. Id.

 

• Camo Housing for HERO 3, HERO 3+ and HERO 4, Model
No. AHCSH-001 (“Camo Housing”) is effectively the Stan-
dard Housing, waterproof to 40 meters, with the difference
being the color scheme is a camouflage theme, marketed for
hunting, fishing and outdoor communities to facilitate the
photographer’s “blending into the scene.” Pl. Stmt. Facts ¶
8(e); Def. Resp. Pl. Stmt. Facts ¶ 8(e).
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• Housing - Waterproof - HD4, 3.0, Model No. 220–09315–000
(Replacement For Standard Housing AHSRH-401). Pl. Stmt.
Facts ¶ 8(d); Pl. Ex. B, Product Booklet at GoPro 000023; Pl.
Ex. E, Thomas Dep. at 15:20–25.

• Water Housing, Bingin 3.0, Al Lens Ring, Model No.
220–07892–000 (Replacement for Standard Housing
AHSRH-401). Pl. Stmt. Facts ¶ 8(d); Pl. Ex. B, Product Book-
let at GoPro 000001; see id. at 000023; Pl. Ex. E, Thomas
Dep. at 15:20–25.

• Skeleton Housing for HERO 3, HERO 3+ and HERO 4,
Model No. AHSSK301. Pl. Stmt. Facts ¶ 8(g).

 

The court considers the various models of the camera housings
together in this classification decision, as both plaintiff and defendant
concede that the housings share essential characteristics, which ul-
timately determine which classification is proper.6

III. Customs’ classification of the subject merchandise and
GoPro’s protest

GoPro imported the camera housings from late October 2018
through February 2019. Pl. Br. at 2; Def. Br. at 1. The camera hous-
ings were liquidated as entered pursuant to subheading 4202.99.90 of
the HTSUS as “camera cases” between August 2019 and January
2020. Def. Br. at 1–2; see also Pl. Ex. M, Final Ruling HQ H287090
(“Customs Ruling”).

6 At oral argument, plaintiff and the Government confirmed that the models should be
considered by the court together, in consideration of their individual and shared charac-
teristics. Oral Arg. Tr. at 5:17–7:15, Mar. 15, 2023, ECF No. 47.
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GoPro filed a timely protest of the Customs Ruling, which was
denied by the Government on March 12, 2020. Pl. Stmt. Facts ¶ 5;
Def. Resp. Pl. Stmt. Facts ¶ 5.

GoPro timely protested the liquidations arguing that its camera
housings are properly classified under subheading 8529.90.86, HT-
SUS, which provides for “[p]arts suitable for use solely or principally
with the apparatus of headings 8525 to 8528: Other: Other,” or alter-
natively under subheading 3926.90.99, HTSUS, which provides for
“[o]ther articles of plastics and articles of other materials of headings
3901 to 3914: Other.” Pl.’s Resp. Def.’s Cross-Mot. Summ. J. and
Reply in Supp. Pl.’s Mot. Summ. J. (“Pl. Resp. Br.”) at 21, ECF No. 37.

On September 8, 2020, GoPro timely commenced this action before
the Court within 180 days of the date of denial of the protest regard-
ing the camera housings entries between 2018 and 2019. Pl. Br. at 6;
Pl. Stmt. Facts ¶ 6; Def. Resp. Pl. Stmt. Facts ¶ 6. GoPro paid all
liquidated duties on the subject entries before commencement of this
action in accordance with 28 U.S.C. § 2673(a). Pl. Stmt. Facts ¶ 7; Def.
Resp. Pl. Stmt. Facts ¶ 7. Plaintiff filed its amended complaint on
July 15, 2021. Pl.’s Am. Compl. (“Pl. Am. Compl.”), ECF No. 19.

On March 15, 2023, the court heard oral argument. See Oral Arg.
Tr., Mar. 15, 2023, ECF No. 47.

JURISDICTION AND STANDARD OF REVIEW

The Court exercises exclusive jurisdiction over all civil actions com-
menced under section 515 of the Tariff Act of 1930, 19 U.S.C. § 1515,
to contest protests denied by Customs, 28 U.S.C. § 1581(a),7 and
reviews such actions de novo. 28 U.S.C. § 2640(a)(1) (“The Court of
International Trade shall make its determinations upon the basis of
the record made before the court . . . .”).

Summary judgment is permitted when “there is no genuine dispute
as to any material fact.” USCIT R. 56(a). In the absence of genuine
factual issues, whether to grant summary judgment turns on the
proper construction of the HTSUS, which is a question of law. Clar-
endon Marketing, Inc. v. United States, 144 F.3d 1464, 1466 (Fed. Cir.
1998). The court must decide materiality by determining whether any
factual disputes are material to the resolution of the action. Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 247–48 (1986).

Only disputes over facts that might affect the outcome of the suit
under the governing law will properly preclude the entry of summary
judgment. Id. at 248. Factual disputes that are irrelevant or unnec-
essary will not be counted. Id.

7 References to the U.S. Code are to the 2018 edition. Further citations to the Tariff Act of
1930, as amended, are to the relevant portions of Title 19 of the U.S. Code.
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Here, the court does not find any disputes as to material issues of
fact, so summary judgment is appropriate to resolve the dispute over
the classification. In the instant case, both parties filed for summary
judgment under USCIT Rule 56. “[S]ummary judgment is proper ‘if
the pleadings, depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.’” Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986) (quoting Fed. R. Civ. P. 56(c)); USCIT R.
56(a).

The HTSUS has the force of statutory law. See Aves. In Leather, Inc.
v. United States, 423 F.3d 1326, 1333 (Fed. Cir. 2005). “Absent con-
trary legislative intent, HTSUS terms are to be construed according
to their common and commercial meanings.” La Crosse Tech., Ltd. v.
United States, 723 F.3d 1353, 1358 (Fed. Cir. 2013) (quoting Carl
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999)).
When interpreting a tariff term, the court may rely on its own un-
derstanding of the term and on secondary sources such as scientific
authorities and dictionaries. N. Am. Processing Co. v. United States,
236 F.3d 695, 698 (Fed. Cir. 2001).

In adjudicating a tariff classification dispute, the court first consid-
ers whether “the government’s classification is correct, both indepen-
dently and in comparison with the importer’s alternative.” Jarvis
Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984) (“Jar-
vis”). The plaintiff has the burden of showing that the government’s
classification of the subject merchandise was incorrect. Id. at 876.
Subject to the plaintiff’s rebuttal, factual determinations by Customs
are presumed correct, see 28 U.S.C. § 2639(a)(1), but the presumption
of correctness applies to issues of fact and not questions of law.
Goodman Mfg., L.P. v. United States, 69 F.3d 505, 508 (Fed. Cir.
1995). If the plaintiff satisfies its burden of demonstrating that the
government’s classification was incorrect, the court must ascertain
“the correct result, by whatever procedure is best suited to the case at
hand.” Jarvis, 733 F.2d at 878 (footnote omitted). “While [the Court]
accord[s] deference to a classification ruling by Customs relative to its
‘power to persuade,’ [the court has] ‘an independent responsibility to
decide the legal issue of the proper meaning and scope of HTSUS
terms.’” Kahrs Int’l., Inc. v. United States, 713 F.3d 640, 644 (Fed. Cir.
2013) (quoting United States v. Mead Corp., 533 U.S. 218, 235 (2001);
Warner–Lambert Co. v. United States, 407 F.3d 1207, 1209 (Fed. Cir.
2005)).
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The Court’s review of classification cases is limited to the record
before the court. 28 U.S.C. § 2640(a). “The plaintiff has the burden of
establishing that the government’s classification of the subject mer-
chandise was incorrect . . . .” Lerner N.Y., Inc. v. United States, 37 CIT
604, 606–07, 908 F. Supp. 2d 1313, 1317–18 (2013). But, plaintiff
“does not bear the burden of establishing the correct classification;
instead, it is the court’s independent duty to arrive at the ‘correct
result.’” Id. (quoting Jarvis, 733 F.2d at 878).

Resolution of proper classification entails a two-step process: (1)
ascertaining the proper meaning of specific terms in the tariff provi-
sion; and (2) determining whether the merchandise at issue comes
within the description of such terms as properly construed. Link
Snacks, Inc. v. United States, 742 F.3d 962, 965 (Fed. Cir. 2014);
Pillowtex Corp. v. United States, 171 F.3d 1370, 1373 (Fed. Cir. 1999);
Orlando Food Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Cir.
1998). “However, when there is no dispute as to the nature of the
merchandise, then the two-step classification analysis ‘collapses en-
tirely into a question of law.’” Link Snacks, 72 F.3d at 965 (quoting
Cummins Inc. v. United States, 454 F.3d 1361, 1363 (Fed. Cir. 2006)).

Additional U.S. Notes to the HTSUS are also “considered to be
statutory provisions of law for all purposes.” Del Monte Corp. v.
United States, 730 F.3d 1352, 1355 (Fed. Cir. 2013) (internal quota-
tions omitted) (citations omitted). These are “legal notes that provide
definitions or information on the scope of the pertinent provisions or
set additional requirements for classification purposes.” Id.

The court may also refer to the Explanatory Notes to the Harmo-
nized Commodity Description and Coding System, developed by the
World Customs Organization. Explanatory Notes may guide the in-
terpretation of a tariff term since they are “intended to clarify the
scope of HTSUS subheadings and to offer guidance in their interpre-
tation,” even though the Explanatory Notes are not legally binding.
Len-Ron Mfg. Co. v. United States, 334 F.3d 1304, 1309 (Fed. Cir.
2003). The Explanatory Notes are “generally indicative of the proper
interpretation of a tariff provision.” Degussa Corp. v. United States,
508 F.3d 1044, 1047 (Fed. Cir. 2007).

DISCUSSION

I. Application of GRI 1, HTSUS, to classify the subject
camera housings

As required by GRI 1, HTSUS, the court first considers the terms of
the headings and any relative section and chapter notes in ascertain-
ing the correct four-digit heading for the classification of the imported
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camera housings. The candidate headings of the HTSUS identified by
the parties, with the respective article descriptions (in relevant part),
are as follows:

HTSUS Heading 42028

4202 Trunks, suitcases, vanity cases, attaché cases, briefcases,
school satchels, spectacle cases, binocular cases, camera
cases, musical instrument cases, gun cases, holsters and
similar containers; traveling bags, insulated food or bever-
age bags, toiletry bags, knapsacks and backpacks, hand-
bags, shopping bags, wallets, purses, map cases, cigarette
cases, tobacco pouches, tool bags, sports bags, bottle cases,
jewelry boxes, powder cases, cutlery cases and similar con-
tainers, of leather or of composition leather, of sheeting of
plastics, of textile materials, of vulcanized fiber or of paper-
board, or wholly or mainly covered with such materials or
with paper:

* * *

4202.99 Other:

Of materials (other than leather, composition
leather, sheeting of plastics, textile materials, vul-
canized fiber or paperboard) wholly or mainly cov-
ered with paper:

* * *

4202.99.9000 Other ............................... 20% ad valorem

HTSUS 4202.99.9000 (first and second emphases supplied).

HTSUS Heading 85299

8529 Parts suitable for use solely or principally with the appara-
tus of headings 8525 to 8528:

* * * *

8529.90 Other:

* * * *

8529.90.8600 Other......................................................free

HTSUS 8529.90.8600.

Alternatively, plaintiff argues that the subject merchandise should
be classified in subheading 3926.90.99. Pl. Br. at 4.

HTSUS Heading 3926

3926 Other articles of plastics and articles of other materials of
headings 3901 to 3914:

8 Customs classified the subject camera housings under 4202 as “camera cases.” See Pl.
Stmt. Facts. ¶ 50; See Def. Resp. Pl. Stmt. Facts ¶ 50.
9 GoPro proposes 8529 as the correct heading for the camera housings. Pl. Br. at 8.
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* * *

3926.90 Other:

* * *

3926.90.99 Other ............................... 5.3% ad valorem

HTSUS 3926.90.99.

The parties have not provided, and the court has not identified, any
other candidate headings that might be suitable for the subject cam-
era housings.

The court concludes that the camera housings are classified as
“[p]arts suitable for use solely or principally with the apparatus of
[H]eading[] . . . 8525.” HTSUS 8529.90.8600. In reaching this conclu-
sion, the court first considers Customs’ original classification of the
camera housings under Heading 4202 and then elucidates its reason-
ing for classifying the subject camera housings as “parts” under
Heading 8529, instead.

II. Customs’ original classification of the camera housings
under Heading 4202

A. Legal framework

“Absent contrary legislative intent, [the court] construe[s] HTSUS
terms according to their common and commercial meanings, which
[the court] presume[s] are the same.” Otter Prods., LLC v. United
States, 834 F.3d 1369, 1375 (Fed. Cir. 2016) (“Otter Prods. CAFC”).

In an eo nomine analysis, the court first construes the headings at
issue as a matter of law by defining the elements of the heading; the
court then moves to the second classification step, a factual inquiry, to
determine whether the subject merchandise is consistent with those
elements. See, e.g., R.T. Foods, Inc. v. United States, 757 F.3d 1349,
1352 (Fed. Cir. 2014); Link Snacks, 742 F.3d at 965.

In the context of determining the meaning of terms in tariff head-
ings, “the correct meaning of the term is its common commercial
meaning.” GRK Canada, Ltd. v. United States, 761 F.3d 1354, 1357
(Fed. Cir. 2014) (citation omitted); see also Otter Prods. CAFC, 834
F.3d at 1375.

To determine the common commercial meaning of a tariff provision,
the court “‘may rely upon its own understanding of terms used, and
may consult standard lexicographic and scientific authorities.’” Air-
flow Tech., Inc. v. United States, 524 F.3d 1287, 1291 (Fed. Cir. 2008)
(citation omitted). “[T]he use [of articles] may be considered as part of
the definition of eo nomine provisions, where, even if the eo nomine
provision describes goods with respect to their names, the name itself
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may inherently suggest[] a type of use.” GRK Canada, 761 F.3d at
1359 (quoting Carl Zeiss, 195 F.3d at 1379).

Heading 4202 states in relevant part:

4202 Trunks, suitcases, vanity cases, attaché cases, briefcases,
school satchels, spectacle cases, binocular cases, camera
cases, musical instrument cases, gun cases, holsters and
similar containers; traveling bags, insulated food or bever-
age bags, toiletry bags, knapsacks and backpacks, hand-
bags, shopping bags, wallets, purses, map cases, cigarette
cases, tobacco pouches, tool bags, sports bags, bottle cases,
jewelry boxes, powder cases, cutlery cases and similar con-
tainers, of leather or of composition leather, of sheeting of
plastics, of textile materials, of vulcanized fiber or of paper-
board, or wholly or mainly covered with such materials or
with paper:

* * *

4202.99 Other:

Other: Of materials (other than leather, composi-
tion leather, sheeting of plastics, textile materials,
vulcanized fiber or paperboard) wholly or mainly
covered with paper:

* * *

4202.99.9000 Other ................................................ 20% ad valorem

HTSUS 4202.99.9000 (first and second emphases supplied).

In an eo nomine analysis, the court first construes the headings at
issue as a matter of law by defining the elements of the heading, infra
Section II.C.1.a; the court then moves to the second classification
step, a factual inquiry, to determine whether the subject merchandise
is consistent with those elements, infra Section II.C.1.b. See, e.g., R.T.
Foods, 757 F.3d at 1352; Link Snacks, 742 F.3d at 965.

Customs’ ruling letters, as explanations of classification decisions,
are entitled to a level of “respect proportional to [their] ‘power to
persuade.’” Mead Corp., 533 U.S. at 235 (citing Skidmore v. Swift &
Co., 323 U.S. 134, 140 (1944)).

B. Positions of parties

Plaintiff states that Federal Circuit decisions establish that any
exemplar of Heading 4202 (including the eo nomine provisions) must
possess each of the four essential characteristics (that unite all ex-
emplars, ejusdem generis): store, transport, protect, and organize
multiple items within. Pl. Stmt. Facts ¶ 39; Pl. Resp. Br. at 1–2.
Plaintiff urges the court to apply the four-factor test as established in
Otter Products to the court’s eo nomine analysis of “camera case,” as
well as in the context of the court’s ejusdem generis analysis of
“similar containers.” Pl. Resp. Br. at 1–2, 5–6.

31  CUSTOMS BULLETIN AND DECISIONS, VOL. 58, NO. 01, JANUARY 10, 2024



Defendant states that “‘[c]amera cases’ are included among those eo
nomine articles specifically listed without limitation in [H]eading
4202 and includes all forms of camera cases including camera cases
that have been improved or amplified. GoPro’s housings for its cam-
eras are simply a form of ‘camera case’ and encompassed within
[H]eading 4202.” Def. Br. at 17; see Chevron Chem. Co. v. United
States, 23 CIT 500, 505, 59 F. Supp. 2d 1361, 1367 (1999) (stating that
“[a]n eo nomine provision that names an article without terms of
limitation, absent evidence of a contrary legislative intent, is deemed
to include all forms of the article”). Defendant argues that GoPro
conflates what would be necessary to show for a “similar container”
such as a “camera accessory case,” i.e., an ejusdem generis analysis,
with what is necessary for an eo nomine analysis of “camera case.”
Def. Br. at 13.

C. Analysis

The Explanatory Notes to Heading 4202 state that “[Heading 4202]
covers only the articles specifically named therein and similar con-
tainers.” World Customs Org., Harmonized Commodity Description &
Coding Sys., Explanatory Notes, Explanatory Note 42.02 (emphasis
supplied). The Explanatory Notes provide further that “[s]ubject to
Notes 2 and 3 to this Chapter, the articles covered by the first part of
the heading may be of any material. The expression ‘similar contain-
ers’ in the first part includes . . . camera accessory cases.” Id. By
identifying articles that are not “camera cases” but still qualify as
“similar containers,” the Explanatory Notes to Heading 4202 distin-
guish between “camera cases” that are specifically named in a tariff
term and “similar containers.” Id.; see also Def. Br. at 26.

The court analyzes the eo nomine meaning of “camera case” and
then turns to the ejusdem generis four-factor test of “similar contain-
ers.” The court concludes that Customs’ classification of the camera
housings under Heading 4202 is not correct for an eo nomine classi-
fication as a “camera case” and not correct as an ejusdem generis
classification as a “similar container.”

 1. “Camera cases”

The court first examines the Customs classification of the subject
camera housings as “camera cases.” In an eo nomine analysis, the
court first construes the headings at issue as a matter of law by
defining the elements of the heading, see infra Section II.C.1.a; the
court then moves to the second classification step, a factual inquiry, to
determine whether the subject merchandise is consistent with those
elements, see infra Section II.C.1.b. See, e.g., R.T. Foods, 757 F.3d at
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1352; Link Snacks, 742 F.3d at 965. Applying the eo nomine analysis,
the court concludes that the subject camera housings are not “camera
cases” within the language of the tariff term enumerated in Heading
4202.

  a. Eo nomine meaning of “camera cases”

An eo nomine provision describes goods according to their specific
name, usually well known in commerce. Pl. Br. at 9 (citing Nidec v.
United States, 68 F.3d 1333, 1336 (Fed. Cir. 1995)). Absent limiting
language or contrary legislative intent, an eo nomine term includes
all forms of the named article. Nidec, 68 F.3d at 1336. “To discern the
common meaning of a tariff term, [the] court consults dictionaries,
scientific authorities, and other reliable information sources.” Mead
Corp. v. United States, 283 F.3d 1342, 1346 (Fed. Cir. 2002) (citing
C.J. Tower & Sons of Buffalo, Inc. v. United States, 69 CCPA 128, 133,
673 F.2d 1268, 1271 (Fed. Cir. 1982)). In the instant action, the court
consults industry-specific encyclopedias cited by parties, expert tes-
timony submitted by parties, the physical packaging of the subject
merchandise and marketing materials submitted by both parties.

   (1) Lexicographic meaning of “camera case”

Parties in the instant action agree on an encyclopedic source and
definition for “camera case” as the term is used in commercial settings
and in the photography industry. Pl. Br. at 10–12; Def. Br. at 12,
17–18; Def. Reply. Br. at 20 (all briefs citing Focal Encyclopedia of
Photography 90–91 (Leslie Stroebel & Richard D. Zakia eds., 3rd ed.
1993)). The definition of a “camera case” reads as follows:

CASE, CAMERA: A container for storage and transport of a
camera, sometimes with associated equipment. To retain their
performance with the necessary precision, cameras and their
accessories need protection while being stored, transported, and
used, especially in the field. Thus, since the inception of photog-
raphy, camera cases have been important to the photographer.

The most utilitarian form of case is that intended for profes-
sional cameras and equipment. Such cases are generally of a
boxlike form with a plain hinged cover and constructed of wood,
leather, plastic, or metal. Compartments and padding are usu-
ally provided for protection against damage from dropping or
other physical abuse. Because considerable weight may be in-
volved, cases are often reinforced at the corners, and are pro-
vided with a carrying handle, or handles if excessively large.
Cases for aerial cameras, for instance, may be more like large
trunks.
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Cases intended for modern hand cameras, such as the 35-mm
format, are constructed of leather or plastic and are designed to
provide good protection for the equipment without being uncom-
fortable to carry or inviting attention. Some are designed to
retain the cameras by means of a screw that attaches the bottom
of the case to the tripod socket. In turn, this screw may itself be
tapped to accept a tripod screw so that the camera and its case
can be attached to a tripod. Other cases retain the camera by
means of short leather snap retainers. The flap protecting the
lens should be arranged so that there is little likelihood of its
flopping into the field of view, and on some cases this flap can be
detached. Larger flaps, or snouts are available to cover longer
focal length or zoom lenses. Shoulder straps are fitted for easy
carrying, and small cases for spare rolls of film are often strung
on these straps.

Some cases are designed to hold additional lenses, film, and an
exposure meter or other camera accessories in addition to one or
more cameras. Such cases are usually of more rigid construction
and both halves of the top may open out to permit ready access
to the equipment. Cases for extended field use tend to be more of
a rugged construction than those to be used by amateur photog-
raphers.

Many cases are designed with adjustable compartments so that
photographers can customize them to their particular assembly
of equipment and accessories.

Well fitted soft leather pouches sometimes serve to protect small
cameras, lenses, or exposure meters from dust, moisture, or the
effects of handling.

The need for a separate camera case has been reduced with
some small-format cameras that have attached but movable
covers over the lens and other parts of the camera.

Focal Encyclopedia of Photography, supra, at 90–91.
The court accepts the Focal Encyclopedia of Photography definition

as a reliable source. Airflow Tech., 524 F.3d at 1291 (holding that the
court “may rely upon its own understanding of terms used, and may
consult standard lexicographic and scientific authorities”). Parties
disagree on the meaning of relevant sections of the Focal Encyclope-
dia of Photography. Compare Def. Br. at 19, with Pl. Resp. Br. at 10.
For example, with respect to the clause “while being stored, trans-
ported, and used, especially in the field,” defendant notes:
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[T]he camera housings are waterproof up to 40 or 60 meters
below water, are made of impact-resistance polycarbonate plas-
tic, and can withstand physical abuse, including flying debris,
gravel, and small rocks. Being action camera housings, they also
possess multiple features which protect the camera during stor-
age and transport associated with getting to and being in “the
field.”

Def. Br. at 19.

For its part, plaintiff interprets this clause as:

[O]nly for the purposes stated in the definition: to store, protect,
organize, and carry cameras and equipment. It is disingenuous
to claim that the definition encompasses non-storage uses inclu-
sive of the facilitation of action camera photography.

Pl. Resp. Br. at 10–11. Plaintiff further argues that defendant “incor-
rectly applies this definition . . . by failing to distinguish between use
as a ‘camera case’ and use with a camera as a camera housing.” Id. at
10 (emphasis supplied).

The court understands that a “camera case” can be used in a variety
of environments and that its definition contemplates the various
settings in which such use may occur. In all of these settings and for
all of these uses, the plain meaning of the encyclopedic definition
envisions that, once the user has arrived at the point at which the
user wishes to use the camera, the user would alter a part of the
camera case to use the camera within.10 Unlike the camera cases in
the encyclopedic definition, the subject camera housings do not re-
quire a user to remove a flap or cover to initiate the use of the action
camera.11 To the contrary, when the user wishes to use the camera

10 Specifically, the encyclopedic definition states in relevant part:

Other cases retain the camera by means of short leather snap retainers. The flap
protecting the lens should be arranged so that there is little likelihood of its flopping into
the field of view, and on some cases this flap can be detached. Larger flaps, or snouts, are
available to cover longer focal length or zoom lenses. Shoulder straps are fitted for easy
carrying, and small cases for spare rolls of film are often strung on these straps. . . . . The
need for a separate camera case has been reduced with some small-format cameras that
have attached but removable covers over the lens and other parts of the camera.

Focal Encyclopedia of Photography, supra, at 91.
11 Defendant notes that one model of the subject merchandise — the dive housing — comes
with a detachable lens cover in its condition as imported. Def. Suppl. Stmt. Facts at 1–2.
However, this detachable lens cover is an optional accessory used to prevent damage to the
camera housing — not to the action camera within the housing. Pl. Suppl. Stmt. Facts at
1–2. In any event, the detachable lens cover imported with a single camera housing model
is of little import where the remaining seven models do not come with the camera housing
lens cover. Id.; Def. Suppl. Stmt. Facts at 1–2.
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enclosed within the subject merchandise, the subject merchandise is
not altered to permit the user to use the camera; the subject mer-
chandise facilitates, enhances or enables the use of the camera. See
Pl. Stmt. Facts ¶ 14; Def. Resp. Pl. Stmt. Facts ¶ 14 (stating that
“[w]ith the earlier models of HERO action cameras (e.g., HERO3,
HERO3+, HERO4) – which have no display/touch screen on the back,
are not waterproof, durable or mountable by themselves . . . the
Camera Housings are functionally required in order for the action
camera to be used as intended in extreme/wet environments”); Pl.
Suppl. Stmt. Facts at 2; Def. Suppl. Stmt. Facts at 2. Accordingly, the
subject merchandise appears inconsistent with the encyclopedic defi-
nition accepted by both parties and consequently, based on that lexi-
cographic source, with the eo nomine meaning of a camera case.

   (2) Commercial use and denomination of trade

In addition to dictionary and encyclopedic sources, the court takes
notice of the meaning of “camera case,” as the term is used in the
industry and the context in which it is used. Airflow Tech., 524 F.3d at
1291.

Plaintiff argues that the “modern camera industry recognizes a
‘camera case’ as involving four elements: it must protect, store, orga-
nize and transport a camera/cameras and their parts, and/or common
accessories (i.e., lenses, filters, flashes, lens cleaners).” Pl. Br. at 12.
Further, “[w]hat the industry commonly recognizes as a ‘camera case’
is designed, merchandised, and expected to be used in a manner akin
to luggage, and items that are stored within are not in use during
storage.” Pl. Stmt. Facts ¶ 40 (citing Pl. Ex. N, Russell Decl. ¶¶ 9, 16,
25). Plaintiff maintains that camera cases can be “soft-sided” or
“hard-sided.” Pl. Stmt. Facts ¶ 41. “Camera cases are designed to
protect delicate cameras and lenses from drop, dust, dirt, debris and
damage from sun light, humidity and temperature extremes between
shoots and are typically made from polyester/nylon exterior fabric,
non-scratch lining, zippers/closures (soft-sided camera cases) or
fiberglass-filled nylon or similar plastic materials (hard-sided cases)
and feature foam padding on exterior walls and between compart-
ments.” Pl. Stmt. Facts ¶ 42.

Defendant counters that plaintiff’s expert has failed to provide the
necessary facts to support a conclusion that plaintiff’s claimed com-
mercial designation “is a uniform understanding throughout the in-
dustry.” Def. Resp. Pl. Stmt. Facts ¶ 39. Defendant notes also that
plaintiff has referred to the camera housings as “cases” in its mar-
keting material. Def. Br. at 23–24.
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Defendant also submits as a counterexample an article titled
“Canon AW-DC30 All Weather Case for the SD400, SD200, and
SD300 Digital Cameras.” Def. Ex. 14, Canon Advertising Copy for the
AW-DC30 All Weather Case. According to defendant, other manufac-
turers and retailers sell fitted, hard plastic protective coverings simi-
lar to GoPro’s camera housings as “camera cases.” Id. For example,
defendant notes that the Canon AW-DC30 All Weather Case for the
SD400, SD200 and SD300 Digital Camera is named and advertised
as a “case.” Id.; Def. Br. at 24. Canon’s hard plastic weatherproof
camera container is advertised with the following copy: “[y]ou can use
this case to take underwater shots at depths of down to 3 meters (9.8
feet)” and “it’s also ideal for taking worry-free pictures in the rain, at
the beach, or on the ski slopes.” Def. Ex. 14. Defendant adds that
another action camera manufacturer, the Akaso company, sells a
“waterproof case” that looks similar to the GoPro housings and is
described in its advertising literature as having the following attri-
butes: “Waterproof Case Underwater Housing for AKASO Action
Camera. Delivers maximum image sharpness above and below wa-
ter.” Def. Br. at 24–25; Def. Ex. 15, AKASO Camera Case Advertising
Copy. Finally, defendant relies on advertising from other camera
manufacturers and retailers to show that the terms “housing” and
“case” are interchangeable.12 Def. Br. at 25.

The court concludes that the eo nomine common commercial mean-
ing of “camera case” is comprised of the listed qualities identified in
the Focal Encyclopedia of Photography definition and the other
sources noted: namely, a container for storage and transport of a
camera. Accordingly, the subject merchandise would need to meet
these listed properties of a camera case to be properly classified under
Heading 4202.

  b. Subject merchandise as “camera cases”

The court concludes — considering the reliable sources above to
elucidate the meaning of “camera case” — that the subject camera
housings do not fit the meaning of the tariff term “camera case” as
enumerated in Heading 4202. The subject merchandise fails to meet
the elements of storage, organization and carriage of the cameras
within. In addition, the subject merchandise improves the function-
ality and usability of the GoPro action cameras when they are en-

12 The court notes that neither the characterization of other manufacturers of different
merchandise, nor Customs’ classification of different merchandise, “bear on this court’s
‘independent responsibility to decide the legal issue of the proper meaning and scope of
HTSUS terms.’” Allstar Marketing Grp., LLC v. United States, 41 CIT __, __ n.22, 211 F.
Supp. 3d 1319, 1335 n.22 (2017) (quoting Warner-Lambert Co. v. United States, 407 F.3d
1207, 1209 (Fed. Cir. 2005)).
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closed within the subject merchandise — a purpose not enumerated
in the encyclopedic definition proffered by both parties for a camera
case. Specifically, the most significant properties of the camera hous-
ings are those that enable or enhance the use of the camera: for
example, (1) the waterproof nature of the majority of the camera
housings for use in various environments,13 Pl. Stmt. Facts ¶¶ 8, 14,
27; (2) the “spring-loaded function buttons,”14 Id. ¶ 20; Pl. Br. at 2;
and (3) the thin layer of foam to ensure a tight fit and stabilization of
the camera inside the housing, Pl. Stmt. Facts ¶ 21. Parties agree
that “[t]he Camera Housing is principally designed, expected to be
used and marketed as a device that adds functionality to the camera.”
Pl. Stmt. Facts ¶ 33; Def. Resp. Pl. Stmt. Facts ¶ 33.

In its marketing materials and packaging, GoPro refers to the
subject camera housings as “housings.” See generally Pl. Physical
Exs.; Pl. Ex. B, Product Booklet; Pl. Ex. C, GoPro’s Marketing Mate-
rials. Plaintiff notes also that the Focal Encyclopedia of Photography
specifically provides for waterproof housings within the definition of
an “underwater camera”15 to distinguish “housings” from “camera
cases.” Pl. Resp. Br. at 11 (citing Focal Encyclopedia of Photography,
supra, at 86).

Defendant contends that the advertised name that GoPro uses for
the subject merchandise — housing — is interchangeable with the
word “case,” and that the synonymity of the terms demonstrates that
the camera housings at issue fit squarely within the eo nomine term
“camera case” of Heading 4202. Def. Br. at 22–23 (quoting the
Merriam-Webster Dictionary (online version), which defines “housing”
as “something that covers or protects: such as a case or enclosure (as
for a mechanical part or an instrument)” (emphasis supplied)). The

13 As parties note, the skeleton housing is the lone housing that lacks waterproof capabili-
ties. See Pl. Physical Ex. A5; Pl. Ex. B, Product Booklet. For those camera housings that
advertise their waterproof properties, they incorporate silicon gaskets to protect the action
camera against the water pressure. Pl. Stmt. Facts ¶ 28.
14 The camera housing incorporates spring-loaded buttons that allow for the operation of all
action camera controls. Pl. Stmt. Facts ¶ 20. If not for the springs, the buttons could be
activated when underwater at compression depths. Pl. Br. at 2. The spring-loaded buttons
mate to the corresponding buttons on the camera within. Id.; Pl. Stmt. Facts ¶ 20.
15 In relation to underwater photography, the Focal Encyclopedia of Photography specifi-
cally distinguishes waterproof “housings” from “camera cases” by separately describing a
waterproof housing that allows for operation of the conventional camera while under water.
Pl. Resp. Br. at 11. “Underwater camera” is defined in relevant part:

A photographer can use a general camera that is placed in a special watertight housing
made from either plastic or aluminum and constructed to operate to only a specific
depth. All of the normal functions of the conventional camera are attached to an
extension apparatus that passes through to the outside of the housing to allow the diver
access to some of the controls.

Focal Encyclopedia of Photography, supra, at 86.
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court finds this argument unpersuasive — the terms “case” and
“housing” may overlap, but the two are neither interchangeable nor
synonymous.

For the foregoing reasons, the court concludes that the subject
camera housings are not properly classified within the eo nomine
provision for “camera cases” under Heading 4202.

 2. “Similar containers”

“Under the rule of ejusdem generis, which means ‘of the same kind,’
where an enumeration of specific things is followed by a general word
or phrase, the general word or phrase is held to refer to things of the
same kind as those specified.” DRI Indus., Inc. v. United States, 11
CIT 97, 102, 657 F. Supp. 528, 532 (1987), aff’d, 832 F.2d 155 (Fed. Cir.
1987) (citation omitted). As applicable to classification cases, ejusdem
generis requires that the imported merchandise possess the essential
characteristics or purposes that unite the articles enumerated eo
nomine to be classified under the general word or phrase. Sports
Graphics, Inc. v. United States, 24 F.3d 1390, 1392 (Fed. Cir. 1994)
(citing Nissho-Iwai Am. Corp. v. United States, 10 CIT 154, 157, 641
F. Supp. 808, 810 (1986)).

“The principle of ejusdem generis requires anything falling under
the general term ‘or the like’ to possess the same essential character-
istic of the specific enumerated articles.” Deckers Corp. v. United
States., 532 F.3d 1312, 1316 (Fed. Cir. 2008) (citing Airflow Tech., 524
F.3d at 1292). The phrase “or the like” means “the same, or very
similar to.” Id.

“The canon of ejusdem generis ‘limits general terms [that] follow
specific ones to matters similar to those specified.’” Christopher v.
SmithKline Beecham Corp., 567 U.S. 142, 163 n.19 (2012) (citing CSX
Transp., Inc. v. Alabama Dept. of Revenue, 562 U.S. 277, 294–95
(2011) (alteration in original)); see also Aves. in Leather, 423 F.3d at
1332 (“In classification cases, ejusdem generis requires that, for any
imported merchandise to fall within the scope of the general term or
phrase, the merchandise must possess the same essential character-
istics or purposes that unite the listed exemplars preceding the gen-
eral term or phrase.”).

In the case of Heading 4202, the Federal Circuit has held that
applying the term “similar containers” requires an ejusdem generis
analysis to determine if the goods are “of the same kind” as those
listed in the heading. Totes, Inc. v. United States, 69 F.3d 495, 498
(Fed. Cir. 1995).
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The USCIT has noted that the items listed in defendant’s proposed
definition of “container” — “box, crate, can, jar” — “all require some
concurrent and relatively simple physical act to gain access to the
receptacle (i.e., twisting a lid, lifting a cover).” Otter Prods., LLC v.
United States, 39 CIT __, __, 70 F. Supp. 3d 1281, 1289 (2015), aff’d,
834 F.3d 1369 (Fed. Cir. 2016). In Otter Products, the Federal Circuit
affirmed that, in contrast, the cell phone cases subject to review in
that case (Otterbox cases for cell phones) “are specifically designed for
and fit snuggly over particular electronic devices and do not require
an action to open or uncover the item.” Id.; see also Otter Prods.
CAFC, 834 F.3d at 1369 (affirming the USCIT decision). To that end,
the court noted that “it is more common to think of the cases as an
addition/accessory to the electronic device which can be added to or
removed at the consumer’s liking.” Otter Prods. CAFC, 834 F.3d at
1377 (quoting Otter Prods., 39 CIT at __, 70 F. Supp. 3d at 1289–90).
The Federal Circuit and the USCIT further found that the cases only
“minimally resemble containers.” Id. (quoting Otter Prods., 39 CIT at
__, 70 F. Supp. 3d at 1292).

Further, in determining whether subject merchandise meets the
“similar containers” classification, the Federal Circuit has held that
“the common characteristic or unifying purpose of the goods in Head-
ing 4202” consists of: (1) organization; (2) storage; (3) protection; and
(4) carriage of another item or items. Otter Prods. CAFC, 834 F.3d at
1377–78 (quoting Aves. In Leather, 423 F.3d at 1332); see Otter Prods.,
39 CIT at __, 70 F. Supp. 3d at 1290. The Federal Circuit clarified that
“there is no requirement that the subject merchandise meet all four
characteristics to qualify as a ‘similar container’ under Heading
4202,” Otter Prods. CAFC, 834 F.3d at 1378:

Courts should consider the four characteristics collectively and
then determine whether, in light of those considerations, the
classification would lead to an inconsistency. If, for example, an
item met only one of the four characteristics, it almost certainly
would not qualify as a “similar container” under Heading 4202.
Allowing a single factor to satisfy the inquiry would, in almost
all conceivable scenarios, render the scope of “similar contain-
ers” so broad that it would lead to absurd results and make
consistent application of the standard all but impossible.

Id. at 1378–79.
The court considers the four factors listed by the Federal Circuit,

individually and collectively, and concludes that the purpose of the
subject merchandise is not to “organize,” “store,” or “carry” so as to
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classify the merchandise as “similar containers” under Heading
4202.16

  a. Organization

The court concludes that the subject camera housings, as entered,
are not designed to accommodate multiple items, and do not meet the
element of “organization” to constitute one of the “similar containers”
envisaged by Heading 4202. Plaintiff states that the subject camera
housings are not designed to put multiple goods into long-term stor-
age for the purpose of their organization and transport. Pl. Stmt.
Facts ¶¶ 33, 43–46. According to plaintiff, “[i]t is undisputed that the
principal purpose of the camera housing is for its functional use with
the action camera during filming.” Pl. Br. at 26 (citing Pl. Stmt. Facts.
¶ 33). Plaintiff then refers to the CASEY camera cases (physical
exhibit A6) in contrast to the camera housings and states that “[t]he
difference between the CASEY [cases] and the Camera Housings
boils down to function and is readily apparent from the character of
the goods themselves.” Id.

Defendant highlights that the camera housings encapsulate items
in addition to the HERO action camera, such as anti-fog inserts and
various modular add-on camera parts called “BacPacs.” Def. Br. at 30.
For example, the housings at issue come with alternate back doors
which allow the housings to contain a Battery BacPac and an LCD
Touchscreen BacPac. Def. Br. at 31. According to defendant, the al-
ternate back doors “carry out the function of organizing by containing
these two items in an orderly fashion during carriage.” Id. Accord-
ingly, defendant argues that “[t]he GoPro housings at issue . . . are
designed with an organizational functionality and purpose.” Id.

The Federal Circuit has explained that “organization requires at
least the possibility of storing multiple items. . . . [T]he cases here
contain a single item: an electronic device.” Otter Prods. CAFC, 834
F.3d at 1379. In the instant matter, the housings are constructed so as
to allow for the alteration to their back doors to add on modular
Battery BacPacs or LCD Touchscreen BacPacs, which clip onto the
action camera and require the enlargement of the camera housing to
accommodate the supplemental accessory. Def. Br. at 31; Pl. Stmt.
Facts ¶ 31; Def. Stmt. Facts ¶¶ 13, 17, 21 33, 34. To add these
additional elements to the action cameras, however, the camera hous-
ings must be altered with additional backdoors to facilitate the func-
tions of the touchscreen and additional batteries. Pl. Stmt. Facts ¶ 31;

16 In the USCIT’s decision in Otter Products, which the Federal Circuit affirmed, the USCIT
stated: “coverings which minimally resemble containers, serve a protective purpose, and
may at times serve some carrying purpose, while allowing full functionality of the enclosed
merchandise are not ‘similar containers.’” Otter Prods., 39 CIT at __, 70 F. Supp. at 1292–93.
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Def. Stmt. Facts ¶ 13; Pl. Resp. Def. Stmt. Facts ¶ 13 (adding that
“[t]he BacPac module plugs into the action camera via physical and
electrical ports becoming a part of the camera before placement into
the housing”). The ability of the housing to accommodate these en-
hancing additions serves to increase the functionality of the housings
such that they in turn enhance the utility and versatility of the action
cameras within. Any organizational capabilities in this respect are
secondary to the functions of enhancing the operation of the action
cameras.

Defendant argues that anti-fog inserts are additional accessories
that the camera housings are intended to organize. Def. Br. at 29–31.
The court disagrees. The anti-fog inserts serve the purpose of enhanc-
ing the usability of the camera devices enclosed in the camera hous-
ings. Pl. Ex. N, Russell Decl. ¶ 42 (stating that, “[i]f the user is using
a waterhousing, the user might also choose to add tiny strips of
desiccant (anti-fog inserts), which function while capturing video in
wet/humid conditions to remove moisture”); Pl. Stmt. Facts ¶ 30
(“GoPro Anti-Fog Inserts are shipped in a durable plastic (‘Ziploc’-
type) bag.”) (citing Pl. Physical Ex. A7, GoPro Anti-Fog Inserts; Pl. Ex.
N, Russell Decl., ¶¶ 42–43; Pl. Ex. F, Russell Dep. at 60:5–61:12,
90:19–91:12, 105:17106:8). The inserts are placed within the camera
housing when the camera is in use in its housing. Further, the inserts
must be stored in their own containers — containers entirely separate
from the housings whose sole purpose is to store anti-fog strips until
a user wants to use one on the camera when it is being used within its
housing. Def. Stmt. Facts ¶¶ 31–32; Pl. Resp. Def. Stmt. Facts ¶¶
31–32. The strips must be stored in these separate containers to
preserve them for use with the camera in the camera housing. Pl.
Resp. Def. Stmt. Facts ¶ 31; Def. Resp. Pl. Stmt. Facts ¶ 30. The
anti-fog inserts are useable only when the camera is being used in its
housing (the state of being in its housing makes the likelihood of fog
buildup greater). Def. Stmt. Facts ¶¶ 31–32; Def. Resp. Pl. Stmt.
Facts ¶ 30. In sum, the possibility of inserting anti-fog strips — along
with the action camera — into the camera housing serves to enhance
the usability of the camera rather than to organize.

In contrast to the subject camera housings, the court notes, for
example, the distinct organizational purpose of the CASEY cases. Pl.
Physical Ex. A6, CASEY Camera Case. The CASEY cases are de-
signed to accommodate action cameras, housings and accessories by
way of slots and space that are customizable to correspond to the size
of the item that is intended to be placed within. Id. ; Pl. Ex. N, Russell
Decl. ¶¶ 29–30. The camera housings, for their part, are built to
accommodate solely the action cameras, and minimal space for anti-
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fog strips, to facilitate the action cameras’ usability in various action
environments. Pl. Stmt. Facts ¶ 30; Def. Resp. Pl. Stmt. Facts ¶ 30.

In conclusion, the camera housings do not meet the factor of “orga-
nization” for which “similar containers” under Heading 4202 are
intended.

  b. Storage

The court next considers whether the subject camera housings meet
the “storage” factor of “similar containers.” The unifying feature of
the articles listed in the first clause of Heading 4202 is that the
objects enclosed within can be accessed and used only if the container
is modified, opened or removed — use and storage are temporally
mutually exclusive. In sum, every article listed in Heading 4202 is
one that is designed to enclose an object within when the object is not
in use.

Plaintiff argues that “the camera housings are not only designed to
allow a user to make full use of the action cameras, but they are also
designed to enable and enhance that use.” Pl. Br. at 19 (citing Pl.
Stmt. Facts ¶¶ 19–21, 24–25, 32). Plaintiff asserts further that the
action camera “cannot function in the specific dynamic environments
it is designed to be used in (e.g., underwater or mounted on the side
of a race car or dropped in a volcano) without the Camera Housing.”
Id. Plaintiff claims that “[i]t is undisputed that the camera housings
are designed for use with an action camera such that the camera
retains 100 percent of its functionality and interactivity while inside
the camera housing.” Id.

Defendant counters with two points. First, defendant asserts that
“[u]nlike the products in Otter Products, the Hero action cameras do
not retain 100 percent functionality when inserted into the GoPro
waterproof housings.” Def. Br. at 32. Defendant argues specifically
that “[w]hen the Hero action cameras are enclosed within the GoPro
waterproof housings, the audio quality is degraded and muffled.” Def.
Br. at 32 (citing Def. Ex. 16, Russell Dep. at 56, 57, ECF No. 33–13).
Second, defendant states that when the housings are not actually
being used, one of their functions is to store the Hero action camera
until the user intends to interact with the device again. Def. Br. at 31.

The primary features of the camera housings are not for the pur-
pose of “storing” the cameras within. To the contrary, the camera
housings are built to promote the usability and functioning of the
cameras in the various environments for which they are designed. Pl.
Suppl. Stmt. Facts at 2. Two examples of the functional purposes of
the camera housings are the “Camouflage Housing,” and the “Super
Suit Housing.” The former is camouflaged so as to mask its use in
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“woodland environments. Its Realtree Xtra pattern blends perfectly
year-round in a variety of habitats.” Pl. Ex. C, GoPro’s Marketing
Materials, at GoPro 000424. Further, “[t]he QuickClip lets you attach
[the camo housing] to a backwards baseball cap or other 3mm to
10mm thick object.” Id. The pattern displayed on the camera housing
and the clip enabling attachment to a user’s hat emphasize the
functional purpose of the camera housing. That GoPro markets the
camera housing for the purpose of clipping and camouflaging the
camera and has constructed the camera housing to facilitate its use in
this manner weighs against finding that this and other camera hous-
ings serve primarily a “storage” purpose.

The Super Suit Housing is designed for use in a different setting
than its camouflaged twin, but the court reaches a similar conclusion
regarding storage. The Super Suit Housing is for “extreme outdoor
activities and deep-water diving” and includes a “flat glass lens [that]
delivers maximum image sharpness above and below water.” Pl. Ex.
C, GoPro’s Marketing Materials, at GOPRO 000420.

Defendant argues that the muffled audio of the action cameras in
this context weighs against finding “100 percent functionality.” Def.
Br. at 32–33. The parties do not agree on the question of whether one
or more of the housings causes some degradation of the camera’s
audio functions. See Def. Stmt. Facts ¶ 37; Pl. Resp. Def. Stmt. Facts
¶ 37; Def. Suppl. Stmt. Facts at 2–3; Pl. Suppl. Stmt. Facts at 2.
However, even presuming that there were some diminishment in the
audio as defendant argues, the court does not find defendant’s argu-
ment persuasive that this diminishment would mean that the hous-
ings provided a “storage” function. Def. Br. at 32. The action cameras
would not be functional underwater in the absence of the housing. Pl.
Suppl. Stmt. Facts at 2; Pl. Ex. F, Russell Dep. at 101:3–25. Muffled
audio does not suffice to negate functionality within the scope of the
term delineated within Otter Prods., 39 CIT at __, 70 F. Supp. 3d at
1294 (noting that “retaining 100 percent functionality, is inconsistent
with ‘storing’”).

Another factor weighing against a determination that camera hous-
ings serve to “store” is the presence of spring-loaded buttons that are
mated with corresponding buttons on the action camera to control its
functions — such as starting the shutter and turning the camera on
and off — while the camera is housed. Pl. Stmt. Facts ¶ 20 (citing Pl.
Ex. E, Thomas Dep. at 25:11–14; 35:18–22, 119:2–10; Pl. Ex. F, Rus-
sell Dep. at 31:4–15). The spring-loaded buttons constitute features
that enable the user to continue using the action camera while it is
encapsulated within the housing — a characteristic of the subject
camera housings that weighs heavily against a determination that
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they achieve a “storage” purpose. Otter Prods., 39 CIT at __, 70 F.
Supp. 3d at 1294.

The court concludes that the increased functionality of the action
cameras when enclosed within the camera housings does not support
a conclusion that the camera housings meet the “storage” factor of
“similar containers,” under Heading 4202.

  c. Protection

Plaintiff states that the GoPro camera housings are “protective” in
nature, but that they do not have the same protective character as a
camera case. Pl. Br. at 24. Plaintiff argues that the “expert testimony
establishes that that the optically-coated lens assemblies of the cam-
era housings can be damaged, rendering the GoPro action camera
system unusable.” See Pl. Resp. Br at 7 (citing Pl. Stmt. Facts ¶¶
36–37).

Defendant argues that the “features of camera housings demon-
strate the protection they provide for the camera contained inside.”
Def. Br. at 35. For instance, the waterproof camera housings protect
against moisture and are waterproof up to 40 or 60 meters below the
surface of the water; the camera itself is not waterproof and unable to
operate underwater without the housing. Pl. Stmt. Facts ¶¶ 8, 14, 27.
Defendant also submits for consideration plaintiff’s own marketing
descriptions of the use and contemplated settings of use of the cam-
era, recounting that:

GoPro users have proven their GoPro housings enable their
cameras to survive some truly amazing scenarios. From falling
out of planes, falling off cars at high speeds, intentionally being
placed at the base of a rocket launch, or simply being lost in the
surf for several years before being recovered, GoPro has built a
reputation for building incredibly robust products that survive
extremely demanding and violent situations.

Def. Ex. 10, Cousteau Product Requirements Document at GOPRO
008937, ECF No. 33–8.

The court does not find plaintiff’s counterarguments on this point
persuasive and is perplexed as to why plaintiff considered it useful to
a straightforward discussion of the facts in this case let alone proba-
tive even to present those arguments — again, let alone to present
them repeatedly. The features of the camera housings that highlight
their protective qualities are the waterproof nature of the housing
and the impact-resistance of the plastic. The court concludes that
protection of the camera during use, especially in compromising con-
ditions, is a purpose of the camera housing.
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d. Carriage

Finally, the court considers whether the camera housings fulfill the
“carriage” factor of “similar containers.” “Carry” is defined as “to hold
or support while moving.” Webster’s New World College Dictionary
215 (3d ed. 1988).

Plaintiff argues that the camera housing is not intended to facili-
tate carriage. Pl. Resp. Br. at 8.

Defendant presents three arguments in support of its conclusion
that the housings perform a carriage function: (1) the camera hous-
ings “are designed with a carrying functionality and purpose,” Def.
Br. at 38; (2) the housings have the features necessary to accommo-
date accessories that will allow for carriage — for example, a selfie
stick, which attaches to the housing and is sold separately from the
housing,17 Id. at 36; and (3) the “housings are all capable of being
carried by hand or in a variety of ways enabled by their mounting
features.” Def. Br. at 36.

Plaintiff states that “the undisputed facts are that the camera
housings lack carrying handles – and any optional handles (mounts)
which might be applied after purchase are for the purpose of filming
(not to facilitate transport during storage).” Pl. Resp. Br. at 2. The
camera housings themselves may provide minimal carrying function-
ality, see Otter Prods., 39 CIT at __, 70 F. Supp. 3d at 1290–91;
however, they do not serve a “carriage” function, within the meaning
of “similar containers” under Heading 4202.

To conclude the court’s consideration of Customs’ classification un-
der Heading 4202, the camera housings do not meet the necessary
elements of “storage,” “organization” and “carriage” to qualify as
“similar containers” under Heading 4202, nor do the camera housings
fall under the eo nomine definition of “camera cases” of the same
heading. Accordingly, the court next considers Heading 8529 to as-
certain whether the subject merchandise is appropriately classified
under that provision of the HTSUS.

17 Defendant references:

[A] wide variety of different GoPro conveyance accessories suitable for different activi-
ties, which are designed to fit with the two-fingered mounting surface on the GoPro
housings at issue, except for the Wrist Housing Super Suit Housing. . . . Some of the
mounts which are part of the GoPro ecosystem of action photography mounts include
selfie-sticks identified in the Def. Ex. 17, GoPro Catalog at GOPRO 6281–6308, as
‘Shorty’ (GOPRO6300), ‘The Handler,’(GOPRO6300), ‘Hand +Wrist Strap,’ (GO-
PRO6300), ‘El Grande’ (GOPRO6301) and ‘3-Way’ (GOPRO6303); helmet mounts iden-
tified in the GoPro Catalog as ‘Head Strap + Quickclip’ (GOPRO6301), ‘Helmet Front +
Side Mount’ (GOPRO6302), and body mounts identified in the GoPro Catalogue as the
‘Chesty’ (GOPRO6301).

Def. Stmt. Facts ¶ 30.
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III. Classification of the subject camera housings under
Heading 8529

A. Legal framework

The starting point for every classification case is the tariff schedule.
The court begins its inquiry by consulting the GRI. Carl Zeiss, 195
F.3d at 1379. “[C]lassification is determined according to the terms of
the headings and any relative section or chapter notes.” GRI 1. Ad-
ditionally, the court may look to the Explanatory Notes to help con-
strue the relevant chapters where appropriate. Roche Vitamins, Inc.
v. United States, 772 F.3d 728, 731 (Fed. Cir. 2014). While the “Ex-
planatory Notes are not legally binding, [they] may be consulted for
guidance and are generally indicative of the proper interpretation of
a tariff provision.” Id. (citing Motorola, Inc. v. United States, 436 F.3d
1357, 1361 (Fed. Cir. 2006)).

Qualification for a parts provision may involve a two-pronged ap-
proach under the Willoughby and Pompeo cases. Bauerhin Techs. Ltd.
Pshp. v. United States, 110 F.3d 774, 778–79 (Fed. Cir. 1997) (citing
United States v. Willoughby Camera Stores, Inc., 21 CCPA 322 (1933)
and United States v. Pompeo, 43 CCPA 9, C.A.D. 602 (1955)). Under
Willoughby, a product may be considered a part if it was necessary to
the intended operation of the good to which it was attached. Wil-
loughby, 21 CCPA at 324. In Pompeo, the court built on the Wil-
loughby analysis when it held that a “part” was an item “dedicated
irrevocably” to its use with the product for which it was created.
Pompeo, 43 CCPA at 13–14.

Rule 1(c) of the Additional U.S. Rules of Interpretation (“ARI”)
states that “a provision for parts of an article covers products solely or
principally used as a part of such articles but a provision for ‘parts’ or
‘parts and accessories’ shall not prevail over a specific provision for
such part or accessory.” ARI R. 1(c).

B. Positions of the parties

Plaintiff contends that the camera housing is an integral part of the
GoPro action camera within Heading 8529, which provides for, inter
alia, “parts” suitable for use solely or principally with digital cameras
of Heading 8525, subheading 8529.90.86. Pl. Br. at 5, 27–31; Pl. Ex. F,
Russell Dep. at 101:4–9. According to plaintiff, the camera housings
are prima facie classifiable under Heading 8529 as a “part” of a GoPro
action camera as: (1) the housings are designed solely and exclusively
as a part of the GoPro action camera system; (2) the housings hold no
function outside of their use within that system; and (3) the cameras
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are not intended for independent use without the housings. Pl. Br. at
27; Pl. Ex. E, Thomas Dep. at 120:1–5; Pl. Ex. F, Russell Dep. at
93:14–18, 101:4–9.

Defendant’s position is that the parts provision is inapplicable be-
cause Heading 4202 is a specific provision that applies to the subject
merchandise. Def. Br. at 38.

C. Analysis

The court concludes that the GoPro camera housings are properly
classified under Heading 8529. In reaching this conclusion, the court
relies on the article description issued in the tariff terms of the
HTSUS and their accompanying Chapter Notes, the Explanatory
Notes accompanying the HTSUS for guidance on interpreting the
breadth and scope of the heading, and Federal Circuit and Customs
Court cases that address which elements the court may weigh in
determining whether a good constitutes a “part” within the meaning
of the HTSUS.

Explanatory Note 85.29 states: “[s]ubject to the general provisions
regarding the classification of parts . . .,18 this heading covers parts of
the apparatus of the five preceding headings. The range of parts
classified here includes . . . [c]ases and cabinets specialised to receive
the apparatus of headings 85.25 to 85.28.” Explanatory Note 85.29.
The court notes that the Explanatory Notes accompanying the HT-

18 The General Chapter Note, Section XVI(2) states in relevant part:

[P]arts of machines (not being parts of the articles of heading 84.84, 85.44, 85.45, 85.46
or 85.47) are to be classified according to the following rules:
(a) Parts which are goods included in any of the headings of Chapter 84 or 85 (other than
headings 84.09, 84.31, 84.48, 84.66, 84.73, 84.87, 85.03, 85.22, 85.29, 85.38 and 85.48)
are in all cases to be classified in their respective headings;

(b) Other parts, if suitable for use solely or principally with a particular kind of machine,
or with a number of machines of the same heading (including a machine of heading 84.79
or 85.43) are to be classified with the machines of that kind or in heading 84.09, 84.31,
84.48, 84.66, 84.73, 85.03, 85.22, 85.29 or 85.38 as appropriate. However, parts which
are equally suitable for use principally with the goods of headings 85.17 and 85.25 to
85.28 are to be classified in heading 85.17, and parts which are suitable for use solely or
principally with the goods of heading 85.24 are to be classified in heading 85.29;

(c) All other parts are to be classified in heading 84.09, 84.31, 84.48, 84.66, 84.73, 85.03,
85.22, 85.29 or 85.38 as appropriate or, failing that, in heading 84.87 or 85.48.

Gen. Chapter Note, Section XVI(2) (emphasis supplied)

Section Note 2 provides that:

In general, parts which are suitable for use solely or principally with particular ma-
chines or apparatus (including those of heading 84.79 or heading 85.43), or with a group
of machines or apparatus falling in the same heading, are classified in the same heading
as those machines or apparatus subject, of course, to the exclusions mentioned in Part
(I) above. Separate headings are, however, provided for:

(H) Parts of apparatus of headings 85.25 to 85.28 (heading 85.29).

Id., Section Note 2.
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SUS headings are not legally binding, but they provide guidance and
offer clarity as to the scope and breadth of the tariff provisions they
accompany. E.T. Horn Co. v. United States, 367 F.3d 1326, 1329 (Fed.
Cir. 2004). In the instant circumstance, the court concludes that the
camera housings are “specialised to receive” the GoPro action cam-
eras,19 as the phrase is used in the Explanatory Notes.

The court’s conclusion is supported by evidence submitted by both
plaintiff and defendant that shows that each GoPro camera housing
is specially designed to enclose only certain models of GoPro action
cameras. Specifically, plaintiff submitted to the record a products
booklet with a correlation table, which details the description of each
camera housing and the compatibility of each housing with each
respective camera. Pl. Ex. B, Product Booklet. As plaintiff states, “the
camera housings enclose a single electronic device — the GoPro
HERO action camera — and are form-fitting and bespoke to those
camera models that they are designed for.” Pl. Stmt. Fact ¶ 16 (cita-
tion omitted). The bespoke nature of the camera housings supports
their designation as “parts” of the action cameras for which they are
designed. Further, the court notes that the action cameras, when
used for the purpose for which they were designed, namely action, are
not built for use independent of a camera housing model. Pl. Stmt.
Facts ¶ 12; Def. Resp. Pl. Stmt. Facts ¶ 12; Willoughby, 21 CCPA at
324 (“It is a well-established rule that a ‘part’ of an article is some-
thing necessary to the completion of that article. It is an integral,
constituent, or component part, without which the article to which it
is to be joined, could not function as such article.”) (citations omitted).

In its submissions to the court, plaintiff included a newer version of
the GoPro action camera (HERO 9) and a description of its features
and components. See Pl. Physical Ex. A11; Pl. Stmt. Facts ¶ 15. The
HERO 9 integrates the features and components (waterproofing, pro-
tection from dirt and dust) that the camera housings were designed to
accomplish with the older version of the action camera. Pl. Stmt.
Facts ¶ 15; Def. Resp. Pl. Stmt. Facts ¶ 15. The fact that the newer
version was modeled to incorporate some of the features of the camera
housing as integrated with the action camera itself weighs further in
favor of determining that the camera housings constitute “parts,”
since their function and purpose were ultimately integrated as parts
of the later action camera model.

The court turns next to decisions of the courts that support further
the conclusion that the camera housings are correctly classified as

19 Plaintiff states, and defendant does not dispute, that the GoPro action cameras that are
used within the subject camera housings are properly classified under Heading 8525. Pl. Br.
at 5–6.
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“parts.” The Federal Circuit in Bauerhin applied the Pompeo ap-
proach in assessing whether canopies for car seats might be “parts” of
those seats pursuant to HTSUS classification. Bauerhin, 110 F.3d at
779 (citing Pompeo, 43 CCPA at 13). The Federal Circuit determined
that while not absolutely necessary for the intended function of the
car seat, a canopy was nevertheless a part for the seat because (1) it
“serve[d] no function or purpose that is independent of the child
safety seat” and also (2) the canopies were “undisputedly designed,
marketed, and sold to be attached to the child safety seats.” See id. at
779.

Consistent with the Federal Circuit’s analysis of “parts” in Bauer-
hin, the GoPro camera housings are designed and sold for exclusive
use with the GoPro cameras. Id. (stating that “[t]he canopies in this
case are dedicated solely for use with the child safety seats. They are
neither designed nor sold to be used independently. Therefore, the
canopies are properly considered parts under the HTSUS.”). Simi-
larly, in the instant action, the camera housings have essentially no
utility in the absence of the cameras that they encapsulate, and
parties do not dispute that the camera housings are not sold for any
use independent from the GoPro action camera system. Pl. Stmt.
Facts ¶ 26; Def. Resp. Pl. Stmt. Facts ¶ 26; see Bauerhin, 110 F.3d at
779 (“[A]n imported item dedicated solely for use with another article
is a ‘part’ of that article within the meaning of the HTSUS.”); Pompeo,
43 CCPA at 13. As such, the GoPro camera housings in this case are
properly classified under Heading 8529 as “parts.”

IV. GoPro’s alternative classification of the camera housings
in subheading 3926

A. Legal framework

Plaintiff argues in the alternative that the subject merchandise
should be classified in subheading 3926.90.99:

3926

Other articles of plastics and articles of other materials of headings 3901 to
3914:

* * *

3926.90 Other:

* * *

3926.90.99 Other ..........................................5.3% ad valorem

HTSUS 3926.90.99.

50 CUSTOMS BULLETIN AND DECISIONS, VOL. 58, NO. 01, JANUARY 10, 2024



B. Analysis

The court concluded that the correct classification for the subject
camera housings is as “parts” under Heading 8529. Accordingly, the
court does not consider plaintiff’s alternative proposed classification.

CONCLUSION

* * *
For the foregoing reasons, plaintiff’s motion for summary judgment

is GRANTED. Defendant’s cross motion for summary judgment is
DENIED. Judgment will enter accordingly.
Dated: December 28, 2023

New York, New York
/s/ Timothy M. Reif

TIMOTHY M. REIF, JUDGE
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