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OPINION

Gordon, Judge:

This action involves an administrative review conducted by the
U.S. Department of Commerce (“Commerce”) of the antidumping
duty order covering polyethylene terephthalate film, sheet, and strip
from Taiwan. See Polyethylene Terephthalate Film, Sheet, and Strip
from Taiwan, 76 Fed. Reg. 76,941 (Dep’t of Commerce Dec. 9, 2011)
(final results admin. review) (“Final Results”); see also Issues and
Decision Memorandum, A-583-837 (Dep’t of Commerce Dec. 5, 2011),
available at  http://enforcement.trade.gov/frn/summary/taiwan/
2011-31695—1.pdf (last visited this date) (“Decision Memorandum”).
Before the court are the Final Results of Redetermination, ECF No.
66 (“Remand Results”), filed by Commerce pursuant to Nan Ya Plas-
tics Corp. v. United States, 37 CIT ___, 906 F. Supp. 2d 1348 (2013)
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(“Nan Ya I”). The court has jurisdiction pursuant to Section
516A(a)(2)(B)(ii1) of the Tariff Act of 1930, as amended, 19 U.S.C. §
1516a(a)(2)(B)(iii) (2012),* and 28 U.S.C. § 1581(c) (2012).

Plaintiff Nan Ya Plastics Corporation, Ltd. (“Nan Ya”) challenges
Commerce’s continued assignment of a total adverse facts available
(“AFA”) rate of 74.34%. See Nan Ya Comments on Remand Results 1,
ECF No. 84 (“Pl.’s Br.”). For the reasons set forth below, the court
sustains the Remand Results.

I. STANDARD OF REVIEW

For administrative reviews of antidumping duty orders, the court
sustains Commerce’s “determinations, findings, or conclusions” un-
less they are “unsupported by substantial evidence on the record, or
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(1).
More specifically, when reviewing agency determinations, findings, or
conclusions for substantial evidence, the court assesses whether the
agency action is reasonable given the record as a whole. Nippon Steel
Corp. v. United States, 458 F.3d 1345, 1350-51 (Fed. Cir. 2006).
Substantial evidence has been described as “such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion.” DuPont Teijin Films USA v. United States, 407 F.3d 1211, 1215
(Fed. Cir. 2005) (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197,
229 (1938)). Substantial evidence has also been described as “some-
thing less than the weight of the evidence, and the possibility of
drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency’s finding from being supported by
substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607,
620 (1966). Fundamentally, though, “substantial evidence” is best
understood as a word formula connoting reasonableness review. 3
Charles H. Koch, Jr., Administrative Law and Practice § 9.24[1] (3d
ed. 2014). Therefore, when addressing a substantial evidence issue
raised by a party, the court analyzes whether the challenged agency
action “was reasonable given the circumstances presented by the
whole record.” Edward D. Re, Bernard J. Babb, and Susan M. Koplin,
8 West’s Fed. Forms, National Courts § 13342 (2d ed. 2014).

Separately, the two-step framework provided in Chevron, U.S.A.,
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-45 (1984),
governs judicial review of Commerce’s interpretation of the anti-
dumping statute. See United States v. Eurodif S.A., 555 U.S. 305, 316
(2009) (Commerce’s “interpretation governs in the absence of unam-

! Further citations to the Tariff Act of 1930, as amended, are to the relevant provisions of
Title 19 of the U.S. Code, 2012 edition.
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biguous statutory language to the contrary or unreasonable resolu-
tion of language that is ambiguous.”).

II. BACKGROUND

As a consequence of Nan Ya’s failure to cooperate during the ad-
ministrative review, Commerce preliminarily assigned Nan Ya a total
AFA rate of 99.31%, which it derived from two of Nan Ya’s
transaction-specific margins from the prior administrative review.
See Polyethylene Terephthalate Film, Sheet, and Strip from Taiwan,
76 Fed. Reg. 47,540, 47,545 (Dep’t of Commerce Aug. 5, 2011) (pre-
liminary results); Decision Memorandum at 5. Nan Ya argued in its
administrative case brief that Commerce should have instead used
information obtained during the current administrative review, spe-
cifically, the transaction-specific data of cooperating mandatory re-
spondent Shinkong Materials Technology Co., Ltd. (“Shinkong”).
Case Br. of Nan Ya Plastics Corporation, Ltd., 7 (Dep’t of Commerce
Oct. 4, 2011), PD 23.2 Commerce agreed and in the Final Results
selected Shinkong’s highest transaction-specific margin, 74.34%, as
Nan Ya’s total AFA rate. Commerce reasoned “this rate is represen-
tative of Nan Ya’s current business practice” because “the data from
the most recent review in which Nan Ya participated show . . .
numerous [transaction-specific] margins for Nan Ya far above 74.34
percent.” Assignment of the Adverse Facts Available Rate for Nan Ya
Plastics Corporation, Ltd. (Nan Ya), 3 (Dep’t of Commerce Dec. 5,
2011), CD 27 (“AFA Assignment Memorandum”).

Nan Ya then commenced this action challenging the 74.34% total
AFA rate as “an unlawful aberrant outlier” that did not reflect its
“commercial reality albeit with some built in increase to induce com-
pliance.” Nan Ya I, 37 CIT at ___, 906 F. Supp. 2d at 1351; see Nan Ya
Plastics Corporation Rule 56.2 Mot. for J. on the Agency R. 3, ECF No.
3 (“Pl’s 56.2 Br.”). Among its contentions Nan Ya proffered what
appeared to be several compelling statistical arguments in support of
its position. See Nan Ya I, 37 CIT at , 906 F. Supp. 2d at 1353-55.
However, because Commerce changed Nan Ya’s AFA rate between the
preliminary and final results, Nan Ya’s first opportunity to present
these arguments was in its opening brief before the court. The court
therefore remanded the action for Commerce to address Nan Ya’s
arguments in the first instance. Id. at ___, 906 F. Supp. 2d at
1354-55.

2 “pD” refers to a document contained in the public administrative record. “CD” refers to a
document contained in the confidential record.
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The court also remanded to Commerce for further explanation the
issue of the applicability of corroboration. Id. Although Commerce
appeared, consistent with its practice, to corroborate the selected rate
with Nan Ya’s own transaction-specific data from a prior review, see,
e.g., PAM, S.p.A. v. United States, 582 F.3d 1336, 1340 (Fed. Cir.
2009); Ta Chen Stainless Steel Pipe, Inc. v. United States, 298 F.3d
1330, 1339—40 (Fed. Cir. 2002); Fujian Lianfu Forestry Co. v. United
States, 34 CIT ___, ___, 700 F. Supp. 2d 1361, 1363 (2010), Defendant
claimed that Commerce technically was not required to do so under
19 U.S.C. § 1677e(c) because Commerce selected the AFA rate from
data obtained during the current administrative review. Def.’s Resp.
to Pl’s R. 56.2 Mot. 11, ECF No. 48. This, in turn, raised an issue
about the applicability of the de Cecco standard the courts use to
evaluate the reasonableness of Commerce’s total AFA rates, a stan-
dard that emanates from the statute’s corroboration requirement.
Nan Ya Il,37 CIT at ___, 906 F. Supp. 2d at 1355 (citing F.LLI de Cecco
Di Filippo Fara S. Martino S.p.A. v. United States, 216 F.3d 1027,
1032 (Fed. Cir. 2000) (“de Cecco”)).

On remand, Commerce assigned the same total AFA rate of 74.34%
to Nan Ya. Remand Results at 2. Commerce also elaborated that the
need to corroborate under 19 U.S.C. § 1677e(c) only applies to “sec-
ondary information” and not “information obtained in the course of
the . . . review,” like Shinkong’s data. Id. at 5. Commerce noted that
although the de Cecco standard does not apply, Commerce’s selection
of an AFA rate must nevertheless still be supported by substantial
evidence. Id. at 10-13. Commerce also addressed and rejected each of
Nan Ya’s arguments contesting the reasonableness of the AFA rate.

In its comments on the Remand Results, Nan Ya again challenges
Commerce’s AFA selection as unreasonable (unsupported by substan-
tial evidence). Pl.’s Br. at 2-3.

III. DISCUSSION

In a total AFA scenario Commerce typically cannot calculate an
antidumping rate for an uncooperative respondent because the infor-
mation required for such a calculation (in this case the respondent’s
sales and cost information for the subject merchandise during the
period of review) has not been provided. As a substitute, Commerce
relies on other sources of information (the petition, the final deter-
mination from the investigation, prior administrative reviews, or any
other information placed on the record), 19 U.S.C. § 1677e(b), to select
a proxy that should be a “reasonably accurate estimate of the respon-
dent’s actual rate, albeit with some built-in increase intended as a
deterrent to noncompliance.” de Cecco, 216 F.3d at 1032.
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When selecting an appropriate total AFA proxy, “Commerce must
balance the statutory objectives of finding an accurate dumping mar-
gin and inducing compliance.” Timken Co. v. United States, 354 F.3d
1334, 1345 (Fed. Cir. 2004). The proxy’s purpose “is to provide respon-
dents with an incentive to cooperate, not to impose punitive, aberra-
tional, or uncorroborated margins.” de Cecco, 216 F.3d at 1032. Al-
though a higher AFA rate creates a stronger incentive to cooperate,
“Commerce may not select unreasonably high rates having no rela-
tionship to the respondent’s actual dumping margin.” Gallant Ocean
(Thailand) Co. v. United States, 602 F.3d 1319, 1323 (Fed. Cir. 2010)
(citing de Cecco, 216 F.3d at 1032). Commerce must select a rate that
has “some grounding in commercial reality.” Id. at 1323—-24.

As de Cecco explained, these requirements are logical outgrowths of
the statute’s corroboration requirement, see de Cecco, 216 F.3d at
1032, which mandates that Commerce, to the extent practicable,
corroborate “secondary” information with independent sources rea-
sonably at its disposal. 19 U.S.C. § 1677e(c). In practice “corrobora-
tion” involves confirming that secondary information has “probative
value,” 19 C.F.R. § 351.308(d) (2013), by examining its “reliability and
relevance.” Mittal Steel Galati S.A. v. United States, 31 CIT 730, 734,
491 F. Supp. 2d 1273, 1278 (2007) (citing Ball Bearings and Parts
Thereof from France, Germany, Italy, Japan, Singapore, and the
United Kingdom, 70 Fed. Reg. 54,711, 54,712-13 (Dep’t of Commerce
Sept. 16, 2005) (final results admin. reviews)). More simply, to cor-
roborate the selection of a total AFA rate, Commerce must, to the
extent practicable, “demonstrate that the rate is reliable and relevant
to the particular respondent” in light of the whole record before it.
Yantai Xinke Steel Structure Co. v. United States, 36 CIT ___, ___, Slip
Op. 12-95 at 27 (July 18, 2012) (emphasis added); PSC VSMPO-
AVISMA Corp. v. United States, 35 CIT __, , 7565 F. Supp. 2d 1330,
1336—-37 (2011) (citing Gallant Ocean, 602 F.3d at 1323-24); de Cecco,
216 F.3d at 1032.

A. SECONDARY INFORMATION AND CORROBORATION

Section 1677e of the antidumping statute mandates that Commerce
use the “facts otherwise available” to fill information gaps on the
administrative record. 19 U.S.C. § 1677e(a). When the gap results
from a party’s non-cooperation, Commerce “may use an inference that
is adverse to the interests of that party in selecting from among the
facts otherwise available.” 19 U.S.C. § 1677e(b). As noted above, to
identify a suitable total AFA proxy, Commerce may consult the peti-
tion, the final determination in the investigation, any previous review
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or determination, or any other information placed on the record,
which would include cooperating party information, like Shinkong’s
margin transaction data. See id. The corroboration requirement is
housed in subsection (¢), and provides that when Commerce “relies on
secondary information rather than on information obtained in the
course of an investigation or review, [Commerce] . . . shall, to the
extent practicable, corroborate that information from independent
sources that are reasonably at [its] disposal.” Id. § 1677e(c) (emphasis
added).

Commerce makes a fairly airtight argument that Nan Ya’s total
AFA margin selected from Shinkong’s data is not “secondary infor-
mation” within the meaning of the statute because that data was
obtained in the course of the instant review, and ergo, no corrobora-
tion is required. Remand Results at 46 & nn.2, 3. It is a straightfor-
ward Chevron step one interpretation that focuses on the plain mean-
ing of subsection (c), one the court has approved on two prior
occasions. See iScholar Inc. v. United States, 35 CIT __, ___, Slip Op.
11-4 at 5-7 (Jan. 13, 2011); Ass’n of Am. Sch. Paper Suppliers v.
United States, 32 CIT 1196, 1200-04 (2008). With corroboration in-
operative, Commerce maintains that the de Cecco standard is also
inapplicable, leaving only the more general requirement that its AFA
selection must be supported by substantial evidence (reasonable).

And yet, in both the Final Results and Remand Results, Commerce
did not simply select Shinkong’s highest transaction specific margin
in setting Nan Ya’s rate, and leave it at that. Commerce went further
and measured the rate’s appropriateness by analyzing Nan Ya’s own
prior transaction-specific data. Remand Results at 15; Nan Ya I, 37
CIT at ___, 906 F. Supp. 2d at 1352. Despite asserting the inapplica-
bility of de Cecco and corroboration, Commerce nevertheless followed
its standard corroboration playbook to tie the selected AFA rate (cho-
sen from another party’s data) to the uncooperative respondent, Nan
Ya. Compare Remand Results at 15, with PAM, S.p.A., 582 F.3d at
133840 (tying “the highest margin applied to any party that had
been previously upheld in the proceeding” to the uncooperative re-
spondent using uncooperative respondent’s own data from a prior
administrative review), Ta Chen, 298 F.3d at 1339-40 (tying the
highest rate from the investigation to the uncooperative respondent
using uncooperative respondent’s own data from the current admin-
istrative review), and Fujian Lianfu Forestry, 34 CIT at , 700 F.
Supp. 2d at 1363 (tying rate originally assigned to another respon-
dent in a contemporaneous new shipper review to uncooperative
respondent using uncooperative respondent’s own model-specific
margins from the prior proceeding). And when Commerce suggests
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that de Cecco is inapplicable, leaving the more general substantial
evidence standard to review its AFA selection, the question arises:
“substantial evidence of what exactly?” Commerce provides the an-
swer by effectively corroborating the rate with Nan Ya’s own data
from the prior review. It can be viewed as an effort to justify
Shinkong’s highest transaction-specific margin as a reasonably accu-
rate estimate of Nan Ya’s actual rate plus some built-in increase
intended as a deterrent against non-compliance. So de Cecco applies
after all. And it is that familiar standard the court will apply in
reviewing the reasonableness of Commerce’s AFA selection, to which
the court now turns.

B. NAN YA’S AFA RATE

Commerce frequently selects AFA rates from among the highest
rates assigned during any segment of the proceeding, the highest
transaction- or model-specific margins available on the administra-
tive record, or somewhat more rarely, the highest rates alleged in the
petition. E.g., Certain Lined Paper Products from the People’s Repub-
lic of China, 74 Fed. Reg. 63,387, 63,389-90 (Dep’t of Commerce Dec.
3, 2009) (final determ. second admin. review) (highest rate from prior
segment of the proceeding); Polyethylene Retail Carrier Bags From
Taiwan, 75 Fed. Reg. 14,569, 14,570 (Dep’t of Commerce Mar. 26,
2010) (LTFV final determ.) (highest margin alleged in the petition);
Certain Tow Behind Lawn Groomers and Certain Parts Thereof from
the People’s Republic of China, 74 Fed. Reg. 29,167, 29,170 (Dep’t of
Commerce June 19, 2009) (LTFV final determ.) (“highest margin on
an individual model which fell within the mainstream of [a coopera-
tive respondent]’s transactions”); see Remand Results at 16—17.% Com-
merce also often uses similarly high-value data to corroborate AFA
rates derived from secondary information. E.g., Wire Decking from the
People’s Republic of China, 75 Fed. Reg. 32,905, 32,908 (Dep’t of
Commerce June 10, 2010) (LTFV final determ.) (corroborating peti-
tion rate using “the highest CONNUM-specific margin from the two
mandatory respondents”); Narrow Woven Ribbons with Woven Sel-
vedge from the People’s Republic of China, 78 Fed. Reg. 10,130, 10,133
(Dep’t of Commerce Feb. 13, 2013) (final results admin. review) (cor-
roborating petition rate using highest “model-specific rates calculated
for the mandatory respondent” during the prior proceeding).

3 This approach is a vestige from the old pre-URAA “Best Information Available” or total
BIA cases in which Commerce presumed the highest margin “is the most probative evidence
of current margins because, if it were not so, the importer, knowing the rule [that Commerce
would assign it to uncooperative parties], would have produced current information show-
ing the margin to be less.” Rhone Poulenc, Inc. v. United States , 899 F.2d 1185, 1190 (Fed.
Cir. 1990).
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It is not surprising, then, that plaintiffs in total AFA cases often
argue that Commerce’s selected AFA rate or corroborating informa-
tion is aberrational or outlying (unreasonable) when measured
against other margin data from the whole administrative record
(which includes whatever corroborating information Commerce or
the parties add to the record). See, e.g., Gallant Ocean, 602 F.3d at
1323-25 (agreeing that adjusted petition rate was “aberrational” in
light of record data used to calculate significantly lower rates for
“over a dozen” cooperative respondents); Fujian Lianfu Forestry, 34
CIT at ___, 700 F. Supp. 2d at 1362-63 (arguing that model-specific
margins used to corroborate were “aberrant” because they were too
high and based on too small a percentage of total sales); PSC VSMPO-
AVISMA, 35 CIT at ___, 755 F. Supp. 2d at 1337-38 (arguing that the
“rate is impermissibly aberrational because it is based on an outlier
sale” that had “an unusually low quantity, unusually high freight
expenses”); Universal Polybag Co. v. United States, 32 CIT 904,
918-19 & n.12, 577 F. Supp. 2d 1284, 1298 & n.12 (2008) (arguing
that transaction-specific margins used to corroborate AFA rate were
aberrational with respect to percentage rate and product type).

Nan Ya is no different than the typical AFA plaintiff, arguing that
Shinkong’s transaction underlying the 74.34% rate is aberrational
because it is based on too small a percentage of Shinkong’s total sales,
and involves a model with atypical features that Shinkong sold in-
frequently during the POR. Pl’s 56.2 Br. at 6-8; Pl.’s Br. at 12-14.
Although these arguments have some merit, they do not render Com-
merce’s use of that transaction unreasonable because other compet-
ing record information suggests that the transaction was not aberra-
tional. The transaction involved a larger quantity than many of
Shinkong’s other sales, and differed from other models in “the least
important physical characteristics.” Remand Results at 14. More im-
portant, as Commerce noted, “[iln the underlying review, Shinkong,
the party that knows best which of its products are unusual,” and the
party with the greatest incentive to minimize the impact of its own
high-margin data, “did not argue that the transaction resulting in the
margin should be excluded for any reason.” Id. at 16. A reasonable
mind would therefore not have to conclude that Shinkong’s highest
margin transaction was aberrational. Stated another way, the admin-
istrative record does not mandate a finding that Shinkong’s highest
margin transaction was aberrational.

Beyond the more typical arguments challenging an AFA proxy, Nan
Ya also presents a formal statistical analysis to demonstrate that the
AFA rate was an outlier and therefore unreasonable. Nan Ya applies
three “commonly accepted statistical test[s]” to Shinkong’s data: (1) a
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“gap test”, (2) an interquartile range methodology used by the Inter-
nal Revenue Service, and (3) a standard deviation analysis. Pl.’s 56.2
Br. at 8-13; Pl.’s Br. at 7-9; Nan Ya I, 37 CIT at ___, 906 F. Supp. 2d
at 1352-54.

Just as a quick aside, applying statistical tests to Commerce’s
selection of the “highest” rate as an AFA proxy makes good practical
sense if a respondent ultimately plans to challenge whether that
“extreme value” is a reasonable choice given the “central tendency”
of other data on the administrative record. At the very least, it would
seem to identify the probable commercial realities of an uncoopera-
tive respondent more concretely than the guesswork occasioned by an
undeveloped record with comparatively superficial assertions about
outliers and aberrancy.

Unfortunately, Nan Ya did not apply its statistical analysis to the
full data set upon which Commerce relied. When selecting the 74.34%
rate, Commerce relied on Shinkong’s transaction-specific margins, as
well as Nan Ya’s own transaction-specific margins from the prior
administrative review (finding multiple Nan Ya transactions above
the 74.34% rate). Decision Memorandum at 15; AFA Assignment
Memorandum at 3. The reasonableness of the 74.34% rate therefore
depends on both Shinkong’s and Nan Ya’s data. It is that combined
data set against which Nan Ya needed to apply its statistical analysis.
Nan Ya, though, has treated Shinkong’s data as a closed set (as if it
were the only data supporting Commerce’s decision), and has ignored
its own data. Nan Ya therefore leaves unchallenged Commerce’s cor-
roborative justification for the reasonableness of the 74.34% rate:
“Nan Ya was capable of dumping at” 74.34% as evidenced by Nan Ya’s
own data. Decision Memorandum at 15 (emphasis added).

Nan Ya does not offer much of an explanation as to why it failed to
incorporate its own prior data into its statistical analysis.® Nan Ya
instead tries to minimize the significance of that data through two
arguments, neither of which the court finds persuasive. First, Nan Ya
argues that when Commerce summarized Nan Ya’s argument in the
Final Results “without objection” (Nan Ya’s words), Commerce osten-
sibly “admitted” that Nan Ya’s two 99.31% transaction-specific mar-
gins are aberrational. Pl.’s Br. at 15-16. Commerce, though, made no

4 W. Paul Vogt, Dictionary of Statistics & Methodology 115 (3d ed. 2005) (defining “extreme
values” as “[t|he largest and smallest values in a distribution of values”).

5Id. at 41 (defining “central tendency” as “[a] point in a distribution of [values] that
corresponds to a typical, representative or middle [value] in that distribution—such as the
[Imode, [Imean, and [Jmedian”).

8 For whatever reason, Nan Ya also chose not to access and analyze Nan Ya’s more than 10
years’ worth of prior margin data that Commerce did not use for corroboration.
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such admission, but simply explained that Nan Ya’s arguments about
the preliminary rate “no longer need[ed] to be addressed” because
Commerce chose a different rate. Decision Memorandum at 7. More
important, in the Final Results and Remand Results, Commerce
relied on more than those two transactions to tie the 74.34% rate to
Nan Ya, and Nan Ya simply never addresses this additional data.
Second, Nan Ya argues that Commerce was required to corroborate
the corroborating data; that is, corroborate Nan Ya’s transactional
data from the prior review. See Pl.’s Br. at 14-15. Not much need be
said here other than that corroboration need not go on ad infinitum.
The statute authorizes Commerce to corroborate Shinkong’s
transaction-specific margin with information “from independent
sources that are reasonably at [its] disposal,” 19 U.S.C. § 1677e(c),
which certainly includes Nan Ya’s own prior transactional data. See
PAM, S.p.A., 582 F.3d at 1340; Fujian Lianfu Forestry, 34 CIT at __,
700 F. Supp. 2d at 1363. The burden was not on Commerce to cor-
roborate the corroborating data, but instead on Nan Ya to (1) analyze
its own prior transactional data, (2) provide a compelling narrative of
its “commercial reality”, and (3) propose an alternative total AFA
proxy, all with the aim of demonstrating the unreasonableness of the
total AFA rate of 74.36%.

It is Nan Ya that ultimately bears the burden to demonstrate that
Commerce’s AFA selection is unreasonable. See 28 U.S.C. § 2639(a)(1)
(“[TThe decision of . . . the administering authority . . . is presumed to
be correct. The burden of proving otherwise shall rest upon the party
challenging such decision.”). By failing to address its own data that
provided the corroborative support for Commerce’s assignment of the
74.34% total AFA proxy, Nan Ya has failed to meet that burden.
Viewed alongside Shinkong’s data, Nan Ya’s numerous transaction-
specific margins appear to show that the 74.37% rate may well be a
reasonably accurate estimate of Nan Ya’s actual rate plus some
built-in increase intended as a deterrent against non-compliance.
Accordingly, the court must sustain Commerce’s AFA selection. See
Hubscher Ribbon Corp. v. United States, 38 CIT __, |, 979 F. Supp.
2d 1360, 1366-71 (2014) (“[Plaintiff] . . . passed up an important
opportunity to crunch [the cooperative respondent’s] data against its
own data and create a narrative of its own commercial experience to
discredit [the AFA rate]. . . . [Plaintiff] has left too much unexplained
and has not met its burden to demonstrate the unreasonableness of
Commerce’s corroboration.”).
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With that said, although Nan Ya’s statistical arguments are not
persuasive here,’such statistical methodologies could very well sup-
port or enhance an analysis of the reasonableness of Commerce’s total
AFA selection under the de Cecco standard. Commonly-accepted in-
terquartile range methodologies might be useful in describing outli-
ers in non-normally distributed data sets, as they are in other con-
texts. See, e.g., Jared A. Wilkerson, Defending the Current State of
Section 363 Sales, 86 Am. Bankr. L.J. 591, 618 n.132 (2012); John F.
Pfaff, The Durability of Prison Populations, 2010 U. Chi. Legal F. 73,
77 (2010); Lee Epstein, Andrew D. Martin & Christina L. Boyd, On
the Effective Communication of the Results of Empirical Studies, Part
II, 60 Vand. L. Rev. 801, 815 n.38 (2007). A “gap test” might also be
helpful as Commerce itself employed a “gap test” of sorts when evalu-
ating its own potential choices for the preliminary results, settling
upon Nan Ya’s 99.31% rate after rejecting several higher transaction-
specific margins because they “suddenly jumped” higher than the two
99.31% transactions. See Remand Results at 27. It may be, however,
that incorporating statistical tests to challenge an AFA rate is easier
said than done; otherwise one might have anticipated a more preva-
lent role in the many AFA cases since the de Cecco standard emerged
nearly 15 years ago.

In any event, for the reasons set forth above, the court sustains
Commerce’s assignment of a total AFA rate of 74.34% for Nan Ya.
Judgment will be entered accordingly.

Dated: August 14, 2014
New York, New York
/s Leo M. Gordon

Jupce Lo M. GorpoN

7 Even overlooking the problematical data omission, Nan Ya failed to demonstrate the
unreasonableness of the 74.34% rate using Shinkong’s data alone. Under the “gap test”
analysis, the gaps between Shinkong’s highest transaction-specific margins do appear small
enough to be “consistent with” Commerce’s conclusion that Shinkong’s “margins steadily
increase by small amounts over the course of [all its] transactions.” Remand Results at 18;
see id. at 27 (explaining that, by comparison, Nan Ya’s highest transaction-specific margins
were not suitable preliminary choices for an AFA rate because they “suddenly jumped”
significantly, with similar gaps absent in Shinkong’s data). Also, the IRS interquartile
methodology does not help identify a suitable alternative AFA proxy (at least when applied
to Shinkong’s data alone), because it yields AFA proxy choices lower than Nan Ya’s prior
18.30% calculated rate. See id. at 19. Finally, as Commerce reasonably explains, Shinkong’s
transaction-specific margin data does not appear to lend itself to a proper standard devia-
tion analysis. See id. at 19-20.
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Slip Op. 14-95

Cuanczaou Hawp Frooring Co., Ltp., et al., Plaintiffs, v. UNiTED
States, Defendant.

Before: Donald C. Pogue, Senior Judge
Court No. 12-00020

[motion for voluntary remand granted]

Dated: August 14, 2014

Gregory S. Menegaz, J. Kevin Horgan, and John J.Kenkel, deKieffer & Horgan,
PLLC, of Washington, DC, for the Plaintiffs.

Kristin H. Mowry, Jeffrey S. Grimson, Jill A. Cramer, Sarah M. Wyss, and Daniel
R. Wilson, Mowry & Grimson, PLLC, of Washington, DC, for Plaintiff-Intervenor Fine
Furniture (Shanghai) Ltd.

H. Deen Kaplan, Craig A. Lewis, and Mark S. McConnell, Hogan Lovells US LLP,
of Washington, DC, for Plaintiff-Intervenor Armstrong Wood Products (Kunshan) Co.,
Ltd.

Mark R. Ludwikowski, Arthur K. Purcell, Michelle L. Mejia, Kristen Smith, and
Lana Nigro, Sandler, Travis & Rosenberg, PA, of Washington, DC for Plaintiff-
Intervenors Lumber Liquidators Services, LL.C, and Home Legend, LLC.

Alexander V. Sverdlov, Trial Attorney, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department of Justice, of Washington, DC, for Defendant. With him on the
brief were Stuart F. Delery, Assistant Attorney General, Jeanne E. Davidson, Director,
and Claudia Burke, Assistant Director. Of counsel was Shana Hofstetter, Attorney,
International Office of the Chief Counsel for Trade Enforcement and Compliance, U.S.
Department of Commerce, of Washington, DC.

OPINION AND ORDER

Pogue, Senior Judge:

Before the court is Defendant’s motion for voluntary remand in this
challenge to an antidumping duty determination. Def.’s Mot. for a
Voluntary Remand, ECF No. 92 (“Mot. for Voluntary Remand”).!
Specifically, the United States Department of Commerce (“Com-
merce”) seeks a partial remand “to determine whether it should
conduct a ‘limited’ investigation of the eight separate rate [Pllain-

! The court has jurisdiction pursuant to § 516A(a)(2)(B)(i) of the Tariff Act of 1930, as
amended, 19 U.S.C. §1516a (a)(2)(B)(i) (2012) and 28 U.S.C. § 1581(c) (2012). All further
citations to the Tariff Act of 1930, as amended, are to Title 19 of the U.S. Code, 2012 edition.
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tiffs.” Id. at 1. Plaintiffs and Plaintiff-Intervenors oppose Commerce’s

request.? Because Commerce’s concern is substantial and legitimate,
Defendant’s motion is GRANTED.

BACKGROUND

Plaintiffs, all separate rate respondents in the underlying admin-
istrative proceedings, challenge Commerce’s determination of their
antidumping duty deposit rate in Multilayered Wood Flooring from
the People’s Republic of China, 76 Fed. Reg. 64,318 (Dep’t Commerce
Oct. 18, 2011) (final determination of sales at less than fair value).
Compl., ECF No. 9 at 3.2 Litigation of this matter has thus far
produced two court opinions* and two corresponding redetermina-
tions by Commerce.? In the second redetermination, rather than
recalculate the separate rate for all separate rate respondents, Com-
merce assigned seven of the Plaintiffs® either the rate established for
them in the first administrative review of the antidumping duty order
or their previously determined provisional measure cap rate.” Com-
merce initiated an individual investigation for the remaining eighth

2 Pls.’ Opp'n to U.S. Mot. for Voluntary Remand Re Second Remand Redetermination, ECF
No. 102 (“Pls. Opp’n”); Resp. of Fine Furniture (Shanghai) Ltd to Def.’s Mot. for a Voluntary
Remand, ECF No. 99 (“Fine Furniture Opp’n”); Pl.-Intervenor Armstrong’s Br. in Opp’n to
Def.’s Mot. for Voluntary Remand, ECF No. 100 (“Armstrong Opp’n”); Resp. of Lumber
Liquidators Services, LLC in Oppn to Def’s Mot. for Voluntary Remand, ECF No. 101
(“Lumber Liquidators Opp'n”).

3 Plaintiffs’ action was previously consolidated with Court Numbers 11-00452, 12-00007,
and 12-00013, under Consolidated Court Number 12-00007. Order, May 31, 2012, Consol.
Ct. No. 1200007, ECF No. 37. Court Number 11-00452 was ultimately severed and dis-
missed. Am. Order Nov. 27, 2012, Consol. Ct. No. 1200007, ECF No. 75; Judgment, Ct. No.
11-00452, ECF No. 68; see Baroque Timber Indus. (Zhongshan) Co., Ltd. v. United States,
__CIT __, 853 F. Supp. 2d 1290 (2012); Baroque Timber Indus. (Zhongshan) Co., Ltd. v.
United States, __ CIT __, 865 F. Supp. 2d 1300 (2012).

“Baroque Timber Indus. (Zhongshan) Co., Ltd. v. United States, CIT ___, 925 F. Supp.
2d 1332 (2013) (“Baroque III”) and Baroque Timber Indus. (Zhongshan) Co., Ltd. v. United
States, __CIT __, 971 F. Supp. 2d 1333 (2014) (“Baroque IV”).

5 Final Results of Redetermination Pursuant to Ct. Order, Consol. Ct. No. 12-00007, ECF
No. 132, and Final Results of Redetermination Pursuant to Ct. Order, ECF No. 52 (“2d
Redetermination”). Following the first remand determination, Court Numbers 12-00007
and 12-00013 were severed and final judgment entered. Order Granting Mot. to Sever,
Consol. Ct. No. 12-00007, ECF No. 162; Judgment, Ct. No. 1200007, ECF No. 163; Judg-
ment, Ct. No. 12-00013, ECF No. 32. These have since been appealed by Defendant-
Intervenor CAHP. Appeal of Judgment, Ct. No. 12-00007, ECF No. 166; Appeal of Judg-
ment, Ct. No. 12-00013, ECF No. 33.

8 Fine Furniture Shanghai, Ltd.; Dunhua City Jisen Wood Industry Co., Ltd; Dunhua City
Dexin Wood Industry Co., Ltd; Dalian Huilong Wooden Products Co.; Kunshan Yingyi-

Nature Wood Industry Co., Ltd.; Armstrong Wood Products (Kunshan) Co., Ltd.; and Karly
Wood Product Ltd. 2d Redetermination at 1-2, 7-8.

7 Commerce cites Multilayered Wood Flooring from the People’s Republic of China, 78 Fed.
Reg. 70,267 (Dept Commerce Nov. 25, 2013) (preliminary results of antidumping duty
administrative review; 2011-2012) for the first administrative review. See 2d Redetermi-
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Plaintiff,® as that company was not included in the first administra-
tive review and Commerce did not have enough data on the record to
calculate a rate reflective of that company’s economic reality. 2d
Redetermination at 7-9.° This redetermination was challenged in
extensive briefing before the court.'®

Commerce now requests a partial voluntary remand “to determine
whether it should conduct a ‘limited’ investigation of the eight sepa-
rate rate [Pllaintiffs,” rather than a full investigation of just one
Plaintiff. Mot. for Voluntary Remand, ECF No. 92 at 1.

DISCUSSION

Commerce “may request a remand (without confessing error) in
order to reconsider its previous position.” SKF USA Inc. v. United
States, 254 F.3d 1022, 1029 (Fed. Cir. 2001). While the court will deny
a request that is “frivolous or in bad faith,” if Commerce’s concern is
“substantial and legitimate, a remand is usually appropriate.” Id. A
concern is substantial and legitimate when (1) Commerce has a com-
pelling justification, (2) the need for finality does not outweigh that

nation at 7 n.21, 9 n.30. Commerce has since issued Multilayered Wood Flooring from the
People’s Republic of China, 79 Fed. Reg. 26,712 (Dep’t Commerce May 9, 2014) (final results
of antidumping duty administrative review; 2011-2012) and Multilayered Wood Flooring
from the People’s Republic of China, 79 Fed. Reg. 35,314 (Dep’t Commerce June 20, 2014)
(amended final results of antidumping duty administrative review; 2011-2012).

8 Changzhou Hawd Flooring Co.

9 Changzhou Hawd subsequently filed a petition for a writ of mandamus to compel Com-
merce (in the person of Penny S. Pritzker, Secretary of the U.S. Department of Commerce)
to refrain from proceeding with its intended individual investigation. Pl. Changzhou Hawd
Flooring Co., Ltd. Pet. for Writ of Mandamus, ECF No. 71. As Commerce has agreed to
suspend the deadlines for Changzhou Hawd’s individual investigation, Letter re Chang-
zhou Hawd’s Questionnaire Deadline, ECF No. 82, and now seeks voluntary remand to
reconsider whether it should conduct a full individual investigation of Changzhou Hawd at
all, Mot. for Voluntary Remand, ECF No. 92, Changzhou Hawd’s petition for writ of
mandamus is DENIED AS MOOT.

10See Comments of Certain Separate Rate Appellants to Second Remand Redetermination,
ECF No. 69 (“Pls. Comments”); Comments of Def.-Intervenor Re Dep’t of Commerce Final
Results of Redetermination Pursuant to Remand, ECF No. 73; Comments of Fine Furniture
(Shanghai) Ltd. on Dep’t of Commerce May 30, 2014 Final Result of Redetermination
Pursuant to Ct. Order, ECF No. 74 (“Fine Furniture Comments”); Comments in Opp’n to
Dep’t of Commerce May 29, 2014 Final Results of Redetermination Pursuant to Ct. Re-
mand, ECF No. 75 (“Armstrong Comments”); Resp. of Lumber Liquidators Services, LLC in
Oppn to U.S. 2d Remand Redetermination, ECF No. 76; Reply to Comments of Def.
Intervenor Re Dep’t of Commerce Final Results of Redetermination Pursuant to Remand,
ECF No. 89; Reply Comments of Lumber Liquidators Services, LLC in Opp’n to the U.S. 2d
Remand Redetermination, ECF No. 90; Reply Comments of Fine Furniture (Shanghai) Ltd.
on Dep’t of Commerce May 30, 2014 Final Result of Redetermination Pursuant to Ct. Order,
ECF No. 91; Reply Comments of Def.-Intervenor Re Dep’t of Commerce Final Results of
Redetermination Pursuant to Remand, ECF No. 93.
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justification, and (3) the scope of the request is appropriate. Baroque
III, _ CIT at __, 925 F. Supp. 2d at 1338-39.1

Here, Commerce has a compelling justification in that it doubts the
correctness of its decision not to calculate rates for seven separate
rate respondents and to individually investigate an eighth. See Mot.
for Voluntary Remand, ECF No. 92 at 2; see SKF, 254 F.3d at 1029
(when requesting remand, Commerce “might simply state that it had
doubts about the correctness of its decision”).'? This doubt is not
outweighed by the need for finality in the present context, i.e., “a
routine appeal of a final determination.” See Baroque III, _ _ CIT at
_ ,925 F. Supp. 2d at 1339 (finding that dumping margin accuracy
outweighed finality in the context of a routine appeal).'® Given Com-
merce’s doubt, the scope of the remand, to determine whether limited
individual investigations of the Plaintiffs is a viable alternative, is
also appropriate.!* Accordingly, Commerce’s concern is substantial
and legitimate, and remand is appropriate.'®

USee also Ad Hoc Shrimp Trade Action Comm. v. United States, __CIT __, 882 F.Supp. 2d
1377, 1381 (2013); Shakeproof Assembly Components Div. of Ill. Tool Works, Inc. v. United
States, 29 CIT 1516, 1522-26, 412 F. Supp. 2d 1330, 1336-39 (2005); Timken Co. v. United
States, Slip Op. 14-51, 2014 WL 1760033 at *3 (CIT May 2, 2014).

12Cf. SeAH Steel Corp. v. United States, __ CIT __, 704 F. Supp. 2d 1353, 1378-79 (2010)
(granting a voluntary remand where “the record [was] currently inadequate to allow
Commerce to apply its expertise”) (internal citation and quotation marks omitted).

13 Plaintiffs and Plaintiff-Intervenors express legitimate concern about possible prejudicial
delay. See Pls. Opp'n, ECF No. 102 at 7-8; Fine Furniture Opp’n, ECF No. 99 at 3;
Armstrong Opp’n, ECF No. 100 at 4; Lumber Liquidators Oppn, ECF No. 101 at 4.
However, the delay here is that of a routine appeal. Compare Shakeproof Assembly, 29 CIT
at 1523-24, 412 F.Supp. 2d at 1337-38) (where a voluntary remand in the course of a
“routine appeal” of an antidumping determination did not “present any unusually serious
finality concerns”) with Former Empls. of BMC Software, Inc. v. U.S. Sec’y of Labor, 30 CIT
1315, 1354, 454 F. Supp. 2d 1306, 1341 (2006) (where the Department of Labor waited for
appeal and then sought voluntary remand “to belatedly conduct the thorough probe to
which all petitioning workers are entitled by law at the administrative level”) (emphasis
omitted). Moreover, rather than grant the 90 days Commerce requests to submit its remand
results, Mot. for Voluntary Remand, ECF No. 92 at 2, the court grants 60 days.

4 Plaintiffs and Plaintiff-Intervenors balk at the burden a limited investigation may
impose on them. See Pls. Opp'n, ECF No. 102 at 3—4, 9; Fine Furniture Opp’n, ECF No. 99
at 6-7; Armstrong Opp’n, ECF No. 100 at 4; Lumber Liquidators Opp’n, ECF No. 101 at 3.
This would be more persuasive if they had not been arguing for some sort of individualized
review just prior to Commerce’s motion for voluntary remand. See Pls. Comments, ECF No.
69 at 4, 18; Fine Furniture Comments, ECF No. 74 at 910; Armstrong Comments, ECF No.
75 at 5, 10.

15 Plaintiffs and Plaintiff-Intervenors would have the court instruct Commerce that the
only “reasonable method” to calculate the separate rate is to average the “dumping margins
determined for the exporters and producers individually investigated,” i.e., the mandatory
respondents, resulting in a de minimis rate. 19 U.S.C. § 1673d(c)(5)(B); see Pls. Oppn, ECF
No. 102 at 2-3; Fine Furniture Opp’n, ECF No. 99 at 4; Armstrong Opp’n, ECF No. 100 at
1, 4-6; Lumber Liquidators Opp’n, ECF No. 101 at 1, 4. However, the court has already
decided this matter in Barogue IV, __ CIT at __, 971 F. Supp. 2d at 1340-41 (finding that
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CONCLUSION

Because Defendant has shown that Commerce’s concern is substan-
tial and legitimate, its motion for voluntary remand is GRANTED.
Remand results shall be filed by October 14, 2014. Comments may be
filed by October 28, 2014. Replies may be filed by November 12, 2014.

IT IS SO ORDERED.

Dated: August 14, 2014
New York, NY
/s/ Donald C. Pogue
Donarp C. PoGUE, SENIOR JUDGE

———e
Slip Op. 14-96

RockweLL Auromarion, Inc., F/K/A RockKWELL AUTOMATION/ALLEN-
Brabrey Co., LLC, Plaintiff, v. Unitep StATES, Defendant.

Court Nos. 05-00269, 05-00582, 06—00054, 06—00348, 07-00110, 07-00294, 10-00230,
10-00245, 11-00018, 11-00250, 12-00001

[Granting out-of-time motions for extensions of time to allow actions to remain on
Reserve Calendar]

Dated: August 18, 2014

John M. Peterson, Russell A. Semmel, and Maria E. Celis, Neville Peterson LLP, of
New York, New York, for Plaintiff.

Alexander Vanderweide, Commercial Litigation Branch, Civil Division, U.S. De-
partment of Justice, of New York, New York, for Defendant. With him on the brief were
Stuart F. Delery, Assistant Attorney General, and Amy M. Rubin, Assistant Director,
Commercial Litigation Branch.

OPINION

RIDGWAY, Judge:

In the 11 above-captioned actions, Plaintiff Rockwell Automation,
Inc. contests the classification of “certain short-body timing relays
(SBTRs) used in manufacturing applications” that Rockwell imported

“it is not per se unreasonable for Commerce to use a simple average of de minimis and AFA
rates to calculate the separate rate antidumping duty margin”). Plaintiffs and Plaintiff-
Intervenors accuse Commerce of taking a results-oriented approach and of only seeking
remand for another chance to rationalize an above de minimis separate rate. Fine Furni-
ture Opp’n, ECF No. 99 at 5; Armstrong Opp'n, ECF No. 100 at 5; Lumber Liquidators
Opp’n, ECFNo. 101 at 3. But for Commerce “[t]he power to reconsider is inherent in the
power to decide,” Tokyo Kikai Seisakusho, Ltd. v. United States, 529 F.3d 1352, 1360 (Fed.
Cir. 2008) (citation omitted) and “[glovernment officials are presumed to carry out their
duties in good faith and proof to the contrary must be almost irrefragable to overcome that
presumption,”
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into the United States. Plaintiff’s Consent Motion for Leave to File
Out of Time and for Extension of Time to Remain on Reserve Calen-
dar (“PL’s Out-of-Time Motion”) at 1; see also Memorandum in Sup-
port of Plaintiff’s Amended Consent Motion for Leave to File Out of
Time, and to Extend Time to Remain on Reserve Calendar (“Pl.’s
Supp. Brief”) at 2. According to Rockwell, the Bureau of Customs and
Border Protection “classified the merchandise in liquidation under
HTSUS 9107.00.80 as time switches with a clock or watch movement
or synchronous motor, and assessed duties accordingly.” Id. Rockwell
maintains that “the merchandise is properly classified under HTSUS
8536.49.00 as electrical relays, at a lower rate of duty.” Id. Rockwell
advises that, “[t]o date, twenty cases concerning this issue, including
the eleven at bar, have been filed” in this court. Id. Rockwell further
explains that one case, Court No. 03-00007, “was selected as a ‘test
case’ and was litigated on the merits,” with summary judgment en-
tered in Rockwell’s favor. Id.; see Rockwell Automation, Inc. v. United
States, 31 CIT 692 (2007); Rockwell Automation, Inc. v. United States,
31 CIT 788 (2007).

Since the 2007 decision in the test case, according to Rockwell, its
counsel has “worked diligently” with counsel for the Government “to
attempt to dispose of all of the related cases.” Pl.’s Supp. Brief at 2.
Rockwell states that “[t]he parties have been able to work out stipu-
lated judgments on agreed statements of fact . . . in seven of the cases,
and continue to work toward disposition of [the 11 actions here at
issue],” as well as one additional case, Court No. 13—00185, which —
according to Rockwell — “is on the Reserve Calendar|] for its original
eighteen-month period, through November 30, 2014.” Id. at 2-3.

Pending before the court is Plaintiff’s Consent Motion for Leave to
File Out of Time and for Extension of Time to Remain on Reserve
Calendar (filed July 2, 2014), filed in each of the 11 actions, as
supplemented by Plaintiff’s Amended Consent Motion for Leave to
File Out of Time, and to Extend Time to Remain on Reserve Calendar,
which is, in turn, supported by Plaintiff’s Supplemental Brief (both
filed July 17, 2014).! The Government has weighed in as well. See
generally Defendant’s Response to Plaintiff’s Amended Consent Mo-
tion for Leave to File Out of Time, and to Extend Time to Remain on
Reserve Calendar (filed July 18, 2014) (“Def.’s Response Brief”).

Clemmons v. West, 206 F.3d 1401, 1403-04 (Fed. Cir. 2000) (citation omitted), such that
voluntary remand presently remains appropriate.

! The papers that Rockwell filed on July 17, 2014 also included a document captioned
Plaintiff’s Response to Court’s Order to Show Cause; and Motion to Amend Plaintiff’s
Consent Motion for Leave to File Out of Time, and to Extend Time to Remain on Reserve
Calendar (“Pl.’s Response to Show Cause Order”).
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As summarized below, Plaintiff’s Amended Consent Motion for
Leave to File Out of Time, and to Extend Time to Remain on Reserve
Calendar is granted as to all 11 actions, qualified by several signifi-
cant reservations and understandings.

I. Applicable Legal Standards

Two rules of the court bear on Rockwell’s pending motions — Rule 6
and Rule 83. USCIT Rule 83 (captioned “Reserve Calendar”) governs
cases on the Reserve Calendar, including the 11 actions here. In
general, an action commenced under 28 U.S.C. § 1581(a) or (b) is
placed on a Reserve Calendar when a summons is filed. See USCIT R.
83(a). The action may remain on the Reserve Calendar for an 18-
month period. Id. The rules further specify that “[a] case may be
removed from the Reserve Calendar on: (1) assignment; (2) filing of a
complaint; (3) granting of a motion for consolidation pursuant to Rule
42; (4) granting of a motion for suspension under a test case pursuant
to Rule 84; or (5) filing of a stipulation for judgment on agreed
statement of facts pursuant to rule 58.1.” USCIT R. 83(b) (“Re-
moval”).

Of particular relevance here are two other subsections of Rule 83.
The first — Rule 83(d), captioned “Extension of Time” — provides that
“[t]he court may grant an extension of time for [a] case to remain on
the Reserve Calendar for good cause.” See USCIT R. 83(d). However,
the second sentence of Rule 83(d) requires that “[a] motion for an
extension of time [to remain on the Reserve Calendar] must be made
at least 30 days prior to the expiration of the 18-month period [or later,
if the 18-month period has been extended pursuant to USCIT Rule
83(d)].” Id. (emphasis added).

The second key subsection is Rule 83(c), which is ominously but
unambiguously captioned “Dismissal for Lack of Prosecution.” In its
entirety, that subsection reads:

A case not removed from the Reserve Calendar within the 18-
month period [specified in Rule 83(a), or later if that period has
been extended pursuant to USCIT Rule 83(d)] will be dismissed
for lack of prosecution and the clerk will enter an order of dis-
missal without further direction from the court unless a motion
is pending. If a pending motion is denied and less than 14 days
remain in which the case may remain on the Reserve Calendar,
the case will remain on the Reserve Calendar for 14 days from
the date of entry of the order denying the motion.

USCIT R. 83(c) (emphases added). In short, the terms of Rule 83(c)
are unequivocal. In relevant part, they mandate the dismissal for lack
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of prosecution of an action that is not removed from the Reserve
Calendar within the 18-month period (as that period may be ex-
tended). Rule 83(c) instructs the clerk in no uncertain terms to “enter
an order of dismissal without further direction from the court,” unless
a motion (such as a motion to extend the time to remain on the
Reserve Calendar) is pending at the time the clerk otherwise would
be required to enter such an order.

USCIT Rule 6 governs “Computing and Extending Time; Time for
Motion Papers.” Rule 6(b), in particular, addresses “Extending Time.”
Rule 6(b)(1)(A) governs timely-filed motions for extensions of time,
and authorizes a court to grant an extension of time upon a showing
of “good cause” — a relatively lenient standard — where an extension
is sought before the deadline at issue has expired. See generally
USCIT R. 6(b)(1)(A); 1 Moore’s Federal Practice § 6.06[2], p. 6-32 (3d
ed. 2014) (explaining, inter alia, that “[wlhen a party requests an
extension before the time period has expired, the [court] usually will
be liberal in granting the request”). In contrast, Rule 6(b)(1)(B) con-
cerns untimely (i.e., out-of-time) motions for extensions of time. See
generally USCIT R. 6(b)(1)(B). Such motions may be granted only
where a party makes a showing of “excusable neglect or circum-
stances beyond the control of the party” — an exacting standard that
is much more stringent than the demonstration of “good cause” that
is required in circumstances where an extension of time is timely
sought. USCIT R. 6(b)(1)(B); see also 1 Moore’s Federal Practice §
6.06[3][a], pp. 6-33 to 643 (explaining that party seeking out-of-time
extension of time “must show cause and demonstrate that the failure
to act was the result of ‘excusable neglect™).

As the U.S. Court of Appeals for the Fourth Circuit has succinctly
put it, “[e]xcusable neglect’ is not easily demonstrated, nor was it
intended to be.” Thompson v. E.I. DuPont de Nemours & Co., 76 F.3d
530, 534 (4th Cir. 1996). Findings of excusable neglect should be
reserved for “extraordinary cases.” Id. Similarly, in the words of the
Sixth Circuit, “the excusable neglect standard has consistently been
held to be strict,” Turner v. City of Taylor, 412 F.3d 629, 650 (6th Cir.
2005) (quoting Marsh v. Richardson, 873 F.2d 129, 130 (6th Cir.
1989)), and “requires ‘unique or extraordinary circumstances.” Dun-
can v. Washington, 1994 WL 232397 * 2 (6th Cir. 1994). And the
Second Circuit states that, “[iln [its] cases addressing when neglect is
‘excusable,” [the courts] have . . . taken a hard line.” Silivanch v.
Celebrity Cruises, Inc., 333 F.3d 355, 368 (2d Cir. 2003).
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Moreover, even where “excusable neglect” is demonstrated, the
judge retains discretion to deny relief. See, e.g., McCool v.
Bridgestone/ Firestone North American Tire, LLC, 222 Fed. Appx.
847, 857-58 (11th Cir. 2007). An out-of-time extension of time thus “is
by no means a matter of right.” See 4B C. Wright & A. Miller, Federal
Practice and Procedure § 1165, pp. 531-32 & n.13 (3d ed. 2014)
(“Wright & Miller”).

The seminal decision on the definition of “excusable neglect” is the
Supreme Court’s 1993 decision in Pioneer. See generally Pioneer Inuv.
Services v. Brunswick Associates, 507 U.S. 380 (1993). The Supreme
Court granted certiorari in that case to resolve a conflict among the
Courts of Appeals as to whether a rule of procedure authorizing the
granting of out-of-time extensions of time for “excusable neglect”
required a movant to demonstrate that its failure to timely act was
due to “circumstances beyond the movant’s control” or whether a
“more flexible analysis” applied. See Pioneer, 507 U.S. at 386-87 &
n.3. The Supreme Court concluded that the “excusable neglect” stan-
dard “is not limited strictly to omissions caused by circumstances
beyond the control of the movant” and that it extends beyond such
circumstances to certain limited instances of “neglect” that may be
“excusable.” Id., 507 U.S. at 392, 395.2

The Supreme Court expressly stated that grounds such as “inad-
vertence, ignorance of the rules, [and] mistakes construing the rules
do not usually constitute ‘excusable’ neglect,” and held that — “at
bottom” — a determination as to whether “a party’s neglect of a
deadline” is “excusable” is an “equitable” determination, “taking ac-
count of all relevant circumstances surrounding the party’s omission.”
Pioneer, 507 U.S. at 392, 395 (emphasis added). Such relevant factors
include “the danger of prejudice to the [other party/parties], the
length of the delay and its potential impact on judicial proceedings,
the reason for the delay, including whether it [i.e., the delay ]| was
within the reasonable control of the movant, and whether the movant
acted in good faith.” Id., 507 U.S. at 395 (emphasis added).? Finally,
the Supreme Court was quite explicit in Pioneer that there is nothing
inappropriate in penalizing parties for the conduct of their attorneys,
squarely holding that parties must “be held accountable for the acts

2 Unlike the parallel Federal Rule of Civil Procedure, which refers only to “excusable
neglect,” Rule 6(b)(1)(B) of this Court refers specifically to “circumstances beyond the
control of the [moving] party,” in addition to “excusable neglect.” Compare Fed. R. Civ. P.
6(b) (providing for out-of-time extension of time upon showing of “excusable neglect”) and
USCIT R. 6(b)(1)(B).

3 As Rockwell acknowledges, and as discussed in greater detail below, the weight of the
authority holds that “the most important consideration in whether to grant leave to file out
of time is the reason for the delay in filing.” P1.’s Supp. Brief at 11-12; see also n.7, infra (and
select representative cases cited there).
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and omissions of their chosen counsel.” Id., 507 U.S. at 396-97.

Although Rockwell seeks to cast Pioneer as “[t]he most recent au-
thoritative guidance on the meaning of ‘excusable neglect,” courts
across the country have had occasion to render hundreds of decisions
applying Pioneer to a very broad spectrum of fact patterns in the two
decades since the Supreme Court issued that decision. See Pl.’s Supp.
Brief at 9-10; see generally, e.g., 1 Moore’s Federal Practice § 6.06[3],
pp. 6-33 to 647 (surveying law on “excusable neglect”); 4B Wright &
Miller § 1165, pp. 523-56 (same). The reasons that Rockwell offers up
here in an effort to explain away its failure to timely seek an exten-
sion of time have been considered and rejected time and again. When
it comes to “excusable neglect,” there is virtually nothing new under
the sun.

II. Rockwell’s Pending Motions

Rockwell concedes, as it must, that June 23, 2014 was the Reserve
Calendar deadline in all 11 of the actions at issue here. See Pl.’s
Out-of-Time Motion at 1; Order For Leave to File Out of Time, and
For Extension of Time to Remain on Reserve Calendar (March 31,
2014) (extending time on Reserve Calendar through June 23, 2014,
for 11 actions at bar). Thus, May 27, 2014 was the deadline for
Rockwell’s filing of a timely motion for an extension of time to remain
on the Reserve Calendar. Pl’s Supp. Brief at 9; USCIT R. 83(d)
(requiring that any motion for an extension to remain on the Reserve
Calendar “must be made at least 30 days prior to the expiration” of
the Reserve Calendar deadline). Rockwell nevertheless failed to seek
an extension of time until July 2, 2014. See Pl.’s Out-of-Time Motion
(filed July 2, 2014). As such, Rockwell’s motions were filed 36 days out
of time, and, indeed, a full nine days after the actual Reserve Calendar
deadline itself had expired. Because Rockwell had no motion pending
on June 23, 2014 (which was the applicable Reserve Calendar dead-
line), the office of the clerk properly should have “enter[ed] . . .
order[s] of dismissal [in all 11 actions] without further direction from
the court” on June 24, 2014, in accordance with the express terms of
USCIT Rule 83(c). See USCIT R. 83(c). Had the clerk’s office acted
promptly in conformity with the court’s rules, there would have been
no pending actions in which Rockwell could have filed the pending
motions.

The extraordinary nature of the relief that Rockwell seeks stands in
stark contrast to the bare-bones papers that the company filed with
the court on July 2, 2014. See P1.’s Out-of-Time Motion. Incredibly, the
motions that Rockwell filed in each of the 11 actions totals only
slightly more than a single page of text, excluding caption and sig-
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nature block. Id.* Rockwell’s motions do not even cite (much less
quote) USCIT Rule 6(b), the rule which governs extensions of time,
both timely and out-of-time. Id. Nor do the motions cite (much less
brief) even a single judicial decision. Id.; compare Gadsden v. Jones
Lang LaSalle Americas, 210 F. Supp. 2d 430, 436-37 (S.D.N.Y. 2002)
(refusing to find “excusable neglect” where movant’s papers “containl]
no citations to legal authority and do[] little but offer up a litany of
unimpressive excuses” and are otherwise “short on substance”).

Moreover, the motions that Rockwell filed on July 2, 2014 assert
merely that “good cause exists” for granting the motions, notwith-
standing the fact that — as set forth above — “good cause” is the
standard applicable to a timely motion for an extension of time, and
Rockwell’s motions are patently untimely. See Pl.’s Out-of-Time Mo-
tion at 1; USCIT Rule 6(b)(1)(A). Rockwell’s motions make no attempt
to demonstrate “excusable neglect or circumstances beyond the con-
trol of the party,” the much more stringent showing that is required
for an out-of-time extension of time. See Pl’s Out-of-Time Motion;
USCIT Rule 6(b)(1)(B). Compare Wilkerson v. Jones, 211 F. Supp. 2d
856, 858 (E.D. Mich. 2002) (rejecting claim of “excusable neglect,”
where, inter alia, party “failed to argue that his failure to file timely
... was due to excusable neglect,” and instead “discusse[d] the more
lenient (and irrelevant) standard” applicable to timely motions for
extensions of time). This fact alone would have warranted denial of
the motions, and the resulting dismissal of all 11 subject actions. See,
e.g., Krantz v. Nissan North America, Inc., 408 F. Supp. 2d 854,
861-62 (D. S.D. 2005) (rejecting out-of-time submission where “noth-
ing is set forth in [the party’s papers] which even claims excusable
neglect. The words are not even used.”; “No excusable neglect has
been shown or even properly alleged.”); Miller v. Bristol Compressors,
Inc., 2005 WL 3263053 * 3 (W.D. Va. 2005) (rejecting claim of “excus-
able neglect” where counsel “failed to put forth any justification
whatsoever . . . [concerning her] failure to file a timely response,” and
stated only that “she inadvertently failed (forgot) to file”); Wild wv.
Alster, 2005 WL 1458283 * 2 (D.D.C. 2005) (declining to find “excus-
able neglect” where party failed to explain reason for its late filing).
It is well-established that, in circumstances such as these, a plaintiff
is not entitled to a second opportunity to make its case.®

4 Rockwell filed the exact same motion in each of the 11 actions at issue.

5 A movant for an out-of-time extension of time is required to state with particularity the
grounds constituting “excusable neglect.” The mere assertion of “excusable neglect” —
unsupported by facts — does not suffice. See generally 1 Moore’s Federal Practice §
6.06[3][al, pp. 6-33 to 6-43 (stating that out-of-time motion for extension of time “must
include facts to support the assertion of excusable neglect,” and that “[i]t is not enough
merely to assert that excusable neglect caused the delay”); 4B Wright & Miller § 1165, pp.
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Not only were the motions that Rockwell filed on July 2, 2014
extraordinary in their lateness and breath-taking in their brevity,
they are exceptional in other respects as well. Thus, for example,
although USCIT Rule 6(c) requires that any motion for an extension
of time — even a timely motion — set forth, inter alia, “the extent to
which the time for the performance of the particular act has been
previously extended” (i.e., the number of prior extensions), Rockwell’s
July 2, 2014 motions fail to do so. See Pl’s Out-of-Time Motion.
Review of the docket reveals that — of the 22 motions to extend the
time to remain on the reserve calendar that Rockwell has filed in
Court No. 05-00269 alone — an incredible 19 of those have been
out-of-time (i.e., untimely) motions. See Order to Show Cause at 1;
Docket Sheet in Court No. 05-00269. Rockwell’s motions do not even
hint at these facts. Moreover, notwithstanding counsel’s duty of can-
dor to the court, in nine instances Rockwell failed to caption its
out-of-time motions as such and further failed to otherwise indicate in
any way in the text of its motions that they were out-of-time. See
Order to Show Cause at 1. Similarly, notwithstanding counsel’s duty
of candor to the court, Rockwell’s motions (including the July 2, 2014
motions) fail to indicate in any way Rockwell’s long history of request-
ing out-of-time extensions of time in the 11 actions at issue. See Order
to Show Cause at 1; Pl.’s Out-of-Time Motion.®

In addition, two of the 11 subject actions have been previously
dismissed — yet another disturbing and highly probative fact that
Rockwell’s motions failed to disclose. See Order to Show Cause at 2;
Order of Dismissal (Sept. 13, 2007), entered in Court No. 06—-00054;
Order of Dismissal (April 20, 2007) entered in Court No. 05-00269.
Rockwell’s motions further failed to mention that, apparently, the

532 n.13, 533 (explaining that movant is required to “allege the facts constituting excusable
neglect,” and that “the mere assertion of excusable neglect unsupported by facts has been
held to be insufficient”); see also, e.g., Quigley v. Rosenthal, 427 F.3d 1232, 1237-38 (10th
Cir. 2005) (affirming denial of out-of-time motion where movant failed to allege facts
necessary to support finding of “excusable neglect”); DeMint v. NationsBank Corp., 208
F.R.D. 639, 642-43 (M.D. Fla. 2002) (explaining that “the starting point and common
denominator (indeed, the sine qua non) in every case employing an analysis of excusable
neglect is an explanation of the reason for the delay”; refusing to find “excusable neglect”
absent “a candid, straight-forward, and undisputed explanation . . . of the reason for the
failure to comply with the pertinent deadline”).If — as indicated immediately above — the
mere assertion of the correct standard (i.e., “excusable neglect”), without supporting facts,
is not sufficient, then it goes without saying that it was patently insufficient for Rockwell’s
July 2, 2014 motions to refer to the incorrect standard (“good cause”) and to allege only the
most skeletal facts relating to that standard.

8 In its most recent submission, Rockwell represents that it has surveyed the dockets of all
11 cases at issue here. According to Rockwell, in none of the 11 cases has fewer than five
out-of-time motions been filed. See P1.’s Supp. Brief at 1. And, in fact, according to Rockwell,
all five of the motions for extensions of time filed in Court No. 12-00001 have been
out-of-time. Each and every one. Id.



80 CUSTOMS BULLETIN AND DECISIONS, VOL. 48, No. 35, SEPTEMBER 3, 2014

filing of its July 2, 2014 motions (like the filing of most — if not all —
of its prior out-of-time motions) was prompted only by a communica-
tion from the Office of the Clerk, which alerted Rockwell to the
impending dismissal of the subject actions. See Order to Show Cause
at 2; Pl’s Supp. Brief at 12-13 (in a remarkably candid, albeit be-
lated, admission, stating that — in “[m]any” instances in which Rock-
well has filed out-of-time motions — “the Clerk even issued a reminder
to counsel that the Reserve Calendar deadline had passed, and in-
vited counsel to move out of time to extend the deadline before it
dismissed the case for failure to prosecute”).

Finally, in the motions that Rockwell filed on July 2, 2014, Rockwell
refers carelessly to “reinstate[ment] [of] the above-captioned [11]
cases to the Reserve Calendar” and elsewhere requests that the court
“reinstate these cases to the Reserve Calendar,” thus indicating (in-
correctly) that the subject actions already have been dismissed. Pl.’s
Out-of-Time Motion at 1. In short, even as Rockwell prepared and
filed the pending out-of-time motions in the 11 actions at issue,
Rockwell was oblivious to the then-current status of those actions.
See Order to Show Cause at 2.

II1. Order to Show Cause

As explained above, because Rockwell had no motions for exten-
sions of time (out-of-time, or otherwise) pending on June 23, 2014 (the
applicable Reserve Calendar deadline), the clerk properly should
have “enter[ed] . . . order[s] of dismissal [in all 11 actions] without
further direction from the court” on June 24, 2014, in accordance with
the express terms of USCIT Rule 83(c). See USCIT R. 83(c). Had the
clerk acted in conformity with the court’s rules, there would have
been no pending actions in which Rockwell could have filed its mo-
tions. Moreover, as detailed above, the out-of-time motions for exten-
sions of time to remain on the Reserve Calendar that Rockwell filed
on July 2, 2014 were, in every respect, wholly inadequate. As such,
denial of the motions was the clear course of action, with the resulting
dismissal of all 11 subject actions. Nothing in the law entitles a
plaintiff to “a second bite at the apple,” particularly in circumstances
as egregious as those presented here. Nevertheless, an Order to Show
Cause issued, according Rockwell a final opportunity to “show cause
why . . . the pending Motion[s] [for out-of-time extensions of time]
should not be denied and the subject actions dismissed with preju-
dice.” See Order to Show Cause at 4.

The Order to Show Cause generally summarized the history of the
11 actions at issue, emphasizing in particular Rockwell’s pattern of
filing out-of-time motions for extensions of time to allow the cases to
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remain on the Reserve Calendar. See generally Order to Show Cause
at 1-2. The Order to Show Cause also critiqued both the form and the
substantive merits of the out-of-time motions that Rockwell filed on
July 2, 2014. See generally id. And, in addition, the Order to Show
Cause highlighted — for the benefit of Rockwell — numerous salient
points of law concerning the “excusable neglect” standard applicable
to out-of-time motions. See generally Order to Show Cause at 3.
Thus, for example, the Order to Show Cause explained that “excus-
able neglect or circumstances beyond [its] control” generally does not
include a party’s “carelessness and laxity,” or “inadvertence,” or “un-
familiarity with the Rules.” 1 Moore’s Federal Practice § 6.06[3]I[cl,
pp. 645 to 6-46; Order to Show Cause at 3; see also, e.g., Pioneer, 507
U.S. at 392 (stating that “inadvertence, ignorance of the rules, or
mistakes construing the rules do not usually constitute ‘excusable’
neglect”). The Order to Show Cause similarly noted that, while the
Government’s consent to the out-of-time motions for extensions of
time (interpreted as evidence of lack of prejudice) might well be
relevant in determining the existence of “excusable neglect,” such
consent is by no means determinative of the existence of “excusable
neglect,” and there is ample authority for the position that the most
important factor is the reason for the untimely motion and whether
the delay was within the reasonable control of the movant — a propo-
sition that Rockwell itself now acknowledges. See Order to Show
Cause at 37; Pl.’s Supp. Brief at 11-12 (stating that “the most impor-

" The Order to Show Cause surveyed some of the leading caselaw on point. See, e.g., Dimmit
v. Ockenfels, 407 F.3d 21, 24 (1st Cir. 2005) (emphasizing that, in evaluating claim of
“excusable neglect,” “by far the most critical [factor] is the asserted reason” for the failure
to timely file); Silivanch, 333 F.3d at 366 & n.7 (explaining that, “despite the flexibility of
‘excusable neglect’ and the existence of the four-factor test [for determining ‘excusable
neglect’] ..., we and other circuits have focused on the third factor: ‘the reason for the delay,
including whether it was within the reasonable control of the movant”) (citation omitted);
Lowry v. McDonnell Douglas Corp., 211 F.3d 457, 463 (8th Cir. 2000) (stating that “[t]he four
. . . factors do not carry equal weight: the excuse given for the late filing must have the
greatest import . . . . [TThe reason-for-delay factor will always be critical to the inquiry. . .
. . [Alt the end of the day, the focus must be upon the nature of the neglect.”); Graphic
Communications Int’l Union v. Quebecor Printing Providence, Inc., 270 F.3d 1, 5-6 (1st Cir.
2001) (same); Hospital del Maestro v. Nat’l Labor Relations Board, 263 F.3d 173, 175 (1st
Cir. 2001) (per curiam) (same); Hilterman v. Furlong, 1998 WL 637264 * 2 (10th Cir. 1998)
(explaining that “[flault in the delay is a ‘very important factor — perhaps the most
important single factor — in determining whether neglect is excusable™) (quoting City of
Chanute v. Williams Natural Gas Co., 31 F.3d 1041, 1046 (10th Cir. 1994)); Wilson v.
Prudential Financial, 218 F.R.D. 1, 3 (D.D.C. 2003) (explaining that “the key factor” in
determining “excusable neglect” is “the reason for the delay, including whether it was
within the reasonable control of the movant,” and observing that “Courts have noted that
‘fault in the delay [is] perhaps the most important single factor,” while the prejudice factor
[i.e., whether the untimeliness prejudiced the other party] is of relatively little impor-
tance.”) (citation omitted).
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tant consideration in whether to grant leave to file out of time is the
reason for the delay in filing”). In addition, the Order to Show Cause
noted that “it is well-settled that the mere fact that denial of [Rock-
well’s] pending Motion[s] (and the resulting dismissal of all subject
actions) would penalize [Rockwell] for the actions of its counsel is of
relatively little moment.” See Order to Show Cause at 3.% As the
Supreme Court explained in Pioneer, in circumstances such as these,
it is entirely appropriate to visit the sins of counsel on the client. See
Pioneer, 507 U.S. at 396-97 (stating that “clients must be held ac-
countable for the acts and omissions of their attorneys”).

The Order to Show Cause concluded by directing Rockwell “to
review and remedy (as necessary) its calendaring systems to ensure
that no further deadlines are missed in this or any other action,
particularly in light of [the company’s] long history of repeated out-
of-time filings and the potentially very grave consequences associated
with an untimely filing.” Order to Show Cause at 3. The Order to
Show Cause further authorized Rockwell to supplement its pending
motions, directing that Rockwell’s supplemental brief, inter alia, “cite
the Court rule and the standard applicable to out-of-time motions for
extensions of time and . . . fully brief in detail and in a balanced
fashion (i.e., without cherry-picking the cases cited or attempting to
minimize adverse caselaw by drawing frivolous or largely meaning-
less distinctions) the relevant facts and law (with ample citations to

Moore’s Federal Practice and Wright & Miller, as well as to caselaw .
.. Id. at 4.°

8 As authority for this point, the Order to Show Cause directed Rockwell to two well-known,
representative cases, Lastra and Link. See Lastra v. Weil, Gotshal & Manges, LLP, 2005 WL
551996 (S.D.N.Y. 2005) (explaining that, “[a]bsent extraordinary circumstances, a client
assumes the risk of his attorney’s actions and is bound even by the consequences of his
negligence,” and noting that circumstances such as those present in the 11 cases at bar
“may give rise to a claim for malpractice [against the attorney], but do[] not constitute . . .
excusable neglect”); Link v. Wabash R.R. Co., 370 U.S. 626, 633-34 (1962) (affirming trial
court’s dismissal of action based on counsel’s failure to prosecute, and rejecting notion that
dismissal unjustly penalizes client, explaining that client “voluntarily chose this attorney
as his representative in the action, and he cannot now avoid the consequences of the acts
or omissions of this freely selected agent”).

9 The Order to Show Cause directed Rockwell that its research “[should] not be limited to
the decisions of this Court and the Court of Appeals for the Federal Circuit,” in light of the
fact that the “excusable neglect” standard in this court parallels the standard in the Federal
Rules of Civil Procedure, and in light of the relative paucity of relevant decisions in the
jurisprudence of this Court and the Court of Appeals for the Federal Circuit, as well as the
fact that some of that caselaw is difficult to reconcile with the great weight of the authority
elsewhere across the country. Order to Show Cause at 4; see also, e.g., Former Employees of
Tyco Elecs. v. U.S. Dep’t of Labor, 27 CIT 380, 382—-84, 259 F. Supp. 2d 1246, 1249-50 (2003)
(conflating analysis and thus granting out-of-time motion for extension of time based on
conclusion that movant/defendant agency’s resource constraints warranted granting exten-
sion of time for filing of remand results, without any rigorous analysis of the reason, if any,
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IV. Rockwell’s Response to the Order to Show Cause

In its most recent submissions, counsel for Rockwell assures the
court that it “has initiated a review of its calendaring system to
ensure that no further deadlines are missed” and affirms that counsel
is aware that, in the future, Rockwell will be held to the letter of the
rules of the court. See Pl.’s Supp. Brief at 3—4.

Rockwell also devotes an inordinate amount of ink to a detailed
overview of the Reserve Calendar process, as well as an extended
discussion of Rockwell’s counsel for Rockwell’s “management of the
Reserve Calendar” and the parties’ “behind the scenes” efforts to
amicably resolve the subject cases. See generally, e.g., Pl’s Supp.
Brief at 2-9. The purpose of these sections of Rockwell’s papers
apparently is to make it clear that “the continued presence of a case
on a [Reserve Calendar], and the need to extend its presence on that
calendar, is not indicative of inaction or lack of diligence in processing
or prosecuting the cases.” Id. at 8-9.

It may well be that “[Rockwell’s] attorneys have spent hundreds of
hours working on the processing of SBTR cases” and that “Govern-
ment counsel have done the same.” Pl.’s Supp. Brief at 9. But the fact
nonetheless remains that Rockwell’s counsel failed — both in the
specific instances at bar, and repeatedly, again and again, in the past
— to spend the very modest amount of time that the court’s rules
obligated them to spend in order to file routine, timely motions for
extensions of time, to permit the actions at issue to remain on the
Reserve Calendar.

The issue presented here is not whether Rockwell is diligently
pursuing resolution of the 11 subject actions and thus would be
entitled to extensions of time that were timely sought. Instead, the
issue presented here is whether Rockwell has any legitimate basis to
excuse its failure to seek such timely extensions of time. Rockwell’s
extended discussion of the Reserve Calendar process and the efforts
that counsel have expended on the substantive merits of these actions
simply have no significant bearing on that issue.

In its most recent submissions, Rockwell also addresses the four
factors that the Supreme Court specifically identified in Pioneer as
among the “relevant circumstances” to be considered in determining
the existence of “excusable neglect.” See Pioneer, 507 U.S. at 395; Pl.’s

for defendant/movant’s failure to seek ¢imely extension of time for filing of remand results
— i.e., failing to analyze (in the words of Pioneer) “the reason for the delay [in filing motion
for extension of time], including whether [the delay] was within the reasonable control of
the movant”) (cited in Pl.’s Supp. Brief at 11, 16).
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Supp. Brief at 11-18.1° Rockwell frames the four factors as: (1)“Preju-
dice to the Defendant”; (2) “Impact on the Court”; (3) “Reason for the
Delay in Filing”; and (4) “Good Faith.” See generally

10 Rockwell was expressly instructed that its amended/supplemental briefs should include,
inter alia, “ample citations to Moore’s Federal Practice and Wright & Miller, as well as to
caselaw, which shall not be limited to the decisions of this Court and the Court of Appeals
for the Federal Circuit.” Order to Show Cause at 4. Rockwell paid little heed.

Rockwell’s most recent submissions cite to only one section of Wright & Miller and to two
sections of Moore’s Federal Practice — not “ample,” by any measure. See Pl.’s Supp. Brief at
10, 12, 16. Moreover, one would have thought it superfluous to instruct Rockwell that
citations should be to the most current editions of those authorities; but it seems that
nothing can be taken for granted here. Inexplicably, Rockwell cites to Wright & Miller “(2d
ed. 1987)” and Moore’s “(2d ed. 1988).” See Pl.’s Supp. Brief at iii (Table of Authorities), 10.
Rockwell thus has chosen to cite and rely on authorities that are hopelessly out-of-date (by
more than two decades), pre-dating even the Supreme Court’s now longstanding ruling in
Pioneer, which Rockwell itself recognizes as having redefined the pre-existing landscape of
the law on “excusable neglect.” See id. at 9-10 (identifying Pioneer as the now-
“authoritative guidance” on “excusable neglect,” and explaining that decision addressed
pre-existing split in the circuits). Further, Rockwell’s second citation to Moore’s Federal
Practice — i.e., “2 Moore’s Federal Practice [§] 6.08” — is for a proposition that is at best
peripheral to the “excusable neglect” analysis here. See Pl’s Supp. Brief at 12 (citing
referenced section of Moore’s for proposition that “ordinarily the granting or withholding of
an extension of time is within the court’s discretion”). Elsewhere, it is similarly unclear from
Rockwell’s papers why the referenced provisions of Moore’s and Wright & Miller are cited.
See id. at 16. The combination of Rockwell’s reliance on out-dated authorities that are no
longer readily accessible to a reader, together with Rockwell’s broad, imprecise citations
(lacking pinpoint references to specific subsections or page numbers), and Rockwell’s failure
to provide parenthetical explanations to summarize the purpose and/or substance of the
citations renders those citations useless. See id. (citing “4A Federal Practice and Procedure
§ 1165; 2 Moore’s Federal Practice [§] 6.08,” absent any further specificity or parentheti-
cals).

Rockwell’s research, analysis, and briefing of the caselaw are equally unimpressive. Of
the 34 cases listed in the Table of Authorities filed with its most recent submissions, only
23 are even arguably relevant to the “excusable neglect” issue — and that figure includes
cases that Rockwell cites even for very general, basic propositions, as well as cases that
Rockwell cites on ancillary issues such as counsel’s unwavering obligation to monitor the
status of cases and other similar matters. See Pl.’s Supp. Brief at i-ii (Table of Authorities)
(The other 11 cases that Rockwell cites are proceedings in the lead Rockwell case and
related litigation, and cases cited in Rockwell’s extended, but irrelevant, discussion of the
history and purpose of the Reserve Calendar. See generally Pl’s Supp. Brief at 3-9.) The
extent of Rockwell’s legal research thus bears little relationship to the high stakes here and
suggests that, even now, Rockwell and its counsel fail to appreciate the gravity of their
situation. That impression is only reinforced by the remarkable fact that a mere two of the
23 referenced cases date from the new millennium. See Former Employees of Tyco, 27 CIT
380, 259 F. Supp. 2d 1246 (2003) (cited in Pl’s Supp. Brief at 11, 16); Hilton Groups, PLC
v. Branch Banking & Trust Co., 2007 WL 2022183 * 4 (D.S.C. 2007) (cited in Pl’s Supp.
Brief at 13-14). As with its citations to Wright & Miller and Moore’s, so too with its citations
to caselaw — Rockwell’s legal analysis is seriously out-dated, and ignores a vast (and
growing) body of relevant authority.

It appears that Rockwell actually did relatively little, if any, independent legal research,
and largely confined itself to a handful of cases with which it apparently began and the
decisions that were cited in those cases. The result of this methodology is not only that the
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Pl.’s Supp. Brief at 11-18. As summarized below (and as is typical of
movants in “excusable neglect” cases), Rockwell’s motions (as
amended) demonstrate that its delay has not prejudiced the Govern-
ment. In addition, in its amended motions, Rockwell makes a reason-
able (although not clearly compelling) showing on the length of the
delay and the impact of that delay on judicial proceedings and judicial
administration. The two remaining Pioneer factors weigh very
heavily against Rockwell, however. Rockwell’s case on the most im-
portant of the four factors — i.e., the reason for Rockwell’s delay
(including whether the reason for the delay was within its control) —
is wholly lacking in merit. And, finally, these 11 cases are among
those rare “excusable neglect” cases where the movant cannot cred-
ibly claim that it has acted in good faith.

Rockwell’s showing as to each of the four Pioneer factors is analyzed
below, in turn.

A. Prejudice to the Defendant

Rockwell asserts broadly that “[n]Jo harm will befall the [Govern-
ment]” if the company’s pending out-of-time motions for extensions of
time to permit the 11 subject actions to remain on the Reserve Cal-
endar are granted. See generally Pl.’s Supp. Brief at 15-16. It is true
that the Government gave its consent to the motions that Rockwell
filed on July 2, 2014 (as well as to all prior extensions of time,
including all motions for leave to file out-of-time). See id. at 15; Pl.’s
Out-of-Time Motion at 2. And, more recently, the Government has
advised that — although it “understand[s] the concerns expressed” in
the Order to Show Cause and “defer[s] to the Court’s discretion” as to
whether to grant the extraordinary relief that Rockwell seeks — the
Government “would not be prejudiced” if the 11 actions at issue were
to remain on the Reserve Calendar. See Def’s Response Brief at 1.1

caselaw cited is all relatively old, but, in addition, it is skewed, because, inter alia, decisions
that reach a particular outcome or approach an issue in a particular way are more likely to
rely on other decisions that do the same (and are less likely to cite and discuss decisions that
reach the opposite outcome or approach an issue differently). This fact further undermines
the soundness of Rockwell’s research and briefing and limits its utility for the court.

Finally, as discussed above, Rockwell was specifically instructed not to limit its research
solely “to the decisions of this Court and the Court of Appeals for the Federal Circuit.” Order
to Show Cause at 4; see also n.9, supra. However, only 11 of the 23 referenced decisions
(including Pioneer) were from other courts; and five of those 11 cases were cited as part of
Rockwell’s misguided attempt to blame the office of the clerk of the court for Rockwell’s
failure to seek timely extensions of time in the 11 actions at issue. See Pl.’s Supp. Brief at
13-14; see also section IV.C, infra.

1 Because the Government is charged with, inter alia, protecting the public fisc and yet is
here taking the position that granting the relief that Rockwell seeks will work no prejudice
on the Government or the public, the Government presumably has determined that the
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“In fact,” the Government states, “keeping the subject cases on the
reserve calendar would provide the parties with an efficient means to
[dispose] of these actions without further litigation,” to the extent
that the merchandise and issues presented in the actions are “sub-
stantially the same as those covered by the test case, Rockwell Auto-
mation, Inc. v. United States, 31 CIT 692 (2007).” See id. at 1-2.

As other courts have observed, this factor (i.e., the risk of prejudice
to the non-moving party/parties), and two of the other three Pioneer
factors, typically “weigh in favor of the party seeking the [out-of-time]
extension.” Silivanch, 333 F.3d at 366. At least as to the factor of
prejudice to the non-moving party, this case is no different.

B. Impact on the Court

The Supreme Court in Pioneer identified “the length of the [mo-
vant’s] delay” and the “potential impact [of the delay] on judicial
proceedings” and “efficient judicial administration” as another factor
to be considered in evaluating claims of “excusable neglect.” Pioneer,
507 U.S. at 395, 398.

Rockwell here is silent on the length of the delay, a consideration to
which courts typically accord relatively little weight, because (for a
variety of reasons) the length of the delay in most cases is minimal,
both in absolute and relative terms.'? In the 11 cases here at bar,
however, the length of the delay is (at least relatively speaking)
significant. In these 11 cases, not only did Rockwell fail to seek timely
extensions of time, but, in fact, Rockwell delayed action for so long
(i.e., 36 days) that the Reserve Calendar deadline itself expired, and

statutes of limitations have not expired in the 11 actions at issue and that — if the pending
out-of-time motions were denied and the 11 actions were dismissed pursuant to USCIT Rule
83(c) — Rockwell otherwise likely would be able to reinstate or re-file each of those actions.
However, that might not be a foregone conclusion, particularly in light of Rockwell’s
extreme record of neglect in maintaining the 11 actions on the Reserve Calendar, as well as
the fact that two of the 11 actions already have been dismissed once before. See, e.g., n.21,\
infra (citing select decisions where court has denied plaintiffs’ motions for relief from
automatic orders of dismissal entered by clerk’s office dismissing actions on Reserve Cal-
endar for lack of prosecution pursuant to USCIT Rule 83(c)).

For purposes of the pending motions, the Government’s representations as to lack of
prejudice are being accepted at face value. However, no party should assume that the
Government will not be expected to detail the basis for its position in similar cases in the
future, particularly if the Government contends that granting an out-of-time extension of
time will not prejudice the public fisc, where — as here — denying the out-of-time extension
of time would result in the automatic dismissal of a plaintiff’s action pursuant to USCIT
Rule 83(c).

12See, e.g., Silivanch, 333 F.3d at 366 (explaining that, “[iln the typical case, the first two
Pioneer factors [i.e., length of delay and prejudice to the non-movant] will favor the moving
party: ‘[Dl]elay always will be minimal in actual if not relative terms, and the prejudice to
the non-movant will often be negligible . . . . And rarely in the decided cases is the absence
of good faith at issue”).
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— by court rule — all 11 cases should have been automatically dis-
missed by the Office of the Clerk more than a week before Rockwell’s
out-of-time motions were filed. See USCIT Rule 83(c).

In one oft-cited case, the First Circuit sustained a finding of “no
excusable neglect” even though “the delay in [the] case was only one
day and . . . there was little danger of prejudice to the other party,” the
delay did not negatively impact the proceedings, and the movant
acted in good faith, where the reason for the delay was weak. See
Hospital del Maestro v. Nat’l Labor Relations Board, 263 F.3d 173,
175 (1st Cir. 2001) (per curiam) (emphasis added).!® Here, although
the length of the delay (like the other remaining factors) is of rela-
tively little significance compared to the primary factor (i.e., the
reason for the delay, discussed below), the length of the delay is
nonetheless a consideration that arguably could weigh — at least to
some modest extent — against granting the relief that Rockwell seeks.
If nothing else, the rules of the court (and Rule 83(c) in particular)
reflect the considered expert judgment of the drafters that actions
such as the 11 at issue here —i.e., actions where the Reserve Calendar
deadline itself has been allowed to lapse — should be dismissed, and
the chips allowed to fall where they may.

As to the broader, related issue of the impact of Rockwell’s untime-
liness on “judicial proceedings,” Rockwell asserts that granting the
pending motions would not “interfere with the efficiency of judicial
administration.” Pl.’s Supp. Brief at 16. Rockwell emphasizes that the
effect of granting the pending motions would be “to extend the Re-
serve Calendar deadline, which by definition requires the most mini-
mal amount of judicial supervision” in that it “serv[es] only to pre-
serve the Court’s subject-matter jurisdiction over denied
administrative protests.” Id. Rockwell reasons that “granting leave to
file out of time will reduce the need to expend judicial resources,
whether they be to prosecute these cases, or to appeal or move to
reconsider a dismissal of the cases for failure to prosecute.” Id. Rock-
well further claims that denying the pending motions would work an
injustice on Rockwell and the Government, by denying them “the
opportunity to settle these cases amicably, at this late stage in the
broader litigation and after the [parties have] expended time and
effort — not to mention the Court’s resources in adjudicating Rockwell

13 To be sure, there are numerous cases where courts have refused to find “excusable
neglect,” even though the delay was but a single day. See also, e.g., Graphic Communica-
tions Int’l Union, 270 F.3d at 7-8 (sustaining finding of “no excusable neglect,” even though
“there would be ‘little danger of prejudice’ to [the non-movant] if the court granted the
motion for extra time; . . . the length of the delay was minimal (one day), and . . . would not
have a serious impact on judicial proceedings’; and . . . there was no evidence the [movants]
had acted in bad faith”) (emphasis added).
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1” Id. at 16-17.

Rockwell’s claims of its diligence in the prosecution of the instant
actions and Rockwell’s impassioned protestations about the prospect
of potential injustice have a rather hollow ring given Rockwell’s
unwillingness to invest the very modest resources necessary to take
the timely action required to maintain the actions on the Reserve
Calendar. Still, Rockwell’s analysis of this factor is generally sound —
at least as far as it goes. The interest that is typically the focus of this
factor is any potential negative effects of a movant’s tardiness vis-a-
vis ongoing judicial proceedings. By definition, in the context of the
Reserve Calendar — where no such judicial proceedings are ongoing —
there can be no such potential negative effects. There are, however,
other judicial administration interests at stake.

First, there are the judicial resources that have been consumed in
the past, and continue to be consumed, by Rockwell’s longstanding
pattern and practice of filing out-of-time motions for extensions of
time to remain on the Reserve Calendar. Contrary to Rockwell’s
assertions (see Pl’s Supp. Brief at 3, 12),'* it is not true that all
consent motions for extensions of time in Reserve Calendar cases are
disposed of by clerk’s office staff, such that judicial resources are
spared.

As the records in these 11 actions reflect, contrary to Rockwell’s
claims, the court’s standard practice is that the clerk’s office refers all
out-of-time motions for extensions of time to a judge for disposition.
See, e.g., Order (April 1, 2014) (Eaton, J.) (granting Rockwell out-of-
time motion for extension of time), entered in Court No. 05-00269;
Order (Sept. 26, 2013) (Carman, J.) (same), entered in Court No.
05-00269.1% Moreover, out-of-time motions for extensions of time are

4 Rockwell erroneously asserts that each and every one of the consent motions for exten-
sions of time to remain on the Reserve Calendar that has been granted in the 11 cases at
issue — including both timely-filed motions and out-of-time motions — “were granted by the
Clerk without judicial intervention.” Pl.’s Supp. Brief at 3; see also id. at 12 (asserting that,
in one of the 11 subject actions, “[t]his . . . is the twentieth time that [Rockwell] has moved
out of time to extend the Reserve Calendar deadline, and in each and every case the Clerk
has granted leave, without any intervention by the Court itself”).

15See also, e.g., Order (Sept. 28, 2012) (Musgrave, J.) (granting Rockwell out-of-time motion
for extension of time), entered in Court No. 05-00269; Order (June 27, 2012) (Stanceu, J.)
(same), entered in Court No. 05-00269; Order (March 29, 2012) (Eaton, J.) (same), entered
in Court No. 0500269; Order (Oct. 5, 2011) (Pogue, J.) (same), entered in Court No.
05-00269; Order (April 26, 2007) (Wallach, J.) (granting Rockwell motion to restore action
to Reserve Calendar), entered in Court No. 05-00269.

On occasion, when a litigant fails to caption an out-of-time motion as such, that motion
may not be referred to a judge and may instead be disposed of by the clerk’s office staff.
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properly subject to much more stringent standards than are timely
motions, and out-of-time motions require significantly greater analy-
sis and deliberation.

Nor is “udge time” the only judicial administration resource that
Rockwell continues to tax heavily. Rockwell apparently also is placing
demands on the staff of the clerk’s office as well. For example, to the
extent that Rockwell’s motions for extensions of time are not referred
to judges, they are disposed of by the clerk’s office staff. More impor-
tantly, Rockwell’s most recent submissions make it clear that the
clerk’s office staff is expending precious time tracking Rockwell’s
Reserve Calendar cases and alerting Rockwell to case deadlines — a
questionable role for the clerk’s office staff to play, and an inappro-
priate drain on the resources of the court. See Pl’s Supp. Brief at
12-13 (stating that, in one of the 11 cases at issue, where Rockwell
has sought 20 out-of-time extensions of time, “[m]any of those times,
the Clerk even issued a reminder to counsel that the Reserve Calen-
dar deadline had passed, and invited counsel to move out of time to
extend the deadline before it dismissed the case for failure to pros-
ecute”).

The long and the short of it is that any claim by Rockwell that
judicial resources are being conserved by maintaining these 11 ac-
tions on the Reserve Calendar must be weighed carefully against
other considerations, including, inter alia, the judicial and other court
resources consumed by Rockwell’s history of repeatedly filing out-of-
time motions for extensions of time to maintain the 11 actions on the
Reserve Calendar. As a result, it is a close call; but, on balance, this
factor tips slightly in Rockwell’s favor.

C. The Reason for the Delay in Filing

Under Pioneer, a critical (and in many, if not most, cases, decisive)
consideration in ruling on an out-of-time motion for an extension of
time is “the reason for the delay, including whether it [i.e., the delay
1 was within the reasonable control of the movant.” Pioneer, 507 U.S.
at 395 (emphasis added). Indeed, as Rockwell has acknowledged, the
weight of the authority nationwide holds that this factor is the single
most important consideration in determining whether, in fact, neglect
is “excusable.” See Pl.’s Supp. Brief at 11-12 (noting that “the most
important consideration in whether to grant leave to file out of time
is the reason for the delay in filing”); see also n.7, supra (summarizing
select leading cases concerning the primacy, among the four Pioneer
factors, of “the reason for the [movant’s] delay, including whether [the
delay] was within the reasonable control of the movant,” in evaluat-
ing claims of “excusable neglect”).
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According to Rockwell, its failure to file timely motions for exten-
sions of time in the 11 actions here “reasonably resulted from events
both practical and circumstantial.” Pl.’s Supp. Brief at 12; see gener-
ally id. at 11-15. In an unseemly display of chutzpah, Rockwell lays
the bulk of the blame for its failure to file timely motions for exten-
sions of time at the feet of the staff of the Clerk of the Court. See id.
at 12-14. Rockwell argues that “Reserve Calendar practice can, and
usually does, take place entirely outside of the oversight of a judge,”
and argues that “[t]his . . . is the twentieth time [in one of the 11
actions] that [Rockwell] has moved out of time to extend the Reserve
Calendar deadline, and in each and every case the Clerk has granted
leave, without any intervention by the Court.” Id. at 12.1® To drive
home its point, Rockwell emphasizes that, “[m]any of those times, the
Clerk even issued a reminder to counsel that the Reserve Calendar
deadline had passed, and invited counsel to move out of time to
extend the deadline before it [i.e., the Clerk’s Office] dismissed the
case for failure to prosecute.” Id. at 12—13. This argument is specious
at best.

Even as Rockwell points its finger at the Office of the Clerk, Rock-
well concedes that it is not permitted to “rely . . . on reminders from
the Clerk’s office to meet court deadlines,” that it alone bears “re-
sponsib[ility] for meeting litigation deadlines,” and that it under-
stands that the fault here lies solely with Rockwell and its counsel.
See P1.’s Supp. Brief at 13. Rockwell acknowledges that “[aln attorney
has a responsibility to monitor proceedings with some degree of dili-
gence.” Prior Prods., Inc. v. Southwest Wheel-NCL Co., 805 F.2d 543,
546 (5th Cir. 1986) (quoted in Pl.’s Supp. Brief at 13).1” And Rockwell

16 As discussed above, there is no truth to Rockwell’s claim that the clerk’s office disposes
of all motions for extensions of time (both timely and untimely) in all Reserve Calendar
cases. See n.15, supra (and accompanying text). Thus, to the extent that Rockwell seeks to
deflect responsibility away from itself by pointing to the clerk’s office, Rockwell actually
seeks to blame not only the clerk’s office but also the judges of the court — or, at a minimum,
those judges who have granted Rockwell’s many out-of-time motions for extensions of time
in the past.

17 Rockwell omits the next sentence from the decision that it quotes, Prior Products:
“Failure to comply with scheduled time targets as a result of inadequate monitoring [by
counsel] will only be excused when justified by something more than alleged neglect on the
part of the clerk [of the court].” Prior Prods., 805 F.2d at 546 (emphasis added).

See also, e.g., Washington Int’l Ins. Co. v. United States, 16 CIT 480, 482-83, 793 F. Supp.
1091, 1093 (1992) (denying plaintiff’s motion for relief from automatic order of dismissal
entered by clerk’s office dismissing action on Joined Issue Calendar for failure to prosecute,
stating that “[an] attorney must exercise diligent efforts in monitoring proceedings in an
action” and “may not shift that burden to the court by relying upon a notice from the court”)
(emphasis added); Wang Labs., Inc. v. United States, 16 CIT 468, 471-73, 793 F. Supp. 1086,
1089-90 (1992) (denying plaintiff’s motion for relief from automatic order of dismissal
entered by clerk’s office dismissing action on Reserve Calendar for lack of prosecution,
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admits that “a party plaintiff has a primary and independent obliga-
tion to prosecute any action brought by it — from the moment of
commencement to the moment of final resolution. That primary re-
sponsibility never shifts to anyone else and entails the timely taking
of all steps necessary for its fulfillment.” Caterpillar Inc. v. United
States, 22 CIT 1169, 1170 (1998) (quoting Avanti Prods., Inc. v. United
States, 16 CIT 453, 453-54 (1992)) (quoted in Pl.’s Supp. Brief at 13).
Further, the court has squarely held that counsel is charged with
knowledge of the deadline for removal of cases from the Reserve
Calendar and the risk of automatic dismissal for failure to prosecute
pursuant to USCIT Rule 83(c), whether or not counsel receives any
courtesy reminder notice from the office of the clerk. See, e.g., Wash-
ington Int’l Ins. Co. v. United States, 16 CIT 480, 481 & n.1, 793 F.
Supp. 1091, 1092 & n.1 (1992). It is black letter law that “[c]ounsel
may not shift that burden [of monitoring the status of counsel’s cases]
by relying upon a notice from the court.” Id., 16 CIT at 482, 793 F.
Supp. at 1093.

Yet Rockwell here seeks to rely on a select handful of cases in an
effort to argue that its neglect was “excusable,” because — according to
Rockwell — it assertedly “has been misled by action of the court or its
officers,” because it “in good faith relied on the actions and represen-
tations of the . . . court or its officers,” and because it “was lulled into
the false sense of security that [it] could delay filing . . . until after the
time prescribed by the applicable rules.” See Pl.’s Supp. Brief at 1314
(citing and/or quoting Redfield v. Cont’l Casualty Corp., 818 F.2d 596,
602 (7th Cir. 1987); Mennen Co. v. Gillette Co., 719 F.2d 568, 570 (2d
Cir. 1983); Hernandez-Rivera v. INS, 630 F.2d 1352, 1355 (9th Cir.
1980); Hilton Groups, PLC v. Branch Banking & Trust Co., 2007 WL
2022183 * 4 (D.S.C. 2007); Farthing v. City of Shawnee, 1994 WL
68715 * 1-*2 (D. Kan. 1994)).'®

Suffice it to say that none of the cases cited by Rockwell even
remotely parallels the facts of this case.'® Rockwell does not claim, for
example, that there was some sort of ambiguity in the court rules
governing the deadline for filing timely motions for extensions of time

holding, inter alia, that “it is counsel’s responsibility to exercise diligent efforts in moni-
toring and ascertaining the status of an action” and that “[clounsel may not shift its burden
to the court, by seeking to excuse a failure to inquire about the status of a consent motion
that had been pending for over six months”) (emphasis added).

18See generally E.I. DuPont de Nemours & Co. v. United States, 22 CIT 601, 602-03 & n.4,
15 F. Supp. 2d 859, 861-62 & n.4 (1998) (discussing and distinguishing, inter alia, Redfield
and Farthing).

19 Virtually all “excusable neglect” cases involve discrete, “one-off” events, which result in
a party missing one specific deadline. A wide-ranging survey of the caselaw has identified
no “excusable neglect” case with facts that are anywhere close to the facts of this case and
counsel’s history of repeatedly flouting clear, established court rules and orders.
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and that it relied on the representations of one particular member of
the staff of office of the clerk of the court for clarification that ulti-
mately turned out to be in error.?° Similarly, Rockwell does not claim
that some particular member of the clerk’s office staff advised the
company or its counsel that compliance with the rules of the court (or
any particular rule or order) was unnecessary. Nor could Rockwell
reasonably make any such claims. Instead, Rockwell claims, in effect,
that it believed that it was — for some reason known only to it —
exempt from complying with the clear and unambiguous rules and
orders of the court. Such a claim cannot be seriously credited. Con-
trary to Rockwell’s assertions, counsel here have repeatedly “demon-
strate[d] a [blatant] disregard [for] pertinent rules.” See Pl.’s Supp.

20 Tt is worth noting that — even assuming that Rockwell could claim reliance on specific
advice from the office of the clerk — it is unlikely in the extreme that Rockwell would prevail,
given the crystal clarity of the applicable rules. See, e.g., Kraft, Inc. v. United States, 85 F.3d
602, 609 (Fed. Cir. 1996) (rejecting counsel’s claim that “its failure to file a timely notice of
appeal can be blamed on the clerk’s office,” where alleged misstatement by clerk’s office
conflicted with clear language of court rule, and “[a] simple reading of [the applicable rule]
by experienced counsel would have made it readily apparent” that any such statement by
clerk’s office was incorrect); DuPont, 22 CIT at 602-03 & n.4, 15 F. Supp. 2d at 861-62 &
n.4 (rejecting claim that counsel’s reliance on erroneous advice of office of clerk of the court
constituted “excusable neglect,” where “[c]ounsel could have researched the law” and “the
Federal Rules and case law interpreting the rules are clear”); see also Mirpuri v. ACT
Manufacturing, Inc., 212 F.3d 624, 629-31 (1st Cir. 2000) (rejecting claim that counsel’s
reliance on incorrect information concerning case status provided by court clerk’s office
constituted “excusable neglect,” where counsel “could have discovered [the answer] simply
by checking the docket”; “The plaintiffs’ reliance on a telephonic inquiry, in lieu of checking
the docket, constituted neglect — but not excusable neglect.”); ¢f. Kapral v. United States,
166 F.3d 565, 568 n.1 (3d Cir. 1999) (refusing to find that counsel reasonably relied on
misinformation provided by court clerk’s office where “[t]he record reflects that . . . counsel
is an experienced practitioner who should have known or verified the elementary rules that
govern the filing of [the motion at issue]”).

Because Rockwell’s claim that it was misled by the actions of the clerk’s office is so
patently lacking in merit, there is no need to further dissect that argument. It is never-
theless worth noting that — in general — parties rarely succeed in arguing that they were
entitled to rely on statements (much less actions, or failures to act) of personnel in a court
clerk’s office. See, e.g., Osterneck v. Ernst & Whinney, 489 U.S. 169, 178-79 (1989) (sus-
taining court of appeals’ decision rejecting party’s request for relief based on “certain
statements made by the District Court, as well as certain actions taken by the District
Court, the District Court Clerk, and the Court of Appeals” (which allegedly led party to
believe that its notice of appeal had been timely-filed), where Court of Appeals concluded
that “[a]t no time has the district court or this court ever affirmatively represented to [the
party in question] that their appeal was timely filed, nor did the [party] ever seek such
assurance from either court”; emphasizing that limited exception invoked by party “applies
only where a party has performed an act which, if properly done, would postpone the
deadline for filing his appeal and [where the party] has received specific assurance by a
Judicial officer [as opposed to a member of the court staff] that this act has been properly
done”) (emphasis added); Prizevoits v. Indiana Bell Tel. Co., 76 F.3d 132, 134 (7th Cir. 1996)
(explaining that “[t]he term ‘excusable neglect’. . . refers to the missing of a deadline as a
result of such things as misrepresentations by judicial officers”) (emphasis added).
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Brief at 14 (quoting Napp Systems, Inc. v. United States, 22 CIT 1106,
1107 (1998)).2*

Distilled to its essence, at least part of Rockwell’s argument seems
to be that, because Rockwell’s actions were not automatically dis-
missed for lack of prosecution pursuant to USCIT Rule 83(c) the very
first time that Rockwell negligently allowed the Reserve Calendar
deadline to expire, the court is now affirmatively and permanently
estopped from applying Rule 83(c) in accordance with the specific
terms of that rule, which mandate automatic dismissal under the
circumstances presented here. But any such argument constitutes
“boot-strapping” of the very worst kind. It is similarly impossible for
Rockwell to credibly claim on these facts that any conduct of the
clerk’s office or the court served to “lull[] [the company] into [a] false
sense of security.” See P1.’s Supp. Brief at 14. As previously noted, two
of the 11 actions at issue already have been once dismissed for lack of
prosecution. See Order to Show Cause at 2; Order of Dismissal (Sept.
13, 2007), entered in Court No. 06—00054; Order of Dismissal (April
20, 2007) entered in Court No. 0500269. The reasonable response to
such dismissals would be hyper-vigilance, not complacency.

Curiously, counsel for Rockwell touts the law firm’s “robust system
for docketing court deadlines,” underscoring that “[the firm’s] profes-
sional liability insurance policy requires, as a condition of coverage,
that the firm have two independent monitoring systems.” See Pl.’s
Supp. Brief at 14. According to Rockwell, “[t]he firm’s first system,
based on the Time Matters software platform, is administered by . . .
the firm’s Administrator since [the firm’s] founding in 1998.” Id.
Rockwell states that the firm’s Administrator “is responsible for en-
tering deadlines . . . into Time Matters, which generates deadline
reports on demand. These reports are circulated regularly to the
attorneys at the firm.” Id. According to Rockwell, “[the] second system
is predicated on feeds from court CM/ECF systems, including this
Court’s system, which allows the firm to establish a consolidated
calendar based on the records of the courts themselves.” Id. Rockwell
adds that “the firm conducts monthly ‘tickler meetings’ for attorneys,
chaired by [the firm’s Administrator] and . . . one of the firm’s part-
ners.” Id. According to Rockwell, “upcoming deadlines are reviewed
and identified” at these monthly meetings, “and attorneys are tasked
with filing necessary motions or taking other required actions.” Id.
But Rockwell fails to explain how the USCIT Rule 83(d) deadlines for
the filing of timely motions for extensions of time to permit actions to

21 At issue in Napp was a plaintiff’s Motion for Reconsideration of Order of Dismissal and
Reinstatement of Case, where the clerk of the court had automatically dismissed the
plaintiff’s action on the Reserve Calendar for lack of prosecution in accordance with USCIT
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remain on the Reserve Calendar have so consistently and so success-
fully evaded the allegedly “robust” calendaring system on which
Rockwell and its counsel assertedly rely. See USCIT R. 83(d) (requir-
ing that a motion for an extension of time to remain on the Reserve
Calendar “be made at least 30 days prior to the expiration” of the
Reserve Calendar deadline itself).

In an apparent effort to explain the failure of the law firm’s calen-
daring system here, Rockwell asserts that “[tlhe months of May and
June [2014] were tumultuous for counsel,” “prevent[ing] the firm
from holding its regular Calendar Meetings.” See generally Pl.’s Supp.
Brief at 14-15. However, even if the alleged “tumult” could explain
away the pending out-of-time motions in the 11 cases at issue here
(which it cannot), the recent two months of “tumult” cannot begin to
explain the long history of missed deadlines and out-of-time motions
in these actions.

According to Rockwell, the “tumultuous” nature of May and June
2014 were due to the mid-June hospitalization of its lead counsel for
several days, as well as the relocation of the firm’s offices, and the
“robust travel schedule” that the firm’s attorneys maintain. See Pl.’s
Supp. Brief at 14-15. As Rockwell itself has noted, however, the
deadline for Rockwell’s filing of a timely motion for an extension of
time to remain on the Reserve Calendar was May 27, 2014. See Pl.’s
Supp. Brief at 9; USCIT R. 83(d). Lead counsel’s hospitalization in
mid-June 2014 thus logically can in no way explain Rockwell’s failure
to file a timely motion for an extension of time in late May 2014.
Moreover, although Rockwell posits illness as “a circumstance most
certainly ‘beyond the control of the party” (see Pl.’s Supp. Brief at

Rule 83(c) because the plaintiff had failed either to timely remove the action from the
Reserve Calendar pursuant to USCIT Rule 83(b) or to file a timely motion pursuant to
USCIT Rule 83(d) to extend the time for the action to remain on the Reserve Calendar.
Napp, 22 CIT at 1106. The court denied the plaintiff’s motion. Id., 22 CIT at 1106-07. See
also, e.g., Caterpillar Inc. v. United States, 22 CIT 1169, 1170 (1998) (denying plaintiff’s
motion for relief from automatic order of dismissal entered by clerk’s office dismissing
action on Reserve Calendar for lack of prosecution pursuant to USCIT Rule 83(c), notwith-
standing Government’s express consent to reinstatement, where plaintiff made no effort to
seek timely extension of time to remain on Reserve Calendar); Telectronics Pacing Systems,
Inc. v. United States, 20 CIT 393, 393-94 (1996) (denying plaintiff’s motion for relief from
automatic order of dismissal entered by clerk’s office dismissing action on Reserve Calendar
for lack of prosecution pursuant to USCIT Rule 83(c), notwithstanding Government’s
express consent to relief requested); Wang Labs., 16 CIT at 471-73, 793 F. Supp. at 1089-90
(denying plaintiff’s motion for relief from automatic order of dismissal entered by clerk’s
office dismissing action on Reserve Calendar for lack of prosecution pursuant to USCIT
Rule 83(c)); cf., e.g., Washington Int’l Ins. Co., 16 CIT at 482-83, 793 F. Supp. at 1093
(denying plaintiff’s motion for relief from automatic order of dismissal entered by clerk’s
office dismissing action on Joined Issue Calendar for lack of prosecution); Hamil Textiles,
U.S.A. v. United States, 18 CIT 736, 737-39 (1994) (dismissing for lack of prosecution 12
actions on Suspension Disposition Calendar).
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14-15), the law on “excusable neglect” is not so readily forgiving. See,
e.g., Cordero-Soto v. Island Finance, Inc., 418 F.3d 114, 117-18 (1st
Cir. 2005) (affirming trial court’s denial of out-of-time motion for
extension of time, where failure to seek timely extension was based
on counsel’s six-day hospitalization for “pulmonary infection and
other conditions,” followed by 20 days of rest on physician’s orders);
Fox Indus., Inc. v. Gurovich, 2006 WL 941791 * 2 (E.D.N.Y. 2006)
(denying out-of-time extension of time even though failure to seek
timely extension was due to, inter alia, counsel’s “recent illness,
which involved brain surgery”).

Moreover, even assuming (notwithstanding all of the above) that
Rockwell’s failure to timely seek the extensions of time at issue here
were — in some fashion, to some minor degree — attributable to the
health of its lead counsel, Rockwell fails to explain why another
member of the law firm could not have filed a timely motion for an
extension of time. Rockwell itself states that, during lead counsel’s
illness, “a number of his duties were handled on an emergency basis
by the other attorneys in the firm.” Pl.’s Supp. Brief at 15; see also,
e.g., Beckles v. City of New York, 2010 WL 1841714 * 3 (S.D.N.Y. 2010)
(denying out-of-time motion for extension of time where, inter alia,
counsel on medical leave could have “asked a colleague in his office to
[file a timely motion for an extension of time] if he was unable to do
s0”); Knott v. Atlantic Bingo Supply, Inc., 2005 WL 3593743 * 1-2 (D.
Md. 2005) (denying out-of-time extension of time where counsel who
was “incapacitated due to . . . ‘sarcoidosis,’ which on occasion required
bed rest and treatment by steroids,” could have asked a colleague in
his office to ensure that process was served, “or in the alternative at
least timely seek an extension”); Turner v. Hudson Transit Lines, Inc.,
1991 WL 123966 * 3 (S.D.N.Y. 1991) (explaining that counsel claim-
ing “excusable neglect” for failure to file timely motion for extension
of time “could have readily arranged for another attorney to cover for
him” and such other attorney could have sought timely extension).

Similarly, Rockwell never specifies the exact dates of the consoli-
dation and relocation of its counsel’s offices, referring only generally
to the “tumult” of May and June 2014. See generally P1.’s Supp. Brief
at 15. But, even more to the point, such events ordinarily do not
constitute “excusable neglect.” See, e.g., In re Harlow Fay, Inc., 993
F.2d 1351, 1352-53 (8th Cir. 1993) (holding that relocation of coun-
sel’s offices to another state and reduction of firm’s staff not sufficient
grounds for “excusable neglect”); Selph v. Council of City of Los
Angeles, 593 F.2d 881, 883 (9th Cir. 1979) (holding that “confusion”
and associated disruption of “normal calendaring practices” as result
of law firm’s relocation of offices not “excusable neglect”), overruled on
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other grounds, United Artists Corp. v. La Cage Aux Folles, Inc., 771
F.2d 1265 (9th Cir. 1985); Knox v. Palestine Liberation Organization,
229 F.R.D. 65, 69 (S.D.N.Y. 2005) (rejecting claim of “excusable ne-
glect,” holding that “impending move, though it may have caused
‘turmoil and disorganization’. . . does not amount to a factor outside
of Defendants’ ‘reasonable control,’ . . . justifying their failure to
submit a timely request for an extension of time”). To the same end,
the Supreme Court in Pioneer “[gave] little weight to the fact that
counsel [in Pioneer | was experiencing upheaval in his practice” at the
time of the out-of-time filing there at issue, due to counsel’s “with-
drawal from his former law firm.” See Pioneer, 507 U.S. at 384, 398.

The busy travel schedules of counsel to Rockwell are an even
weaker excuse. See, e.g., Airline Professionals Ass’n v. ABX Air, Inc.,
109 F. Supp. 2d 831, 834 (S.D. Ohio 2000) (holding that “[a]n attor-
ney’s ‘travel schedule’. . . [is a] circumstance[] reasonably anticipated
in the legal profession, and the failure of an attorney to keep track of
... filing deadlines during a lengthy absence from the office does not
constitute excusable neglect”); see generally, e.g., 1 Moore’s Federal
Practice § 6.06[3][c], p. 6-45 (explaining, inter alia, that counsel’s
“pbusy schedule” generally “does not qualify as ‘excusable neglect™).??

It is also significant that the action that Rockwell and its counsel
failed to timely take — the filing of routine, ¢timely motions for exten-
sions of time to permit the 11 actions at issue to remain on the
Reserve Calendar — “does not require much time or deliberation,”

#28ee also, e.g., Hawks v. J.P. Morgan Chase Bank, 591 F.3d 1043, 1048 (8th Cir. 2010)
(explaining that fact that counsel is “occupied with other hearings does not constitute
excusable neglect”); Stonkus v. City of Brockton School Dep’t, 322 F.3d 97, 100-01 (1st Cir.
2003) (holding that counsel’s “busyness” does not constitute “excusable neglect”); United
States v. Dumas, 94 F.3d 286, 289 (7th Cir. 1996) (stating that excusable neglect “requires
something more than a simple failure to meet the deadline due to a busy schedule”); Baker
v. Raulie, 879 F.2d 1396, 1399-1400 (6th Cir. 1989) (reversing ruling of trial court, and
holding that, where attorney who was busy with trial in another matter failed to timely file
notice of appeal — “a simple and important document,” a mere 37 words long — in case at bar,
“[tlhe attorney’s failure . . . may well amount to neglect, but it is not excusable”); Pinero
Schroeder v. Federal Nat’'l Mortgage Ass’n, 574 F.2d 1117, 1118 (1st Cir. 1978) (explaining
that “the fact that an attorney is busy on other matters” does not “fall within the definition
of excusable neglect,” and noting that, indeed, “[m]ost attorneys are busy most of the time
and . . . must organize their work so as to be able to meet the time requirements of matters
they are handling or suffer the consequences”); Jones v. Giant of Maryland, 2010 WL
3677017 * 7 (D. Md. 2010) (stating that “a heavy caseload or a difficult case” do not
constitute “excusable neglect”); Collins v. Midwest Medical Records Ass’n, 2009 WL 606219
*9 (E.D. Wis. 2009) (holding that “the demands of [counsel’s] practice” did not constitute
grounds for finding of “excusable neglect”); Eagle Fire, Inc. v. Eagle Integrated Controls,
Inc., 2006 WL 1720681 * 4 (E.D. Va. 2006) (stating that “the busy schedule of [a party’s]
counsel” does not constitute “excusable neglect”); DuPont, 22 CIT at 603, 15 F. Supp. 2d at
862 (holding that “an active practice with conflicting demands on counsel’s time does not
constitute a showing of excusable neglect”).
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particularly by comparison to the time that Rockwell contends the
parties were devoting to resolving the substantive merits of those
cases. See, e.g., Baker v. Raulie, 879 F.2d 1396, 1399-1400 (6th Cir.
1989) (reversing district court’s finding of “excusable neglect” where
attorney was in trial in another matter from August 22 to September
2 deadline for filing notice of appeal, reasoning that “[h]ere, the notice
of appeal contains 37 words. Even if [the] attorney was in trial 12
hours a day continuously from August 22 onwards, he could have
found a few minutes sometime before September 2 to draft and
deliver to the district court such a simple and important document”);
Pinero Schroeder v. Federal Nat’l Mortgage Ass’n, 574 F.2d 1117, 1118
(1st Cir. 1978) (rejecting claim of “excusable neglect,” emphasizing
that “[fliling a notice of appeal does not require much time or delib-
eration”).

It is worth noting that, although Rockwell expressly acknowledges
in the abstract the primacy of the reason for the delay in filing as a
factor in evaluating the existence of “excusable neglect” — including,
in particular “whether it [i.e., the delay] was within the reasonable
control of the movant” — Rockwell never addresses the “control” issue
in the context of the specific facts of these 11 cases. See Pioneer, 507
U.S. at 395 (highlighting significance of “the reason for the delay,
including whether it [i.e., the delay | was within the reasonable control
of the movant”) (emphasis added).

Here, it is clear that none of the reasons cited by Rockwell pre-
cluded the filing of timely motions for extensions of time. Nothing
that the Office of the Clerk of the Court did or did not do precluded
Rockwell from filing timely motions for extensions of time. By the
same token, because May 27, 2014 was the deadline for filing timely
motions for extensions of times, there is nothing about the hospital-
ization of Rockwell’s lead counsel several weeks thereafter that pre-
vented Rockwell from seeking timely extensions of time. Moreover,
there is nothing about either the relocation of Rockwell’s counsel’s
offices or the travel schedules of those individuals that can be said to
have been beyond their reasonable control, as Pioneer used the
phrase, and to have prevented Rockwell from timely seeking exten-
sions.

Under these circumstances, the most important of the four Pioneer
factors — i.e., the reason for Rockwell’s delay in seeking an extension
of time — weighs decisively against a finding that Rockwell’s neglect
here is “excusable.”
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D. Good Faith

The last of the four factors specifically identified in Pioneer to be
considered in determining the existence of “excusable neglect” is
“whether the movant acted in good faith” in attempting to fulfill its
obligations in a timely fashion. See Pioneer, 507 U.S. at 395. As
discussed immediately above, courts across the country have identi-
fied “the reason for the delay, including whether it [i.e., the delay] was
within the reasonable control of the movant” as the single most
important factor in an “excusable neglect” analysis. In contrast,
“rarely in the decided cases is the absence of good faith at issue.”
Silivanch, 333 F.3d at 366. The egregious facts make this one of those
rare cases.

Rockwell argues that its good faith “is evidenced primarily by the
amount of work it has done, both internally and with counsel for the
Government, in seeking to resolve these [11] technically complex
cases.” See generally Pl.’s Supp. Brief at 17-18. Rockwell’s argument
completely misses the mark.

Rockwell’s diligence in pressing the merits of its actions may be
relevant to the “good cause” showing which is the predicate for a
timely extension of time. Here, however, Rockwell seeks an out-of-
time extension of time, and the issue instead is whether or not
“excusable neglect” exists. As such, the relevant “good faith” inquiry
here is whether — although Rockwell obviously did not succeed —
Rockwell demonstrated good faith either by taking steps to seek to
remove the 11 actions at issue from the Reserve Calendar before the
June 23, 2014 deadline for doing so, or by taking steps to seek to
extend the time for those actions to remain on the Reserve Calendar
before the May 27, 2014 deadline for filing timely motions for exten-
sions of time.?® There is no evidence to indicate that Rockwell made
any effort toward either of these ends. And there is compelling evi-
dence that Rockwell did not.

23See generally, e.g., Morrison v. Anadarko Petroleum Corp., 2011 WL 2464178 * 1 (W.D.
OKkl. 2011) (finding no “excusable neglect” where movant fails to “set forth any reason why
she did not move to continue the deadline . . . prior to its expiration”); Knox v. Palestine
Liberation Organization, 229 F.R.D. at 69 (rejecting claim of “excusable neglect” in absence
of showing that “impending move” prevented submission of “a timely request for an exten-
sion of time”); Wilson v. David, 2010 WL 610714 * 4 (N.D.N.Y. 2010) (rejecting claim of
“excusable neglect” where movant experienced technology problems but made no effort to
request timely extension of time or to file and serve documents using conventional meth-
ods); Tenenbaum v. Williams, 967 F. Supp. 606, 612 & n.6 (E.D.N.Y. 1995) (finding no
“excusable neglect” where movants failed to show “why they did not request . . . an
extension” prior to applicable deadline).
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In one typical type of “excusable neglect” case, “good faith” is not at
issue, because the movant’s claim is that it was mistaken about some
fact or about the operation of some particular rule and thus was
working in good faith to meet the wrong (mistaken) deadline. See,
e.g., United States v. $39,480.00, 190 F. Supp. 2d 929, 932 (W.D. Tex.
2002) (finding that Government acted diligently and in good faith
where one-day delay in filing document was attributable to incorrect
date-stamp on document, which served as basis for Government’s
calculation of filing deadline). In other “excusable neglect” cases,
“good faith” is not an issue because the movant’s claim is that it was
working in good faith to meet the (correct) deadline but was unable to
do so due to some (assertedly unexpected) development.

In contrast, in this case Rockwell’s track record speaks for itself,
and it speaks volumes. Not only does Rockwell not even allege (much
less proffer any proof) that it took steps in good faith to secure timely
extensions of time in the 11 actions at issue, but — indeed — the
procedural history of these actions belies any suggestion that Rock-
well’s practice in general has been to make good faith efforts to track
and comply with applicable deadlines. As a practical matter, the
exercise of good faith by Rockwell and its counsel in this context could
not yield the abysmal track record of out-of-time motions for exten-
sions of time that Rockwell has amassed. To the contrary, Rockwell’s
track record smacks of a blatant disregard for the rules of the court
governing actions on a Reserve Calendar.

In Pioneer, the Supreme Court laid out the “range of possible ex-
planations for a party’s failure to comply with a court-ordered filing
deadline”:

At one end of the spectrum, a party may be prevented from
complying [with a deadline] by forces beyond its control, such as
by an act of God or unforeseeable human intervention. At the
other [end of the spectrum], a party simply may choose to flout
a deadline. In between lie cases where a party may choose to
miss a deadline although for a very good reason, such as to
render first aid to an accident victim discovered on the way to
the courthouse, as well as cases where a party misses a deadline
through inadvertence, miscalculation, or negligence.

Pioneer, 507 U.S. at 387-88. Clearly these 11 cases are not at the end
of the spectrum where a movant is prevented from complying with
the applicable deadlines “by forces beyond its control, such as . . . an
act of God or unforeseeable human intervention.” Nor are these in-
between cases, where a movant chooses to miss a deadline for a very
good reason “such as to render first aid to an accident victim discov-
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ered on the way to the courthouse” or where a movant “misses a
deadline through inadvertence, miscalculation, or negligence.” Ac-
cording to Rockwell, it was basically oblivious to the applicable dead-
lines (much as it has ignored such deadlines in these cases so fre-
quently in the past, relying heavily (albeit unreasonably) on the
clerk’s office staff to monitor the dockets in Rockwell’s actions and to
alert counsel in the event of impending dismissals). These cases thus
fall close to the far end of the spectrum outlined in Pioneer, near the
parties that have made a choice to flout deadlines.

As this court has previously underscored in Napp (which — like the
11 actions at issue here — involved USCIT Rule 83(c), concerning the
court clerk’s entry of automatic orders of dismissal, dismissing ac-
tions on the Reserve Calendar for lack of prosecution):

[Lawyers] . . . have the duty to protect their clients by ensuring
that important filing deadlines are met; they may not follow
careless procedures that demonstrate a disregard or ignorance
of pertinent rules. The concept of a time limitation for filing is
basic. A court may insist upon compliance with its local rules
and it may refuse to set aside a judgment or order . . . even when
there is no showing of substantial prejudice. U.S. v. Proceeds of
Sale of 3,888 Pounds Atlantic Sea Scallops, 857 F.2d 46, 49 (1st
Cir. 1988). “Neither ignorance nor carelessness on the part of a
litigant or his attorney provides grounds for relief under Rule
60(b)(1).” Avon Products, Inc. v. United States, 13 CIT 670, 672
(1989) (citations omitted).

Napp, 22 CIT at 1107 (quoting Wang Labs., Inc. v. United States, 16
CIT 468, 472, 793 F. Supp. 1086, 1089 (1992)) (emphasis added).

The deadlines that are established in court rules and court orders
must mean something. They must be respected and honored by the
parties and they must be enforced by the court, unless, of course, they
are extended pursuant to a timely-filed motion. As the Second Circuit
has sagely observed in one well-known case, “the legal system would
groan under the weight of a regimen of uncertainty in which time
limitations were not rigorously enforced — where every missed dead-
line was the occasion for the embarkation on extensive trial and
appellate litigation to determine the equities of enforcing the bar.”
Silivanch, 333 F.3d at 368.

To find Rockwell’s neglect here to be “excusable” would serve only to
condone the company’s continued “carelessness and inattention in
practice” and would send a message that other litigants might expect
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comparable treatment at the hands of the court in the future. See
Graphic Commaunications Int’l Union v. Quebecor Printing Prouvi-
dence, Inc., 270 F.3d 1, 8 (1st Cir. 2001). Both would be unwarranted
results.

Here — as in one leading Seventh Circuit case — “the rule is crystal
clear, the error egregious, [and] the excuses so thin as to leave the
lapse not only unexcused but inexplicable.” Lowry v. McDonnell Dou-
glas Corp., 211 F.3d 457, 464 (8th Cir. 2000) (quoting Prizevoits v.
Indiana Bell Tel. Co., 76 F.3d 132, 134 (7th Cir. 1996)). In such
circumstances, the haunting spectre is of a rapid race to the bottom:
“If we were to apply the excusable neglect standard to . . . deem
[Rockwell’s] neglect excusable in this case, it is hard to fathom the
kind of neglect that we would not deem excusable.” Lowry, 211 F.3d at
464. Where would it end?

Two principles at the heart of the concept of the rule of law are (1)
that rules and laws are applied as they are written, and (2) that rules
and laws apply with equal force to all. In the grander scheme of
things, the conduct of Rockwell and its counsel is fundamentally
unfair to other practitioners before the Court, who undertake the
time, effort, and expense required to scrupulously maintain and
monitor their calendars, in order to ensure that they comply with all
rules and orders of the Court and meet all deadlines, including those
applicable to Reserve Calendar actions. So too the conduct of Rock-
well and its counsel places judges and the clerk’s office staff in the
position of either outright denying relief to Rockwell based on the
company’s unrepentant, wholesale failure to fulfill even its most basic
procedural obligations or, alternatively, swallowing hard, holding
their collective noses, and joining Rockwell in diminishing and de-
basing the rule of law (as the court does here) by granting the re-
quested relief notwithstanding the company’s systemic, flagrant, and
repeated failures and refusals to comply with court orders and court
rules.

It is an untenable situation, and one that cannot continue.

V. Conclusion

For the reasons set forth above, Plaintiff’s Amended Consent Mo-
tion for Leave to File Out of Time, and to Extend Time to Remain on
Reserve Calendar is granted as to all 11 captioned actions, with the
understanding that great significance is being attached to the Gov-
ernment’s representations as to its lack of prejudice (notwithstanding
the fact that the greatest weight should be accorded to the reason for
a movant’s delay), with the understanding that judgment is never-
theless expressly withheld as to whether — balancing all applicable
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factors and circumstances — Rockwell has made (or could make) the
requisite showing of “excusable neglect,” and with the understanding
that — particularly in light of Plaintiff’s history of repeated out-of-
time motions in these actions — Rockwell should expect no leniency
whatsoever in the future.
A separate order will enter accordingly.
Dated: August 18, 2014
New York, New York
/s/ Delissa A. Ridgway
DELissa A. RipgwAyY JUDGE
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[Commerce’s Final Results of Redetermination regarding currency conversion error
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William A. Fennell, Terence P. Stewart, and Stephanie M. Bell, Stewart and Stewart,
of Washington, DC, for plaintiff.

Tara K. Hogan, Senior Trial Counsel, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, of Washington, DC, for defendant. With her on the brief
were Stuart F. Delery, Assistant Attorney General, Jeanne E. Davidson, Director, and
Reginald T' Blades, Jr., Assistant Director. Of counsel on the brief was Justin R. Becker,
Attorney, Office of the Chief Counsel for Trade Enforcement and Compliance, U.S.
Department of Commerce, of Washington, DC.

Herbert C. Shelley and Christopher G. Falcone, Steptoe & Johnson LLP, of Wash-
ington, DC, for defendant-intervenors.

OPINION

Restani, Judge:

This matter is before the court following a remand to the Depart-
ment of Commerce (“Commerce”) in Timken Co. v. United States, Slip
Op. 14-51, 2014 WL 1760033 (CIT May 2, 2014) (“Timken”). The court
upheld Commerce’s decision not to employ the alternative average-
to-transaction (“A-T”) methodology in determining defendant-
intervenror Changshan Peer Bearing Co., Ltd.’s (“CPZ/SKF”) dump-
ing margin and granted the government’s request for voluntary
remand to address an alleged error in the calculation of CPZ/SKF’s



103 CUSTOMS BULLETIN AND DECISIONS, VOL. 48, No. 35, SEPTEMBER 3, 2014

further manufacturing costs. Id. at *3, 6-9. Specifically, CPZ/SKF
had alleged that its reported further manufacturing costs should
have been treated as denominated in Thai baht and that Commerce
should have applied the Thai-baht-to-U.S.-dollar exchange rate to
those costs. Id. at *2. The court ordered that upon reconsideration,
Commerce shall fix any currency conversion errors found to exist. Id.
at *3 & n.1.

On remand, Commerce determined that the correct currency for
CPZ/SKF’s further manufacturing costs is the Thai baht. Final Re-
sults of Redetermination Pursuant to Court Order, ECF No. 61-1, at
5 (“Remand Results”). Accordingly, Commerce applied the Thai-baht-
to-U.S. dollar exchange rate to those costs. Id. Following the appro-
priate adjustment to those costs, Commerce recalculated CPZ/SKF’s
weighted-average dumping margin, which resulted in a zero margin.
Id. at 7.

Commerce has complied with the court’s remand order in Timken to
correct any currency error that it found on remand, and no party
challenges Commerce’s treatment of the currency conversion on re-
mand.!

For the foregoing reasons, the court finds that Commerce has com-
plied with the court’s order in Timken, and the Remand Results are
SUSTAINED. Judgment will issue accordingly.

Dated: August 19, 2014
New York, New York
/s! Jane A. Restani

JANE A. RESTANI JUDGE

! Plaintiff The Timken Co., in order to preserve its rights on appeal, notes its continued
objection to Commerce’s conclusion that the pattern of CPZ/SKF’s export prices that dif-
fered significantly among purchasers, regions, or time periods was not sufficient to require
use of the A-T methodology in calculating CPZ/SKF’s dumping margin. Comments on Final
Results of Redetermination Pursuant to Court Remand, ECF No. 64. As Timken recognizes,
the court issued a definitive ruling on this matter in its prior opinion, and this was not
within the scope of the remand order. The court thus will not reconsider it at this junction.








