BEFORE THE FLORIDA HOUSING FINANCE CORPORATION

SAXON TRACE PARTNERS, LTD.,

2003-1538S,
Petitioner,
v. CASENO.: Q00 3-049
FHFC Application No. 2003-153S
FLORIDA HOUSING FINANCE '
CORPORATION,
Respondent.

PETITION FOR FORMAL ADMINISTRATIVE PROCEEDINGS

Pursuant to Sections 120.569 and 120.57(1), Fla. Stat., and Rules 28-106.201 and 67-
48.005(1), Fla. Admin. Code, Petitioner SAXON TRACE PARTNERS, LTD. (“Saxon Trace™)
hereby requests a formal administrative proceeding on Florida Housing Finance Corporation’s
proposed award of only 7.0 tie-breaker points to Saxon Trace’s application for a State Apartment
Incentive Loan (“SAIL”), Application No. 2003-153S, in the Year 2003 Universal Application cycle.
In support of this petition, Saxon Trace states as follows:

Parties

1. The agency affected is the Florida Housing Finance Corporation (“FHFC”), 227 North
Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329. FHFC has assigned Application No.
2003-153S to this matter.

2. The Petitioner is Saxon Trace Partners, Ltd., (“Saxon Trace”) whose address is 1551
Sandspur Road, Maitland, Florida 32751. For purposes of this proceeding, Saxon Trace’s address

is that of its undersigned attorney M. Christopher Bryant, Oertel, Fernandez & Cole, P.A., 301 S.

OERTEL, FERNANDEZ & COLE, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-11T0



Bronough Street, 5th Floor, Tallahassee, Florida 32301 (P.0.Box 1110, Tallahassee, Florida 32302-
1110), Telephone: (850) 521-0700, Facsimile: (850) 521-0720.

Substantial Interests Affected

3. Saxon Trace has proposed the construction of a 192-unit multi-family housing
development in Volusia County, Florida. Saxon Trace has proposed to set aside 100% of the units
for residents making 60% or less of Area Median Income for a period of 50 years, with 17% of such
units to be set aside for persons making 50% or less of Area Median Income. Saxon Trace has
projected its total development costs to be $17,387,941. Saxon Trace proposes to finance a portion
of these development costs with a SAIL loan of $1.5 million, awarded by FHFC through a
competitive process. SAIL loans are desirable to developers of affordable housing because they have
more liberal repayment provisions and interest rates than conventional financing.

4. As explained more fully in this Petition, Saxon Trace’s substantial interests are affected
by FHFC’s scoring of its application in this competitive application process, including the
calculation and award of “tie-breaker” points in the event that Saxon Trace achieves a score on its
application that is tied with other applicants. Currently, Saxon Trace’s application has a score of 66
points, which, based on score alone, ties it with over 125 of the approximately 150 “Universal
Application” applicants submitted and still pending this year (and ties it with all of the other three
Developments proposed for Volusia County). Depending on the final ranking of Universal
Applications in this cycle, Saxon Trace’s tie-breaker score may be the deciding factor in whether the
development is selected for receipt of its requested SAIL loan. If Saxon Trace does not receive its

SAIL loan, it would have to substitute other, more expensive financing for that portion of the

construction and permanent financing.
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Background

5. FHFC allocates several forms of financing for affordable housing, including federal low
income housing tax credits (“Housing Credits™), State Apartment Incentive Loans (“SAIL”), and
Multi-Family Mortgage Revenue Bonds (“MMRB?”). Applicants compete for the award of these
forms of financing, which provide more favorable financial terms than would be available through
conventional financing sources. In exchange for the receipt of such financing from FHFC, applicants
enter into long-term agreements to set aside all or a portion of the residential units within such
developments to low income residents, and, depending on the requirements of the particular
program, may also be required to limit the rents charged to such residents.

6. All three of the above-named forms of financing (Housing Credits, SAIL loans, and
MMRB) were combined into a single “Universal Application Cycle” for 2003. Financing for any
of these programs is sought through the use of a joint Universal Application form. SAIL and
Housing Credit applicants are subject to FHFC Rule Chapter 67-48, Fla. Admin. Code, while
MMRB applicants are subject to FHFC Rule Chapter 67-21, Fla. Admin. Code. The Universal
Application form is incorporated by reference into FHFC’s rules, as are exhibit forms to be used with
the applications, and a 90-page document entitled Universal Application Instructions, designated
UA1016 (revised 4-03).

7. Applicants in the Universal Application Cycle are scored on the various components of
their applications, such as development features and amenities, greater numbers of units set aside,
resident programs, and local government support. The maximum score that can be assigned to a
Universal Application is 66 points. Because of the potential for so many applicants to achieve a

“perfect” score of 66 points (and, as noted, over 125 of the 150 or so Universal Application
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applicants currently pending have a “perfect score” of 66), FHFC designed its scoring and ranking
system to include a series of “tie-breakers.”

8. One of the tie-breakers used by FHFC in this year’s Universal Application Cycle involves
the assignment of points based on the proximity of the development to certain off-site features. All
Universal Application Cycle applicants receive up to 1.25 tie-breaker points for being within
specified distances from a grocery store, and up to 1.25 points for being close to a public bus stop
or metro-rail stop. In addition, developments proposed as elderly housing can receive up to 1.25
proximity points for their proximity to medical facilities; and developments proposing to house any
demographic group other than the elderly can receive up to 1.25 proximity points for location near
apublic school. Further, if a development is located in a Small or Medium county as designated in
the Instructions, and is not an elderly housing development, the Application may receive up to 1.25
tie-breaker points for being close to a pharmacy or medical facility instead of a bus stop or metro-rail
stop.

9. Generally, the closer a proposed Development is to these applicable off-site features
(grocery store, medical facility, pharmacy, public school, and bus stop or metro-rail stop), the higher
its tie-breaker score; Applicants who are farther away lose tie-breaker points incrementally, and at
some specified distance receive no tie-breaker points for that feature. For example, an applicant
whose proposed development is less than one mile from a public school receives 1.25 points; an
applicant between one and two miles receives 1.0 points; and further distances yield fewer points
until applicants more than 5 miles from a public school receive zero public school proximity points.

10. In addition, in order for FHFC to avoid concentration of affordable housing in specific

areas, and to encourage geographic distribution of affordable housing, all Universal Application
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Cycle applicants can receive up to 3.75 points for their distance from (rather than proximity to) other
FHFC-financed developments serving the same demographic group as the applicant’s proposed
development, as identified on an FHFC Development Proximity List. Again, the actual number of
points awarded depends on the applicant’s distance from a listed Development. The total number
of proximity tie-breaker points available is 7.5 points, including both distance from listed FHFC
developments and proximity to off-site services and features described above.

11. Atpage 13 of the Universal Application Instructions, copy attached hereto as Exhibit A,

FHFC has provided the following definition of “public school:”

Public School - For purposes of tie-breaker points, a Public School
means a public elementary, middle, junior and/or high school,
including a charter school, except for a charter school that is not
generally available to appropriately aged children in the radius area
and a public school open and available exclusively to children with
exceptional needs. This service may not be selected if the Applicant
selected and qualified for the Elderly Demographic Commitment in
this Application.

Again, the Instructions in which this definition appears are incorporated by reference into FHFC’s

rules.

Nature of the Controversy

12. Saxon Trace timely submitted its 2003 Housing Credit application to FHFC on April 8,
2003. FHFC preliminarily reviewed and scored the 2003 Universal Application Cycle applications,
including Saxon Trace’s. On or about May 13,2003, FHFC notified all applicants of the preliminary
threshold responsiveness, scoring, and tie-breaker score determinations on their applications. FHFC
informed Saxon Trace that its application met the required “threshold” responsiveness requirements,

allowing its application to continue to compete for a SAIL loan. FHFC also informed Saxon Trace,
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by way of a document labeled Universal Scoring Summary, that its score was 66 points, and that its
tie-breaker points totaled 7.5.

13. At Part ITI, Section A, subsection 11.b.(2) of its application, Saxon Trace claimed that
it was within 1.0 miles of a public school and was thus entitled to 1.25 proximity tie-breaker points
for proximity to a public school. Saxon Trace identified the public school that was within 1.0 miles
as Storefront West Public School, and provided the address of this public school as 290 Treemont
Drive, Orange City, Florida 32763. A copy of this page (page 8 of the hard copy) of Saxon Trace’s
application identifying this public school and its location is attached hereto as Exhibit B.

14. Aspreviouslynoted, on or about May 13,2003, FHFC provided Saxon Trace a Universal
Scoring Summary. On or about the same time that the information was provided to the applicant,

it was also posted on FHFC’s internet web site, at www.floridahousing.org. A copy ofthat Universal

Scoring Summary as posted on the web site, and dated 5/12/2003, is attached hereto as Exhibit C.
The Scoring Summary stated that the Application met threshold requirements, tha its substantive
score was 66 points, and that its tie-breaker score was 7.5 points. As shown on Page 2 of Exhibit
C, FHFC awarded Saxon Trace the full 1.25 tie-breaker points for its proximity to a public school.

15. Subsequent to the issuance of “preliminary” scores in May, 2003, all applicants were
provided the opportunity to notify the FHFC of possible scoring errors in other applications.
Another applicant filed a Notice of Possible Scoring Error (“NOPSE”) against Saxon Trace,
contending that Storefront West is not a public school. Among the arguments presented by the
NOPSE filer against the Saxon Trace application was that Storefront West was a “correctional high
school.” A copy of the NOPSE against Saxon Trace raising this issue is attached hereto as Exhibit

D. (The cover sheet accompanying the NOPSE indicates that three issues were raised, but the
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NOPSE actually only raises two issues; FHFC did not agree with one of the issues raised, so only
the public school issue is relevant to this proceeding.)

16. Following the submission of NOPSE’s, FHFC issued a subsequent Universal Scoring
Summary, on or about June 9, 2003. This Scoring Summary was also posted on FHFC’s web site,
and a copy of the posted Scoring Summary for Saxon Trace, dated 6/9/2003, is attached hereto as
Exhibit E. The June 9 Scoring Summary again showed that the application received a score of 66.0,
but also reflected an award of only 6.25 total tie-breaker points. As shown on Page 2 of Exhibit D,
FHFC cited as its reason for Saxon Trace’s failure to achieve proximity tie-breaker points for a
public school that “School does not meet definition of public school as it is not generally available
for use by the general public because it is a ‘correctional’ high school available exclusively to
children with exceptional needs.”

17. Pursuant to Rule 67-48.004(6), Fla. Admin. Code, Saxon Trace took the opportunity to
provide additional documentation to FHFC to address its alleged failure to achieve full proximity
tie-breaker points. This additional documentation is generally referred to as a “cure.” The
documentation submitted by Saxon Trace as a cure on the school issue is attached hereto as Exhibit

F. Inits cure, Saxon Trace provided information about Storefront West School, and an address for

the School’s web site (hitp://schools.volusia.k12.fl.us/deltonahigh) and explained how Storefront

West meets FHFC’s definition of public school.

18. On or about July 21, 2003, FHFC released ““final” Universal Scoring Summaries for all
applicants. (Although designated “final,” the scoring summaries are accompanied by points of entry

to request formal or informal administrative hearings.) FHFC’s final Universal Scoring Summary
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for Saxon Trace, which was received by Saxon Trace via overnight delivery on July 22,2003, is
attached hereto as Exhibit G.

19. FHFC’s final scoring summary for Saxon Trace reflects that the application meets
FHFC’s threshold requirements; and has a final substantive score of 66 points, which, based on score
alone, ties it with about 125 of the approximately 150 Universal Cycle applications submitted and
still pending this year. The final scoring summary also reflects a restoration of some tie-breaker
points to Saxon Trace’s application. Saxon Trace’s “final” tie-breaker score is shown as 7.0 points,
which includes .75 of a possible 1.25 points for proximity to a public school. Apparently, FHFC still
maintains that Storefront West is not a public school, but FHFC appears to have awarded Saxon
Trace 0.75 points for the proximity of an alternate public school identified in Saxon Trace’s cure:

DeBary Elementary School located at 88 West Highbanks Road, DeBary, Florida 32713, between

2 and 3 miles from the proposed development.

Inconsistent Treatment

20. FHFC’s proposed refusal to recognize the Storefront West School as a public school is
also inconsistent with its “final” staff position on a public school designated by another Applicant
in this cycle. Application No. 2003-010BS, Lake Shore Apartments in Palm Beach County,
identified Bak Middle School of the Arts as its public school. FHFC initially proposed to award the
applicant 1.25 proximity tie-breaker points for being within one mile of this school. However, a
NOPSE filed against Lake Shore Apartments asserted that the Bak Middle School of the Arts did
not meet the definition of “public school” because it was “available exclusively to applicants who

pass an art audition,” and thus was a school “not generally available to appropriately aged children
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in the radius area.” FHFC responded by proposing to not award Lake Shore Apartments any public
school proximity points on the Scoring Summary for that development dated 6/09/03.

21. The Applicant, Lake Shore, responded with a “cure” that argued that the Bak Middle
School of the Arts was “open to the general school population.” The cure attached a letter from the
Chief Counsel to the Palm Beach County School Board which included the same statement just
quoted, as well as an invitation to review information from the School Board’s web site,
www.palmbeach.k12.fl.us.

22. Pursuant to the mechanism established by FHFC Rule 67-48.004(7), a Notice of Alleged
Deficiency (“NOAD?”) was subsequently filed against the Lake Shore Development, challenging the
acceptability of the Bak Middle School of the Arts, and including information printed out from the
School Board’s web site about that school. That information included statements that students were
selected “using an application and audition process;” that eligibility for admission “is determined
by the applicant’s audition score;” and that “to be considered for admission to Bak Middle School
of the Arts applicants must pass the audition.” In response to a “Frequently Asked Question”
concerning students without “extensive arts training,” the web site states that “‘students with potential
or undeveloped talent are sought as well as students with more developed technical skills.” In other
words, while the school is not limited to students with extensive arts training, all students must at
least have “potential or undeveloped” artistic talent and pass an audition. The school is not open to
all appropriately-aged students who may be desirous of attending. Despite this NOAD, FHFC, in
its “final,” pre-appeal scoring summary, rescinded the loss of public school tie-breaker points, and

restored such tie-breaker points to Lake Shore Apartments.
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23. Saxon Trace has been treated differently from Lake Shore Apartments. As explained
in Saxon Trace’s cure, its designated public school, Storefront West, is a public school operated by
the School Board of Volusia County as a part of Deltona High School. It is not a charter school. It
is not a school for “children with exceptional needs.” It is not a “correctional” high school.

24. Students at Storefront West are required to apply for admission, the same as for Bak
Middle School for the Arts. Students at Storefront West School are required to pass a “basic skills
test,” but this is no more burdensome (and even less selective) than the audition process required at
Bak Middle School for the Arts. All of this information is available from the Storefront West School
web site, schools.volusia.k1 2 fl.us/deltonahigh, which address was provided in Saxon Trace’s cure.
Information from the Storefront West School web page describing the school, its purpose, and its
policies is attached hereto as Exhibit H.

25. FHFC’s refusal to recognize Storefront West School as a public school, when it has
recognized an audition-only, magnet school for the arts as a public school for another applicant is
arbitrary, capricious, and irrational. If FHFC’s rationale for rej ecting Storefront West School is that
it may not be available to all high school aged students who may reside in the Saxon Trace
development, then FHFC has already rejected that rationale by accepting as a public school a magnet
school for the arts that may not (and likely would not) accept all middle school aged residents of
Lake Shore Apartments. Further, FHFC’s adopted definition of “public school” does not require that
the school be generally available to appropriately-aged children; rather, only charter schools (but not
all public schools) are expressly excluded from the definition if they are “not generally available to

appropriately-aged children in the radius area” (emphasis added).
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Notice

26. Saxon Trace received notice via Federal Express delivery on Tuesday, July 22, 2003, of
FHFC’s scoring of the Saxon Trace SAIL application. This Petition is being accompanied by a
completed Election of Rights form indicating its intention to file a Petition for Formal
Administrative Proceedings within twenty-one days of its July 22 receipt of notice of the scoring of
its application. A copy of the Election of Rights form is attached hereto as Exhibit I. Pursuant to
Rule 67-48.005(1), Fla. Admin. Code, this Petition is being filed within twenty-one days of Saxon
Trace’s receipt of the July 22, 2003 memorandum forwarding its score.

Disputed Issues of Material Fact

277. Saxon Trace has initially identified the following disputed issues of material fact, which

it reserves the right to supplement as additional facts become known to it:

(A) Whether Storefront West School is a public school. Saxon Trace contends that
it is.

(B) Whether Storefront West Schopl is a charter school. Saxon Trace contends that
1s not.

(C) Whether Storefront West School is a public school open and available
“exclusively to children with exceptional needs.” Saxon Trace contends that it is not.

(D) Whether Storefront West School is a “correctional” high school. Saxon Trace
contends that it 1s not.

(E) Whether Storefront West School fully meets the definition of “public school”

contained in FHFC’s Universal Application Instructions. Saxon Trace contends that it does.

11
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(F) Whether FHFC’s proposed rejection of Storefront West School as apublic school
constitutes a de facto revision of its adopted definition of a public school to add additional criteria
not set out in the adopted definition. Saxon Trace contends that it does.

(G) Whether FHFC’s reliance on non-rule criteria to reject as a public school a school
which otherwise meets the FHFC rule definition of “public school” is arbitrary, capricious, and
unlawful. Saxon Trace contends that it is.

(H) Whether FHFC’s determination that Storefront West School does not meet its rule
definition of “public school” had any reasonable basis in law and fact at the time that position was
asserted by FHFC. Saxon Trace contends that it did not.

(I) Whether FHFC has consistently evaluated and scored (for tie-breaker point

purposes) all claimed public schools by all applicants in this cycle. Saxon Trace contends that it has

not.

Concise Statement of Ultimate Facts

28. Saxon Trace alleges as ultimate facts that Storefront West School identified in its
application, is a public school as defined in FHFC rule; specifically, it is a public high school, is not
a charter school, and is not open and available exclusively to children with exceptional needs.
FHFC’s proposed rejection of the Storefront West School as a qualifying public school under its
rules should be overturned.

Relief Sought and Law Entitling Applicant to Relief

29. Saxon Trace seeks entry of Recommended and Final Orders awarding it 1.25 proximity

points for its proximity to a public school. Saxon Trace is entitled to this formulation of FHFC’s

action to award Saxon Trace full public school tie-breaker points by Chapter 120, Fla. Stat.,

12
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including but not limited to Sections 120.569 and 120.57(1); and Rule Chapters 28-106 and 67-48,
Fla. Admin. Code, including but not limited to the definition of “public school” from page 13 of the
Universal Application Instructions, ‘incorporated by reference into FHFC’s rules.

30. Saxon Trace is also entitled to this relief by case law and by prior agency precedent
concerning the force and effect of adopted rules, and particularly of adopted definitions in FHFC
rules. Clearly, a state agency is obligated to follow its own rules until amended or abrogated. See,
Cleveland Clinic Hospital v. Agency for Health Care Administration, 679 So.2d 1237 (Fla. 1st DCA
1996) and cases cited therein. FHFC has recognized by its own final orders that it is bound by its
adopted definitions. Landings on Millennia Blvd. v. FHFC, FHFC Case No. 2002-0057, Application
No. 2002-76S (Final Order entered October 10, 2002) (Applicant entitled to award of tie-breaker
points for proximity to grocery store where the identified store met FHFC’s rule-adopted definition
of grocery store; FHFC could not enlarge, modify, or change that definition to the detriment of

applicants who relied upon the definition provided); Newport Sound Partners, Ltd. v. FHFC, FHFC

Case No. 2002-0058, Application No. 2002-130C (Final Order entered Octoberl10, 2002) (same
holding).

31. Saxon Trace specifically requests that this petition be promptly forwarded to the Division
of Administrative Hearings within fifteen days ofits filing, as required by Section 120.5 69(2)(a), Fla.
Stat., for assignment of an administrative law judge, and the conduct of formal administrative
proceedings. Saxon Trace also seeks such other relief as is just and proper, including but not limited
to the award of attorney’s fees and costs pursuant to Section 57.111, Fla. Stat., in that FHFC’s
proposed rejection of Storefront West School as a public school has no reasonable basis in law and

fact and is contrary to the clear and unambiguous definition of “public school” contained in its rules.
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H,

FILED and SERVED this ) EQ day of August, 2003.

M. CHRISTOPHER EERYAVT ’
Fla. Bar I.D. Nd. 434450

OERTEL, FERNANDEZ & COLE, P.A.
Post Office Box 1110

Tallahassee, F1. 32302-1110

Telephone: (850) 521-0700

Facsimile: (850) 521-0720

Attorneys for Petitioner

SAXON TRACE PARTNERS, LTD.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of the foregoing has been filed by HAND-
DELIVERY with the Corporation Clerk, Florida Housing Finance Corporation, 227 North Bronough

Street, Suite 5000, Tallahassee, Florida 32301-1329, this l 7/ day of August, 2003.

I, Gl Pued

Attorney i '

MCB/dg/2624-35
2624-35SaxonTracePetition.Pld
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INDEX OF EXHIBITS TO PETITION OF
SAXON TRACE, 2003-153S

Exhibit A Page 13 of FHFC’s Universal Application Instructions

Exhibit B Page 8 of Saxon Trace’s application, submitted April 8, 2003

Exhibit C Universal Scoring Summary for Saxon Trace, dated May 12, 2003

Exhibit D Notice of Possible Scoring Error filed against Saxon Trace

Exhibit E Universal Scoring Summary for Saxon Trace, dated June 9, 2003

Exhibit F “Cure” submitted by Saxon Trace on public school issue on June 19, 2003
Exhibit G “Final” Universal Scoring Summary for Saxon Trace, dated July 22, 2003
Exhibit H Storefront West School Web Site Information

Exhibit 1 Election of Rights form
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UA1016 (Rev. 4-03)

@

3)

(4)

not a major retail function, based on allocated space or on gross
sales, such as Eckerd Drug Stores, Walgreen Drug Stores, Dollar
General Stores, Family Dollar Stores, etc.

Public School - For purposes of tie-breaker points, a Public School
means a public elementary, middle, junior and/or high school,
including a charter school, except for a charter school that is not
generally available to appropriately aged children in the radius area

. and a public school open and available exclusively to children with

exceptional needs. This service may not be selected if the
Applicant selected and qualified for the Elderly Demographic
Commitment in this Application.

Medical Facility - For purposes of tie-breaker points, a Medical
Facility means a hospital, state or county health clinic or walk-in
clinic (that does not require a prior appointment) that provides
general medical treatment or general surgical services at least five
days per week to any physically sick or injured person. This
service can be selected only if the Applicant selected and qualified
for the Elderly Demographic Commitment in this Application or if
the proposed Development will be located in a Small or Medium
County.

Pharmacy - For purposes of tie-breaker points, a Pharmacy means
a community pharmacy operating under a valid permit issued
pursuant to s. 465.018, F.S., and open to the general public at least
five days per week without the requirement of a membership fee.
This service can only be selected if the proposed Development is
in a Small or Medium County.

Applicant must provide both the name and Address as assigned by the
United States Postal Service for the selected service(s).

(%)

Location of the closest Public Bus Stop or Metro-Rail Stop -

Public Bus Stop or Metro Rail Stop means a fixed location
provided by a public transportation entity at which passengers may
access regularly scheduled public transportation on a year-round
basis. The latitude and longitude coordinates must be stated (in
degrees, minutes and seconds truncated after one decimal place) on

the Surveyor Certification Form and provided behind a tab labeled
“Exhibit 25”.

Proximity to the closest Development Address or location coordinates
identified on the List. (Maximum 3.75 tie-breaker points):
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Address of Grocery Store:
Street 2556 Entefprise Rd

City: Orange City Stata: FL Zip Code: 32763

(2) f the propased Development will serve any demographic group other than Elderly, ie.. the

Applicant selected and qualified for any Demographic Commitment at Part IiLD. ather than Eiderty,
wil it be located within 5 miles of a Public School?

@ Yes (check only ONE appilcable distance) ONo
Praximity of Proposed Proximity Tie-Breaker Points
Deveiopment to a Public School
@ > 0.and < or equal o 1.0 mile 125
O > 1.0 and < or equal 10 2.0 miles 1
O > 2.0 and < or equal to 3.0 miles 75
© > 3.0 and < or equal to 4.0 miles ‘ S5
Q> 4.0 and < or equal to 5.0 miles 25

Name of Public School: Storefront West Public School

Address of Public School:
Street 290 Treemont Drive

Ciy: Orange City State: FL Zip Code: 32763

(3) K the proposed Dsvelopment will serve the Elkdedy, ie., the Applicant selected and quailifisd for the
Eiderly Demographic Commitment at Part IL.D. or if the proposed Developiment wil be located in a
Medium or Small County, will 1t be located within § miles of 2 Medical Faclity?

O Yes (check only ONE applicable distance) ONo
Proximity of Proposed _ Proximity Tie-Breaker Points

Deveiopment (o 2 Medical Facility

O > 0 and < or equal to 1.0 mile 125

C'> 1.0 and < or equal to 2.0 miles -1

O > 2.0 and < or equal to 3.0 miles S 75

O > 3.0 and < or equal 10 4.0 miles S

O> 4.0 and < or equal t0 5.0 miles 25

Name of Medical Facillty:

Address of Medical Fecily:

Street:

Clty. State: Zp Code:

(4) if the proposed Development will be located in a Medium or Small Counly, will  be located within 5
miles of a Pharmacy? . )

O Yes (check only ONE applicable distance) One
o Proximiu!og’arogho:::aq Proximity Tie-Breaker Points
O >0 and < or equal 1o 1.0 mile 125
O > 1.0 and < or equal 10 2.0 mile 1
O > 2.0 and < or equal to 3.0 mite 75

— EXHIBIT B —
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85/19/2883 22:23  4B73652784 BNG PARTNERS, InG. PAGE B5/14

UNIVERSAL APPLICATION
NOTICE OF POSSIBLE SCORING ERRORS
REQUEST FOR REVIEW FORM

Notice of Possible Scoring Error(s) regarding Application No 2003- 1538
(one Application number per notice)

Number of Issues
Part/Section/Subsection For Review
I A 1l.a 1
i1l A 11.b.(2) 1
i E 1.c.(3) . 1

TRACKING NO

Total Number of Issues For Review 3

..... — EXHIBIT D



65/13/2083 22:23 4873552784 BNG PARTNERS, INC. PAGE pg/1g

2003 UNIVERSAL APPLICATION CYCLE
APPEAL STATEMENT

FHFCFile# _2003- 1538
Development Name: T ts

Part Il, Section A._ Sub: jon 11l.a.

The proposed Development submitted the Application with an address of “Southwest comer of
Harley Strickland Boulevard and Threadgill Place”. The Surveyor Certification was submitted
providing latitude and longitude coordinates that dop not match the above referenced address.

Although the Applicant submitted a Surveyor Certification, Del orme failed to identify the noted
latitude and longitude coordinates at the same address.

Result:  The Applicant did not meet threshold and should be Tejected.

Part T, Section A_. Subsection ] Lb.(2)

Issue 1,

Pursuant to Part I, Section A., Subsection 11.b.(2) of the 2003 Universal Application General
Instructions, “For purposes of tie-breaker points, a Public Schoolmeansa public elementary, middle,
Junior and/or high school, including a charter SCHOOL.... v available
exclusively to children with exceptional needs,

The Applicant submitted the Public School as “Storefront West Public School” indicating the schoo]
is located within 0 - 1.0 miles of the proposed Develapment. Storefront West Public School is listed
as a “correctional” high schoo!l not open to regular admission. The closest “public” schoo! Iocated
on DeLorme is Orange City Elementary located outside the 1 mile indicator.

Result:  The Application should receive a reduction of .50 points,

TRACKING NO:

31
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2003 CURE FORM

(Submit a SEPARATE form for EACH reason
relative to EACH Application Part, Section, Subsection and Exhibit)

This Cure Form is being submitted with regard to Application No. 2003- 1538

y__and
pertains to:

Part III Section A Subsection i L.b(2) ExhibitNo (if applicable)

The attached information is sub

mitted in response to the 2003 Unjversal Scoring Summary
because:

E’ I Preliminary Scoring and/or NOPSE scoring resulted in the imposition of a failure to

achieve maximum points, a failure to achieve proximity tie-breaker points selected,
and/or failure to achieve threshold relative to this form. Check applicable item(s)
below: -

2003 Universal ___Created by:
Scoring Summary
Preliminary NOPSE
Scoring Scoring

 hpmsonSeoreNot | 1ve s | 0 O
[] Reason Threshold Ttem No T M O

Failed . T et :
[X] Reason for Failure

to Achieve TremNo. 2P ] X

Proximity Tie-

Breaker Points

Selected

(MMRB/SAIL/HC

Applications Only)

[:] H. Other changes are necessary to keep the Application consistent:

This revision or additional documentation is submitted
from a Cure to Part Section
applicable).

to address an issye resuliing
Subsection Exhibit _(f



Brief Statement of Explanation regarding
Application 2003 - 1538

Provide a separaie brief statement for each Cure or NOAD

In its 2003 MMRB, SAIL asd HC Scoring Summary dated 06/09/2003 for §

axen

Trace Apartments, Application No. 2003-

1538, Florida Housing staff has

Subsection 11.b.(2}). The stated reason for not achieving those tie-breaker points is

as follows:

School does not meet definition of pulhdic school as it is not generally

available for use by the general public because it is a “correctional’

high school available exclusively to children with exceptional needs,

hitp:/ischools.volusia. k1 2.fl.us/deltonahioh/

under the table of contents on the left,

click Storefront West School).

As explained on the

Storefront West School web site, Storefront West School is

designed for at-risk students who are not succeeding in the traditional high school



setting or those who have dropped out and want to return to earn their high school

diploma. Reguirements for enrollment include the student passing a basic skills

test. completing an application and essav. and being employable, as employment
preparation is a significant focus of the school.

ZPublic school” is not a term that is defined in either Rule Chapter 67-48 or 67-21,

¥la. Admin. Code. However, it is defined at Page 13 of the Uuniversal Application

Iustructions which are incorporated by reference into FHFC rules. The definition

reads as follows:

(2) Public School — For purposes of tie-breaker points, a public

school means a public elementary, middle, junior and/or high

school, including a charter school, except for a charter school

that is not generally available to appropriately aged children

in the radius area and a public schosl open and available

excinsively to children with exceptional needs. This service

may not be selected if the applicant selected and qualified for

the elderly demographic commitment in this application.

Storefront West Schoel is a public high school. It is not a charter school, so it is

irrelevant whether the school is generally available to children in the radius area.

The requirement that a school be "generally available to appropriately aged

children in the radius area™ only applies to charter schools, according te FHFC's



definition of public school. It is not, as stated in the NOPSE Scoring Summary, a

""correctional high school”, if that term is intended to imply a "correction facility”

or other institution for students with crimins] histories. While some students at
SL.200eT Institution for students with criminal hist udents af

Storefroni may have had problems involving law enforcement and the courts, the

sag e could be said of some students at many or most high schools, and prior trouble

with the law is not 8 precondition or au indicator for attendance at Storefront West.

The students at Storefront are not “exceptional needs® students. That term,

although used in FHEC’s definition of public schools, is not a defined term,

However; a similar term, “exceptional students.” a

ears in statute at Section

1003.01(3)(a), Fla. Stat. That definition is as follows:

“Exceptional student” means any student who bas been

determined eligible for a special program in accordance with

rules of the State Board of Education, The term includes
%
students who are gifted and students with disabilities who

specific learning disabled, hospital and .home bound, autistic,
developmentally delaved children, ages birth through S vears,
or children, ages birth through 2 years, with established




"pifted or disabled

conditions that are identified in State Board of Education

rules pursuant to s, 1003.21(1)(e).

Students in Storefront West School are neither gifted nor students with disabilities.

While there may be students enrolled in Sterefront West who happen to be gifted or

bappen to have disabilities, the Storefront West School was not created for the

urpese of educating students with such pifts or disabilities: in that sense,

Storefront West would be like anv other public school which might happen to have

students enrolled in its student body.

Storefront West School thus mets FHFEC's definition of " public school”

If FHFC now seeks to impose addition al, undisclosed criteria for determining what

constitutes a "'public school”, then thi

such 2 late introduction of new criteria. Had the Applicant known that a definition

existed which would have excluded Storefront West, the Applicant conld have

identified DeBary Elementary Schoal, located at 88 West Hi hbani,\"s Road

DeBary, FI, 32713, a distance of between 2 and 3 miles from the Applicant’

§ Tie-
Breaker Measurement Point, which would have resulted in .75 points towards this
A

licant’

s Tie-Breaker Score. In the event FHFC reiects the Storefront West

School, then the Applicant should at least receive .75 point for TOX]

2!

school,
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ELECTION OF RIGHTS

Application Number: 2003-_153S Development Name: __Saxon Trace

- 1.[ ] 1 do not desire a proceeding.

2.1 1 1elect an informal proceeding to be conducted in accordance with Sections 120.569 and
120.57(2), Florida Statutes. In this regard I desire to (Choose one):

[ ] submit a written statement and documentary evidence; or
[ ] attend an informal hearing to be held in Tallahassee.

Note: Rule 28-106.301, Florida Administrative Code, requires Applicant to submit a
petition in a prescribed format. (attached)

3.[X] Ielect aformal proceeding at the Division of Administrative Hearings. This option is
available only if there are disputed issues of material fact.

Note: Applicant must submit an appropriate petition in accordance with Rule 28-
106.201, Florida Administrative Code. (attached)

Following are my top eight preferences, in order from 1-8 (with 1 being my first choice, etc.) for

scheduling my informal hearing. All formal hearings will be scheduled by the Division of
Administrative Hearings. '

Hearing Dates: AM | PM Hearing Dates: AM |PM
| August 28, 2003 September 8, 2003

September 2, 2003 September 9, 2003

September 3, 2003 September 10, 2003

September 4, 2003 September 11, 2003

September 5, 2003

Please fax a Hearing Schedule to me at this number:

(include Area Code)
DATE: August 12, 2003 )/I/\/M’\ %)w/@\/dv
Signature of Petitionr — J

Name: M. Christopher Bryant

Oertel, Fernandez & Cole, P.A.

Address: 301 S. Bronough Street, 5th Floor

P. O. Box 1110 (32302-1110)

Tallahassee, FL 32301

" Fax: (850) 521-0720
Phone: (850) 521-0700

(include Area Code)

TO PRESERVE YOUR RIGHT TO A PROCEEDING, YOU MUST RETURN THIS FORM WITHIN TWENTY-ONE
(21) DAYS OF RECEIPT OF THIS NOTICE TO THE FLORIDA HOUSING FINANCE CORPORATION AT THE
ADDRESS INDICATED IN THE NOTICE OF RIGHTS. TO FACILITATE THE SCHEDULING OF HEARINGS,
THIS FORM MAY BE SUBMITTED PRIOR TO FILING A PETITION.

— EXHIBIT I



ELECTION OF RIGHTS

Application Number: 2003-_1 53S__ Development Name: Saxon Trace

1.[ ] Idonotdesirea proceeding.

2.[ ] 1elect an informal proceeding to be conducted in accordance with Sections 120.569 and
120.57(2), Florida Statutes. In this regard I desire to (Choose one):

[ ] submit a written statement and documentary evidence; or
[ 1 attend an informal hearing to be held in Tallahassee.

Note: Rule 28-106.301, Florida Administrative Code, requires Applicant to submit a
petition in a prescribed format. (attached)

3.[X] Ielect a formal proceeding at the Division of Administrative Hearings. This option is
available only if there are disputed issues of material fact.

Note: Applicant must submit an appropriate petition in accordance with Rule 28-
106.201, Florida Administrative Code. (attached)

Following are my top eight preferences, in order from 1-8 (with 1 being my first choice, etc.) for
scheduling my informal hearing. All formal hearings will be scheduled by the Division of

Administrative Hearings.
Hearing Dates: AM | PM Hearing Dates: AM |PM
August 28, 2003 September 8, 2003
September 2, 2003 September 9, 2003
September 3, 2003 September 10, 2003
September 4, 2003 September 11, 2003
September 5, 2003

Please fax a Hearing Schedule to me at this number:

(include Area Code)
DATE:. August 12, 2003 W\W’l %‘\AM
Signature of Petitionr = 0

Name: M. Christopher Bryant
Oertel, Fernandez & Cole, P.A.

Address: 301 S. Bronough Street, 5th Floor
P. O. Box 1110 (32302-1110)
Tallahassee, FL 32301

Fax: (850) 521-0720

Phone: (850) 521-0700
(include Arca Code)

TO PRESERVE YOUR RIGHT TO A PROCEEDING, YOU MUST RETURN THIS FORM WITHIN TWENTY-ONE
(21) DAYS OF RECEIPT OF THIS NOTICE TO THE FLORIDA HOUSING FINANCE CORPORATION AT THE
ADDRESS INDICATED IN THE NOTICE OF RIGHTS. TO FACILITATE THE SCHEDULING OF HEARINGS,
THIS FORM MAY BE SUBMITTED PRIOR TO FILING A PETITION.



