
FLORIDA HOUSING FINANCE CORPORATION
 

YESTCOR FUND XII, LTD., d/b/a 
MADALYN LANDING APARTMENTS, 

Petitioner, 

v. Case No: 

~D08'-1\86-A 
FLORIDA HOUSING FINANCE CORPORATION, 

Respondent. 
_________________,1 

PETITION FOR ADMINISTRATIYE HEARING 

Pursuant to sections 120,569 and 120,57(1), Florida Statutes, and rule 28­

106,20 I, Florida Administrative Code, Petitioner Vesteor Fund XlI, Ltd" d/b/a 

Madalyn Landing Apartments, tiles this Petition for Administrative Hearing to 

contest the decision by Respondent Florida Housing Finance Corporation ("Florida 

Housing") to approve the final credit undenvriting report recommendations for 

Malabar Cove - Phase I Cycle XIX (2007-197BS) and for Malabar Cove - Phase 

1I, Cycle XX (2008-242S) (collectively, "Malabar Cove"). 

Agency Affected 

\. The agency affected is the Florida Housing Finance Corporation, 227 

N, Bronaugh Street, Suite 500, Tallahassee, Florida 32301-1329 ("Florida 

Housing"), The telephone number is 850-488-4197, The agency's identification 

names and numbers are Malabar Cove - Phase I Cycle XIX (2007-197BS) and 



Malabar Cove - Phase II, Cycle XX (2008-242S). References to "Malabar Cove" 

without reference to a specific phase of the development should be construed to 

encompass both phases. 

Petitioner and Petitioner's Representative 

2. The Petitioner is Vestcor Fund XII, Ltd., dlbla Madalyn Landing 

Apartments ("Madalyn Landing"). Madalyn Landing is a 304-unit apartment 

complex in Brevard County that is located approximately 0.4 mile from Malabar 

Cove. Madalyn Landing was awarded $14 million trom Florida Housing through 

the Multi-Family Mortgage Revenue Bond ("MMRB") program in 1998 to assist 

with the project's development.' Construction of Madalyn Landing was completed 

in 2000. 

3. Madalyn Landing's legal representative is Donna F. Blanton, Radey 

Thomas Yon & Clark, P.A., 301 S. Bronough Street, Suite 200, Tallahassee, 

Florida 32301. Counsel's telephone number is 850-425-6654. 

Background Information and Effect on Substantial Interests 

4. Florida Housing is a public corporation organized under Chapter 420, 

Florida Statutes, to provide and promote the public welfare by administering the 

governmental function of financing and refinancing houses and related facilities in 

Florida Housing Application numbers for Madalyn Landing were MR 
1998N and 1999-504C. 
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Florida in order to provide decent, safe, and affordable housing to persons and 

families of low, moderate, and middle income. 

5. Florida Housing provides funding through a number of different 

programs to assist in the development of atfordable housing in this state. 

6. Each year Florida Housing conducts a "Universal Cycle," through 

which applicants for celiain Florida Housing multi-family rental programs submit 

a single application (the "Universal Cycle Application") by which projects arc 

evaluated, scored, and competitively ranked. See Ch. 67-48, Fla. Admin. Code. 

7. Phase I of Malabar Cove, consisting of 76 three-bedroom apartment 

units, was ranked for timding in the 2007 Universal Cycle, and Phase 2 of Malabar 

Cove, consisting of another 72 two-, three-, and four-bedroom units, was ranked 

for funding in the 2008 Universal Cycle. Both Malabar Cove and Madalyn 

Landing are located on Malabar Road NW in Palm Bay, Florida. 

8. On October 1,2007, Florida Housing issued Malabar Cove Phase I a 

preliminary commitment letter and an invitation to enter credit underwriting for a 

State Apartment Incentive Loan Program ("SAIL") loan in an amount up to $4 

million, and a supplemental Joan in the amount of $680,000. On September 30. 

2008, Florida Housing issued Malabar Cove Phase II a preliminary commitment 

letter and an invitation to enter credit underwriting for a SAIL loan in an amount 

up to $2 million and a supplemental loan in the amount of $680,000. 

-
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9. Credit underwriting revIew of a development selected for funding 

includes "a comprehensi\'e analysis of the Applicant, the real estate, the economics 

of the Development, the ability of the Applicant and the Development team to 

proceed, [and] the evidence of need for affordable housing in order to detel1lline 

that the Development meets the program requirements ...." R. 67-48.0072, Fla. 

Admin. Code. The rule also provides that funding will be based on "appraisals of 

comparable developments, cost benefit analysis, and other documents evidencing 

justification of costs:' [d. 

10. Florida Housing selects a credit underwriter for each development that 

has been invited to enter credit underwriting. R. 67-48.0072(1), Fla. Admin. CoJe. 

The underwriting process is governed by rule 67-48.0072. In particular. nile 67­

48.0072( 10) provides: 

(10) A full or self-contained appraisal as defined by the Uniform 
Standards of Professional Appraisal Practice <Jnd a separate market 
study shall be ordered by the Credit Underwriter, at the Applicant's 
expense, from an appraiser qualified for the geographic area and 
product type not later than completion of credit underwriting. The 
Credit Underwriter shall review the appraisal to properly evaluate the 
proposed property's tinancial feasibility. Appraisals which have been 
ordered and submitted by third party credit enhancers, first 
mortgagors or Housing Credit Synoic<Jlors and which meet the above 
requirements and are acceptable to the Credit Underwriter may be 
used instead of the appraisal referenced above. The market study 
must be completed by a disinterested party who is approved by the 
Credit Underwriter. The Credit Underwriter shall consider the market 
study, the Development's financial impact on Developments in the 
area previously funded by the Corporation. and other documentation 
when making its recommendation of whether to approve or 
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disapprove a loan, a Housing Credit Allocation, a combined SAIL 
loan and Housing Credit Allocation, or a Housing Credit Allocation 
and supplemental loan. The Credit Underwriter shall also review the 
appraisal and other market documentation to determine if the market 
exists to support both the demographic and income restriction set­
asides committed to within the Application. 

(Emphasis supplied). 

II. Final credit underwriting reports for both phases of Malabar Cove 

were prepared by the Seltzer Management Group, Inc. ("Seltzer") and submitted to 

Florida Housing in early December of 2008. The reports discuss market studies 

prepared for both phases of Malabar Cove by Novogradac & Company, LLP, a 

certified public accounting finn. 

12. The Novogradac studies reference an "overall softness" in the Brevard 

County rental market and state that "[t]he rents at Madalyn Landing were reduced 

to address significant vacancy (18.4 percent in the second quarter of the year) ... " 

See Novogradac & Company, LLP, A Market Conditions and Pmject Evaluation 

Summmy of Malabar Cove I, September 15, 2008, at 6-7; see also Novogradac & 

Company, LLP, A Market Conditions ond Project Evaluation Summary of 

Molabar Cove 11, September 15,2008, at 6-7 (identical language). 

13. The Novogradac studies identitY nine "comparable properties" in the 

area that could be expected to compete with Malabar Cove. Id. at 6. The closest of 

these to Malabar Cove is Madalyn Landing, at just 0.4 miles away. The most 

distant is 10.8 miles away. The reports conclude: "Based on our market research, 
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the rental market in Palm Bay is currently soft with decreasing rents at the LlHTC 

propelties.'" [d. The studies also describe Madalyn Landing as "the most similar" 

L1HTC property to Malabar Cove. !d. at ~. 

14. Novogradac analyzed historical occupancy rates m four affordable 

housing properties in Malabar Cove '5 submarket. Seltzer - the credit underwriter -­

summarized these findings, noting that average oCl:upam:y rates are currently at 

87%, compared with more than 95% in the years 2004, 2005, and 2006: "Average 

occupancy dropped to 92% in 2007, evidencing the beginning of a weak~Iling 

market. This trend has continued into 200R ...." See Credit l.rnderwriting Report 

for 'v1a1abar Cove - Phase I, Seltzer Management Group, Inc., p. A-7, December 3, 

2008; see also Credit Underwriting Report for Malabar Cove - Phase II, Seltzer 

Management Group, Inc., p. A-7, December 4, 2008 (identical language). 

15. [n analyzing the Novogradac market studies, Seltzer explains: 

No,ogradac concludes that the reduced occupancy rate is directly 
related to the current economic downturn in general, and to the 
decline in the single family home market specitically. Many single 
family foreclosed and unoccupied investor properties h~rve entered 
into the rental market at rates that are competitive with the traditional 
affordable housing market. 

[d. 

16. At the Florida Housing Board meeting on December 12,2008, where 

the credit undenvriting reports for Malabar Cove were discussed, a representative 

L1HTC refers to a "Lov.' Income Housing Tax Credit" development. 
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of Seltzer, Ben Johnson, reiterated the conclusion in the reports that the Palm Bay 

housing market is extremely weak: 

I can tell you, this is indeed the weakest market that we've ever seen 
in a transaction. Initially, my reaction was this deal will never work 
because of the low occupancies. The economic occupanc/ that we've 
utilized in this transaction is 85 percent, which is the lowest that 
we've ever utilized of any recommendation that's come in front of 
you .... 

Transcript Excerpt (Tr. Excerpt) of the December 12,2008, Florida Housing Board 

meeting, p. 26, lines 21-25 (emphasis supplied) (certified transcript excerpt 

attached as Exhibit A). 

17. Despite these troubling trends, the Seltzer reports conclude that 

"Novogradac believes the current situation to be temporary and that single family 

home values will recover in the future." Credit Underwriting Report for Malabar 

Cove - Phase I, Seltzer Management Group, Inc., p. A-7; see also Credit 

Underwriting Report for Malabar Cove - Phase II, Seltzer Management Group, 

Inc., p. A-7 (identical language) (emphasis supplied). Notably, the credit 

underwriter is not specific about what "in the future" means. 

18. Despite the reference to an improved market sometime "in the future" 

In Palm Bay, Seltzer nonetheless natly concludes that construction of Malabar 

Cove "will likely have a negative impact to both Madalyn Landing and Park at 

3 "Economic occupancy" refers to the amount of rent actually collected in 
relation to the gross potential rent. Physical occupancy refers to the actual 
percentage of units rented. 
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Palm Bay.'" [d. at A-9. Seltzer also explains that both Madalyn Landing and Park 

at Palm Bay "have experienced financial trouble" and that through 2004, the 

general paJ1ner of Madalyn Landing "funded operating deficits in excess of $3.5 

million." ld. In connection with first moJ1gage refinancing of Madalyn Landing in 

2005, "operating deficit loans totaling approximately $3.9 million [were] conveJ1ed 

to equity." Id. Madalyn Landing's general paJ1ner funded an additional $42,500 

in operating deficits in 2007. Id. Concerning Madalyn Landing's occupancy rates, 

Seltzer explained: 

Correspondence received from the developer indicates current 
economic occupancy at less than 80%. Average occupancy for the 
nine, three and one month periods ending August 31,2008, was 83%, 
88%, and 87%, respectively. 

[d. 

19. In assessing Malabar Cove's impact on Madalyn Landing, the Seltzer 

repoJ1s conclude: 

The suhject will compete dir~ctly with both rvfadalyn Landing and 
Park at Palm Bay. Novogradac does conclude that there are ample 
eligible renters in the sub-market, and once the curr~nt housing crisis 
eases the subject [Malabar Cove] will achieve stabilized occupancy of 
94%. H(lwever, the subject will have a competitive advantage as it 
Lelates to age. condition, amenities and unit size. This would suggest 
that economic occupancy at Park at Palm Bay and Madalyn Landing 
would be somewhat less than that of the subject and possibly at below 
break even levels once the market stabilizes. During the subject's 

Park at Palm Bay is another a(fordable housing development in the area that 
received funding from Florida Housing. 
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initial lease-up, it is anticipated that the subject will offer various 
move-in incentives that will be attractive to existing tenants at both 
Park at Palm Bay and Madalyn Landing. It is likely that some number 
of existing tenants from these developments will fe-locate to the 
subject. Construction of the subject development will likely have a 
negative impact to both Madalvn Landing and Park at Palm Bay. 

Id. 

20. Despite these conclusions, Seltzer recommended that Florida 

Housing's Board award the SAIL loans and supplemental loans to both phases of 

Malabar Cove. rd. at A-I (in both repOlts). The award amounts total $7.36 million. 

Florida Housing's stafl in turn, recommended that the Board approve the final 

credit underwriting reports for Malabar Cove and direct the staff to proceed with 

issuance of a firm loan commitment and loan closing activities. Tr. Excerpt, p. 4. 

lines 24-25; p. 5, lines 1-2. On December 12,2008, the Board accepted the staffs 

recommendation after a lengthy discussion. Id., p. 44, lines 12-20. 

21. A key element of the discussion was what some perceived as an 

abrupt reversal of position by Florida Housing just six weeks after the Board 

rejected a credit underwriting repOlt for a project because it would adversely affect 

existing affordable housing developments funded by Florida Housing. Tr. Excerpt, 

p. 2, lines 14-22; p. 3, lines 1-24; p. 26, lines 7-15; p. 35, Jines 1-15. 

22. On October 31, 2008, the Board rejected the recommendation of 

Seltzer - the same credit underwriter who evaluated Malabar Cove - to fund a 

Duval County project known as Pine Grove Apartments. The Board's action 
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followed its staff's recommendation, which was based on rule 67-48,0072(10). 

See Tr., Florida Housing Finance Corporation Board meeting, October 31, 2008, at 

p. 63, lines 19-25: p. 64, lines 1-8. Pine Grove Apartments is a proposed 

apartment complex that was awarded funding by Florida Housing in the 2007 

Universal Cycle. The credit underwriter determined that Pine Grove Apartments 

would likely have a negative financial impact on other Florida Housing-funded 

projects in the same part of Duval County. Nonetheless, Seltzer recommended that 

the Board proceed with funding Pine Grove Apartments because it met the total 

credit worthiness standards of Florida Housing. Id., p. 45, lines 10-20; p. 48, lines 

14-18. 

23. The Florida Housing staff, however. recommended against proceeding 

with funding for Pine Grove Apartments and accepting the credit underwriter's 

recommendation, citing the conclusion in the credit underwriting report that Pine 

Grove Apartments would negatively impact existing developments. Id., p. 45, 

lines 22-25. Florida Housing Executive Director Steve Auger explained to the 

Board: 

[T]he concern about the Duval County market is that perhaps by 
putting in new units will cannibalize, have a negative impact on what 
we have there.... 

So the concern, the concern with the approval of Pine Grove is 
that if Pine Grove is built ... the folks that are living in places like 
Lee Meadows would move down the street into Pine Grove, and not 
necessarily just because it's newer and shinier, and you've sort of 
generaJIy just intuitively got that dynamic, but more significantly 
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because most of the folks living in the units around are probably more 
cost-burdened than they should be. So if a new development goes up 
with more deeply subsidized rents, they'd [be] sort of foolish not to 
move out of \\'here they're living move into v....here they can get a nicer 
newer apartment and cheaper rent. . .. 

And this notion of how do you gauge, you know, the impact of 
one development on another? Intuitively you know that you know, 
folks are going to move into, you know, the new'cr, shinier stuff if 
they can, and just trying to get some sense of that that set us on the 
path of looking at, who - what are the actual incomes of the folks 
living in the units close by: And that was what sort of raised our 
concern level up once we saw the underwTiting report and led us to 
the recommendation.... 

Id., p. 26, lines 9-12; p. 35, lines 5-25; p. 36, lines 1-7; p. 47, lines 1-10. 

24. Mr. Auger also repeatedly emphasized to the Board that rule 67­

48.0072(10) provides authority for the Board to reject a credit underwriting report 

and funding recommendation based on the negative impact of the proposed 

development on existing Florida Housing-funded projects. He stated: 

I just want to make it clear that while we have never done this 
before ... the market concerns haven't been at the level they're 
currently at now. 

But in our 67-48.0072( I0), we say here are the things the 
underwriters [are] going to look at, and one of those things is impact 
of devTlopment on other existing developments in that area.... And 
we have had in the rule for years one of the things we're going to look 
at is the impact. ... 

So do we have the rule authority to do it? Has it been in the 
rule" Yes. So, technically, have folks been aware that the rule is out 
there and that's the standard we're going to use? Yes. Have we acted 
on that before? No. And as you know there's a lot of things going on 
in the market these days that folks are doing things for the first time. 

Id., p. 63, lines 20-25; p. 64, lines 1-8; p. 66, lines 16-22. 
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25. In response to Board member questions about applying the rule 

to reject the credit underwriter's recommendation concerning Pine Grove 

Apartments, Me. Auger stated: "So I think that again this is very difficult, 

this is a very difficult one, and I work hard to keep you all from being in this 

position, but we are in unprecedented weird times in the real estate and 

financial markets." ld., p. 116, lines 6-10. He went on to compare Florida 

Housing's actions on Pine Grove Apartments to those of other prudent 

lenders: 

Most lenders in the country are looking at their portfolios and 
looking at, you know: Hov,' can we shore those up as opposed to 
continuing to generate nev·/ units? So 1think we have an alternative to, 
you know, to meet the mission and not to - meet the mission and not 
be creating new units and adding to the problem.... 

I think that's what we were looking at, you know, scarce 
resources, soft market, is this how we want to spend our money 
building more new units in a soft market? 

ld., p. 120, lines 6-]2; p. 121, lines 4-7. 

26. Ultimately, the Board accepted the staft's recommendation to deny 

the credit underwriting report recommendation for Pine Grove Apartments by a 

vote of5-1. ld., p. \22, lines 23-25; p. 123, lines 1-6. 

27. Based on the Board's action in the Pine Grove Apartments case just 

SIX weeks earlier, Madalyn Landing had a reasonable expectation that Florida 

Housing would apply rule 67-48.0072(10) in a consistent manner when faced with 

the credit underwriting reports for Malabar Cove. Like Pine Grove Apartments, 
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Malabar Cove was expected to have a negative impact on nearby developments, 

including Madalyn Landing. Like Duval County, Brevard County has a "soft" 

housing market. The only difference between the two situations is that some of the 

affordable housing developments that would have been affected by Pine Grove 

were covered by the Florida Housing Guarantee Program, which means that the 

Guarantee Fund would be affected financially if those developments failed. § 

420.5092, Fla. Stat. However, as both the Board's general counsel and executive 

director acknowledged at the meeting concerning Pine Grove, Florida Housing's 

credit underwriting rule does not make a distinction relating to whether the 

impacted developments are part of the Guarantee Fund or not. Tr., p. 108, lines 

16-25; p. 109, lines 1-9.' 

An audience member at the October 31, 2008, Board meeting noted the 
precedential effect of the Board's action concerning Pine Grove, which prompted 
an exchange among a Board member and the corporation's General Counsel, 
Wellington Meffert, and Executive Director Steve Auger: 

Mr. Turken (audience member): So if you're siltmg in the 
position of a developer or investor except you're in Lee County or 
Brevard County or Broward County. and you see that the board has 
said that the affect on that project is a valid basis to object to a credit 
underwriting report, you have [the] perfectly same standing to get up 
and object; and even though the Guarantee projects, as I said before 
has created a different financial element, your rules and statutes do not 
make a distinction.
 

Ms. Stultz (Board member): Is that true, Wellington')
 

Mr. Meffert: Yes.
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28. Board members involved in the discussion concerning Malabar Cove 

also indicated that the rea] issue is not whether the Guarantee Fund is involved, but 

whether the Board is going to evaluate the impact of new projects on existing 

developments in a consistent manner: 

Ms. Stultz (Board member): I'll ask Steve if we can table this. I 
don't want to vote on this today, and I'll tell you why.... I would like 
to make sure that we are not setting some SOft of a, you know, down 
the path that we can't come back - -

Mr. Fairman (Board member): Haven't you set that last month? 

Ms. Stultz: No. That was a Guarantee Fund deal. 

Mr. Fairman: Exactly. But the bigger picture is we're going to 
protect a development because we're tied to it, but we're not going to 
protect a development that we're less tied to. That's what I'm most 
uncomfortable with. 

Ms. Seroyer IBoard member): Me too.... 

Tr. Excerpt, p. 35. lines 1-16. 

29. Instead of applying rule 67-48.0072( I0) to the Malabar Cove credit 

underwriting report recommendations in the same way it applied the rule to the 

recommendations concerning Pine Grove Apartments. the Florida Housing Board 

reversed itself and voted to accept the credit underwriter's reconunendations to 

Mr. Auger: For now. 

Tr., p. 108, lines 16-25; p. 109. lines 1-9. 
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fund Malabar Cove, despite the acknowledged negative impact that would befall 

Madalyn Landing. By doing so, Florida Housing adversely affected Madalyn 

Landi ng' s substantial interests. 

Notice 

30. A representative of Madalyn Landing personally attended the Florida 

Housing Board meeting on December 12, 2008, when the Board voted to accept 

the credit underwriting rep0I1 recommendations concerning Malabar Cove. In 

addition, Madalyn Landing ordered relevant portions of the transcript of the Board 

meeting that was prepared by the court reporter retained by Florida Housing. See 

Exhibit A. That transcript shows that the Board voted to accept the Malabar Cove 

credit underwriting report recommendations. Tr. Excerpt, p. 44, lines 12~20. 

Disputed Issues of Material Fact and Law 

31. Disputed issues of material fact and law include: 

a. Whether development of Malabar Cove will have a negative tinancial 

impact on the existing Madalyn Landing apartment complex; 

b. Whether development of Malabar Cove will have a negative financial 

impact on other developments in the area that were funded by Florida Housing; 

c. Whether the current "sott" housing market in Palm Bay is temporary 

and whether single family home values will recover "in the future"; 
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d. Whether the prediction in the market studies that the Palm Bay 

housing market will recover "in the future" is sufficient justi!ication for the Florida 

Housing Board to approve the Malabar Cove credit underwriting report 

recommendations. despite an acknowledged "neaative" financial impact ono 

Madalyn Landing; 

e. Whether Florida Housing acted arbitrarily and capriciously by 

approving the Malabar C<lve credit underwriting report recommendations despite 

the conclusions in the credit underwriting reports that construction of Malabar 

Cove will likely have a negative tinancial impact on Madalyn Landing; 

f. Whether Florida Housing acted contrary to its own rules by approving 

the Malabar Cove credit underwriting report recommendations despite the 

condusions in the credit underwriting repans that construction of Malabar Cove 

will likely have a negative financial impact on Madalyn Landing; 

g. Whether Florida Housing acted arbitrarily by accepting the credit 

underwriting report recommendations for tv1alabar Cove just six weeks after 

rejecting the credit underwriting report recommendation for Pine Grove 

Apartments; 

h. Whether Florida Housing acted capriciously by accepting the credit 

underwriting report recommendations for t\:lalabar Cove jusl six weeks after 
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rejecting the credit underwriting report recommendation for Pine Grove 

Apartments; 

I. Whether Florida Housing's refusal to abide by its own precedent 

constituted an abuse of discretion; 

J. Whether Florida Housing was bound by the doctrine of stare decisis 

to reject the Malabar Cove credit underwriting report recommendations; and 

k. Whether Florida Housing's decision to accept the credit underwriting 

report recommendations concerning Malabar Cove is consistent with Florida 

Housing's statutory mission and its fiduciary duties. 

Ultimate Facts and Law 

32. The ultimate facts and law are that Madalyn Landing will suffer a 

severe negative financial impact as a result of Florida Housing's approval of the 

credit underwriting report recommendations concerning Malabar Cove, and that by 

approving the credit underwriter's recommendations for Malabar Cove, Florida 

Housing violated its own credit underwriting rule, broke with its own recent 

precedent interpreting rule 67-48.0072(10), acted arbitrarily and capriciously, and 

abused its discretion. 

Rules and Statutes 

33. Rules and statutes entitling Madalyn Landing to relief are sections 

120.569 and 120.57, Florida Statutes; part V of chapter 420, Florida Statutes; and 
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chapter 67-48, Florida Administrative Code, including rule 67-48.0072. The 

relationship of the alleged tacts to these statutes and rules has been discussed 

earlier in this petition. 

Relief Requested 

34 For the reasons expressed, Madalyn Landing requests the following: 

•	 That Florida Housing forward this petition to the Division of Administrative 

Hearings ("DOAH") to conduct a hearing in accordance with sections 

110.569 and 110.57(1), Florida Statutes; 

•	 That all activities of Florida Housing relating to closing of the SAIL and 

supplemental loans to Malabar Cove stop while this petition is considered by 

DOAH, in accordance with section 110.569(1)(a), Florida Statutes; 

•	 That the Administrative Law Judge ("AU") enter a recommended order 

finding that the Malabar Cove development will have a negative financial 

impact on Madalyn Landing; 

•	 That the AU enter a recommended order finding that Florida Housing 

violated its credit underwriting rule by approving the Malabar Cove credit 

underwriter's recommendations; 

•	 That the AU enter a recommended order finding that Florida Housing acted 

arbitrarily and capriciously by approving the Malabar Cove credit 

underwriter's recommendations; 
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• That the AU enter a recommended order finding that Florida Housing 

abused its discretion by approving the Malabar Cove credit underwriter's 

recommendations; 

• That the AU enter a recommended order directing Florida Housing to reject 

the credit underwriting report recommendations concerning Malabar Cove; 

and 

• That Florida Housing enter a Final Order adopting the AU's 

recommendations, as described above. 

R;s:su:ted~D(:~_ 
Donna E. Blanton 
Florida Bar No. 948500 
Radey Thomas Yon & Clark, P.A. 
301 S. Bronough Street, Suite 200 
Tallahassee, Florida 32301 
Tel: 850-425·66541 Fax: 850-425·6694 
Attorney for Petitioner 
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E.XCERPT OF PROCEED=S 

* * * * * 

MR. AUGER: Yes, since Debbie Blindennan 

couldn I t make the trip. So we 'ye got tlrree 

supplements, and let me take the first two up since 

they are Phase I and Phase 2 of a development I 

Malabar Cove. 

A'ld staff has, the reason that you got these, 

just t~eY're 3upplenlents auld you got these 

electronically on Friday as oppcsed to hard copy, we 

were -- as staff and the underwriters were working on 

this transaction. 

This was not an easy one for us to formulate a 

recommendati.on OIL At the last board meeting we went 

through a long discussion about whether or not to 

approve 0.. transact-ion in Duval County. You know f 

Duval County had been a longstanding soft market as 

evidenced by being in Location A in our application 

cycle for four to five years or six years maybe. 

And these are Location B and in Brevard County, 

which has not been Location A. The market study that 

you see referenced in the underwriting report talks 

about Brevard having been strong, I think '04, '05, 

'06, and t.he 95 percent occupancy, dipping alittle 
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bit in '07; but now, you know, in a slump that the 

rrarket study folks opine is due to the overbuilt 

single family stuff that's there. But it's a soft 

rrarket now, and they predict that the rrarket will 

corne back. in the future. So it's a little different 

market situation than Duval was. We've had something 

that was far more longstanding and clear. 

The rrarxet study also indicates that there will 

be some impact to a couple of developments nearby 

this that aY:e suffering. Now, neither one of those 

have a guarantee - - you know, nei ther one of those 

are Guarantee Fund where we guaranteed the rrortgage, 

nei ther one of them have SAIL in them, I don 1 t 

believe, but there are vacant units there in that 

ma.rket. 

For some time Florida Housing has been sort of a 

new constIUction culture. We 1 ve sort of erred on the 

side of when in doubt r,ry to produce the lli1its lli11ess 

there r s something, as we had last m:::mth in Duval 

County, that really gets us to put the brakes on 

that. And that was sort of how we were approaching 

this. I think the reality is we have a lot of 

markets in Florida I'ight now where we have terrq::::orary 

softness. 

And this week, with what we've learned about the 
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scarceness of our resources, not only this year but 

over the next potentially two years, you know, that 

rray be - - and we I re going to talk a1x:lut some of the 

strategic plarming issues in a few minutes in the 

board package, but just as a bigger picture pclicy 

that I think sort of plays into these discussions is 

sort of what IS the besL use of our resources In these 

times I and how do we make sure we're being gcx:x:l 

stewards of that? And so there's a lot of things to 

balance in that. 

So the staff reconmendation had been to approve 

these credit underwriting reflOrts, but we have serne 

folks here who would llke to talk and present to the 

board that I think will help us in the discussion as 

we're thinl<.ing through this. So the staff 

reconmendation for I and II was to approve these, but 

think it will be good for the Board to hear fran 

the folks that are here, and I guess we need to 

approve the recorrmendation for IlDtion and discussion, 

and then perhaps if we could get these folks. 

MS. STULTZ: You want us to take these up 

together or just open it up individually? 

MR. AUGER: Can we do them together? Let's do 

them together. So the recommendation would be the 

recanrnenda,tion would be the staff reccmnendation to 
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approve the credit underwriting rep::>rts for 

Malabar Cove, Phase I and Phase II. 

MS. STULTZ: Do I have lTDtion to approve for 

discussion? 

MS . TERRY: So lrove.
 

MS. SnnJTZ: Thank you. Do I have a second?
 

MS. SEROYER: Second for discussion.
 

MS. STULTZ; Thank you. 

MR . SCHARAGA; Excuse me. 

MS. STULTZ: Yes? 

MR. SCHARAGA: I don't agree with that. When is 

the time for me to say so? 

MS. STIJLTZ: We 1 re opening up for discussion. 

Would you like to take our discussion first? 

MR. AUGER: Would we like to hear from sane of 

the parties? 

MR. SCHARAGh: That's fine. But, I mean, you're 

going to call a vote on this after we hear it? 

MS. STULTZ: Correct. 

MR. SCHARAGA: So that what I may have to say 

would be mCXJt then. 

MS. STUIJTZ: Exactly. 

MR. AUGER: Or you can make a motion to amend 

the recomnendation. 

MR. FAIRMAN: Madam Chair I is this an 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6 

appropriate tinE for a break? 

MS. STULTZ: Absolutely, I agree. Can we break 

for five minutes :before we open up this discussion? 

I can do it, I have the gavel. Five-minute break. 

(Thereupon, a brief recess was taken.) 

MS. STill"TZ: If I can ask everybody to begin to 

take your seats, if I could have my Board back. 

Where were we? We have a motion and a second to 

take up, now 'We1re in discussion. "Are we invit.ing 

saneone up or did we have questions first from the 

Board? 

MR. AUGER: Well, I would entertain that we 

invite up Steve Frick from Vestcor. 

MS. STIJLTZ: Okay. Mr. Frick. 

MR. AUGE:R: And one of Vestcor ! 5 properties f 

Madalyn Landing, is one of the ones close by that 

MS. S11JLTZ: Yes. I don I t know if you've aware 

but we've received numerous e-mails over the last few 

days. 

MR. FRICK: Good mornlng. My name is 

Steve Frick, as Steve said, with the Vestcor 

Companies and wi th GP in Madalyn Landing, a 312-unit 

deal in Brevard COilllty. And we 1 ve been there the 

longest so welve got a pulse on the market. 

I think we have some credibility on this issue 
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based on a couple letters, which we e-rre.iled copies 

around. I don! t know if you've got them, I have 

copies if you'd like to refer to them. Let me know 

if you'd like copies. 

Madalyn Landing was in the '98 cycle in this 

construction in 2000, caning out of construction with 

pretty decent lease-up. We got to about 70 percent, 

we started to slow down, and 10 and behold we hear 

another deal is corning in on top of us in Palm Bay, 

which is a s~111 market. 

We wrote a letter on November 9th, 2000, which 

is embarrassingly accurate as to what's happened over 

time in that market since another deal came in. We 

referred to the narket, talked about some of the 

softness l.n the narket and some of the things that 

caused that, such as low to moderately priced single 

family homes in the Palm Bay market, low to 

moderately priced single family horne rentals lD the 

Palm Bay narket, limited resident pool with tenant 

qualification issues, and conventional multifarrcily 

rental canpetition with no income restrictions. I'm 

quoting from the letter. 

We've predicted what would happen, it happened, 

and so four years later we wrote another letter. And 

this was when the next deal - - that letter was 
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written l::>efore the Park at Palm Bay was built. The 

Park at Palm Bay was approved by Florida Housing, it 

was built. 

Four years later, another deal, Park at 

Palm Bay, caJne before Florida Housing. We wrot.e 

another letter and asked to be protected upon the 

rule which had been put in place in 2003, which 

basically requires an analysis of the impact that any 

new deal would have on existing deals at the time I 

and we asked that you look at that in analyzing the 

deal. 

And we pointed out that the same issues were in 

place I and we pointed out over the four years since 

the Park at Palm Bay came into being I we accumulated 

2.5 in operating deficit escrows as well as 

$2.5 million pay-down to the loan. 

So there's our two letters asking, one, to be 

protected, and, two, alerting to the market issues in 

Palm Bay. 

In 2004, hurricanes came through in 

Brevard County, and for 2005 and 2006 the deficits 

stopped. The deals, the Villas - - I mean the Park at 

Palm Bay and Madalyn Landing got above 90 percent. 

Because we had paid down our loan, we finally got to 

break even; sat there making a little money in 2005 
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and 2006 -- post-hurricane, things were built back 

up, competition came back into play -- and the rrarket 

started down again in 2007. 

Now, I don't want you all to take my word for 

the softness in the market, so I'll quote from the 

Nova Grad market study I which is part of this 

presentation to you today. It was done, it was 

updated on September 15, 2008. Let me read just a 

few of phrases from that rrarket study. 

liThe overall softness in the rrarket indicates 

that at this time lower LIlITe rents would be 

necessary. Based up:m our rna.rket research, the 

rental market in Palm Bay is currently soft with 

decreasing rents at the LIHTC progress. 

HIn June of 2008 we recorrnnended a reduction of 

the subjectls prop::>sed LII-ITe rents -- thatrs in 

reference in Malabar. Current rrarket conditions 

indicate that another reduction is necessary. As of 

the date of this rePJrt, the property ... II 

This is reference to Villas at Palm Bay, it says 

it was the only comparable property in lease-up to 

get any absorption infonnation. 

So they quote: liAs of the date of this rePJrt, 

the property has leased 55 of 160 total units, which 

equates to a~n absorption rate of approximately six 
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units per month. According to the nanager, lease-up 

has been slow due to competition from single family 

hanes for rent in the market. II 

If that sounds familiar, it's because we talked 

about it in our two letters. 

"Based on this infonnation, the continued 

softening of the market and the perforTIBIlce of Villas 

of Palm Bay I we expect subj eet n 

This is market study guy. 

n we expect the subj eet to achieve an 

absorption rate similar to Villas of Palm Bay of six 

uni ts per month. 

"Olrrent rents at the property and indications 

that the nBxket continues to soften, it would appear 

that a further reduction in rents is warranted. II 

"All of the ... " this is in the rental 

comparable section. 

"All of the IIIHTC properties except Babal Palms 

have reduced their rents since our last survey in 

June of 2008. Generally 11 

This is fUlmYI after all those statements, 

alrrost canical. 

llCRI1erally, rent increases do not appear likely 

in the immediate tutLrre based on current ma.rket 

conditions. II 
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That's from the market study. 

Now lid like to quote from the market section of 

lll1derwriting report which was presented to you guys 

tcxJay. 

"Average occupancy was reported at 87 percent. 

Nova Grad concludes ... II 

And this is Seltzer analysis of the Nova Grad 

study, which I would say is accurate. 

"Nova Grad carrelue!es that the reduced occupancy 

rate is directly related to the current economic 

downturn in general, and to the decline in single 

family home nBrkets specifically. 

"Nova Grad believes [,he current situation to be 

temporary ane! that single family heme values will 

recover ... II 

Now, get this. 

they will recover in the future." No time" 

table. 

ITNova Grad concludes that when the supply of 

cooq::>l2ting single family homes is reduced to nomal 

levels, affordable housing occupancy levels will 

increase to levels just below those experienced 

between 2004 and 2006. II 

And those were the post -hurricane years. 

And then Seltzer ~'lanagemerrt did a good job, I 
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think, of summarizing here the impa.ct that the 

Malabar Cove will have on existing deals in that 

rrarket. 

IITIle subject will compete directly with both 

Madalyn Landing and Park at Palm Bay." 

And it goes on to talk about the Malabar Cove 

because it r s new and so forth will have a canpetitive 

advantage. 

And it talks about; "This would suggest that 

the economic occupancy at the Park at Palm Bay and 

Madalyn Landing will be somewhat less than that of 

the slillject and possibly at below break-even levels 

once the market stabilizes. Construction of the 

subject development will likely have a negative 

impact to beth Madalyn Landing and Park at Palm Bay." 

I r d like to leave you with this f and I think 

Mr. Scharaga said it earlier in the meeting, you have 

a fiduciary resp:msibility to the ta.xp.3.yers of the 

State of Florida. This deal is asking for 

$7.6 million In SAn and supplemental loan. There's 

much better uses for that money than to go into a 

market such as this where the prediction on the part 

of the rrarkel study professional and the underwriter 

is that this unit will lease up at six units per 

month. That tells you all you need to know about the 
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market. 

And there! s no time table as to when this market 

would corne back. And we would submit that if anyone 

thinks Palm Bay is going to be the lead area in 

reI:x:mnd in home values, I think that would be just a 

little bit incredlble. 

'TI1ank you for the opportuni ty to speak here 

today. 

MS. STULTZ: Thank you. 

MR. AUGER: We '11 recogni ze Scott CuIp from 

Atlantic Housing on behalf of the Malabars. 

MS. STULTZ: 'TI1ank you for the pictures. 

MR. ClIT,P: Scott Culp, for Atlantic Housing. 

I, of course, was here last month for a very 

different, uniquely different situation that was 

before you, and here this month with the same 

developer coming back, making claims in another area. 

I question the earnestness and the genuineness 

of their cIa ims I and what they' re asking of you and 

what they1re saying their concerns are; a developer 

with troubled properties throughout the state, a 

developer who we are alongside in every county 

they're in, and through all of our studies show that 

we are consistently ~)ut seven percent higher 111 

occup:mcy, every location that welre alongside of 
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them; a developer who is no longer interested in 

developing new affordable W1its in the state, who has 

as its prima0j goal protecting their portfolio; and 

who came t-O the Brevard County Housing Finance 

Authority when we were getting final approval of our 

closing dOC1~ents for this particular development. 

As you may have read or may not have read in the 

credit undel..--writing package, the taxes and bonds are 

closed in this community. The community, as you can 

see from the pictures, is under construction. Site 

work is alrrost complete. We have pulled the building 

permi ts I we're alxut ready to start construction. 'We 

are developing 148 affordable units in that location, 

period. That is happening, those bonds are closed. 

We are proceeding. 

Mr. Frick's quote, and I' 11 read from the 

excerpt from the transcript at the Brevard County 

Housing Fin....:mce Authority meeting: 

"Let me close by just telling you that -- and I 

don't want this to sound like a threat, but 

Madalyn Landinq apartments will go over under, tax 

credits will blow up, and 340 units of affordable 

housing will be Jost if the 148 units are built, 

because we are not going to fund it anyrrore, our 

investor is not going to flll1d it anyrrore. II 
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1 Okay. We are Ilnner construction, we are closed. 

2 If what he G;1id at Breva:r:-d County Housing Finance 

3 AuLhor"ity is accurate, he 1 8 not going to fund the 

4 deal anymore. You've lost 340 units of affordable 

5 housing. Now more than eve:::- yOll need our 148 units. 

6 Ei ther that or he waSil' t edLTlest in what he was 

7 saying to Brevard HFA, or he's not quite earnest lD 

B what he I s saying to you, 1 1 m Dot quite sure what the 

9 case is; tut, we are develq.::ing and blJi Iding 118 

10 units in this location. 

11 I think it. I 6 i.mlJortant that we all know the 

12 very preca:::::j.ous nature right now of t:1.e SAIL program. 

13 We know the difficulty in the financial indnstry 

14 today of getLng any Bond/SAIL deal closed. We don't 

15 know the future of that pr-ograrn, we don I t know if 

16 ther"e will be a future of that program. We have 

17 indications in all the refDrts that the affordable 

18 housing dermnd is going to increase. You rove rrarket 

19 studies ~hat say ~ha~ it's going to increase. And to 

20 not build tht::: dffordable housing while we have tha~ 

21 funding ava'lab1e, when it meets all the criteria of 

22 your llildenvriters and all the criteria from the 

23 market study, it would seem to be shorlsighted. 

24 I do quest ion whether or not there r sather 

25 issues here. Why jo we have occupancy levels that 
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are lower in most of their comrmmities than the 

comparable products that you had helped to finance? 

Why are our comrmmitles in that same market area 

doing better tharl their commwlities? 

Maybe one indicator might be, you see this 

package here? This is 182 pages of police calls from 

Madalyn Landings in the last 20 months! over 3,000 

calls fran! Madalyn Landings in the last 20 months. 

Here's 20 pages of police calls for our two 

properties in that same period; 300 approximate 

calls. Is there some problem with management? Is 

there some problem with whatls been allowed to 

happen'? 

If you read the entire transcript at Brevard 

County HFA where they approved our final closing 

documents and they questioned, based upon people that 

are there i11 the local market and had to put up with 

the City of Palm Bay coming to the Brevard County 

HFA, saying; HPJ ease don r t do anything like 

Madalyn Landings, we have so many problems there. 

Please don't create those problems for us. rr 

I question whether this is illl issue really of 

market or whether it's a question of management. 

The tmderwriter relX'rt that you have before you 

tooay has recormnendati::ms. They've evaluated the 
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market. Ycu have wlderwriters, it's their role, it's 

their resrxxlsibility. W~ actually delayed bringing 

this to the board to give them additional time 

beca:.rse they had heard from other people in the areal 

particularly Vestcor. So you gave them additional 

time to look at the market to make sure that this was 

d good decisio~, that the recommendation was right. 

So you Gave them additional time to do that. That's 

why this is camina to this ooard meeting and wasn r L 

at the prior .l::::oa-rd meeting. 

Their indication, Seltzer concludes thaL the 

underlying economic data and its own due diligence 

sup.P=Jrts Nova Grad. \ s stabilized occupancy assumption 

of 94 percent. 

"Seltzer concludes that the Wlderlying economic 

data and its JWTI due diligence supports Navar Grad's 

rental r~t.e assumpt.ions." 

We've got a lot invested in this community. We 

deve]op quality affordable units, that IS all we do. 

We o!11y do that dOMl in Florida. We I ve been a 

producer with you, and stakeholders and partners with 

you for a long time, and we're going to continue to 

do that. We're one at the few that have been atle to 

continue to do thor with the Bond/SAIL program. That 

program may come to an end, we don I t know. 
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But to - - because of a developer who has 

questionable motivations and contradicting statements 

on what they're actually doing with their existing 

properties, trying to prevent a deal from having the 

resources that nBke it economically sustainable just 

doesn' t seem to fit with the mission and where we've 

been with this organization long-term. 

We've developed over 20,000 units lD Florida, 

wi th your help. Those illlits are doing well. We pay 

our SAIL loan interest I and we 1 re going to continue 

to develop affordable illlits throughout Florida. 

And I thi.nk this attempt to try and -- it's 

essentially somewhat of a reverse nimbyism. We're 

used to dealing with this in zoning hearings and camp 

plan amendment hearings and conceptual site plan 

approval, POD hearings; we1re not used to dealing 

with it in the nature of trying to provide the 

affordable housing that the needs and the studies 

show are needed, studies and report show are needed. 

And the studies and report show that the demand 

is going to grow, so you know your limitations on 

your funding I you know your limitations on what you 

can do in the future I and you know tb.at all your 

reports show that the derrand j s going to grow. 

And we don r t feel that_ there r s any justification 
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at this point for denying the funding that rrakes this 

community economically sJstainable long-term. 

Thank you. 

MS. STULTZ: Thank you. 

MR. AUGER: r-tada.'11 Chair, if I nay, I do~rt have 

copies of these so 1\11 ~ust -- if you all will kind 

of pass those down. 

Those are the monitoring reports and you can 

just kind of sec the pictures. Those are the 

monitoring l:ep:lI."Ls from M:idalyn Landing from 

SepteII1lJer and from Park at Palm Bay from March. They 

were bott. WE~re satisfactory, satisfactory reviews I 

and you just ~let some pictures there that give you a 

sense that ti1ey do appear to be properties that are 

not falling into horrible disrepair and that sort of 

thing. 

MS. cox; Steve, Sheila r~s copies for a:l the 

board members. 

tvlR.. AUGER: Great. Thank you, Laura. 

M.S. STULTZ: Th.:lt r s fine. 

MR. FRICK: Thank you. I SUSpect they're going 

to build Lhe 148 units anyway, so now to give 

$7.6 millicJn of state money I think ,"",uld be 

irresponsible. 

Let me talk abo~t the crime statistics for a 



1 second. First of all, we're across the street -­ the 

2 only market where welre actually across the street in 

3 same market with a like-type product is in Sanford. 

4 We pulled the crime statistics this week from their 

5 deal in Sanford and 01..11: deal in Sanford. We're 

6 literally across the street. We've got more units 

7 than they've qat, and they've got a ga.te on theiL 

8 carmunity a.nn we don't. There's been 360 calls to 

9 their property since June, there'S been 249 to ours. 

10 Okay? Didn't wallL to air there but since Scott 

1l wanted tu bring that out. 

12 1here's crime at affordable communities and 

l3 especially in ones in so':t market where the average 

14 median incomes are dONn to the 40 percent level 

15 rather than t.he GO percent. 

16 Yes, sit-? 

17 MR. SCHARAGA: Steve, can I ask you a question? 

18 You've made a statement j\1st now that they will build 

19 this lUli t without our money. 

20 MR. PRTCK: 'that's what he jusc said. 

21 MS. STeLTZ; They're lUlder construction. 

22 MR. SCffARAGl\: In other words, they're going to 

23 build ~-

24 MR. FRICK: I '01 just going by -­

2~ MR. SCHARAG/\.: Al~ right. I'll ask Scott. 
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MR. FRICK: Ot.h?Y deals, it Ie the management of 

MadalJ!!l Land ing that's Cdusing the issue here. We 

we T re not ma::laging- Park at Palm Bay I we r re not 

managing Villas at Palm Bay. I'm assuminq they must 

have real~.y pexx management to only get five units 

absorption and not toke our lenants into their 

propeI."ly Lhey're not leasing up. The 94 percent is, 

you're bettir,g on the company, on the 94 percent 

occupancy to go reck to the 105 ar:a the •06 levels I 

which are post-hurricane levels. 

Scott talked about this deal getting to the 

94 percent level, it's 87 today. OUr property is 

80 percent occupied, 70 percent economir-~ okay? 

Which is act.ually lower than SeptEXJber now three 

rn:mths later. And 1 Slt:spect this market may be in 

further decliLe, and the language in the rrarket study 

by Nova G1:ad will tell you the same thinq, declining 

rents. 

But just let. me reiterate Lhe management issue, 

it S not Vestcur. L.cDk at Villas at Palm Bay, look 

at Park at Palm Bay, it's a market issue, not a 

rranagernent issue, 

MR . SCJ-lARAGA: Excuse me, Madam Chai r . 1 s the 

underwriter for Lhis, Seltzer, is he here? 

MS. STOLT:?: Ben Jchnson, he is. 

I 
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MR . SCHARAGA: Ben? 

MR. JOHNSON; Yes, sir. 

MS. STULTZ: Ben could you please come up to the 

Mike? Pcx")r Ben. 

And I'm going to say something real quick 

because I don't know if you're aware of this. When 

Florida Housing -- because we had this discussion 

several yeays ago alx)ut credit llilderwriting. That· s 

part of pclicy, the board and staff direct who our 

underwriters are and the criteria by which they 

you know, how something actually gets through 

underwriting. So I just wanted to make sure that you 

were aware of that. 

Because tIEt's something that, as Steve and I, 

we sort of talk about what gets you through. What is 

that criteria? vfr:.at should \..re tell them? You know, 

we want to use as criteria. And that changes and it 

evolves. And part of our strategic planning and what 

we're going to talk about next is do we want to 

define for them, you know/ soft narket criteria? 

Maybe we want to say if it gets to this percentage, 

you know wha t ? We don I t even want to see it, it 

shouldn't caTe to us. We help direct that. I just 

wanted to rroc~ke that clear because poor Ben's going to 

get -­
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1 MR. SCHARl\Gl\ ~ Ben, wI ~en you did your 

2 underwriting, did you tave the information that Steve 

3 was tal king about as far as the vacancy situation, 

4 L~e lease-up situation in the markets? 

5 MR. JOHNSON: Yes, we did. 

6 MS. ST'JLT2'.; "!ou did? So you took that all into 

7 consideration then? 

8 MR. JOHNSON: Yes, we den. 

9 MR. SCHARAGA: That's all I wanted to know. 

10 MR. AUGER: And then r_hp underwriting report 

11 mentions, it talks about the ma~ket, it also talks 

12 about the imp"ct of Madalyn Landing and Park aL Palm 

13 Bay. 

14 MS _ STU~TZ: Where was I reading that? What 

]5 page? 

16 MR. A'JGER: :f you look at 8 -7 tlu-ough 8-9 of 

17 the illlderwcLting rep:::>rt, 1 1 m look.ing at 

18 Malabar Cove I where i t t~'tlks aOOut - ­ on 8-9, it 

19 talks abouL existing pmperty impact. And again when 

20 we were ':ormulating t.he recommenmt ion , we were 

2] looking at the bar of Guarantee Fund properties and 

22 that sort of thing ann markets where there had been 

23 historical softIless, and the difference of that 

24 scenario versus tnis scenario when we were 

25 fOTIIUlating this recommendation. 
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1 The fWleJiug scenario that we r 11 be dealing wit.h, 

2 you know, in the next couple of years certainly gives 

3 one pause atx:mt the course that we 1 ve been on, if we 

4 can get there with doing it we should do it. That's 

5 scmething that certainly in this week, as l've been 

6 hearing nDre and nore of the presentation on the 

7 budget, has been an issue. 

8 MR. SCEARAG!\.: May I ask another question? 

9 MS. STULTZ: Yes. 

10 MR . SCHI\RAG!\.: Madam Chair. 

11 Steve I do you think that we have to we, 

12 meaning the staff I OT you all have to go reck cmd 

13 do a littJ.e bit more homework on this? Up:iate this 

J4 situation? 

15 MS. STOLTZ: 

16 confased. 

17 MR. ACGER: 

18 the remedies. 

19 MS. STULTZ; 

20 MR. AUGER, 

21 useful would be, 

Which situation? 1 1m just 

Occupancy, and where it is now and 

Okay. You're asking steve? 

Something that I think could be 

we have a lot -- there'S a lot of 

22 rrarkets in Florida that are cun·ently temporarily 

23 soft that staff could go back and lock at, you know, 

24 what's the impact of the deals that we have in the 

25 pipeline? You know I and the ones in soft rrarkets? 
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1 What would an implication of saylng, you know, no, we 

2 don I t want to do deals where there is serne temporary 

3 softness or what we think is temp:>rary soft, the 

4 rrarket study opines it I S temp:>ri1ry softness, and what 

5 aI'e the potential impacts to or what are the 

6 developments in those areas that have vacancy tmits, 

7 and bring bac::.c iJ. more holistic plcture of that. 

8 So as we1ve been going through the things sort 

9 of one by one, we t re really at a point where the 

10 M3.1abdI-s are kind ot the first ones here, but there's 

11 lots of market.s where there I s temp:>rary softness and 

12 vacant units, and so to make sure that we're sort of 

13 clear about what our policy is going forward. Do we 

14 want. err on the side of doing deals even if there's 

15 temp:>rary softness and it may inpa..ct some? Or do we 

16 need to look at d different approach to approving 

17 deal s where there is what appears to :be sane 

18 temporary softness? 

19 ME. STULTZ: Here'S my - ­ I have just an issue 

20 t'1at I want to ta~k ab:Jut. 

21 MR. SCHARAGl''l.; 'fa1k into the mike. 

22 MR. AUGER: I want for us to realize that by us 

23 sitting up here and welre taking a credit 

21 underwrit in:::; we llave a positive credit 

25 underwritinSl report from our credit underwriters. 
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They've been through our process that we established 

for Lhe.m successfully. And for us to sit up here and 

decline deaJ s based on thatj okay? The rrarkets we 

get, I mean, we're setting a precedent. We are 

setting, arc.: we going to b.."'?:gin to do this? Because 

it's going to happen in the next couple of years? 

JVIR. FAIRMAN: It's 1 ike Pine Grove, all because 

of the Guar,cmtee Fwld. 

MS. STULTZ: Yeah, all because of the Guarantee 

Fund. I mean, this is what we I re beginning to do. 

We're seeing it at every meetinq now, and getting 

phone calls, e-·nails, all this sort of stuff. And 

I'm think.ing, is this t.he direction that we want to 

take? Becilllse, if so, we1re going to review every 

deal that comes before iL. 

MS. SEROYER; f'4.'ldam Chair f J11d.y I ask one 

question? 

MS. ,sTOLTZ; Go ahead. 

MS. smoYER: Do you still stano behind your 

credit undervvriting and why? 

MR. ,JOHNSON: Absolutely, we do. I can tell 

you, this is indeed the weakest market that we've 

ever seen a transaction. InitiallY, my reaction was 

this deal will never work because of the low 

occupancies. The economic occupancy that we've 
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uti 1ized in this transdct~,on is 85 -percent, which is 

the lowest that we rve ever utilizE"'d of a"ly 

reccmnendation that r s cume in tront of YOu; however I 

it still meets your criteria at 85 percent occupancy. 

We have t.;.pdated (x.:cupancy infomation through 

October. I believe that the ITBrket is still 

relatively stable aL 87 occupancy. AbsolutelYI if 

anything hac cQanged between the time I submitted my 

recomne.ndation and ~he time I got here, I \IlOuld 

personally have reouested that. the recomnendatiull be 

pulled. Dut. eve1.Y recommer.dat.ion that comes before 

you still has cur blessings and our approval. Like l 

say, just to repeat myself, if somethng had chanCjed 

would have been the first to pull it. 

MS. SEROYER: Thank you. Just one more question 

on that. Have we ever experienced a problem ur 

default Witll the developel'? 

MS. STULTZ: The current rleveloper? 

M.S. SEROYER: Um-l1'-lffi. 

MS. ST,JLTZ: Have we? 

MR. CUJJP; No. 

MR. JOHNSON: No. 

MS. STlJLTZ: ckciy. 

MS. SE:ROY2R: Oka\' . ':'hanks. 

MR. SCIJIIPAGA: J think I would like to dispute 
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your statement. First of all, let me say one thing, 

think the projects that I have seen from Atlantic 

are beautiful. So there's no doubt if there was a 

soft market and that someone would survive in that 

market, I wo,jld think that they would with their 

product. 

But what we're doing is no different than if you 

have a credit line with a bank for X-amount of 

dollars, and that credi t line is renewable on a 

yearly resis; and eight months into the year, the 

bank cernes up to you and says, nWe can I t do it any 

:more, we1ve got La back off your credit line. 1t Is 

that happening? Sure ls happening, all over the 

place. 

So the reason for that is putting gocxi money 

after bad is the reason they're trying to do that to 

prevent their lOF.ses, obviously. 

And, again, I don 1 t want to sound like a broken 

record but T do bel ieve it is our job to make sure 

that we prot:ect the State's funds. 

Moo. STUI.1Z: Absolutely. 

MR. SCH~C~: Imd, Scott, this is not personal. 

MR. CUl,P: I agree with you. 

MR. SCI-IARAGA: Okay. Like I said before, and I 

don't want to reiterate, your projects are beautiful. 


