BEFORE THE FLORIDA HOUSING FINANCE CORPORATION |

ROSEDALE HOLDINGS, LLC,
H&H DEVELOPMENT, LLC, and
BROOKESTONE [, LP,

. FHFC Case No. 2013-038BP
Petitioners,

RFA 2013-001
Vs, DOAH Case No. _
FLORIDA HOUSING FINANCE CORPORATION,

Respondent.

FORMAL WRITTEN PROTEST
AND PETITION FOR FORMAL ADMINISTRATIVE HEARING

Petitioners Rosedale Holdings, LLC, H&H Residential Development. LLC, and
Brookestsone I, LP, by and through undersigned counsel, file this Formal Written Protest and
Petition for Formal Administrative Hearing (“Petition”) pursuant to Section 120.57(3), Florida
Statutes, and Rule 28-110.003, Florida Administrative Code. This Petition challenges the
intended decision of Respondent, Florida Housing Finance Corporation (“Florida Housing” or
the “Corporation”) to award low-income housing tax credits (“Housing Credits™) in response to
the Request for Applications 2013-001 for Affordable Housing Developments Located in
Medium and Small Counties (the “RFA™).

Parties

1. Petitioner Brookestone I, LP, is a limited partnership organized under the laws of the

State of Florida. Petitioners Rosedale Holdings, LLC and H&H Residential Development, LLC,

are both authorized to transact business in Florida, and are specifically named in the Notice of



Intended Decision. All Petitioners are named in and submitted the application for the
Brookestone I development to be located in Leon County (Application 2014-007C).  For
purposes of this proceeding, Petitioners’ address and telephone number are those of its
undersigned counsel. |

2. Florida Housing is the agency affected by this Petition. Florida Housing's address is
227 N. Bronough Street, Suite 5000, Tallahassee, Florida 32301.

Statement of Ultimate Facts

Background

3. Florida Housing is designated as the housing credit agency for the State of Florida
within the meaning of Section 42(h)(7)(A) of the Internal Revenue Code and has the
responsibility and authority to establish procedures for allocating and distributing Housing
Credits. § 420.5099, Fla. Stat. (2013).

4. On September 19, 2013, Florida Housing issued the RFA seeking to award an
estimated $11,166,425 of Housing Credits for proposed developments in Medium Counties and
an estimated $1,308,328 of Housing Credits in Small Counties.

5. The RFA provides for a lottery number to be randomly assigned to each
Application.

6. The RFA also provides for the Applications to be evaluated and scored by a Review
Committee. Each Application can receive a maximum of 27 points consisting of two different
types of point items: (1) Proximity to Transit and Community Services, worth a maximum of 22
points; and (2) Local Government Contributions, worth a maximum of 5 points. [RFA § 5, p.
38]. These scores play a significant role in Florida Housing's funding decisions. [RFA § 4.B..

pp. 36-37].



7. The Funding Selection process as described in the RFA limits the developments
eligible for funding to those that meet certain eligibility requirements described throughout the
RFA. [RFA § 4.B., p. 38]. Those Applications eligible for funding are then sorted and ranked in
order from highest to lowest based on the following applied in this order, with eligible Small
County Applications and eligible Medium County Applications to be listed separately:

a. Highest to lowest score (taking into consideration any
Development Category Funding Preference);

b. The Applicant's eligibility for the Per Unit Construction Funding
Preference, with Applications that qualify for the preference
ranked above those that do not;

C. The Application's Leveraging Classification, with developments
with a Classification of A as the top priority;

d. The Application's eligibility for the Florida Job Creation
Preference, with Applications that qualify for the preference
ranked above those that do not; and

2 Lottery number, with the lowest lottery number receiving the
preference.

[RFA § 4.B., p. 38]. A Funding Test and County Test are also applied. Under the Funding Test,
Small County Applications will be selected for funding only if there is enough Small County
funding available to fully fund the Eligible Housing Credit Request Amount, and Medium
County Applications will be selected for funding only if there is enough Medium County funding
available to fully fund the Eligible Housing Credit Request Amount [RFA § 4.B., p. 38]. Under
the County Test, funding is limited to one Application per county unless the only eligible
unfunded Applications that can meet the Funding Test are located in a county where an
Application has already been selected for funding. [RFA § 4.B., p. 38].

8. The RFA also establishes certain Goals. For the Applications located in Medium

Counties, Florida Housing has a goal to fund one development that is eligible for the SunRail



Station TOD Funding Preference (as outlined in the RFA for developments located in Seminole
County and Volusia County). Within the Medium County Application List, the first Application
considered for funding will be the highest scoring eligible Application that qualifies for the
SunRail Station TOD Funding Preference. For Applications located in Small Counties, Florida
Housing has a goal to fund one Application located in the Florida Keys Area (as outlined in the
RFA for developments located in Monroe County). Within -the Small County Application List,
the first Application that will be considered for funding will be the highest scoring eligible
Application that qualifies for the Florida Keys Area goal. Once the goal is met, or if no eligible
Applications meet the goal, then the highest scoring eligible unfunded Applications will be
considered for funding subject to the County Test and the Funding Test. If there is remaining
funding available and no unfunded Applications meet both the County Test and the Funding
Test, then the highest scoring eligible unfunded Application that meets the Funding Test will be
selected for funding. [RFA § 4.B. pp. 38-39].

9. The deadline for receipt of applications was 2:00 p.m. on October 17, 2013.

10. Florida Housing received 96 applications in response to the RFA, including
Petitioners® application for the Brookestone I development to be located in Leon County
(Application 2014-007C).

11.  Florida Housing's Executive Director designated five Florida Housing staff members
to serve as the Review Committee for the RFA.

12, The Review Committee met on November 5, 2013 to discuss the applications and

answer any questions of the Review Committee members.



13.  The Review Committee met again on November 21, 2013 to submit their scores with
respect to each application and to develop a recommendation to submit to Florida Housing's
Board.

14. At the Board's December 13, 2013 meeting, the Review Committee presented its
funding recommendation to the Board along with an RFA 2013-001 Sorting Order Chart
showing the Applications listed in order from highest to lowest total score as well as identifying
Applications deemed ineligible for funding.

15. On December 13, 2013, Florida Housing'g Board approved the recommendation of
the Review Committee to select 11 applications for funding and invite the recommended
applicants to enter credit underwriting. Those recommended include (among others): Paradise
Point Senior Housing (Monroe County), Arbours at Tumblin Creek (Alachua County), and
Madison Crossing (Osceola County).

16. At 11:33 am. on December 13, 2013, Florida Housing posted on its website its
Notice of Intended Decision, consisting of two documents: (1) a document entitled “RFA 2013-
001 Medium-Small RFA Received Applications” (the “Received Applications Posting”)
showing the scores awarded to the applications, the preferences for which they qualify, and their
lottery number, and (2) a document entitled “RFA 2013-001 Medium-Small County Geographic
RFA Recommendations.” showing those Applications recommended for funding . A copy of the
Intended Decision (consisting of both documents) is attached as Exhibit “A.”

17. On December 17, 2013, Petitioners timely filed a notice of intent to protest Florida
Housing's Intended Decision.

18.  In accordance with Section 120.57(3)(b), Florida Statutes, this Petition is being filed

within 10 days of the date on which the notice of intent to protest was filed.



19.  The Received Applications Posting (included in Exhibit "A") indicates that the
Brookestone I development received the maximum 27 points and a lottery number of 17. Other
applications for development also received the maximum score of 27 points, and qualify for the
same preferences as Brookestone I, but have lower lottery numbers than Brookestone I,
including Arbours at Tumblin Creek (Application 2014-046C), with a lottery number of 2;
Madison Crossing (Application 2014-010C), with a lottery number of 5; and Summerset
Apartments (Application 2014-008C). Of these applications, Arbours at Tumblin Creek and
Madison Creek have been recommended for funding. In addition, Paradise Point Senior Housing
(Application 2014-080C) was recommended for funding to meet the Florida Keys Goal.
However, Brookestone I should instead be recommended for funding because none of these four
referenced applications is eligible for funding under the terms of the RFA.

Madison Crossing is Not Eligible for Funding Under the RFA

20. Madison Crossing (Application 2014-010C) is not eligible for funding because the
application fails to show that the sources equal or exceed the uses, as required by the RFA.

21. The RFA provides that the application will be scored based on certain mandatory
items that expressly require the application to show that sources must equal or exceed uses. RFA
§. 5 at p. 41 (“Development Cost Pro Forma (listing expense or uses) and Construction/Rehab.
Analysis and Permanent analysis (listing sources)—Sources must equal or exceed uses”). See
also RFA §. 4.9.c at p. 33 (“the sources must equal or exceed the uses™), and RFA at p 27 (“The
total amount of monetary funds determined to be in funding proposals must equal or exceed
uses.”).

22.  The Madison Crossing application fails to show sufficient sources to cover uses, in

part because: (a) The application contains no documentation of an HC Bridge Loan, so it cannot



be counted as a source of funding; and (b) in order to consider the full amount available from the
Construction Loan ($14,124,091), the commitment fee amount (one percent (1%) of the Loan per
Attachment 13 at p. 2) shown on the Pro Forma would be increased from $85.620.45 to
$141,240.91, an amount that would cause the sources to be insufficient to cover the uses.

23.  Accordingly, Madison Crossing (Application 2014-010C) is not eligible for funding.

Arbours at Tumblin Creek is Not Eligible for Funding Under the RFA

24.  Arbours at Tumblin Creek (Application 2014-046C) is not eligible for funding
because the submitted equity proposal fails to “state the anticipated dollar amount of Housing
Credit allocation to be purchased,” as required by the RFA  And without consideration of the
equity proposal as a source of financing, the application fails to show that the sources equal or
exceed uses , as required by the RFA.

25.  For the purposes of the RFA, to be counted as a source an equity proposal must meet
certain requirements. Among other things, it must “state the anticipated dollar amount of
Housing Credit allocation to be purchased.” [RFA § 4, A.9.d.(2)(b)]. '

26. The equity proposal submitted with this application (see pages 49-51 of the
application) does not include this required information.’ The equity proposal therefore may not
be considered a source of funding.

27.  Without consideration of the equity proposal as a source of financing, the application
fails to show that the sources equal or exceed uses , as required by the RFA.

28.  Accordingly, Arbours at Tumblin Creek (Application 2014-046C) is not eligible for

funding.

! The application submitted by Arbours at Ambassador Place (Application 2014-117C) in response to RFA 2013-
002 contains a similar equity proposal; and this application was determined to be not eligible for funding.



Paradise Point Senior Housing is Not Eligible for Funding Under the RFA

29. Paradise Point Senior Housing (Application 2014-080C) is not eligible for funding
because the Housing Credit Request Amount is less than the anticipated amount of credit
allocation stated in the equity proposal, and the equity proposal therefore may not be considered
a source of funding. And without consideration of the equity proposal as a source of financing,
the application fails to show that the sources equal or exceed uses , as required by the RFA.

30. The RFA states that “if the Eligible Housing Credit Request Amount is less .than the
anticipated amount of credit allocation stated in the equity proposal, the equity proposal will not
be considered a source of funding.” See RFA § 4.A.9.d.(2)(a) at p. 36.

31.  The Equity Proposal attached to the application shows the Eligible Housing Request
Amount is $11,750,000 ($1,175,000 annually) and the aﬁticipated amount of credit allocation to
be purchased as $11,778,825.

32. Because the Housing Credit Request Amount ($11,750,000) is less than the
anticipated amount of credit allocation stated in the equity proposal ($11,778,825), the equity
proposal therefore may not be considered a source of funding,

33.  Without consideration of the equity proposal as a source of financing, the application
fails to show that the sources equal or exceed uses , as required by the RFA.

34.  Accordingly, Paradise Point Senior Housing (Application 2014-080C) is not eligible
for funding.

Summerset Apartments is Not Eligible for Funding Under the RFA

35.  Summerset Apartments (Application 2014-008C) is not eligible for funding because

it fails to include the required evidence of site control.



36. The RFA requires the Applicant to demonstrate site control by providing, as
Attachment 8 to Exhibit A of the Application, certain documentation in the form of: (a) an
Eligible Contract, (b) a Deed or Certificate of Title or (¢) a Lease. RFA §.4.A.7.

37. For the purposes of the RFA, an eligible contract is one that has a term that does not
expire before a date that is six (6) months after the Application Deadline or that contains
extension options exercisable by the purchaser and conditioned solely upon payment of
additional monies which, if exercised, would extend the term to a date that is not earlier than six
(6) months after the Application Deadline. RFA §. 4.A.7.a.

38.  The Application Deadline was October 17, 2013, and the date six months thereafter
is April 17, 2014.

39. The application includes as Attachment 8 to Exhibit A, a “Real Estate Purchase
Agreement” dated August 28, 2013. This agreement provides for a 120-day due diligence period
(Paragraph 5.f at p. 4), which expires on December 26, 2013. The agreement also gives the
purchaser the right to extend the closing for three 30-day extension periods (Paragraph 5.g. at p.
4), for a total of 90 days; however, the agreement states that closing is to occur no later than
April 1, 2013 (second Paragraph 5.g. at p. 4). As such, the agreement is not an eligible contract
because it does not have a term that does not expire before April 17, 2014,

40. Because it fails to include the required evidence of site control, Summerset
Apartments (Application 2014-008C) is not eligible for funding.

Disputed Issues of Material Fact

41. The disputed issues of material fact include, but are not limited to:

? Petitioners reserve the right to amend or supplement this Petition, including but not limited to, the disputed issues
of material fact, to the extent that they learn of additional issues of material fact in the course of discovery and
preparation for final hearing in this matter.



(a)  Whether Madison Crossing (Application 2014-010C) failed to show that the
sources equal or exceed uses, as required by the RFA;

(b) Whether Arbours at Tumblin Creek (Application 2014-046C) submitted an equity
proposal that fails to “state the anticipated dollar amount of Housing Credit allocation to be
purchased,” as required by the RFA, and the equity proposal therefore may not be considered a
source of funding; and whether without consideration of the equity proposal as a source of
financing, the application fails to show that the sources equal or exceed uses , as required by the
RFA;.

(c) Whether Paradise Point Senior Housing (Application 2014-080C) submitted a
Housing Credit Request Amount that is less than the anticipated amount of credit allocation
stated in the equity proposal, and the equity proposal therefore may not be considered a source of
funding; and whether without consideration of the equity proposal as a source of financing, the
application fails to show that the sources equal or exceed uses , as required by the RFA;

(d) Whether Summerset Apartments (Application 2014-008C) is not eligible for
funding because it failed to include the required evidence of site control, including whether the
“Real Estate Purchase Agreement” has a term that does not expire before April 17, 2014, or
contains extension options exercisable by the purchaser and conditioned solely upon payment of
additional monies which, if exercised, would extend the term to a date that is not earlier than
April 17,2014,

(e) Whether Florida Housing's Intended Decision is contrary to the RFA; and

(f) Whether Florida Housing's Intended Decision is clearly erroneous, contrary to

competition, arbitrary or capricious.

10



Notice of Florida Housing's Proposed Action

42. The Notice of Intended Decision was posted on Florida Housing's website at 11:33
a.m. on December 13, 2013.

Substantial Interests Affected

43. Petitioners are adversely affected by Florida Housing's Intended Decision. The
application for the Brookestone I development complies with all of the requirements of the RFA,
received the maximum number of points available, and has a lottery number of 17. But for the
erroneous decisions described above, Brookestone I instead would be recommended for funding.
Accordingly, Petitioners will be adversely affected if Florida Housing awards funding as
proposed in the Notice of Intended Decision.

Statutes and Rules that Entitle Petitioners to Relief

44, Petitioners are entitled to reliel’ pursuant to Sections 120.569 and 120.57, Florida
Statutes, Chapters 28-106, 28-110, 67-48 and 67-60, Florida Administrative Code; and the
established decisional law of Florida courts, the Division of Administrative Hearings, and
Florida administrative agencies.

Demand for Relief

WHEREFORE, Petitioners respectfully request that Florida Housing:
a. Provide an opportunity to resolve this Petition by mutual agreement within
seven (7) business days, as provided in Section 120.57(3), Florida
Statutes;
b. Transfer this Petition to the Division of Administrative Hearings for a

formal hearing conducted before an Administrative Law Judge pursuant to

11



Sections 120.569 and 120.57, Florida Statutes, if this Petition cannot be
resolved within seven (7) business days; and

c. Ultimately issue a Final Order withdrawing the Intended Decision and
instead awarding funding to the Brookestsone [ development.

Respectfully submitted this 27th day of December, 2013.

AP S

Lawrence E. Sellers, Jr.
Florida Bar No. 300241
Karen D. Walker

Florida Bar No. 0982921
HOLLAND & KNIGHT LLP
315 S. Calhoun St., Suite 600
Tallahassee, Florida 32301
Telephone: (850) 224-7000
Facsimile: (850) 224-8832
larry.sellerst@hklaw.com
karen.walker(@hklaw.com

Attorneys for Petitioners

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that the original of the foregoing Formal Written Protest and
Petition for Formal Administrative Hearing was filed by hand-delivery with Ashley Black,
Agency Clerk, and that a true and correct copy was provided by hand-delivery to Wellington
Meffert, General Counsel, Florida Housing Finance Corporation 227 North Bronough Street,

Suite 5000, Tallahassee, Florida 32301 all on this 27th day of December, 2013.

A F—~—__

Lawrence E. Sellers, Jr.

#26888114 v5
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EXHIBIT A
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