


















STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

OASIS AT RENAISSANCE PRESERVE I, 

LP, 

 

     Petitioner, 

 

vs. 

 

FLORIDA HOUSING FINANCE 

CORPORATION, 

 

     Respondent, 

 

and 

 

OSCEOLA PALOS VERDES, LTD., 

 

     Intervenor. 

_______________________________/ 

 

 

 

 

 

Case No. 17-0486BID 

 

 

RECOMMENDED ORDER 

Pursuant to notice, a hearing was conducted in this case on 

February 10, 2017, in Tallahassee, Florida, before Administrative 

Law Judge June C. McKinney of the Division of Administrative 

Hearings ("DOAH"). 

APPEARANCES 

 

For Petitioner:  Michael P. Donaldson, Esquire 

                 Carlton Fields Jorden Burt, P.A. 

                 215 South Monroe Street, Suite 500 

                 Tallahassee, Florida  32302 

 

For Respondent:  Betty Zachem, Esquire 

                 Marissa G. Button, Esquire 

                 Florida Housing Finance Corporation 

                 227 North Bronough Street, Suite 5000 

                 Tallahassee, Florida  32301-1329 
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For Intervenor:  M. Christopher Bryant, Esquire 

                 Oertel, Fernandez, Bryant,  

                   & Atkinson, P.A. 

                 Post Office Box 1110 

                 Tallahassee, Florida  32302-1110 

 

STATEMENT OF THE ISSUES 

The issues in this case are whether Florida Housing Finance 

Corporation ("Florida Housing" or "Respondent") made a decision 

to determine Oasis at Renaissance Preserve I, LP ("Oasis" or 

"Petitioner") ineligible for SAIL funding for Request for 

Applications 2016-109 SAIL Financing of Affordable Multifamily 

Housing Developments to be used in Conjunction with Tax-Exempt 

Bond Financing and Non-competitive Housing Credits ("RFA"), that 

was contrary to a governing statute, rule, or solicitation 

specification, and, if so, whether that action was clearly 

erroneous, arbitrary, capricious, or contrary to competition. 

PRELIMINARY STATEMENT 

On September 19, 2016, Florida Housing issued the RFA, which 

solicited applications to compete for an allocation of State 

Apartment Incentive Loan ("SAIL") funding.  

The RFA was modified on September 21, October 4, and  

October 5, 2016.  On October 13, 2016, applications were 

submitted in response to the RFA by several developers, including 

Oasis and Osceola Palos Verdes, Ltd. ("Palos Verdes" or 

"Intervenor").  
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On December 9, 2016, Florida Housing posted notice of its 

intended decision to award funding to 13 applicants, including 

Palos Verdes.  Petitioner was determined to be ineligible for 

funding.  Oasis timely filed its notice of intent to protest 

followed by a formal written protest. 

There being no disputed issues of material fact, this 

proceeding was conducted as an informal hearing pursuant to 

section 120.57(2), Florida Statutes (2016).  On February 8, 2016, 

the parties submitted a Joint Pre-hearing Stipulation, in which 

all parties stipulated to the material facts.  The facts, where 

appropriate, have been incorporated into this Recommended Order. 

At hearing, the parties presented Joint Exhibits 1  

through 13, which were admitted into evidence.  No testimony was 

offered during the hearing.  The parties provided legal arguments 

in support of their respective positions.  The parties stipulated 

to the official recognition of any final orders of Florida 

Housing and to any applicable rules promulgated by Florida 

Housing. 

Pursuant to the schedule established at the conclusion of 

hearing, the proposed recommended orders were due on February 20, 

2017.  The proceedings were transcribed, and the parties availed 

themselves of the right to submit proposed recommended orders.  

The Transcript of the hearing was filed with DOAH on February 21, 
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2017.  The timely filed proposed recommended orders have been 

considered in the preparation of this Recommended Order. 

FINDING OF FACT 

1.  Florida Housing is a public corporation organized 

pursuant to chapter 420, Part V, Florida Statutes, and for the 

purposes of these proceedings, an agency of the State of Florida. 

2.  Oasis is a Florida limited partnership in the business 

of providing affordable housing and is based in Atlanta, Georgia. 

3.  Palos Verdes is a Florida limited partnership in the 

business of providing affordable housing and based in Orlando, 

Florida. 

4.  Florida Housing administers the governmental function of 

awarding various types of funding for affordable housing in 

Florida.  One of the programs administered by Florida Housing is 

the SAIL program, created in section 420.5087, Florida Statutes.  

The administrative rules governing the SAIL program are in  

Part II of Florida Administrative Code Chapter 67-48. 

5.  Florida Housing has the responsibility and authority to 

establish procedures for allocating and distributing various 

types of funding for affordable housing.  In accordance with that 

authority, Florida Housing has adopted Florida Administrative 

Code Chapter 67-60, which governs the competitive solicitation 

process for several programs, including the SAIL program.  Other 

administrative rule chapters relevant to the selection process 
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are chapter 67-48, which governs competitive affordable 

multifamily rental housing programs; Florida Administrative Code 

Chapter 67-21, which governs multifamily mortgage revenue bonds 

("MMRB") and non-competitive housing credits; and Florida 

Administrative Code Chapter 67-53, which governs compliance 

procedures.  

6.  On September 19, 2016, Florida Housing issued the RFA.  

The RFA contained four funding goals, one of which is relevant to 

this litigation:  the goal to fund one new construction 

development for elderly tenants in a medium county.  The RFA 

designates by name which counties are small, medium, and large 

counties.  Oasis and Palos Verdes both submitted applications 

that would satisfy the funding goal for a medium county new 

construction development for the elderly. 

7.  On September 21, 2016, notice was published in the 

Florida Administrative Register, Volume 42, Number 184, that 

Florida Housing issued a RFA, and it was open for applicants to 

respond.  That Notice of Bid/Request for Proposal stated that 

"[a]ny modifications that occur to the Request for Applications 

will be posted at the web site [listed above] and may result in 

an extension of the deadline.  It is the responsibility of the 

Applicant to check the website for any modifications prior to the 

deadline date." 
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8.  The RFA was modified on September 21, October 4, and 

October 5, 2016.  The modification on September 21, 2016, 

affected provisions of the RFA not at issue in this litigation.  

The modification on October 4, 2016, contained the revisions that 

are relevant to the instant litigation, specifically, the 

Applicant Certification and Acknowledgement Form of the RFA, as 

well as other changes to the RFA that do not affect this case.  

The modification posted on October 5, 2016, extended the 

Application Deadline and is not at issue in this litigation. 

9.  Florida Housing issued an email notification to those 

that subscribed to Florida Housing’s webBoard with each RFA 

modification.  The webBoard announcement for the October 4, 2016, 

modification was entitled "Second Modification of RFA 2016-109 

SAIL with Bonds" and was issued on that same day at approximately 

5:12 p.m.  The webBoard announcement explained, among other 

revisions to the RFA, that the modification affected the 

Applicant Certification and Acknowledgment.  

10.  The webBoard notified applicants that the Applicant 

Certification and Acknowledgment Form reflecting the second 

modification ("modified form") was required in place of the 

original ("unmodified form").  The webBoard announcement stated, 

"[f]or the Application to be eligible for funding, the Applicant 

Certification and Acknowledgment form reflecting the  

Recommended Order 
Exhibit "A"



7 

 

2nd Modification posted on 10-4-16 must be submitted to the 

Corporation by the Application Deadline, as outlined in the RFA." 

11.  A comparison of the unmodified and modified versions of 

the forms indicates that the modified version has "RFA as 

modified on 9-21-16 and 10-4-16" in the top right corner.  Both 

versions have RFA 2016-109 on the bottom left corner.  Page 78 

added the following language to the modified version "and stating 

whether the bond application process was competitive or non-

competitive."  Page 83 added the language "and if applicable, 

Exhibit E of the RFA." 

12.  The Applicant Certification and Acknowledgment Form is 

not an item that is scored during the RFA process.  Applicants do 

not receive points by completing the form.  

13.  The RFA outlines how applicants must submit 

applications to Florida Housing.  Specifically, RFA Section 

3.A.1.e mandates applicants must: 

[P]rovide to the Corporation by the 

Application Deadline sealed package(s) 

containing four (4) printed copies of the 

final Uploaded Application (consisting of the 

Complete Online Submission Package) with all 

applicable attachments, as outlined in 

Section Four, with each copy housed in a 

separate 3-ringbinder with numbered divider 

tabs for each attachment.  The final assigned 

Response Number should be reflected on each 

page of the printed Application, Development 

Cost Pro Forma, and Principals Disclosure 

Form. 
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(1)  One (1) printed copy of the complete 

Uploaded Application with all applicable 

attachments must be labeled "Original Hard 

Copy" and must include the following items: 

 

(a)  The required non-refundable $3,000 

Application fee, payable to Florida Housing 

Finance Corporation (check or money order 

only); and 

 

(b)  The Applicant Certification and 

Acknowledgement form with an original 

signature (blue ink preferred). 

 

(2)  The remaining three (3) printed copies 

of the complete Uploaded Application with all 

applicable attachments should be labeled 

"Copy." 

 

If the Applicant does not provide the 

Uploaded Application and the materials listed 

in (1) and (2) above as required by the 

Application Deadline, the Application will be 

rejected and no action will be taken to score 

the Application. 

 

14.  RFA Section 3.F.3. requires applicants for funding 

pursuant to RFA 2016-109 to comply with provisions of the RFA and 

each of the following chapters 67-60, 67-48, 67-21, and 67-53.  

15.  Section 4.A.1. of the RFA sets forth the Submission 

Requirement for the Applicant Certification and Acknowledgement 

Form and provides in pertinent part: 

The Applicant must provide a completed 

Application, Development Cost Pro Formas, and 

Principals Disclosure Form (Form Rev. 08-16), 

along with all applicable attachments 

thereto, including the applicable 

certification and verification forms set out 

in Exhibit B of the RFA, which includes the 

following information:  
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A.  Exhibit Items:  

 

1.  Submission Requirement: 

The Applicant must include a signed Applicant 

Certification and Acknowledgement form as 

Attachment 1 to Exhibit A to indicate the 

Applicant’s certification and acknowledgement 

of the provisions and requirements of the 

RFA.  The form included in a copy of the 

Application labeled "Original Hard Copy" must 

reflect an original signature (blue ink is 

preferred).  The Applicant Certification and 

Acknowledgement form is provided in Exhibit B 

of this RFA and on the Corporation’s Website 

http://www.floridahousing.org/Developers/Mult

iFamilyPrograms/Competitive/2016-

109/RelatedForms/ (also accessible by 

clicking here).  Note:  If the Applicant 

provides any version of the Applicant 

Certification and Acknowledgement form other 

than the version included in this RFA, the 

form will not be considered. 

 

16.  On October 13, 2016, Oasis timely submitted its 

application, #2016-372S, seeking $6,000,000 in SAIL funding, 

$526,500 in ELI Loan funding, and $702,270 in Non-Competitive 

Housing Credits to assist in the development of a proposed new-

construction, development for the elderly in Lee County.  In its 

application and attachments, Oasis also indicated that it 

intended to use "Non-Corporation-issued Tax-Exempt Bonds."   

17.  Also on October 13, 2016, Palos Verdes timely submitted 

its application, #2016-380BS, seeking $5,200,000 in SAIL funding, 

$552,300 in ELI Loan funding, $10,000,000 in Florida Housing 

issued MMRB funds, and $566,696 in Non-Competitive Housing 
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Credits to assist in the development of a proposed new 

construction, development for the elderly in Osceola County. 

18.  Pursuant to the requirements of the RFA, Oasis 

submitted four printed copies of its application with attachments 

in separate three-ring binders by the deadline.  The binder 

marked "Original" contained the application and attachments.  As 

Attachment 1, in the "Original" binder, a copy of the unmodified 

version of the Applicant Certification and Acknowledgment Form 

was included with an original signature in blue ink.  For all 

three of the binders marked "Copy," the modified version of the 

Applicant Certification and Acknowledgment Form was included as 

Attachment 1.  

19.  Florida Housing selected a review committee to score 

the applications submitted by the applicants interested in SAIL 

funding.  Elizabeth "Libby" O’Neill ("O’Neill") was the member of 

the Review Committee responsible for determining eligibility 

based on the submission requirements.  In conducting her review, 

O’Neill opened the Oasis sealed application package and 

discovered that the unmodified form was submitted with the binder 

stamped Original.   

20.  During O’Neill’s review, she also discovered the 

modified form submitted in each of the Oasis binders marked Copy.  

O’Neill had all the information, a modified and an unmodified 

version of the form, required to review Oasis’ application.  
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Oasis accepted the terms of the modified RFA by submitting the 

modified version.  O’Neill "defaulted" to the Original 

application and determined that the Oasis application was 

ineligible because applicants were required to submit the 

modified version.  O’Neill also confirmed her decision with legal 

staff.  

21.  O’Neill also found one other applicant ineligible for 

not submitting the modified form.  Unlike Oasis, that applicant 

failed to include the modified form in either its Original binder 

or the three binders marked Copy. 

22.  The Review Committee issued a recommendation of 

preliminary rankings and allocations and the Board of Directors 

("Board") of Florida Housing approved these recommendations on 

December 9, 2016. 

23.  The Board found Palos Verdes eligible for funding and 

awarded funding to Palos Verdes to meet the funding goal of one 

elderly, new construction application in a medium county. 

24.  Oasis was found ineligible for funding on the basis 

that it failed to meet one submission requirement, Applicant 

Certification and Acknowledgment Form.  

25.  Individual members of the Review Committee 

independently reviewed and scored their respective portions of 

all applications, including the Oasis application.  However, 

because Oasis was deemed ineligible, the Review Committee as a 
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whole did not compile and submit a scoring recommendation for the 

Oasis application to the Board.  Instead, the Review Committee's 

recommendation to the Board was that the Oasis application be 

deemed ineligible, and the Board adopted that recommendation. 

26.  Had the Oasis application been deemed eligible for 

consideration for funding, Oasis would have been recommended by 

Florida Housing staff for selection to meet the funding goal of 

one new construction elderly development in a medium county 

instead of Palos Verdes. 

27.  On December 13, 2016, Oasis timely filed a Notice of 

Intent to Protest.  On December 22, 2016, Oasis timely submitted 

a Formal Written Protest and Petition for Administrative Hearing.  

On December 30, 2016, Palos Verdes filed its Unopposed Petition 

for Leave to Intervene. 

CONCLUSIONS OF LAW 

28.  DOAH has jurisdiction over the parties and the subject 

matter of this proceeding.  §§ 120.569 and 120.57(1) and (3), 

Fla. Stat.  Florida Housing has contracted with DOAH to provide 

an Administrative Law Judge to conduct the informal hearing in 

this matter. 

29.  Competitive procurement protests are governed by 

section 120.57(3)(f), which provides in pertinent part: 

Unless otherwise provided by statute, the 

burden of proof shall rest with the party 

protesting the proposed agency action.  In a 

Recommended Order 
Exhibit "A"



13 

 

competitive-procurement protest, other than a 

rejection of all bids, proposals, or replies, 

the administrative law judge shall conduct a 

de novo proceeding to determine whether the 

agency's proposed action is contrary to the 

agency's governing statutes, the agency's 

rules or policies, or the solicitation 

specifications.  The standard of proof for 

such proceedings shall be whether the 

proposed agency action was clearly erroneous, 

contrary to competition, arbitrary, or 

capricious. 

 

30.  The burden of proof resides with Oasis, the party 

contesting Florida Housing’s action.  This de novo proceeding was 

conducted for the purpose of evaluating the action that was taken 

by Florida Housing in an attempt to determine whether that action 

is contrary to Florida Housing’s governing statutes, Florida 

Housing’s rules or policies, or the solicitation specifications. 

See § 120.57(3)(f), Fla. Stat.; and State Contracting and Eng’g 

Corp. v. Dep’t of Transp., 709 So. 2d 607 (Fla. 1st DCA 1998).  

31.  In addition to proving that Florida Housing violated 

its statutorily required conduct, to prevail, Oasis must also 

prove by a preponderance of the evidence that Florida Housing’s 

action is:  (1) clearly erroneous; (2) contrary to competition; 

or (3) arbitrary or capricious.  § 120.57(3)(f), Fla. Stat.  

32.  All parties have standing to participate in this 

proceeding.  No party disputes standing. 

33.  Although competitive solicitation protest proceedings 

are described in section 120.57(3)(f) as de novo, courts 

Recommended Order 
Exhibit "A"



14 

 

acknowledge that a different kind of de novo is contemplated than 

for other substantial interest proceedings under section 120.57.  

Hearings under section 120.57(3)(f) have been described as a 

"form of intra-agency review.  The judge may receive evidence, as 

with any formal hearing under section 120.57(1), but the object 

of the proceeding is to evaluate the action taken by the agency." 

State Contracting and Eng'g Corp. v. Dep't of Transp., 709 So. 2d 

at 609. 

34.  Simply put, after determining the relevant facts based 

upon evidence presented at hearing, the undersigned’s role is to 

evaluate the agency's intended action in light of those facts.  

The agency's determinations must remain undisturbed unless 

clearly erroneous, contrary to competition, arbitrary, or 

capricious.  A proposed award will be upheld unless it is 

contrary to governing statutes, the agency's rules, or the 

solicitation specifications.  

35.  The "clearly erroneous" standard has been applied to 

both factual determinations and interpretations of statute, rule, 

or specification.  A factual determination is "clearly erroneous" 

when the reviewer is "left with a definite and firm conviction 

that [the fact-finder] has made a mistake."  Tropical Jewelers, 

Inc. v. Bank of Am., N.A., 19 So. 3d 424, 426 (Fla. 3d DCA 2009).  

36.  As applied to legal interpretations, the "clearly 

erroneous" standard was defined by the court in Colbert v. 
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Department of Health, 890 So. 2d 1165, 1166 (Fla. 1st DCA 2004), 

to mean that "the interpretation will be upheld if the agency's 

construction falls within the permissible range of 

interpretations.  If, however, the agency's interpretation 

conflicts with the plain and ordinary intent of the law, judicial 

deference need not be given to it." (citations omitted).  

37.  An agency decision is "contrary to competition" when it 

unreasonably interferes with the objectives of competitive 

bidding.  Those objectives have been stated to be:  

[T]o protect the public against collusive 

contracts; to secure fair competition upon 

equal terms to all bidders; to remove not 

only collusion but temptation for collusion 

and opportunity for gain at public expense; 

to close all avenues to favoritism and fraud 

in various forms; to secure the best values 

for the [public] at the lowest possible 

expense; and to afford an equal advantage to 

all desiring to do business with the 

[government], by affording an opportunity for 

an exact comparison of bids.  

 

Harry Pepper & Assoc., Inc. v. City of Cape Coral, 352 So. 2d 

1190, 1192 (Fla. 2d DCA 1977)(quoting Wester v. Belote, 138 So. 

721, 723-724 (Fla. 1931)).  

38.  An action is "arbitrary if it is not supported by logic 

or the necessary facts," and "capricious if it is adopted without 

thought or reason or is irrational."  Hadi v. Liberty Behavioral 

Health Corp., 927 So. 2d 34, 38-39 (Fla. 1st DCA 2006); Agrico 
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Chem. Co. v. Dep't of Envtl. Reg., 365 So. 2d 759, 763 (Fla. 1st 

DCA 1978).  

39.  If agency action is justifiable under any analysis that 

a reasonable person would use to reach a decision of similar 

importance, the action is neither arbitrary nor capricious.  

Dravo Basic Materials Co. v. Dep’t of Transp., 602 So. 2d 632, 

634 n.3 (Fla. 2d DCA 1992).  

40.  Oasis admits that the submission of the unmodified form 

with the Original binder was a technical deviation from the RFA 

requirement.  However, Oasis argues that Florida Housing should 

not have determined that the Oasis application was ineligible 

because the unmodified form submitted with the Original 

application was neither a fatal nor material deviation.  Instead, 

Oasis maintains that the deviation was a minor irregularity that 

Florida Housing should have waived. 

41.  A "minor irregularity" is defined by rule 67-60.002(6) 

and provides in pertinent part: 

"Minor Irregularity" means a variation in a 

term or condition of an Application pursuant 

to this rule chapter that does not provide a 

competitive advantage or benefit not enjoyed 

by other Applicants, and does not adversely 

impact the interests of [Florida Housing] or 

the public. 

 

42.  Under criteria set forth in applicable case law, 

Petitioner has successfully established that the facts of this 

case fall well within the parameters of a "minor irregularity" 
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because (a) Florida Housing had the modified form in the three-

copy binders, as well as the unmodified form to review; (b) Oasis 

did not gain a competitive advantage; (c) the minor deviation 

could be corrected locating and confirming missing information 

elsewhere; (d) the deviation was insignificant to scoring issues 

and no points resulted from the mistake; and (e) the deviation 

does not adversely impact the interest of the Corporation or 

public. 

43.  Rule 67-60.008 sets forth the guidelines for Florida 

Housing to waive minor irregularities and provides in pertinent 

part: 

Corporation may waive Minor Irregularities in 

an otherwise valid Application.  Mistakes 

clearly evident to the Corporation on the 

face of the Application, such as computation 

and typographical errors, may be corrected by 

the Corporation; however, the Corporation 

shall have no duty or obligation to correct 

any such mistakes.  

 

44.  Although the undersigned agrees with Oasis that its 

deviation of providing the unmodified form with the Original 

application binder is a minor irregularity, rule 67-60.008 

utilizes the word "may" and affords Florida Housing discretionary 

authority when it comes to waiving minor irregularities.  

45.  When evaluating the action taken by Florida Housing in 

this proceeding, the credible evidence shows Florida Housing 

exercised its discretion provided in rule 67-60.008 not to waive 
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any minor irregularity regarding the Applicant Certification and 

Acknowledgment Form.  

46.  The undersigned is persuaded that Florida Housing 

properly notified the applicants that it was not waiving the 

Applicant Certification and Acknowledgement Form at the beginning 

of the RFA process and with an update on the webBoard in the 

following notifications:  RFA Section 3.A.1.e, which mandated 

that the "(4) printed copies of the final Uploaded  

Application . . . with all applicable attachments be provided"; 

RFA Section 4.A.1., which expressly states, "[i]f the Applicant 

provides any version of the Applicant Certification and 

Acknowledgement Form other than the version included in this RFA, 

the form will not be considered"; and, the webBoard notice, which 

provides "[f]or the Application to be eligible for funding, the 

Applicant Certification and Acknowledgement Form reflecting the 

2nd Modification posted on 10-4-16 must be submitted to the 

Corporation by the Application Deadline, as outlined in the RFA." 

47.  Therefore, Florida Housing operated within its 

authority by using its discretion provided in rule 67-60.008 to 

not waive the Oasis deviation.  Florida Housing also acted 

appropriately by following the specifications of RFA in  

Section 4.A.1. and rejecting the Oasis Original application that 

did not have the modified form.  The record is void of any 

allegations of statutory violations.  Therefore, Oasis failed to 
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meet its burden and demonstrate Florida Housing’s actions were 

contrary to its governing statutes, rules, policies or RFA 

specifications.  

48.  Additionally, Oasis failed to carry its burden of proof 

and establish that Florida Housing’s decision to find Oasis’s 

application ineligible was clearly erroneous, arbitrary or 

capricious, or was contrary to competition.  Instead, the 

evidence confirmed the correctness of Florida Housing’s 

determination. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Housing Finance 

Corporation, enter a final order consistent with its initial 

decisions:  (1) dismissing the formal written protests of Oasis 

at Renaissance Preserve I, LP, and (2) awarding funding to 

Osceola Palos Verdes, Ltd. 

DONE AND ENTERED this 15th day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   
JUNE C. MCKINNEY 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 15th day of March, 2017. 

 

 

COPIES FURNISHED: 

 

Hugh R. Brown, General Counsel 

Florida Housing Finance Corporation 

227 North Bronough Street, Suite 5000 

Tallahassee, Florida  32301-1329 

(eServed) 

 

Michael P. Donaldson, Esquire 

Carlton Fields Jorden Burt, P.A. 

215 South Monroe Street, Suite 500 

Tallahassee, Florida  32302 

(eServed) 

 

Betty Zachem, Esquire 

Marisa G. Button, Esquire 

Florida Housing Finance Corporation 

227 North Bronough Street, Suite 5000 

Tallahassee, Florida  32301-1329 

(eServed) 

 

M. Christopher Bryant, Esquire 

Oertel, Fernandez, Bryant & Atkinson, P.A. 

Post Office Box 1110 

Tallahassee, Florida  32302-1110 

(eServed) 

 

Kate Flemming, Corporation Clerk 

Florida Housing Finance Corporation 

227 North Bronough Street, Suite 5000 

Tallahassee, Florida  32301-1329 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

10 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

OASIS AT RENAISSANCE
PRESERVE I, LP,

Petitioner,
vs.

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

and

OSCEOLA PALOS VERDES, LTD.,

Intervenors.

DOAH Case No. 17-0486BID

OASIS AT RENAISSANCE PRESERVE I, LP
EXCEPTIONS AND OBJECTIONS TO RECOMMENDED ORDER

Pursuant to section 120.57(3)(e), Florida Statutes, and Florida Administrative Code Rule

28-106.217, Oasis at Renaissance Preserve I, LP ("Oasis"), hereby files its objection and

exception to the Recommended Order entered in this proceeding by the Administrative Law

Judge ("ALJ") on March 16, 2017, as follows:

r......,.a..,.~:,,..

The main legal and factual issue presented in this objection and exception involves

whether the Florida Housing as a policy matter should waive a minority irregularity.

Specifically, Oasis on October 13, 2016, submitted an Application in 4 separate binders as

required by the R.F.A. In one of the binders Oasis mistakenly included a prior version of the

Applicant Acknowledgment and Certification Form ("Form"). In the remaining binders Oasis

included the form as it had been modified ("modified form").

111109634.1
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In its initial review Florida Housings Review Committee found Oasis' Application

ineligible because the modified form was not included in the binder marked ("original"). At the

same time Florida Housing acknowledged that the modified form was in fact included in the

remaining binders. Contrary to the position taken by Florida Housing at hearing the ALJ in her

Recommended Order however found that the deviation was clearly a minor irregularity based on

the following factors: (a) Florida Housing had the modified form in the three-copy binders, as

well as the unmodified form to review; (b) Oasis did not gain a competitive advantage; (c) the

minor deviation could be corrected locating and confirming missing information elsewhere; (d)

the deviation was insignificant to scoring issues and no points resulted from the mistake; and (e)

the deviation does not adversely impact the interest of the Corporation or public.

Despite finding that the deviation was minor, the ALJ none the less concluded and

recommended that Florida Housing could choose not to waive the irregularity. Oasis objects to

this conclusion as giving Florida Housing the unbridled discretion to either waive or not waive a

minor irregularity in an inconsistent and capricious manner.

Standard of Review

Section 120.57(1)(1), Florida Statutes, establishes the scope of an agency's authority with

respect to its treatment of a recommended order. That authority is limited with respect to

findings of fact, which may not be rejected or modified unless the agency first reviews the entire

record and determines that a finding is not supported by competent, substantial evidence or that

the proceeding itself did not comport with the essential requirements of law.

Agencies have more discretion in their treatment of conclusions law, if those conclusions

fall within the areas of the law or relate to the interpretation of rules over which the agency has

substantive jurisdiction. Within those areas, an agency may reject or modify conclusions of law
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as long as it states its reasons and finds that its substituted conclusions are at least as reasonable

as those of the ALJ. As the funding agency, Florida Housing has substantive jurisdiction over

the legal conclusions relating to its process for awarding funding. Oasis takes exception to the

conclusions of law described below.

Oasis is required by controlling case law to raise these issues by exception, or risk

waiving the issue for subsequent judicial review. When a party to an administrative proceeding

does not file exceptions to a recommended. order, it waives objections and those matters are not

preserved for possible subsequent appellate review. Kantor v. School Board of Monroe County,

648 So. 2d 1266, 1267 (Fla. 3rd DCA 1995), citing Environmental Coalition of Florida, Inc. v.

Broward County, 586 So. 2d 1212, 1213 (Fla. 1St DCA 1991).

Oasis takes exception to Conclusions of Law 44, 45, 47 and 48, which provide as

follows:

Conclusion of Law 44 45 47 48

44. Although the undersigned agrees with Oasis that its
deviation of providing the unmodified form with the Original
application binder is a minor irregularity, rule 67-60.008 utilizes
the word "may" and affords Florida Housing discretionary
authority when it comes to waiving minor irregularities.

45. When evaluating the action taken by Florida Housing in
this proceeding, the credible evidence shows Florida Housing
exercised its discretion provided in rule 67-60.008 not to waive
any minor irregularity regarding the Applicant Certification and
Acknowledgment Form.

47. Therefore, Florida Housing operated within its authority by
using its discretion provided in rule 67-60.008 to not waive the
Oasis deviation. Florida Housing also acted appropriately by
following the specifications of RFA in Section 4.A1. and rejecting
the Oasis Original application that did not have the modified form.
The record is void of any allegations of statutory violations.
Therefore, Oasis failed to meet its burden and demonstrate Florida
Housing's actions were contrary to its governing statutes, rules,
policies or RFA specifications.
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48. Additionally, Oasis failed to carry its burden of proof and
establish that Florida Housing's decision to find Oasis's
application ineligible was clearly erroneous, arbitrary or
capricious, or was contrary to competition. Instead, the evidence
confirmed the correctness of Florida Housing's determination.

The ALJ agrees with Oasis that the deviation here was a minor irregularity. The ALJ

however then suggests that Florida Housing has the discretion to decide not to waive a minor

irregularity. Oasis objects to these conclusions as not being consistent with how Florida Housing

has treated all other identified minor irregularities throughout the RFA process.

Indeed as a policy matter, Florida Housing has taken the position that the decision to

grant funds through its competitive processes should not be based on insignificant scoring issues.

This is exactly why Florida Housing moved away from the very formalistic process previously

used to its current RFA process which includes the ability to waive minor irregularities Douglas

Gardens v. FloNida Housing Finance Corporation, DOAH Case No. 16-0418 (Final Order

entered March 18, 2016).

In interpreting what a minor irregularity is for purposes of the RFA process, Florida

Housing has indicated that if the deviation can be remedied or corrected by using information

found elsewhere in the application then it not penalize an applicant and consider the deviation a

minor irregularity that would be waived. Rosedale Holdings, LLC, H&H Development, LLC and

B~ookestone I, LP v. Florida Housing Finance CoNporation, FHFC Case No. 2013-038BP (Final

Order entered June 13, 2014). In Rosedale Florida Housing waived deviations in mandatory

requirements as minor irregularities including: typographical errors in Site Control documents,

missing pages in equity commitment letters, and missing information in equity commitment

letters.

Similarly in Pinnacle Rio. LLC v. FloNida Housing Finance Corporation, DOAH Case

No. 14-1398BID (Final Order entered June 13, 2014) an applicant failed to provide a complete
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mandatory RFA document which was an obvious deviation. Florida Housing however

concluded that the deviation was a minor irregularity because all of the required information

could be found in the other parts of the document actually submitted. Florida Housing waived

the minor irregularity.

In Heritage at Pompano Housing PartneNs, Ltd. v. Florida Housing Finance

CorpoNation, DOAH Case No. 14-1361BID (Final Order entered June 13, 2014), Florida

Housing was confronted with a challenge to the location of the tie breaker proximity point for a

Public School. The proximity point selected for the Public School was not at the front door of

the school as required by the RFA. Florida Housing concluded that even if the application

deviated from the mandatory RFA specifications by using the wrong door, the deviation was not

material and provided no competitive advantage to the applicant because even if the correct door

had been selected the same amount of points would result. The same conclusion was reached in

the case of Redding Development Partners, LLC. v. Florida Housing Finance CoNporation,

DOAH Case No. 16-1137BID (Final Order entered May 12, 2016). In both cases Florida

Housing waived the identified minor irregularity.

In Rosedale, Pinnacle, Heritage and Redding, Florida Housing found deviations in

applications responding to RFAs, but used its discretion to not disqualify the applicant for what it

considered minor irregularities. In all these cases once an irregularity was identified as minor,

Florida Housing waived it. To now allow Florida Housing to deviate from its consistent past

practice of waiving minor irregularities is at best whimsical, arbitrary and capricious.
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CONCLUSION

Oasis, based on these objections and exceptions requests that a Final Order be entered

which:

A. Rejects the conclusions identified herein and the recommendation section;

B. Finds that Oasis' Application is eligible for funding.

Respectfully submitted,

/s/Michael P. Donaldson
MICHAEL P. DONALDSON
Florida Bar No. 0802761
CARLTON, FIELDS JORDEN BURT, P.A.
Post Office Drawer 190
215 S. Monroe St., Suite 500
Tallahassee, Florida 32302
Email: mdonaldson@cfjblaw.com
Telephone: 850/224-1585
Facsimile: 850/222-0398

Attorney for Intervenor, Oasis at Renaissance
Preserve, LP
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CERTIFICATE OF SERVICE

I HERESY CERTIFY that the foregoing has been served via Email to the following this

20th day of March, 2017:

Hugh R. Brown, General Counsel
Betty C. Zachem, Assistant General Counsel
Marisa G. Button, Esq.
Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301-1329
Hugh.Brown@floridahousing.org
Betty.Zachem@floridahousing.org
Marisa.Button@floridahousing.org

Attorneys for FloNida Housing Finance
Corporation

Kate Fleming, Corporation Clerk
Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301-1329

Michael P. Donaldson, Esq.
Carlton, Fields Jorden Burt, P.A.
Post Office Drawer 190
215 S. Monroe St., Suite 500
Tallahassee, Florida 32302
mdonaldson@carlton~elds.com

Attorneys for Oasis at Renaissance Preserve
I, LP

M. Christopher Bryant, Esq.
Oertel, Fernandez, Bryant &Atkinson, P.A.
Post Office Box 1110
Tallahassee, Florida 32302-1110
cbryant~aohfc.com
amooney@ohfc.com

Attorney fog Osceola Palos Verdes, Ltd

/s/Michael P. Donaldson
ATTORNEY
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STATE OF FLORIDA 

FLORIDA HOUSING FINANCE CORPORATION 
 
OASIS AT RENAISSANCE 
PRESERVE I, LP, 
 
 Petitioner,   
vs.        DOAH CASE NO.:  17-00486BID 
        FHFC CASE NO.:    2016-061BP 
FLORIDA HOUSING FINANCE 
CORPORATION, 
 
 Respondent, 
 
and 
 
OSCEOLA PALOS VERDES, LTD., 
 
 Intervenors. 
_________________________________/ 
 

RESPONDENT FLORIDA HOUSING FINANCE  
CORPORATION’S RESPONSE TO PETITIONER’S  

EXCEPTIONS AND OBJECTIONS TO RECOMMENDED ORDER 
 

Respondent, Florida Housing Finance Corporation (“Florida Housing”), hereby submits 

its Response to Petitioner’s Oasis at Renaissance Preserve I, LP’s Exceptions and Objections to 

Recommended Order (hereinafter, “Exceptions”) and states:   

Response to Exceptions to Paragraphs 44, 45, 47, and 48 

1. Petitioner Oasis at Renaissance Preserve I, LP (“Oasis”) takes exception to 

paragraphs 44, 45, 47, and 48 of the Recommended Order which relate to Florida Housing’s 

discretion to waive minor irregularities.   

2. Oasis does not dispute that it failed to comply with the terms of the RFA requiring 

Applicants to submit the modified Applicant Certification and Acknowledgement Form 

(“modified certification”) in the binder Oasis marked as “Original.”   
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3. Instead, Oasis argues that it is a waivable, minor irregularity because Oasis 

submitted copies of the modified certification in its binders marked as “Copy.”  

4. Oasis argues that the flaw with Conclusions of Law in Paragraphs 44, 45, 47, and 

48 is that the Conclusions are not consistent with how Florida Housing has treated all other 

identified minor irregularities. 

5. In support of its position, Oasis cites several prior Florida Housing cases where 

Florida Housing found discrepancies in Applicants’ responses to RFAs to be waivable, minor 

irregularities.  Those cases are distinguishable from the instant case because, here, Florida 

Housing explicitly stated, in the RFA and in the webBoard, what would occur if an Applicant 

failed to provide the proper version of the Applicant Certification and Acknowledgment Form: 

the form will not be considered.  

6. Florida Housing has consistently taken the position that where the RFA contains 

an “effect clause,” spelling out the consequences of failure to follow a specific instruction, 

Florida Housing does not waive such failures.  See Douglas Gardens V, Ltd. v. FHFC and 

LaJoya Estates, Ltd., DOAH Case No. 16-0418, FHFC Case No. 2015-043BP (FHFC Final 

Order entered March 18, 2016) (use of incorrect version of surveyor certification form was not a 

waivable minor irregularity because the “terms of the RFA explicitly provide a remedy for 

failure to submit the correct version,” Substituted Conclusion of Law 40; the remedy was that the 

form would not be considered, rendering the application ineligible).   

7. Additionally, in Redding Development Partners, LLC and HTG Hammock Ridge, 

LLC, v. FHFC et. al, DOAH Case Nos. 16-1137BID and 16-1138BID, FHFC Case Nos. 2016-

007BP and 2016-009BP (FHFC Final Order entered May 6, 2016), the RFA required that 

latitude and longitude coordinates “represent a point that is on the doorway threshold…”; while 
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the coordinates supplied by the applicants were not on the doorway threshold, it did not make a 

difference in the award of proximity points pursuant to the RFA; Administrative Law Judge 

(“ALJ”) D. R. Alexander further held that:  

Because there is no language in the RFA that provides 
direction on how to treat these types of minor errors, or 
mandates that Florida Housing treat them as a non-waivable 
item, Florida Housing considers them to be a minor 
irregularity that can be waived.  In sum, the deviations were 
immaterial, no competitive advantage was realized by the 
applicants...  

 
(Emphasis added).  In the Oasis case, the RFA provided explicit instructions on how Florida 

Housing would treat the failure to provide the modified certification in the “Original” binder.  

The direction on how to treat such an error is that the form would not be considered, rendering 

the application ineligible.  

8. Florida Housing notified Applicants of the requirement for the Applicant 

Certification and Acknowledgment Form in numerous places and in multiple forums.  In fact, the 

ALJ concluded in paragraph 46 of the Recommended Order: 

The undersigned is persuaded that Florida Housing properly 
notified the applicants that it was not waiving the Applicant 
Certification and Acknowledgment Form at the beginning of the 
RFA process and with an update on the webBoard in the following 
notifications:  RFA Section 3.A.1.e, which mandated that the “(4) 
printed copies of the final Uploaded Application… with all 
applicable attachments be provided”; RFA Section 4.A.1., which 
expressly states, “[i]f the Applicant provides any version of the 
Applicant Certification and Acknowledgment Form other than the 
version included in this RFA, the form will not be considered”; 
and, the weBoard notice, which provides “[f]or the Application to 
be eligible for funding, the Applicant Certification and 
Acknowledgement Form reflecting the 2nd Modification posted on 
10-4-16 must be submitted to the Corporation by the Application 
Deadline, as outlined in the RFA.” 
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9. For Florida Housing to waive a clearly stated requirement with an effect clause as 

a minor irregularity, would call into question the necessity of complying with other mandatory 

and essential elements of the RFA.  Further, if Florida Housing had made any determination in 

this case other than to follow the terms of its own RFA, that decision would be clearly erroneous, 

contrary to competition, arbitrary and capricious.    

10. Additionally, the First District Court of Appeal in Flagship Manor, LLC v. 

Florida Housing Finance Corporation, 199 So.3d 1090 (Fla. 1st DCA 2016), concluded that 

“Florida Housing’s regulations give it discretion to ignore “minor irregularities” in an 

application.  See Fla. Admin. Code R. 67-60.008.”  This is precisely what the ALJ concluded in 

Oasis at Paragraph 47: “Florida Housing operated within its authority by using its discretion 

provided in rule 67-60.008 to not waive the Oasis deviation.” 

11. These Conclusions of Law were based on factual findings that are supported by 

competent, substantial evidence.  For these reasons and those further reasons set forth in the 

Recommended Order, Oasis’s Exceptions to Conclusions of Law Paragraphs 44, 45, 47, and 48 

should be rejected, and the Board should adopt the Findings of Fact and Conclusions of Law of 

the Recommended Order as its Final Order. 

WHEREFORE, Florida Housing respectfully requests that the Board of Directors reject 

the arguments presented in Oasis’s Exceptions, and adopt the Findings of Fact, Conclusions of 

Law, and Recommendation of the Recommended Order as its own and issue a Final Order 

consistent with same in this matter. 

Respectfully submitted this 21st day of March, 2017. 
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______________________________ 

                 Betty Zachem, Assistant General Counsel 
                 Florida Bar No. 025821 
                 Marisa G. Button, Assistant General Counsel 
                 Florida Bar No. 102263 
                 Florida Housing Finance Corporation 
                 227 North Bronough Street, Suite 5000 
                 Tallahassee, Florida 32301-1329 
                 Telephone: (850) 488-4197 
                 Facsimile: (850) 414-6548 
                 Betty.Zachem@floridahousing.org 
                 Marisa.Button@floridahousing.org  
 
 
 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a correct copy of the foregoing has been served via electronic 

mail to: Michael P. Donaldson, Esq., Carlton Fields Jorden Burt, P.A., 215 S. Monroe St., Suite 

500, Tallahassee, Florida 32302, mdonaldson@cfjblaw.com, and M. Christopher Bryant, Esq., 

Oertel, Fernandez, Bryant & Atkinson, P.A., P.O. Box 1110, Tallahassee, Florida 32302, 

cbryant@ohfc.com on this 21st day of March, 2017. 

 
 
       ______________________________ 

Betty Zachem 
Assistant General Counsel 
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