No. 99-603846

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

JOAN ANDERSON and JUDY LYNN ANDERSON, m nors, by their
not her and next friend, Ms. Bessie Anderson; JUAN TA
BENNETT, MARY LEE BENNETT and ARCH E LEE BENNETT, m nors,
their father and next friend, M. Janes Bennett; et al.,
Plaintiffs-Appellants
and
UNI TED STATES OF AMERI CA,
I ntervenor Plaintiff-Appellant
V.
THE CANTON MUNI Cl PAL SEPARATE SCHOOL DI STRICT, et al.,
Def endant s

SCHOOL BOARD OF MADI SON COUNTY; ROBERT E. COX,
Superintendent of Education; HAROLD E. DACUS, Assi stant

Superi nt endent of Education; ML. DEWEES, President; HAROLD
H WH TE, JR, Secretary; E. L. HENDERSON;, M C. MANSELL; E. W

H LL,

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF M SSI SSI PPI

REPLY BRI EF FOR THE UNI TED STATES AS APPELLANT

Bl LL LANN LEE

Acting Assistant Attorney Ceneral

DENNI' S J. DI MSEY
LI SA W LSON EDWARDS
Attorneys
Depart ment of Justice
Cvil R ghts D vision
P. O. Box 66078
Washi ngton, D.C. 20035-6078
(202) 514-5695




TABLE OF CONTENTS

ARGUVENT:

THE DI STRI CT COURT ABUSED | TS DI SCRETI ON
I N APPROVI NG MCSD S PLAN TO LOCATE THE NEW
H GH SCHOOL | N RI DGELAND . : Coe

A. Locating The Hi gh School In Ri dgel and
Per petuates An Unfair Travel Burden on
Bl ack Flora Students

B. The Alternative Site At Route 463
Is A Practicable Location For A New
H gh School, And Is Better Suited
For Reducing The Travel Burden That
The Present System I rrposes On Flora
St udent s . .
C. The District Court's Approval O MCSD s
Plan Wuld Be An Abuse O Discretion
Even Under Rufo Standards .
CONCLUSI ON
STATEMENT OF COVPLI ANCE

CERTI FI CATE OF SERVI CE

TABLE OF AUTHORITIES

CASES:

Arvizu v. Waco Indep. Sch. Dist., 495 F.2d 499
(5th Cr. 1974)

Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526 (1979)

Diaz v. San Jose Unified Sch. Dist., 861 F.2d 591
(9th Cir. 1988) . .

G een v. County Sch. Bd., 391 U. S. 430 (1968)

Harris v. Crenshaw County Bd. of Educ., 968 F.2d 1090
(11th Gr. 1992)

Lee v. United States, 914 F. Supp. 489
(N.D. Ala. 1996) .

17
19

PAGE

12

17

12-13



CASES (continued) : PAGE

Pitts v. Freeman, 755 F.2d 1423 (11th Gr. 1985 . . . . . . 13

Rufo v. Inmates of Suffolk County Jail
502 U.S. 367 (1992) . . . . . . . . . . . . . . . . . . 18

Singl eton v. Jackson Mun. Sep. Sch. Dist.,
419 F.2d 1211 (5th G r. 1969),
cert. denied, 396 U.S. 1032 (1970) . . . . . . . . . . . . b5

Swann v. Charl otte-Meckl enburg Bd. of Educ.,
402 U.S. 1 (1971). . . . . . . . . . ... . . .9, 13, 17

Tasby v. Estes, 517 F.2d 92 (5th Gr.), cert.
denied, 423 U.S. 939 (1975 . . . . . . . . . . . . . . 1

United States v. Unified Sch. Dist. No. 500,
974 F. Supp. 1367 (D. Kan. 1997) . . . . . . . . . . . . .7

Wgant v. Jackson Bd. of Educ., 476 U.S. 267 (1986) . . . 13, 17




IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 99-60846
JOAN ANDERSON and JUDY LYNN ANDERSON, m nors, by their
not her and next friend, Ms. Bessie Anderson; JUAN TA

BENNETT, MARY LEE BENNETT and ARCHI E LEE BENNETT, m nors, by
their father and next friend, M. Janes Bennett; et al.,

Plaintiffs-Appellants
and
UNI TED STATES OF AMERI CA,
I ntervenor Plaintiff-Appellant
V.
THE CANTON MUNI Cl PAL SEPARATE SCHOOL DI STRICT, et al.,
Def endant s
SCHOOL BOARD OF MADI SON COUNTY; ROBERT E. COX,
Superi ntendent of Education; HAROLD E. DACUS, Assi stant

Superintendent of Education; ML. DEWEES, President; HAROLD

H VWHTE JR, Secretary; E. L. HENDERSON;, M C. MANSELL; E. W
H LL,

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF M SSI SSI PPI

REPLY BRI EF FOR THE UNI TED STATES AS APPELLANT

ARGUVENT

THE DI STRI CT COURT ABUSED | TS DI SCRETI ON I N APPROVI NG
MCSD S PLAN TO LOCATE THE NEW H GH SCHOOL | N RI DGELAND

The Madi son County School District (MCSD) has raised
nuner ous points in response to the United States' brief. MCSD
however, fails to overcone the United States' primary contention

that the district court abused its discretion by approving the
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aspect of MCSD s plan for new school construction that |ocates
t he new hi gh school in Ridgeland and thus perpetuates an undue
transportation burden on bl ack students traveling from Fl ora.
MCSD al so fails to overcone evidence showing that in seeking to
reduce overcrowding in schools, MCSD officials failed to consider
its obligations under prior consent orders and the Constitution,
thus contributing to the plan's failure to further desegregation.

The district court approved MCSD s plan to | ocate the new
hi gh school in R dgel and because it determ ned that the plan
“does not * * * negatively affect[] desegregation in the [school]
district,” and there was “[no] reasonable prospect for further
desegregation” (Order at 126).%Y The district court, however,
abused its discretion in approving the plan on these bases. For
reasons fully shown in our opening brief, MCSD s plan effectively
per pet uat es an undue travel burden on the predom nant nunber of
bl ack students commuting fromFlora. Furthernore, there is at
| east one feasible alternative site proposed by the United States

and private plaintiffs that would substantially reduce

Y “Order at __ " refers to pages in the district court's
Menor andum Opi ni on and Order (dated Sept. 21, 1999), that is Tab
2 of the United States' Record Excerpts. “U. S. Rec. Exc. Tab
" refers to the tabbed itens in the United States' Record

Excerpts filed with its opening brief in this appeal. “Tr. ?
refers to pages of the transcribed hearing in the district court
held from My 17 to May 25, 1999. “Plt. Exh. __ " refers to the
United States' and private plaintiffs' nunbered exhibits. *“R

" refers to the nunbered record docunents listed in the
district court docket sheet that is Tab 1 of the United States
Record Excerpts. “MCSD Br. __ " refers to pages in the brief
filed by appellee MCSD in this appeal. “US. Br. __ " refers to
pages in the opening brief filed by the United States in this

appeal .
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overcrowdi ng for high school students in Zones Il and I, as
wel | as make nore equitable the unfair travel burden endured by
bl ack students commuting from Flora, but school officials failed
to give this, or any other, |ocation any neani ngf ul
consi der at i on.

A Locating The Hi gh School In Ridgel and Perpetuates An Unfair
Travel Burden On Black Flora Students

MCSD makes nunerous argunents (MCSD Br. 27-33) to support
its contention that the transportation burden on bl ack students
in Flora is not inequitable. These argunents are wholly w thout
merit and cannot justify approval of a plan that does nothing to
di m ni sh the inequitable travel burden.

1. The district court found that students traveling to

Madi son Central Hi gh School fromthe predom nantly black Flora
community endure as much as a 2-1/2 hour bus ride each way (O der
at 84). Students traveling fromFlora are picked up as early as
5:50 a.m for an 8:15 a.m arrival at Madison Central H gh School
(PI't. Exh. 136; Tr. 213-215 (Bailey)). By conparison, students
from R dgel and travel by bus at nost 50 m nutes to Madi son
Central Hi gh School (Order at 83), with nost students picked up
as early as 7:30 a.m for an 8:15 a.m arrival at the high school
(PI't. Exh. 135; Tr. 210-213 (Bailey)). Wen MCSD officials

devel oped the plan for locating the new high school in Ri dgel and,
they were unaware that Flora students endured such a | engthy bus
ride to and fromschool (Tr. 208-210, 214 (Bailey); Tr. 761, 765-
766 (Mller); PIt Exh. 136). MCSD s Director of Facilities Janes

Reeves testified that he had not evaluated the school district's
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bus routes and was unaware of the transportation burden on bl ack
and white students prior to selecting a site for the new high
school (Tr. 881). MCSD consultant Gary Bailey testified that he
had not made any detailed determ nation of the relative
transportation burdens experienced by black and white students,
and that he did not know how many bl ack students conmuted to
Madi son Central H gh School fromFlora (Tr. 56, 59).

MCSD s failure to develop a plan that addresses the
i nequitable travel burden is synptomatic of the failure of school
officials to take into consideration their desegregation
obligations in formulating the plan for new school construction.
School officials testified that they had either failed to review
t he school district's desegregation orders prior to devel opi ng
the plan for new school construction (Tr. 55 (Bailey); Tr. 349,
440 (Bridge); Tr. 740-741 (Mller)), or failed to assess the
effect that the bond i ssue woul d have on desegregation (Tr. 507
(Jones)).

2. MCSD argues (MCSD Br. 28) that the travel burden inposed
on black Flora students is not |linked to its proposal to |ocate
t he new high school in Ridgeland, but rather the result of a 1990
consent order that closed the predom nantly bl ack high school in
Fl ora, consolidated the Flora and Madi son-Ri dgel and attendance
zones, and transferred Flora high school students to Madi son
Central Hi gh School (R 2919). The fact that the 1990 consent
order required that Flora students be transferred to Madi son

Central Hi gh School has little bearing in assessing MCSD s
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current proposal for l|ocating the new high school in R dgel and.
When the parties agreed to close the high school in Flora and
transfer Flora students to the newy constructed Madi son Central
Hi gh School, Madison Central was the nost centrally | ocated
bet ween the two conmunities. In 1990, the parties agreed to, and
the district court approved, the closure of predom nantly bl ack
Fl ora H gh School. The issue that the parties now face is where
to |locate a new school that will further desegregation not only
fromthe standpoint of student enrollnent, but that will also
facilitate a reduction in the conmmuting time for Flora students
whose transportation burden is grossly inequitable conpared to
that of other students in the county. MCSD is obligated to
transfer students on a “nondiscrimnatory basis.” Singleton v.

Jackson Mun. Sep. Sch. Dist., 419 F.2d 1211, 1218 (5th Grr.

1969), cert. denied, 396 U S. 1032 (1970), and to ot herw se
“ensure that the burdens of desegregation are distributed equally

and without discrimnation.” Diaz v. San Jose Unified Sch.

Dist., 861 F.2d 591, 596 (9th Cr. 1988); Arvizu v. Waco | ndep.

Sch. Dist., 495 F.2d 499, 508 (5th Gr. 1974). |Indeed, |ocating
t he new high school in Ridgeland -- only 2-1/2 mles fromthe
exi sting Madi son Central Hi gh School -- does not equitably
di stribute the burden of desegregati on when the predom nant
nunber of black Flora students will continue to travel a |ong
di stance to attend high school at Madi son Central

3. MCSD argues (Br. 29-31) that the plan should be approved

in any event because |ocating the new high school in Ridgeland
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does not adversely affect the travel burden on black students in
Fl ora because they will continue to attend Madi son Central High
School. MCSD al so argues (Br. 29-30) that the Ridgeland | ocation
will reduce the travel burden for a significant nunber of bl ack
students who live in Ridgeland. MCSD s argunent is inherently

fl awed, however, because it fails to recognize that |ocating a
new hi gh school in Ridgel and does have an adverse affect on
students commuting fromthe predom nantly black Flora conmunity

because it perpetuates an inequitable transportation burden on

t hese students. Flora high school students experience the
| ongest commute as conpared to other high school students at
Madi son Central. Locating the new high school in R dgeland wl]l
per petuate this undue burden, and woul d reduce the al ready
nom nal comute for students in the predom nantly white Ridgel and
comunity who, under the current comruting arrangenent, are not
burdened at all.

The district court found that |ocating the new hi gh school
at Route 463 would reduce the commute for Flora students by 5.4
mles, or 13 mnutes by bus (Order at 105). Based on this
finding, MCSD argues (MCSD Br. 31) that the alternative site at
Route 463 proposed by the United States and private plaintiffs
woul d not significantly reduce the travel burden on Flora
students. However, as MCSD admts (MCSD Br. 31), the conmuting
time for the Flora students can be reduced by addi ng nore buses
to the routes serving Flora. As the United States pointed out in

its opening brief (U S Br. 39), the way to significantly reduce
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the travel burden on black Flora students is not to |ocate the
new hi gh school even farther fromthese students who are already
unduly burdened. Rather, it would be to |ocate a school closer
to these students suffering the burden and al so increase the
nunber of buses transporting students to the new school.

The 2000 consent decree (dated April 24, 2000) agreed to by
the parties requires MCSD to, consistent with the district
court's order, reduce the commuting tinmes for Flora high schoo
students to 45 mi nutes each way and provi de an explanation to the
district court for students whose commute exceeds 45 m nutes.
This developnent in the litigation does not underm ne the United
States' argunent that the Route 463 site is the nost suitable
| ocation for the new high school. There is nothing in the
district court record showing that MCSD has put into place
sufficient school buses and bus routes that will ensure this
significant reduction in conmmuting tinmes for Flora students. 1In
any event, the best way to ensure that Flora students are spared
any further possibility of such a | engthy commute would be to
| ocate the new high school at the Route 463 site, closer to the
Fl ora community.

B. The Alternative Site At Route 463 Is A Practicable

Location For A New H gh School, And |Is Better Suited

For Reducing The Travel Burden That The Present System
| nposes On Flora Students

1. MCSD argues (MCSD Br. 33-40) that the alternative site
at Route 463 proposed by the United States and private plaintiffs
is not a feasible |ocation for the new high school. MCSD argues

(MCSD Br. 34-35) that the Route 463 location is “renote” and “has



- 8 -
i nadequate infrastructure and services.” |In making these
determ nati ons, however, school officials failed to fully analyze
the feasibility of locating the high school at the Route 463
site, as no neani ngful assessnment was ever conpleted by MCSD
of ficials responsible for devel oping the school district's plan
for any alternative site for the new high school. The United
States' expert witness, Kelley Carey, prepared a conprehensive
report on the feasibility of the Route 463 site (U S. Rec. Exc.
Tab 5). Expert Carey is a denographer and school facilities
pl anner with 25 years of experience in desegregation matters, and
his work has been recognized in a published federal district

court opinion (see Lee v. Macon County Bd. of Educ., 914 F. Supp.

489, 490-491 (N.D. Ala. 1996)). After analyzing the feasibility
of the Route 463, expert Carey deternmined that it was a suitable
| ocation for the new high school (U S. Rec. Exc. Tab 5, pp. 18-
21).

Expert witness Carey explained (U S. Rec. Exc. Tab 5 at pp.
20-21) that locating the new high school at Route 463 woul d
result in many fewer black students living nore than ten mles
fromtheir high school, and fewer high school students overal
traveling over ten mles to high school. Based on student
enrol I ment figures fromthe 1998-1999 school year, 1,865 students
attended Madi son Central, of whom 1, 338 (72% were white and 500
(27% were black. Using concentric rings to neasure the travel
di stances of students, Carey determ ned that by |ocating the new

hi gh school in R dgeland, 20% of high school students |iving
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within five mles of their school would be black (343 black and
1, 345 nonbl ack); 28% of students living within 5-10 mles of
t heir school would be black (109 black and 275 nonbl ack); and 74%

of students living over ten nmles of their school would be bl ack

(153 black and 54 nonbl ack). By conparison, Carey found that by
| ocating the new high school at Route 463, 22% of students |iving
within five mles of their high school would be black (286 bl ack
and 1, 296 nonbl ack); 32% of students living within five to ten
mles of their high school would be black (307 black and 638
nonbl ack), and 32% of students living nore than ten mles from
t heir high school would be black (12 black and 26 nonbl ack) (U.S.
Rec. Exc. Tab 5, p. 20). Carey observed that while nore students
would live within five mles of the proposed high school in
Ri dgel and, that |ocation “disregard[s] the largely rural nature
of the school district territory,” and results in a
di sproportionate nunber of black students traveling nore than ten
mles to high school (U S. Rec. Exc. Tab 5, p. 21). In fact,
Carey stated that nany of these black students “live on the other
side of Flora, away from Madi son Central [H gh] School, and
travel over 20 mles to school each way” (U S. Rec. Exc. Tab 5,
p. 21). Thus, the Route 463 site is not renote with respect to
reduci ng the travel burden on the predom nant nunber of bl ack
students comuting from Fl ora.

I ndeed, the history of this case substantiates the Suprene

Court's observation in Swann v. Charl otte-Meckl enburg Board of

Education, 402 U. S. 1, 20 (1971), that “[p]eople gravitate toward
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school facilities, just as schools are located in response to the
needs of people.” Following the closure of Flora H gh School,
and the construction of the new Madi son Central Hi gh School in
1991, there was a significant increase in residential growh in
t he Madi son area adjacent to Ridgeland (Order at 104). The
district court stated that “when Madi son Central was constructed,
the travel burden was equitably distributed” between students
traveling from Madi son, Flora, and Ridgeland, “and that it has
now becone inequitable only as a result of the post-construction
popul ati on explosion in the southern part of the county” (Order
at 104 (enphasis omtted)).

2. MCSD insists (MCSD Br. 35) that the Route 463 site
cannot accommodate the necessary infrastructure and public
services necessary for a high school. Expert wi tness Cary
researched the site thoroughly and testified that sewer services
could be provided at the site with “on-site waste | agoons,” and
that two county schools already get sewer service in that fashion
(Tr. 1007). Carey also determined that the Route 463 site has
access to water through the Bear Creek Water Authority (Tr.
1007). Carey testified that police and fire service is fully
accessible by virtue of Route 463, which is a main hi ghway
t hrough the county (Tr. 1008-1009).

3. MCSD argues (Br. 36-39) that the substantial growh in
Madi son and Ri dgel and al one warrants | ocating the high school in
Ri dgel and. However, substantial growth in Ri dgel and cannot be

the sol e reason for placing the new high school in that
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comunity. The new high school nust be |ocated at a site that
wi |l further desegregation by reducing the travel burden on the
bl ack Flora students. MCSD argues (MCSD Br. 39) that Ri dgel and
wi || becone increasingly popul ated by black residents in the
future, and that presumably a new Ri dgel and Hi gh School would
eventual ly benefit a | arge nunber of black students. MCSD s
specul ati ve assessnment is based on its unsubstanti ated
supposition that black residents will disproportionately occupy
apartnent conpl exes that are planned for construction in
Ri dgel and. The district court, however, made no findings on the
future racial makeup of the Ridgeland community, and the United
States and private plaintiffs dispute MCSD s assertion that there
wi |l be an increasing nunber of black famlies noving into
Ri dgel and (Order at 99 & n.48).

4. MCSD argues further (MCSD Br. 39, 49-51) that the Route
463 site is “inferior” to MCSD s preferred site at R dgel and.
There is, however, anple evidence that the Route 463 site is an
economcally feasible site for | ocating the new high school
(supra, p. 10; see also U. S. Br. 20-21, 37-41). MCSD, however
m sses the point of this issue on appeal. As a school district
under a desegregation order, MCSD is obligated to consi der
alternative sites that will further desegregation. Tasby v.
Estes, 517 F.2d 92 (5th Cr.), cert. denied, 423 U S. 939 (1975).
MCSD failed to satisfy that obligation because school officials
gave no neani ngful consideration to any high school site other

than Ri dgel and. For instance, every cost assessnent of new
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school construction prepared by MCSD assessed only the cost of
bui | di ng a new high school in R dgeland (see Def. Exhs. 8, 9, 11,
12, 19, 20, 22, 23, 27, 29, 31, 33, 36). MCSD facilities
director, Janes Reeves, testified that when he was hired by MCSD
in 1996, he was assigned the responsibility of preparing a report
on the bond issue that was filed with the State of M ssi ssipp
(Tr. 818; PIt. Ex. 41). The report, finalized and filed in
Decenber 1996, reflected that the bond i ssue proposed the
construction of a new high school in the Ridgeland comunity (Tr.
818-820; PIt Exh. 41). Morevover, when MCSD consul tant Bail ey
was retained to develop the plan for new school construction, the
school district's intent to |ocate the new high school in
Ri dgel and was a foregone conclusion. The contract that MCSD
entered into in Novenber 1997 with Gary Bailey to retain his
services states that Bailey would be responsible for devel oping a
plan for a “New Ri dgel and H gh School” (Def. Exh. 36; see also
Tr. 1584-1585).

5. MCSD s claim (MCSD Br. 40-41) that its plan was
devel oped “with desegregation in mnd” is baseless, and its claim
(MCSD Br. 40) that school officials “had absolutely no intention
of re-establishing a dual school systeni is irrelevant to the
applicable standard for reviewing the plan. Discrimnatory
intent is not the standard for assessing the appropriateness of

MCSD s plan for new school construction. Dayton Bd. of Educ. v.

Bri nkman, 443 U.S. 526, 538 (1979). Until unitary status is

achi eved, MCSD nust avoid any action that has the “effect of
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perpetuating or reestablishing a dual school systeni (Harris v.

Crenshaw County Bd. of Educ., 968 F.2d 1090, 1094 (1ith Gr.

1992)), and nust take “affirmative steps to elimnate the

continuing effects” of the dual system Wagant v. Jackson Bd. of

Educ., 476 U. S. 267, 291 (1986). “[F]Juture school construction
* * * [should] not serve to perpetuate or re-establish the dual
system” Swann, 402 U S. at 21. “[When the school board fails
to consider or include the objective of desegregation in such
deci sions as whether to construct new facilities,” that

constitutional duty is violated. Pitts v. Freeman, 755 F. 2d

1423, 1427 (11th Gr. 1985).

Wil e MCSD argues (MCSD Br. 40-41) that school officials
recogni zed their constitutional duty, the evidence wholly
supports the district court's conclusion that school officials
were unaware of their desegregation obligations when formulating
the plan for new school construction generally, and in particular
as it relates to selecting a site for the new high school. As
the United States showed in its opening brief (U S Br. 10, 14,
15, 30), and as found by the district court, MCSD officials
failed to review the district court's desegregation orders, and
had no understandi ng of the school district's desegregation
obligations (see Order at 125 (school officials “have never even
read the desegregation orders and judgnents and none seens to
have any conprehension of their inport”)). Moreover, MCSD
officials did not prepare a pupil |locator map —a fundanent al

practice in desegregation planning —prior to selecting the
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Ri dgel and site (Tr. 346 (Bridge)). Thus, in selecting the
Ri dgel and | ocation, school officials failed to engage in proper
desegregation planning that would reduce the transportation
burden on Flora students.

6. MCSD argues (Br. 45-47) that its enroll nment projections
wer e reasonabl e because they were based on a five-year average
enrol | ment change at each of the schools. MCSD s expert,
however, overprojected future enrollnment. These significant
overprojections will result in greater resources dedicated to the
Ri dgel and area, and fewer resources for Flora students and others
assigned to attend high school at Madison Central.

MCSD states (MCSD Br. 46-47) that its consultant Gary
Bai l ey “used his best judgnment and his experience based on act ual
hi storical enrollment data to nmake enrol |l ment projections.”
Bail ey estimated that the student enrollnent at Madi son Central
woul d increase by 10.4% annually. Applying this yearly average
I ncrease to the 1998-1999 student enrollnment figure of 1,859,
yields a student enrollnent of 3,047 by the 2003 school vyear.

United States expert Carey, however, prepared five-year
proj ections of enrollnent by school and by grade. Expert w tness
Carey's projection of enrollnents consisted of “exam ning actual
data on live birth trends, conparing those nunbers for each year
to the nunber showing up in that cohort group at the appropriate
year after their birth” (U S Rec. Exc. Tab 5, p. 5). Carey's
report expl ai ned that

[a] cohort group is a nunerical group either born in a year
or constituting a grade group. School enroll nent
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proj ections use the concept of cohort groups above the first
grade. In that context a cohort nunerical group nobves up
fromgrade to grade[,] fromyear to year

US Rec. Exc. Tab 5, p. 5. Carey reports that the use of cohort

groups “serves several enrollnment projection needs,” such as the

fol | ow ng:
1. It tracks the inpact upon enrollnments fromgrowh or
decline in births within the school district * * *,
2. It exactly reflects the results of growh and decline of
student enrollnent, providing reliable trends for projection
* * %
3. It overcones the problemof an inconsistent relationship

bet ween such itens as building permts and school
enrol I nents * * *,

4. Cohort survival factors tell us who actually has arrived
into the school system what grades were affected, and what
rates of growmh or decline in enrollnent resulted as
reliable indicators of future changes in enrollnent at each
grade * * *,

5. Historical and docunented cohort survival factors from

grade to grade are an inval uabl e i ndicator of how

enrol I ments are growi ng or declining, as they al so represent

a conbined inpact of in-mgration and out-mgration at each

school in the system* * *,
US. Rec. Exc. Tab. 5, pp. 5-6.

Appl ying the cohort survival analysis to live birth figures
for the Madi son and Ri dgel and areas, United States expert wtness
Carey “project[ed] 2,473 students for the area served by the
present Madi son Central Hi gh School for year 2003, increasing
from1,859 in 1998-1999" (U S. Rec. Exc. Tab 5, p. 15). By
conpari son, MCSD consultant Bailey's projections for future
student enrol |l nent exceeded Carey's projections by about 574

students. Carey reported:
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current and projected denographics indicate[] that of the

614 [student] increase in high school enroll nment over the

next five years at Madison Central Hi gh, only 212 or 34.6%

of the growth can be attributed to the proposed Ri dgel and

Hi gh School zone. Most of the growmh in high school

enrollment, that is nowin the pipeline and docunented, is

due to enrollnment growth in Madi son and to the north and

nort hwest of Madi son. The grow h expected north of

Ri dgel and i s about double the growth indicated to occur

wi t hi n Ri dgel and.
US Rec. Exc. Tab 5, p. 15. Based on expert witness Carey's
estimation that future growmh within the next five years wll
occur principally north and northwest of Mdi son and Ri dgel and,
he concl uded that student denographics woul d dictate that
| ocating a new high school in Ridgeland would not be prudent and
woul d result in an “inbal anced allocation of facilities capacity”
(U S. Rec. Exc. Tab 5, pp. 16-18).

7. Moreover, contrary to MCSD's claim (MCSD Br. 49-51), the
Ri dgel and site is not the best location for the new hi gh school
because it woul d hinder the county's ability to nmeet denographic
shifts. Expert witness Carey studied the student denographic
patterns of the area, and found that “[t]he existing Madison
Central Hi gh School guards the entrance to th[e] [southern]
funnel [area of the county] fromthe rest of the school district”
(U S Rec. Exc. Tab 5, p. 17). Locating the new high school in
Ri dgel and woul d make it “inprudent to plan for a future zone that
bypasses the existing school in order to justify the |ocation of
a new one,” and would conplicate the county's ability to neet
future demands (U.S. Rec. Exc. Tab 5, p. 17).

Wth the residential growth continuing to the north of

Ri dgel and, there will be need for classroons at Madi son
Central Hi gh. Meanwhile, a surplus of space would slowy
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devel op at R dgel and Hi gh School. Because all of the area
to the south of the proposed R dgel and Hi gh School zone is
in the Gty of Jackson, the only way to use that excess
space woul d be to extend the Ridgel and zone north, wapping
it around Madi son Central H gh School's zone. O herw se,

t he excess space is wasted, and there devel ops a prenmature
need for an additional high school.

US Rec. Exc. Tab 5 at p. 17.

C. The District Court's Approval O MCSD s Pl an Wul d Be An
Abuse O Discretion Even Under Rufo Standards

1. MCSD argues (MCSD Br. 52-56) that the district court was
correct in approving its plan despite the fact that it does
not hi ng nore than avoid a negative effect on desegregation. The
standard articulated by the district court for assessing the
appropri ateness of MCSD s plan was incorrect because MCSD has a

“constitutional duty to take affirmative steps” that will further

satisfy the school district's desegregation obligations. Wagant,
476 U.S. at 291 (enmphasis added), citing Swann, 402 U S. at 15;
Green v. County Sch. Bd., 391 U S. 430, 437 (1968). Throughout

its opinion, the district court is critical of MCSD s plan and
questions the prudence of the school district's decisions. Wth
respect to locating the new high school in Ridgel and, the
district court stated that “[c]onstructing a high school half the
size of the existing Madi son Central which |eaves little actual
growi ng room at Madi son Central does not seem particularly
prudent” (Order at 125). The district court found that school
officials were “anbivalen[t] and ignoran[t]” wth respect to
formulating a plan that will further desegregate the school
district (Order at 126). These findings, coupled with the fact

that MCSD s plan does nothing to alleviate the undue travel
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burden on Flora students, warrant rejecting the plan.
2. In addition, there is no basis for MCSD s contention
(MCSD Br. 59) that its plan for locating the new high school in
Ri dgel and satisfies the standard for nodi fyi ng consent decrees

set out in Rufo v. Innates of Suffolk County Jail, 502 U S. 367

(1992). Under Rufo, the party seeking to nodify a consent decree
must show that “changed factual conditions make conpliance with
the decree substantially nore onerous,” or that a decree is
“unwor kabl e because of unforseen obstacles.” |1d. at 384. MCSD
seeks to nodify prior consent orders to permt construction of a
new hi gh school to accommpbdate the increasing nunber of students
residing in Zones Il and Il1l of the county school district.

| ndeed, the United States does not dispute that overcrowding in
the county warrants constructi on of a new high school (see O der
at 91). However, having thus established that student
overcrowdi ng warrants nodification of the consent decree, “the
district court [nust] determ ne whether the proposed nodification
is suitably tailored to the changed circunstance.” 1d. at 391.
In making this assessnent, “three matters should be clear.”

Ibid. “[A] nodification nust not create or perpetuate a
constitutional violation,” or “rewite a consent decree so that
it conforns to the constitutional floor,” and the district court
shoul d “defer to |l ocal governnent adm nistrators * * * to resolve
the intricacies of inplenenting a decree nodification.” 1d. at
391- 392.

In this case, MCSD s proposed nodification does not satisfy
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Rufo. MCSD s proposal to | ocate the new high school at the

Ri dgel and site will perpetuate an inequitable travel burden on
Fl ora students, and will do nothing to further desegregation
(despite the feasibility of an alternative site that would reduce
the travel burden on Flora students). Thus, even under the
standards articulated in Rufo, the district court's approval of
t he nodification was an abuse of discretion.
CONCLUSI ON
For the foregoing reasons, the district court's order
approving MCSD' s plan to build a new high school in R dgel and
shoul d be reversed, and the case remanded to the district court
wWth instructions to require MCSD to devel op a new plan for
| ocating the new county high school at a location that wll
reduce the travel burden for the Flora students.
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