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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCUI T

Nos. 99-2389, 99-2391

TERRY BELK, et al.,
Plaintiffs-Appellants,

W LLI AM CAPACCHI ONE, et al.
Plaintiffs-Appellees
V.
THE CHARLOTTE- MECKLENBURG BOARD OF EDUCATI ON, et al.

Def endant s- Appel | ant s

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF NORTH CAROLI NA

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG APPELLANTS

STATEMENT OF THE | SSUES

1. Wether the district court, in declaring the school
district unitary, assessed the district's conpliance with prior
desegregati on orders under the proper |egal standards.

2. \Wiether the district court erred in finding that a
unitary school district does not have a conpelling interest in
i nt egrated school s.

| DENTI TY AND | NTEREST OF THE UNI TED STATES AS AM CUS CURI AE

The United States Departnment of Justice enforces the Equa
Protection Cl ause of the Fourteenth Amendnent in the
desegregation of public schools, see 42 U S. C. 2000c-6, and Title
VI of the Cvil R ghts Act of 1964, 42 U.S.C. 2000d, which
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prohi bits discrimnation by recipients of federal funds. The
Departnent of Education enforces Title VI in admnistrative
proceedi ngs and admi ni sters the Magnet School s Assi stance Program
of 1984 (MSAP), 20 U.S.C. 7201 et seq., a grant programthat
assi sts |local desegregation efforts. The United States thus has
an interest in the devel opment of the | aw regarding the use of
race in educational contexts. The United States files this brief
pursuant to Fed. R App. P. 29(a).

STATEMENT OF THE CASE

These appeal s arise out of Swann v. Charlotte-Meckl enburg

Board of Education, filed in 1965. The district court entered an

initial desegregation order in 1965. Swann v. Charlotte-

Meckl enburg Bd. of Educ., 243 F. Supp. 667 (WD.N.C.). 1In 1969,

it made extensive findings of the vestiges of discrimnation that
remai ned in the Charlotte-Meckl enburg Schools (CM5), Swann, 300
F. Supp. 1358, 1359 (WD.N.C.), and ordered a new plan in 1970.
Swann, 311 F. Supp. 265, 266 (WD.N.C.). The Suprene Court
uphel d the plan, which used noncontiguous satellite zones and
pairing of inner-city black schools with outlying white school s.

Swann v. Charl otte-Meckl enburg Bd. of Educ., 402 U S. 1, 25, 30

(1971).

The district court entered several orders adjusting the
plan. In 1974, the court approved guidelines under which CMS
agreed to fornulate a transfer policy to help maintain
desegregation. Swann, 379 F. Supp. 1102, 1106 (WD.N. C 1974).

The order required CM5 to nonitor transfers, providing that
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student transfers "nust not jeopardize the racial conposition of
any other school"™ and that "[c]apacities and allocation of
maxi mum nunbers of students that nmay be drawn from each ot her
school attendance area, by race, are to be designated.” [d. at

1108. The order also required CM5 to site new schools to aid

integration: "Buildings are to be built where they can readily
serve both races." 1d. at. 1107. The order required CM5S to
ensure that "the burdens of busing" were shared equally. [d. at

1104, 1106. The next year, the district court found that the
school board was properly inplenenting renedi al neasures and
renoved the case fromthe active docket. Swann, 67 F.R D. 648
(WD.N. C. 1975).

A few years later, white parents chall enged as
unconstitutional the plan’s limt that no school was to be nore

than 50% bl ack. Martin v. Charlotte-Meckl enburg Bd. of Educ.,

475 F. Supp. 1318, 1335-1336 (WD.N. C 1979), aff'd, 626 F.2d
1165 (4th Gir. 1980), cert. denied, 450 U.S. 1041 (1981). The
court rejected plaintiffs' claim finding that the system had
never achieved a racially-neutral attendance pattern, so race-
consci ous renedi es should continue. The district court also
found that a school board has inherent authority to assign
students to pronote integration even wthout a renedial
obligation, and this Court affirnmed on this basis, finding that
t he school board "is well within its powers when it decides that
as a matter of policy schools should not have a majority of

mnority students.” 626 F.2d at 1167. The district court also
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had cited CM5's failures to nonitor transfers and to | ocate new
school s where they can "readily serve both races.” 475 F. Supp.
at 1330-1332, 1334 (quotations omtted).

To respond to the growh of the black student popul ation,
the court in 1980 nodified the order to allow the el enentary
school s' bl ack population to vary fromthe district-w de average.

Capacchi one, 57 F. Supp. 2d at 238-239. 1In 1992, to help “phase

out pairing,” CMS inplenented a new student-assi gnnent pl an,
I ncl udi ng the magnet school programat issue here that sought a
60% whi te, 40% bl ack bal ance in magnet schools. See id. at 239,
287.
STATEMENT OF THE FACTS

1. In Septenber 1997, WIIliam Capacchione filed suit after
CVB deni ed his daughter, Cristina, admi ssion into a magnet
school. Under the magnet program the percentage of spaces are
all ocated by race to reflect the systemw de bal ance.

Capacchi one, 57 F. Supp. 2d at 287. CMS refused Cristina

adm ssi on because "non-bl ack" slots were full. Capacchione
sought declaratory, injunctive, and conpensatory relief under 42
U S. C 1983 and 2000d, and | ater anended his conplaint to allege
that CVS shoul d be declared unitary. CMS responded that the
desegregation order in Swann required race-conscious assi gnment
policies. The court returned Swann to the active docket and

consolidated it with Capacchione. 57 F. Supp. 2d at 240.

2. At the bench trial, CV5 and the Swann plaintiffs argued

that CM5 was not yet unitary, presenting evidence of continued
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disparities in the areas outlined in G een v. County School

Board, 391 U.S. 430 (1968).' See Capacchione, 57 F. Supp. 2d at

243. CMs defended the nagnet school program as a proper renmedy
for de jure segregation and had not devel oped a plan to be used
if declared unitary (see Tr. 6/21 at 49).2

CVMB al so presented evidence that even if declared unitary,
it has a conpelling interest in maintaining integrated schools.
Three sociol ogists, Drs. Rosalyn M ckel son, Robert Peterkin, and
WIlliam Trent, submitted reports describing the benefits of
i ntegrated schools, focusing on the inportance of teaching
children of all races to "learn to work productively together"
(Def. Exh. 6, Peterkin Report). Mckelson testified that
desegregat ed educati on benefits students in terns of academ c
achi evenent, occupational preparation, and "civic values * * *
i mportant for living and working in a pluralistic diverse
denocracy * * *” (Tr. 6/15 at 77). The Chancellor of the
University of North Carolina at Charlotte testified that diverse
cl assroons “better prepare[] students for what they will find
when they enter the work force and that is diverse teans and
di verse clients or custoners” (Tr. 6/16 at 189). The
Superintendent of CMS testified that integrated public schools

hel p students understand the differences and simlarities anong

! The parties will address the vol uni nous evidence relating to
unitary status so, given our word limtation, we will not repeat
that discussion. Rather, we will address the evidence relating

to race-conscious efforts in a unitary status context.

2 References to "Tr. _/_at _ " are to the date and page

nunber of the trial transcript.
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students of different races (Tr. 6/8 at 55). The First Union
Corporation's Chairman testified that it was inportant for people
of different races to be able to work together as a teamin a
multi-racial environnent (Tr. 6/9 at 3, 6-10, 14).

Two CMS teachers and the Chair of CMS's Board of Education

testified simlarly that diverse schools produce better-educated
children less likely to engage in racial stereotyping (Tr. 5/14
at 174, Tr. 6/17 at 64, Tr. 6/21 at 4-5). Plaintiff-intervenors
produced no wi tnesses disputing these benefits, and two of their
Wi t nesses conceded the val ue of integrated education (see Tr.
4/ 26 at 5, 126-127; Tr. 4/29 at 255-256). Dr. David Arnor, a
sociologist, testified that diversity in education "add[s] other
elements to the overall social experience of children"” (Tr. 4/29
at 4, 256).

3. The district court declared the school systemunitary.

Capacchi one, 57 F. Supp. 2d at 228. The court stated that in

anal yzing unitariness, it nust assess: "(1) whether the school
board has elimnated the vestiges of past discrimnation to the
extent practicable and (2) whether the school board has in good
faith fully and satisfactorily conplied with, and shown a
commtnment to, the desegregation plan, such that it is unlikely
for the board to return to its fornmer ways." 1d. at 243.

The district court found that the current conditions in the
school system were not the product of the prior dual system The
court, however, did not refer specifically to CVM5 s obligations

under the 1974 order to ensure that transfers do not harm
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desegregation at sending schools, finding generally that one CVS
enpl oyee "' kept an eye on [magnet transfers] so that there
woul dn't be a run on the bank so to speak from any one school .""
Id. at 250 n. 283.

In addressing facilities, sitings, and the burdens of
transportation, the court found that CM5's school siting
deci sions "have not constituted an intentional or neglectful
pattern of discrimnation.”™ 1d. at 251. The court found that
current burdens were acceptable, even if the great percentage of
white students bused are bused voluntarily so that they can
attend magnet schools. 1d. at 253. The district court inposed
on CM5 and the Swann plaintiffs the burden of proving that CVS
intended to discrimnate with respect to facilities and found
that they had not met their burden. 1d. at 262-267.

Consi dering the challenge to the nmagnet program the
district court held that the programs racial limts on
enrol | ment were not constitutional, even as a renedy for de jure
segregation. |d. at 290. The district court then addressed
CMB' s possible consideration of race in a unitary setting. |d.
at 291. The court rejected CM5's interest in pronoting the
benefits of integration, id. at 291-292, and prohibited CM5 from
using any "race-based lotteries, preferences, and set-asides in
student assignnent." 1d. at 292. On Decenber 30, 1999, this

Court stayed the injunction.
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SUVWARY OF ARGUMENT

The district court erred as a matter of law in granting ful
unitary status without directly assessing CM5' s conpliance with
the specific obligations inposed by prior desegregation orders,
as Freeman v. Pitts, 503 U S. 467, 492 (1992), requires. The
district court made no specific finding that CM5 had conpli ed
with earlier court orders by controlling the nunber of children
who could transfer out of any particular school to a
magnet / opti onal school, or that CVS had sited schools to "readily

serve both races," thereby ensuring that the burden of
transportation fell equally on black and white students, and
creating the potential for long-termintegration. Swann v.

Charl ott e- Meckl enburg Bd. of Educ., 379 F. Supp. 1102, 1104,

1107-1108 (WD.N. C. 1974). The district court also failed to
make the proper findings regarding whether CVM5 had conplied with
the Green factor requiring equality of facilities given the

evi dence of disparities related to the age of schools, and that
"nost facilities in the predomnately black inner city are ol der
while facilities in the predom nately white suburbs are newer."

Capacchi one, 57 F. Supp. 2d at 265. The United States takes no

position on the ultimte question whether CVMS has, in fact,
attained unitary status. W are concerned, however, that in
eval uating that question, the district court failed to nmake
findings that closely assess whether CMS conplied fully with the

court's desegregation orders.
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The district court also erred in reaching out to consider
whet her preserving integrated schools may ever be a conpelling
interest even after unitary status is achieved. This Court

reserved that issue in Tuttle v. Arlington County School Board,

195 F. 3d 698 (4th Gr. 1999), petition for cert. pending (U S.
Jan. 31, 2000) (No. 99-1274); Eisenberg v. Mntgonmery County

Public Schools, 197 F.3d 123 (4th Gr. 1999), petition for cert.

pending, 68 U S.L.W 3433 (U. S. Dec. 23, 1999) (No. 99-1069),
and, in Tuttle, vacated an injunction alnost identical to the
injunction entered here. The court bel ow should have refrained
fromdeciding the constitutionality of the non-renedial use of
race until CMS adopts a post-unitary plan using race.

The district court also erred in concluding that no non-
remedi al interest can ever justify race-conscious assignment
policies. For the past 40 years, courts have recognized the
significant benefits of integrated education and a school board's
authority voluntarily to assign students to integrate el enmentary

and secondary schools. See Brown v. Board of Educ., 347 U. S.

483, 493 (1954); Swann v. Charlotte-Meckl enburg Bd. of Educ., 402

US 1, 16 (1971). Congress, viewing integration as an inportant
national priority, has funded |ocal efforts to pronote public
school integration. See Enmergency School A d Act of 1972 (ESAA),
20 U.S. C. 1601 (repealed 1978, Pub. L. No. 95-561); Mgnet School
Assi stance Program of 1984 (MSAP), 20 U.S.C. 7201 et seq. These
judicial and congressional judgnents are supported by academ c

research and experience in the CM5 schools confirm ng that al
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children realize significant academ c and social benefits from
I nt egrated educati on.
ARGUVMENT
I
| N DECLARI NG CVS UNI TARY,
THE DI STRI CT COURT FAI LED TO ASSESS FULLY
CMS' S COWPLI ANCE W TH THE DESEGREGATI ON ORDERS
UNDER PROPER LEGAL STANDARDS
In general, “[t]he duty and responsibility of a school

district once segregated by lawis to take all steps necessary to
elimnate the vestiges of the unconstitutional de jure system?”

Freeman v. Pitts, 503 U S. 467, 485 (1992); see also Swann v.
Charl ot t e- Meckl enburg Bd. of Educ., 402 U.S. 1, 15 (1971); Geen

v. County Sch. Bd., 391 U S. 430, 437 (1968). Until full unitary

status is achi eved, school districts operating under a
desegregati on decree are judged by whether their actions
effectively further or inhibit desegregation. “To fulfill this
duty, school officials are obligated not only to avoid any
official action that has the effect of perpetuating or
reestablishing a dual school system but also to render decisions
that further desegregation and help to elimnate the effects of

t he previous dual school system” Harris v. Crenshaw County Bd.

of Educ., 968 F.2d 1090, 1095 (11th Cr. 1992)(footnote omtted);
see also Wight v. Council of Enporia, 407 U S. 451, 460 (1972)

("* * * proposal nust be judged according to whether it hinders
or furthers the process of school desegregation"). The school
district is under “a 'heavy burden' of show ng that actions that

I ncrease[] or continue[] the effects of the dual system serve
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I nportant and legitimate ends.” Dayton Bd. of Educ. v. Brinkman,

443 U. S. 526, 538 (1979) (quoting G een, 391 U S. at 439).

In determ ning whether a school district has conplied with
these obligations, "'"[t]he District Court should address itself
to whet her the Board had conplied in good faith with the
desegregati on decree since it was entered, and whether the
vestiges of past discrimnation had been elimnated to the extent

practicable.'" Freeman, 503 U S. at 492 (quoting Board of Educ.

v. Dowell, 498 U. S. 237, 249-250 (1991)). Although the term
unitary is not a "precise concept,” "it conveys the central idea
that a school district that was once a dual system nust be
examined in all its facets, both when a renmedy is ordered and in
the | ater phases of desegregation when the question is whether
the district courts' renedial control ought to be nodified,

| essened, or withdrawn." 503 U.S. at 486-487.

G ven the effects of a declaration of unitary status on
mnority plaintiffs, who were once the victins of prol onged
discrimnation, it is critical that courts nmake a unitary status
finding with the care and precision the Suprene Court has
demanded. The district court here appears to have articul ated
the correct general |egal standards governing the unitary status

anal ysis. Capacchione, 57 F. Supp. 2d at 243. In conducting

that anal ysis, however, the court nust make findings that closely
assess whet her the school systemfully conplied with federa
court orders. While the United States takes no position on the

guestion whether CM5S has, in fact, achieved unitary status, we
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are concerned that in evaluating this question, the district
court erred as a matter of lawin failing to assess fully CVMS s
conpliance with prior orders.
A. Transfers

The 1974 court order required CM5 to nonitor transfers to
optional (or magnet schools) through "strict and central control™
to ensure that the sending schools did not becone nore
segregated. Swann, 379 F. Supp. at 1108. CMS was to designate
the "[c]apacities and allocation of maxi mum nunbers of students
that may be drawn from each other school attendance area, by race
* ok x " |bid. In 1979, in Martin, the court found CVMS had not
conplied with these requirenents and contenpl ated their future
enforcenent. 475 F. Supp. at 1336-1337.

In finding CM5 unitary, the court found that "nagnet schools
have had an overall effect of countering resegregative trends"

and that there was a CM5 enpl oyee who kept an eye on [ nagnet

transfers] so that there wouldn't be a run on the bank so to

speak from any one school.'" Capacchione, 57 F. Supp. 2d at 250

n.23. The court made no direct finding, however, either that CMS
had instituted controls to limt transfers on a per-school basis,
as the earlier orders required, or that conpliance with that
obl i gati on was i npossi bl e.

Failure to nonitor transfers may result in nore racially
identifiable schools. See Martin, 475 F. Supp. at 1337-1338
("the resegregati ve tendency of an unrestricted or unnonitored

transfer policy or practice can, history teaches, undo nmuch of
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what the community has struggled to acconplish”). The Swann
plaintiffs presented evidence illustrating that unlimted
transfers of white students since 1992 into the magnet school s
transforned several sending schools fromschools that were well -
integrated to schools that were nore heavily mnority (see e.q.,
Swann PlI. Exh., Stevens Report; Swann Pl. Br. 28-30). 1In light
of the specific obligation the 1974 desegregati on order inposed
on CM5 to exercise "strict and central control" over adm ssions
to magnet schools to ensure that "[r]eassignnents * * * [do] not
j eopardi ze the racial conposition of any other school,"” Swann,
379 F. Supp. at 1108, it was incunbent on the district court to
address this evidence and make direct and detailed findings
regarding CM5's conpliance with its obligation. A finding that a

CVB enpl oyee "kept an eye" on magnet transfers, Capacchione, 57

F. Supp. 2d at 250 n.23, is not, in our view, the equivalent of a
specific finding of conpliance, or an expl anation why conpliance
was not achi evabl e.

B. Transportation and Facility Siting

The 1974 order requires that "[bJuildings are to be built
where they can readily serve both races”" and that popul ation
trends not be the sole determ nant of school siting. Swann, 379
F. Supp. at 1107. Conpliance with this requirenment was
integrally related to portions of the 1974 order requiring
equality in the racial burdens of transportation. 1d. at 1104.
The district court found in 1979 that CVM5S had not conplied, and

had no plans to conply, with these requirenments. Martin, 475 F
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Supp. at 1332, 1334 ("[i]n short, the construction, |ocation and
cl osing of schools have continued to nake desegregati on nore
difficult"). The court also noted the critical interrelation of
school siting and "other nmjor conmponents of the pupil assignnent
features of the desegregation efforts of the court * * * " |d.
at 1332.

The district court's 1974 desegregati on order, as explained
by the 1979 decision in Martin, inposed on CMS the obligation to
site schools "where they can readily serve both races,"” at |east
in part to avoid the discrimnatory burden of transportation on
bl ack children. Conpliance with this obligation is also |likely
to lead to a systemthat will be nore integrated in the long run.
I n making siting decisions, therefore, CM5 was not to follow "the
outward m gration of new housing, away fromthe center city."

475 F. Supp. at 1339. Rather, the court order required CVB
either to build schools in integrated areas or between white and
bl ack areas, thus allow ng the schools to be naturally integrated
or integrated by nmethods that would equalize the transportation
burdens on children from bl ack and white nei ghbor hoods.

In considering unitariness in 1999, the district court
referred to CM5's obligation under the 1974 order regarding
school siting, and then found that CM5 s siting decisions "have
not constituted an intentional or neglectful pattern of
di scrimnation,” new schools generally have "racially bal anced

student popul ations,” and CVS "routinely consider[s] raci al

diversity in school siting decisions.” 57 F. Supp. 2d at 250-
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252. The court, acknow edging that "alnost all newy constructed
school s have been built in predomnately white areas,"” noted the
difficulty of drawi ng contiguous assignment zones in the inner
city that result in racially-balanced schools, given the high
concentration of black residents there. 1d. at 252. The
district court also recognized the difficulties associated with
busing white students in fromthe suburbs given rush hour traffic
patterns. |Ibid. Finally, the district court noted that these
siting decisions "were the subject of public hearings, televised
meetings, and ballot referenda,” and found it significant that
"neither the Swann Plaintiffs nor anyone el se ever called on the
Court to intervene in these school siting decisions.” [|d. at
253.°3

The court's general findings about the siting decisions do
not denonstrate that CVS conplied with the court's orders to site
school s where they would be naturally integrated or centrally
| ocat ed, or explain that conpliance was inpossible. The court,
therefore, never specifically determ ned that CM5 adhered to the
| egal obligations of the 1974 court order. The issue is not, as
the district court assumed, whether CMS achi eved racial bal ance
i n new y-opened schools in white areas by busing bl ack students
fromthe inner-city. See id. at 251-252. That effort does not

conply with the orders, has a limted | ong-terminpact on

® \Wiile the district court suggests that there were

opportunities for the Swann plaintiffs or others to object to
CVMB' s siting decisions, the Swann plaintiffs contest this
characterization of the process (Br. 26).
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desegregation, and results in disproportionate transportation
burdens on bl ack students. Nor is it sufficient, as the district
court found, that CVM5 had considered racial inpact, along with
other factors, in nmaking siting decisions. 1d. at 251. The
district court's discussion of the difficulty in "draw i ng]
conti guous assi gnment zones" downtown, given the high
concentrations of black students in the inner city, id. at 253,
simlarly fails to explain why schools were not built between the
inner city and the outlying white nei ghborhoods, or at least in
areas that were equally accessible. While there may have been
i nsurnountable traffic problens if schools were | ocated
equi di stant from black and white areas, the district court did
not make that fi nding.

| f there were reasons explaining the non-conpliance in this
area critical to the future of desegregation in the Charlotte-
Meckl enburg Schools, the court did not make such findings. The
Swann plaintiffs contend (Br. 11-12), that 25 of 28 new school s
were sited in new y-devel opi ng white areas and 91% of the
students assigned to satellite schools and involuntarily bused
fromtheir neighborhoods are black. G ven those facts, and the
rigorous requirenents Freeman inposes on district courts
eval uating unitary status applications, the district court was

obligated to provide that critical analysis.*

* Referring to site selection, the district court, citing
Freeman, stated that the “' passage of tinme'” permts the district
court to look at the obligations “in a newlight.” 57 F. Supp.
2d at 251. Freenan, however, focused on student assignnent

(continued. . .)



C. Facilities.

The district court's analysis of equality of facilities also
appears flawed in tw respects. First, the district court’s
anal ysis was affected by its erroneous decision to require the
Swann plaintiffs and CM5 to prove that any current disparities in
facilities were the result of discrimnatory intent exercised
either before or after entry of the desegregation orders. See

Capacchi one, 57 F. Supp. 2d at 267 ("the Swann Plaintiffs have

failed to * * * establish[] the requisite discrimnatory intent
and causation"). Proof of discrimnatory intent in this
proceeding is not required. Once a school systemis inplenenting
a desegregation order, it nust not only refrain fromintentional
di scrimnation, "but also [] render decisions that further
desegregation and help to elimnate the effects of the previous

dual school system"™ Harris v. Crenshaw County Bd. of Educ., 968

F.2d 1090, 1095 (11th Cr. 1992). The school district's action
is judged by its effect -- "whether it hinders or furthers the
process of school desegregation" -- regardless of intent.
Wight, 407 U S. at 460.

The district court in this case, however, appears to have
concl uded that unequal facilities with a disparate inpact on
mnority students were irrelevant to its inquiry in the absence

of discrimnatory purpose, and that error appears to have

*(...continued)
patterns caused by private choice substantially uncontrolled by
school authorities, 503 U S. at 494, whereas decisions on site
| ocation are totally under the control of school authorities.
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infected its factual findings. For exanple, the court found, on
the one hand, that “facilities needs are spread across the system
wi thout regard to the racial conposition of its schools.”

Capacchi one, 57 F. Supp. 2d at 265. But on the other hand, the

court acknow edged that there are disparities tied to the age of
the schools, and that "the inference is that differences in
bui | di ng standards tend to affect black students
di sproportionately.” Ibid. The court's conclusion that “this
does not amount to racial discrimnation,” ibid., seems to rest
on the court's view that disparate inpact alone is not sufficient
W t hout proof of discrimnatory intent.

The district court repeated this analysis at another point,
making the twin findings that “inequities in facilities exist
t hroughout the systemregardl ess of the racial nmakeup of the

school ,” but that there are “disparities [which] are generally
the result of the relative ages of the facilities.” 1d. at 266.
The court found that the pattern of disparities based on age had
no significance -- whatever its inpact on mnority students --
because it does not show “discrimnatory intent.” Id. at 266.
Wil e the court noted that sone ol der schools with inferior
facilities were predomnantly white, id. at 265, and sone ol der
predom nantly bl ack schools had been renovated and provided with
superior facilities, id at 266, it did not dispute the
proposition that there is a disparity in facilities based on the

age of schools, which has a disproportionate adverse inpact on

mnority students. Thus, the district court's findings do not
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establish that CV5 followed its obligation to avoid even those
actions that unintentionally affect students on the basis of
race. As amicus curiae, we are not in a position to provide an
i ndependent assessnent of the evidence in the case, but any
determ nation of the question of unitary status nust be untainted
by the erroneous view that discrimnatory intent is required.

Second, we do not believe the court accurately anal yzed the
ultimate effect on desegregation that results fromthe existing
disparities tied to the age of schools. 1In holding that the
systemwas unitary with regard to facilities, the district court
acknow edged that there were disparities in the quality of
facilities based on the age of the schools and recogni zed that

those older facilities are primarily in the “predom nantly bl ack

inner city.” Capacchione, 57 F. Supp. 2d at 265. G een,
however, states that a segregated system exists where schools can
be “identified” by race by considering such factors as "faculty,
staff, transportation, extracurricular activities and
facilities.”" 391 U S. at 435. School systenms nust take action
to ensure that facilities across the school system are generally
equal, so that racial identification cannot be nade by the
quality of facilities alone -- the school system nust create not
white or black schools, but “just schools.” 1d. at 442.

Once unitary, a school system may, absent proof of
discrimnatory intent, discontinue nmandatory assignnent of
students by race in favor of neighborhood zoning. Wre a system

al l owed during desegregation to create better facilities in white
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residential areas and inferior facilities in mnority areas, that
pattern, along with a declaration of unitary status, can easily
create a racially unfair systemwhere mnority students attend
i nferior schools.

It is doubtful that a school district should be declared
unitary if it has created a pattern of disparate quality of
school s that corresponds closely to the racial area in which the
school sits and from which the school ultimately will drawits
student body. The district court should have exam ned nore
closely the pattern of disparities to determ ne whether that
pattern, coupled with a declaration of unitary status, wll
create the potential for racially disparate educational services
under the guise of unitariness, ultimtely allow ng the systemto
"revert to its former ways." 57 F. Supp. 2d at 243.

I
THE DI STRI CT COURT ERRED | N HOLDI NG
THAT A UNI TARY SCHOOL DI STRI CT MAY NEVER
CONSI DER RACE | N ADM SSI ONS

A. The District Court Decided An | ssue That
WAs Not Necessary To The Judgment

The district court erred by prohibiting CV5 from consi deri ng
race before CM5 had even devel oped a post-unitary status plan.
The district court, after holding CVM5 unitary, held that no non-
remedial interest may justify race-conscious action. See

Capacchi one, 57 F. Supp. 2d at 291-292. The magnet school

program under review was inplenented | ong before CM5 was decl ared

unitary, and there was no evidence that CVM5 intended to maintain
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the specific limts on attendance in the nagnet schools after
bei ng declared unitary.?

Even if it were appropriate for the district court to
consi der whether the racial limts on the nmagnet program were
constitutional in a non-renedial context, the court should have
limted its consideration to whether the programwas narrow y
tailored, consistent with this Court's holding in Tuttle v.

Arlington County School Board, 195 F.3d 698 (4th G r. 1999),

petition for cert. pending (U S. Jan. 31, 2000) (No. 99-1274).

| ssued shortly after the district court's decision here, Tuttle

held that Arlington's diversity programwas not narrowy

tail ored, avoiding the broader question whether non-renedial

integration can ever be a conpelling interest. [|d. at 707.
Where a court is able to decide a difficult constitutional

gquestion on a narrow ground, the Suprene Court has counsel ed, as

in Tuttle, avoidance of the broader issue. See Plaut v.

Spendthrift Farm Inc., 514 U. S. 211, 217 (1995) (addressing the

separ ati on-of - powers question rather than the due process claim
since the former was the narrower constitutional ground and had
no i nplications for Fourteenth Amendnent chal |l enges); Ashwander

v. Tennessee Valley Auth., 297 U S. 288, 347 (1936) ("[t]he Court

will not fornulate a rule of constitutional |aw broader than is

required by the precise facts to which it is to be applied"

® Under Texas v. Lesage, 120 S. Ct. 467, 468 (1999),
Capacchi one was not entitled to danages because Cristina's
| ottery nunmber was so high that she would not have been adm tted
to the magnet program even if race had not been considered in
adm ssions. 57 F. Supp. 2d at 288 n.50.
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(quotations omtted)). Because the district court unnecessarily
reached the broader issue here, its injunction should be vacated,
as this Court vacated the simlarly broad injunction in Tuttle.

B. CMs5 Has A Conpelling Interest In Preserving
| nt egrated School s

Even if the issue were properly presented, the district
court erred in holding that only a renedial purpose can justify

race-consci ous action. Capacchione, 57 F. Supp. 2d at 291. In

defending the constitutionality of its policy, CMS argued that it
has a conpelling interest in avoiding the resegregation of its
el ementary and secondary schools. Maintaining an integrated
school systemis a value that is sufficiently established as part
of national policy to be deened conpel ling.

1. Language in several Suprene Court cases supports a
school district's conmpelling interest in ensuring that children

of different races attend school together. |In Brown v. Board of

Education, 347 U. S. 483, 493 (1954), the Suprenme Court discussed
t he inmportance of education in preparing children for
participation in society:

Today, education is perhaps the nost
i nportant function of state and | ocal
governments. Conpul sory school attendance
| aws and the great expenditures for education
bot h denonstrate our recognition of the
i nportance of education to our denocratic

society. It is required in the performance
of our nost basic public responsibilities,
even service in the arnmed forces. It is the

very foundation of good citizenship. Today
it 1s a principal instrument in awakening the
child to cultural values, in preparing him
for later professional training, and in

hel ping himto adjust normally to his

envi ronment .
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Rel yi ng upon soci al science research, Brown concl uded that
segregat ed education deprives mnority children of equal

educati onal benefits. 347 U S. at 493-495 & n.11. | n Washi ngton

v. Seattle School District No. 1, 458 U. S. 457, 472 (1982), the

Court noted that "it should be equally clear that white as well
as Negro children benefit from exposure to 'ethnic and raci al

diversity in the classroom ™ (quoting Colunbus Bd. of Educ. v.

Peni ck, 443 U. S. 449, 486 (1979) (Powell, J., dissenting)).

The Suprene Court has approved race-consci ous governnent al
action to pronote integration even where renedying de jure
segregation is not an issue. Alnost 30 years ago, the Suprene
Court in this case endorsed the non-renedial authority of | ocal
school officials voluntarily to consider race or ethnicity in
student assi gnnents:

School authorities are traditionally charged
with broad power to formul ate and i npl enent
educational policy and m ght well conclude, for
exanple, that in order to prepare students to live
in a pluralistic society each school should have a
prescribed ratio of Negro to white students
reflecting the proportion for the district as a
whole. To do this as an educational policy is
wi thin the broad discretionary powers of schoo
authorities * * *,

Swann, 402 U.S. 1, 16 (1971); see also North Carolina Bd. of

Educ. v. Swann, 402 U. S. 43, 45 (1971) ("school authorities have

wi de discretion in formulating school policy"); Board of Educ. v.
Harris, 444 U.S. 130, 141-142 (1979) (through financial aid to
school districts, Congress was trying to elimnate de facto
segregation that could not be renedied by the courts); Lee v.

Nyqui st, 318 F. Supp. 710, 712-713 (WD.N Y. 1970), aff'd, 402
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U.S. 935 (1971) (striking down state statute prohibiting school
officials fromconsidering race in student assignnents to avoid
raci al isolation).

In the higher education context, the Court in Regents of the

University of California v. Bakke, 438 U. S. 265, 320 (1978),

struck down an adm ssions schene that set aside a specific nunber
of places for minorities. A nmgjority of the Court, however,
reversed the | ower court's decision and found that a university
coul d enpl oy race-consci ous nmeasures even though it had not
engaged in prior de jure segregation. See 438 U.S. at 272
(Powel I, J.); 438 U. S. at 325-326 (Brennan, White, Marshall,

Bl ackmun, JJ., concurring in part and dissenting in part). In
Bakke, Justice Powell specifically identified the pronotion of
diversity in student enrollnments as a conpelling interest, 438

U S. at 311-315, and Justice O Connor wote in concurrence in

Wqgant v. Jackson Board of Education, 476 U. S. 267, 286 (1986),

that "a state interest in the pronotion of racial diversity has
been found sufficiently '"conpelling,' at least in the context of
hi gher education, to support the use of racial considerations in
furthering that interest” (citing Bakke). As this Court noted in
Tuttle, 195 F.3d at 704-705, the Suprene Court has never held
that a non-renedial interest such as preserving integration is

not a conpelling interest.®

® The Court's statenment in Gty of Richnond v. J.A Croson
Co., 488 U. S. 469, 493 (1989), that the use of race should be
"reserved for renedial settings,"” should be seen in the context
of a public contracts case that was defended on only renedia
(conti nued. ..)
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This Court, in Martin, upheld CMS's plan requiring the
reassi gnment of students on the basis of race without relying on
a renmedial justification. "The School Board is vested with broad
di scretionary powers over educational policy and is well within
its powers when it decides that as a matter of policy schools
shoul d not have a mpjority of mnority students.” 626 F.2d at
1167 (citing Swann, 402 U.S. at 16).

More recently, this Court tw ce reserved the question
whet her there are non-renedial interests that would justify race-
conscious action. In Tuttle, 195 F.3d at 703-704, this Court
applied strict scrutiny to a lottery in which race was a factor
for adm ssion into an alternative school. The Court addressed
narrow tailoring only, stating that "nothing in Bakke or
subsequent Suprene Court decisions clearly forecloses the
possibility that diversity may be a conpelling interest.” 1d. at
705 (footnote omtted). Holding that an adm ssions policy that
engages in "straight racial balancing" to achieve that interest

is not narromMy tailored, id. at 707, this Court vacated an

(... continued)
grounds. I n Adarand Constructors, Inc. v. Pefia, 515 U. S. 200
(1995), the Court did not address whether diversity or pronoting
I ntegration mght be a conpelling interest, but noted, w thout
criticism that Justice Powell had applied strict scrutiny in
Bakke. 515 U. S. at 218, 224. In Hunter v. Regents of the
University of California, 190 F.3d 1061, 1064 n.6 (9th G
1999), the court found that Croson and ot her cases considering
race in renmedial or noneducational settings had "no bearing on
t he question whether a non-renedial interest, such as the
operation of a research-oriented el enentary school * * * can
serve as a conpelling interest sufficient to survive strict
scrutiny,"” and held that the school had denponstrated such a
conpel ling interest.
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I njunction prohibiting the school district fromany consideration
of race and ordered an evidentiary hearing "to give the School
Board an opportunity to present alternative adnm ssions policies.”

Id. at 708. |In Eisenberg v. Montgonery County Public Schools,

197 F.3d 123 (4th Gr. 1999), petition for cert. pending, 68
U S L.W 3433 (U S. Dec. 23, 1999) (No. 99-1069), this Court also
assumed diversity could be a conpelling interest, finding, as in
Tuttle, that the transfer policy was not narrowy tailored. 197
F.3d at 131.

2. A clear national policy favoring integrated education
Is reflected in federal |egislation designed to help integrate
el enrentary and secondary school s regardl ess of the cause of
segregation. Congress endorsed race-conscious efforts in
el enentary and secondary school assignnents because it found that
elimnation of racial isolation has significant educati onal
benefits. In 1972, Congress enacted the Energency School Aid Act
(ESAA), Pub. L. No. 92-318, §§ 702-720, 86 Stat. 354 (codified at
20 U.S.C. 1601 (1972)), which provided federal financial support
for desegregation-related actions. Congress's purpose was to
elimnate racial isolation, regardl ess whether there was or had
been de jure discrimnation. See S. Rep. No. 61, 92d Cong., 1st
Sess. 6 (1971); Harris, 444 U. S. at 141-142.

ESAA' s legislative history reflects Congress's view that
pronoting integration is of the highest priority, because
"racially integrated education inproves the quality of education

for all children * * * ' H R Rep. No. 576, 92d Cong., 1st Sess.
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10 (1971). The Senate Report recognized that "[e]ducation in an
integrated environnent, in which children are exposed to diverse
backgrounds, is beneficial to both [mnority and nonm nority
children].” S. Rep. No. 61, 92d Cong., 1st Sess. 7 (1971).
"Whet her or not it is deliberate, racial, ethnic, and socio-
econoni ¢ separation in our schools and school systens [ has]
serious and often irreparable adverse effects on the education of
all children, be they from deprived or from advant aged
backgrounds.” 1d. at 6.

In 1984, Congress enacted the Magnet School s Assi stance
Program (MSAP), Pub. L. No. 98-377, 98 Stat. 1299, to continue to
provi de financial assistance to elimnate de jure or de facto
segregation. In reauthorizing MSAP in 1994, Congress again
found: "It is in the best interest of the Federal CGovernnent to
* * * continue the Federal Governnent's support of * * * school
districts seeking to foster nmeani ngful interaction anong students
of different racial and ethnic backgrounds, beginning at the
earliest stage of such students' education.” 20 U. S C
7201(5) (A .

3. Educational and sociol ogical research denonstrates the
substantial benefits of desegregation. Sone research has shown
t hat school desegregati on enhances achi evenent of African-

Anmerican students.” Oher studies have denonstrated increased

" Janet W Schofield, Review of Research on Schoo
Desegregation's I npact on Elenentary and Secondary School
Students,in Handbook O Research On Multicultural Education 597,
599-602 (James A. Banks ed., 1995); U S. Commn on Cvil R ghts,

(continued. . .)
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rates of high school graduation, college attendance, and coll ege
graduation; and better occupational prospects anong African-
Ameri can students who have attended integrated schools.?®
Research also indicates that, in the long term "desegregation

may help break a cycle of racial isolation,” leading to better
acceptance of racially m xed residential and occupati onal
settings anong both African Anericans and whites.® CvB
proffered one study that concluded: "[t]he research evidence is

| npressive that students who graduate fromracially m xed school s
often are better prepared for adult roles and will encounter
fairer career opportunities and | ess segregation in their adult

l[ives." Jomlls H Braddock Il & James M MPartl and, The Soci al

and Academ c Consequences of School Deseqregation,in Equity and

Choice 5, 70 (Feb. 1988) (proffered as Def. Exh. 73). Wile this
evidence was not admtted at trial, this Court should consider
t he body of published evidence illustrating that pronoting
integration in elenentary and secondary schools is a conpelling
governnmental interest.

4. CMS al so presented evidence bel ow reflecting the

undi sput ed opi nion that the integration of CM5 schools has

(...continued)
Racial Isolation in the Public Schools 91 (1967).

8 Schofield, supra, at 605-606; James M MPartland & Jonills
H Braddock 11, Going to Coll ege and Getting a Good Job: The
| npact of Deseqregation,in Effective School Desegregation:
Equity, Quality, and Feasibility, 141, 146-149 (WIllis D. Haw ey
ed., 1981).

® Schofield, supra, at 610; U.S. Commission on Civil Rights,
supra, at 109-112.
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benefitted all students. See pp. 5-6, supra. Significantly,
plaintiff/intervenors' experts agreed that it was inportant to
preserve integration in the Charl otte-Mckl enburg Schools (Tr.
4/ 26 at 5, 126-127; Tr. 4/29 at 255-256).
C. Until CVs Adopts A Post-Unitary Plan, The

District Court Has No Basis Upon Wich To
Decide Its Constitutionality

CVB shoul d not be foreclosed at this stage, when it has just
been declared unitary, fromdeterm ning whether to inplenent any
race-conscious action to preserve the integration achieved after
30 years of desegregation efforts. |If the unitary status
decl aration is upheld and CVS devel ops a student assignnment plan
under which race is one factor considered, the district court may
then be asked to engage in the fact-intensive anal ysis of whether
t he school district's plan was geared specifically toward
achieving the benefits of an integrated education. This Court in
Tuttl e and Ei senberg held that a programincorporating system
wi de racial balancing would not be narrowWy tailored in a non-
remedi al context. Tuttle, 195 F.3d at 707; Eisenberg, 197 F.3d
at 131. Beyond that, this Court has not determ ned what neasures
woul d be narrowmy tailored to achieve the benefits of integrated

educati on.
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CONCLUSI ON
This court should assess the record on unitary status under
t he proper |legal standards and hold that the district court

erred in enjoining CM5 from considering race after being decl ared

unitary.
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