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IN THE UNI TED STATES COURT OF APPEALS
FOR THE SECOND Cl RCUI T

No. 99-7186

LAURI E BREVEER, et al.
Plaintiffs-Appellees
V.
THE VEST | RONDEQUO T CENTRAL SCHOOL DI STRICT, et al.,
Def endant s- Appel | ant s

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF NEW YORK

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG APPELLANTS URG NG REVERSAL

STATEMENT OF THE | SSUES

1. Wether the district court erred in finding that schoo
districts do not have a conpelling interest in reducing racia
i sol ati on.

2. \Wiether the district court erred in finding that
plaintiffs had shown a |ikelihood of success on the merits of
their claimthat consideration of race in the urban interdistrict
transfer program here was not narrowy tail ored.

| DENTI TY AND | NTEREST OF THE UNI TED STATES

The United States Departnment of Justice has significant
responsibilities for the judicial enforcenment of the Equa
Protection Cl ause of the Fourteenth Amendnent in the context of

t he desegregation of public schools, see 42 U S.C. 2000c-6, and
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for the enforcenent of Title VI of the Cvil R ghts Act, 42
U . S.C. 2000d, which prohibits recipients of federal funds from
di scrimnating on the basis of race, color, and national origin.
The Departnent of Education, which enforces Title VI, 42 U S. C
2000d, al so administers the Magnet School s Assi stance Program 20
US C 7201 et seq., a grant programthat assists |ocal

educational agencies, inter alia, in efforts to desegregate

schools and mnimze mnority group isolation. The United States
thus has an interest in the orderly devel opnent of the |aw
regarding the use of race in a wide variety of educationa
contexts. The United States has authority to file this brief
under Fed. R App. P. 29(a).

STATEMENT OF THE CASE

A. Proceedi ngs Bel ow

Plaintiffs filed this suit on behalf of their mnor
daught er, Jessica Haak, on Septenber 18, 1998, seeking a
prelimnary injunction (J.A 9-22). Plaintiffs alleged that
def endants had violated Jessica's right to equal protection under
t he Fourteenth Amendnent (J. A 16-17). Plaintiff also asserted
statutory clains under 42 U S.C. 2000d, 42 U.S.C. 1983, and N.Y.
Educ. Law § 3201 (J.A 16-20), and state common |l aw clains for
breach of contract and prom ssory estoppel (J.A 15-16). After
heari ng argunment, the district court on January 14, 1999, granted
the prelimnary injunction (J.A 451-486). Defendants filed a
notice of appeal on February 11, 1999 (J. A 487).



B. Statenent O Facts

1. In 1965, the Rochester City School District (RCSD) and
t he West Irondequoit School District (WSD), a suburban school
di strict outside Rochester, devel oped the Urban- Suburban
Interdistrict Transfer Program (Program to encourage the
voluntary integration of the schools in Mnroe County, New York
(J.A 138). Since 1965, five other suburban school districts
have participated in the Program allow ng students in the City
of Rochester to transfer to suburban schools and students from
the suburbs to transfer to Rochester schools (J.A 138). The
school districts devel oped the Programas a voluntary response to
the de facto segregation of the schools in the City of Rochester
and the recognition that effective integration of the City
schools would require the participation of the entire
netropolitan area (J. A 183-184). The Programis adm nistered by
t he Board of Cooperative Educational Services (BOCES), a
speci al i zed school district that provides cooperative educati onal
services to suburban school districts in Monroe County (J.A 90).

For a nunmber of years, the Programreceived federal funds
under the Enmergency School Aid Act of 1972 (ESAA), Pub. L. No.
92-318, 88 701-720, 86 Stat. 354 (codified at 20 U.S. C. 1601),
whi ch provided the only substantial federal support for
desegregation-rel ated needs. After Congress elim nated ESAA
(which it eventually replaced with the Magnet School s Assi st ance
Program of 1984 (MSAP), Pub. L. No. 98-377, 98 Stat. 1299
(codified at 20 U.S.C. 7201)), the State of New York funded the
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Program (see J. A 454-455). The State provides such aid to a
"school district which accepts pupils from another school

district in accordance with a voluntary interdistrict urban-
subur ban transfer program designed to reduce racial isolation

whi ch is approved by the comm ssioner in accordance with
regul ati ons adopted by him" NY. Educ. Law 8§ 3602(36). The
state financial aid allows students participating in the program
to attend schools out of their district w thout paying non-
resident tuition (J.A 455).

State regul ations require school districts seeking aid under
the statute to submt to the Comm ssioner of Education a joint
application for approval of their program and denonstrate "that
the programw || reduce racial isolation by transferring mnority
pupils, nonmnority pupils or both on a voluntary basis between
participating urban and suburban districts.” NY. Conp. Codes R
& Regs. tit. 8, 8§ 175.24(c)(1) (J.A 132). The reqgul ations
define racial isolation to nmean that "a school or school district
enrol | mrent consists of a predom nant nunber or percentage of
students of a particular racial/ethnic group.”™ NY. Conp. Codes
R & Regs. tit. 8, 8 175.24(a)(2) (J.A 132). A mnority pupi
is defined as "a pupil who is of black or Hispanic origin or is a
menber of another racial mnority group that historically has
been the subject of discrimnation.” NY. Conp. Codes R & Regs.
tit. 8 § 175.24(a)(1) (J.A 132).

According to the School Districts' joint application for

state aid for the Programfor the 1996-1997 school year, the
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Monroe County suburban school districts' mnority population is
| ess than 10% of total student enrollnent, while Rochester's
popul ati on of 37,153 students is about 80% mnority (J.A 142,
456). The Programis nmission statenent (J.A 138) explains its
conmi t nent to:

* Pronot e educational options and intercultural
opportunities for children fromnultiple ethnic
backgrounds as they attend school together.

* Mai ntai n dedicated efforts to foster student and
adult appreciation of their cultural commonalities
and diversities.

* Provi de experiences in nmultiple, non-nandated
intercultural activities that will benefit
students comng fromvaried ethnic and soci al
backgr ounds.

* Devel op acadenm ¢ and personal chall enges that
correlate with the skills, abilities and
experi ences of both urban and suburban students.

* Enhance and i nprove the quality of intercultural
| earning for both urban and suburban students from
di fferent ethnic environnments.

Under the Program parents of students in Rochester nmay
request a transfer to one of the participating suburban school
districts, and vice versa. As the Programcurrently operates,
only mnority students are allowed to transfer fromcity school s
t o suburban schools wi thout paying tuition (J.A 455). The
et hni ¢ groups considered eligible for the Programincl ude bl acks,
Hi spani cs, Asians, and Anerican Indians (J. A 130). Wite
students may transfer to an urban school wi thout paying tuition
if the transfer does not have a negative effect on the racial

bal ance of the receiving school (J.A 455-456).
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The Programis director described the Programi s operation
(J.A 94-96). Usually, interested parents call the Program
office and a staff nenber explains the criteria, including the
racial criteria, for participating in the Program (J. A 94, 457-
458). The staff nenber will then take an application over the
phone and send a confirmng letter (J.A 457). After receiving
the application, the Programoffice collects and sorts the
student records and then sends themto potential receiving
school s, which determ ne which students will be accepted for
transfer (J.A 96, 458). For the 1996-1997 school year, 591
mnority students transferred under the Programto suburban
school s, and 29 white students transferred to Rochester schools
(J. A 456).

2. Plaintiffs Laurie Brewer and Jodie Foster are the
parents of Jessica Haak, a white child nowin the fourth grade
(J.A 25-26). 1In 1996, plaintiffs submtted a request on
Jessica's behalf for a transfer to a suburban school under the
Program (J. A 26). Plaintiffs requested the transfer after the
princi pal at School Nunber 39 in Rochester, the school Jessica
has attended since first grade, suggested they apply to the
Program because Jessica did so well in school (J.A 26). There
was no space available in the Programin the fall of 1996 or
1997, although Jessica' s application renmained on file (J.A 459).
In July 1998, Brewer received a letter informng her that there
m ght be a space for Jessica at the Iroquois Elenentary School in

the WSD (J. A 459). Jessica and her nother net w th def endant
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Gretchen Stephan, the assistant principal at the suburban school
(J.A 27). On August 21, 1998, the Program staff sent
plaintiffs another |etter announcing an orientation nmeeting on
August 27, 1998 (J. A 28). Defendant Theresa Wodson, the
Programi s director, attended the neeting and nmet Jessica and her
not her for the first time (J.A 98). None of the materials
distributed to the students and parents at that neeting explained
that only minority students woul d be accepted as transfers to a
subur ban school w thout cost under the Program (J. A 28-30, 460).

After the meeting, Wodson checked Jessica' s RCSD records
and confirnmed that she was |isted as "Wite/ Caucasi an" (J.A
460). Woodson called Stephan to |l et her know that Jessica was
not eligible for the Program and Stephan so informed Brewer
(J.A. 460). Even though they had been told that the acceptance
had been revoked, plaintiffs brought Jessica to the Iroquois
El enentary School on the first day of school, Septenber 8, 1998,
hopi ng that the school and Program officials had changed their
mnds (J.A 31, 461). School officials again told Jessica she
could not attend the school (J.A. 461).

3. Brewer and Foster filed this suit on Septenber 18, 1998,
seeking a prelimnary injunction (J.A 9-22). Plaintiffs argued
that denial of Jessica's transfer request on the basis of race
violated her right to equal protection under the Fourteenth
Amendnent, as well as her statutory rights under 42 U S.C. 2000d,
42 U. S. C. 1983, and N. Y. Educ. Law 8 3201 (J. A 16-20).

Plaintiffs also alleged state |law clainms for breach of contract
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and prom ssory estoppel (J.A 15-16). Defendants, in opposing

the notion for a prelimnary injunction, argued, inter alia, that

school districts have a conpelling interest in reducing racial
i solation and that the Program offers one nethod of reducing
raci al group isolation and encouraging intercultural |earning
(J.A 87).

4. After hearing argunent, the district court granted the
prelimnary injunction, addressing only the equal protection
argunment (J.A 451-486). The court agreed with Brewer and Foster
that a violation of Jessica' s equal protection rights constitutes
irreparable harm although it made no finding of the degree of
the harm (see J. AL 465). The court al so nade no finding that
there was a difference in the education Jessica would receive at
the two school s.

Consi dering the |ikelihood of success on the nerits, the
court concluded (J.A 478) that it was doubtful defendants coul d
prove a conpelling interest in taking race into account in
deci ding whether to grant interdistrict transfer requests under
the Program The court found that the defendants all ege a
"conpelling interest in elimnating de facto segregati on,
al t hough they do not contend that such segregation exists within
any of the individual participating school districts" (J.A 467).
Since the defendants did not allege that the "relative
predom nance of mnorities with[in] the RCSDis a |lingering

effect of any past discrimnation by the RCSD itself," the court
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concluded that the only reason for the Programis elimnating
racial isolation (J.A 467).

Fi nding that the Program had no renedi al purpose, the
district court considered whether school districts have a
conpelling interest in diversity, asserting that racial isolation
is sinply the absence of diversity (J.A 467). The district
court agreed with the Fifth Grcuit's opinion in Hopwood v.

Texas, 78 F.3d 932 (5th Cir.), cert. denied, 518 U S. 1033

(1996), that Justice Powell's concurrence in Regents of the

University of California v. Bakke, 438 U. S. 265, 311-312 (1978),

shoul d not be viewed as the "conclusive authority” on the issue
whet her diversity can be a conpelling interest (J. A 471). The
district court noted that no other Justice joined Justice Powell
in concluding that "the attai nment of a diverse student

popul ation could be a conpelling state interest” justifying the
use of race in medical school adm ssions (J.A 470-471). Citing

the decisions in, inter alia, Hopwod and Wessman v. Gttens, 160

F.3d 790 (1st Cir. 1998), the district court reasoned that
diversity based solely on race was only "facial" diversity and
not "true" diversity (J.A 479-480). The court thus endorsed
Hopwood' s vi ew t hat renedying past discrimnation is the only
conpelling state interest that would justify racial
classifications (J.A 479-480).

The court also found that, even if diversity were a
conpelling interest, the Programis not narrowy tailored to neet

that interest (J.A 478). According to the district court, the
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nmeans the Program chose are "'the nost drastic available in the
sense that the Program conpletely bars any white RCSD student
from even being considered for transfer” (J.A 480). The court
did not viewthe Programas truly voluntary where "students of
the "wong' skin color" are denied a benefit and "are not all owed
to volunteer to participate" (J.A 481). The "anorphous goals of
the Progrant were also troubling to the district court since it
was not clear to the court at what point a racial or ethnic group
is considered "'predomnant’ within a given school or school
district" (J.A 481). The court further questioned the basis on
whi ch Asian or American Indian students were determ ned to be
mnority pupils under the Program since "[a] nunber of other
mnority groups that could claimto fit within that definition
easily spring to mind" (J.A 481-482). The court clained the
Program was arbitrary because there may be questions about who is
a menber of a mnority group (J.A. 482). The court concl uded
that the Programs goal of diversity could be achieved short of
maki ng race the absolute criterion -- that selections based on
"soci oeconom ¢ background, fam |y constellation, [and]
educational pedigree (or |ack thereof) of the parents” could
reduce racial isolation "wi thout actually taking into account the
students' race per se" (J.A 484).
SUMVARY OF ARGUMENT
The district court erred in holding that reducing raci al
i solation can never be a conpelling interest. For the past 40

years, courts have recogni zed not only the significant benefits
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of integrated education, but also a school board' s authority
voluntarily to assign students for the purpose of integrating

el ementary and secondary schools. See Brown v. Board of Educ.,

347 U.S. 483, 493 (1954); Swann v. Charlotte- Meckl enburg Board of

Educ., 402 U. S. 1, 16 (1971). This Court, in Parent Ass'n of

Andr ew Jackson High School v. Anmbach, 598 F.2d 705 (2d Gr.

1979), held that a school district has a conpelling interest in
reduci ng de facto segregati on and may consider race in achieving
that interest. Congress also has viewed the integration of

el enentary and secondary schools as an inportant national goa

and has provided funding to | ocal educational agencies for the
express purpose of reducing racial isolation. See Energency
School Aid Act of 1972 (ESAA), Pub. L. No. 92-318, 8§ 701-720, 86
Stat. 354 (codified at 20 U.S.C. 1601); Magnet School Assi stance
Program of 1984 (MSAP), 20 U. S.C. 7201. These judicial and
congressi onal judgnments about the value of integrated schools are
supported by educati onal and sociol ogical research that confirns
that all children, mnority and white, benefit fromreduced
raci al isolation in the schools.

Because this was a request for a prelimnary injunction, the
record below was Iimted and the case should be remanded to all ow
the court to make the fact-intensive inquiry whether the Program
is narromy tailored. The evidence plaintiffs presented at the
prelimnary injunction stage failed to show a |ikelihood of
success on the nerits on the question of narrow tailoring. Under

the Program mnority children in 80% m nority urban schools may
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transfer voluntarily to suburban schools that are 90% white and
white children in suburban schools may transfer to the
predom nantly mnority urban schools. The usual nethod of
assigning students is to assign themto their nei ghborhood school
so that race is not considered at all in the vast majority of
cases. The Program which involves a small nunber of students,
is entirely voluntary. Finally, students who do not participate
in the Program are not denied an education so third parties such
as Jessica suffer no appreciable harm Under these
ci rcunstances, the district court erred in concluding that
plaintiffs had denonstrated a |ikelihood of success on the
merits.
ARGUNVENT
|
THE DI STRI CT COURT ERRED I N FI NDI NG
THAT THE SCHOOL DI STRI CTS DO NOT
HAVE A COMPELLI NG | NTEREST I N
REDUCI NG RACI AL | SOLATI ON
In this Crcuit, a plaintiff seeking a prelimnary
I njunction agai nst the enforcenent of governnental rules such as
those at issue here nust show irreparable harmif the relief is

not granted and a |ikelihood of success on the nerits. Vel azquez

v. Legal Serv. Corp., 164 F.3d 757, 763 (2d Cr. 1999); NAACP v.

Town of East Haven, 70 F.3d 219, 223 (2d Cr. 1995). Because a

deni al of equal protection, if proven, constitutes irreparable
harm we will focus on the district court's finding that
plaintiffs denonstrated a |ikelihood of success on the nmerits of

their claimthat denial of the transfer on the basis of race
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vi ol ates Jessica's equal protection rights. Because the
plaintiffs have not denonstrated |ikelihood of success on the
nmerits of that claim there has been no harm There is no claim
t hat assigning Jessica to her nei ghborhood school has caused her
injury and there is no evidence that the school in WSD is
better than Jessica's nei ghborhood school .

The district court erred in holding that avoiding racial
isolation in elenentary and secondary schools cannot be a
conpelling interest. The school districts' conpelling interest
in decreasing isolation is supported by prior cases,
congressional policy judgnents, and social science research
denonstrating the benefits of integrated schools.

1. Judicial Decisions

Since 1954, the Suprenme Court has recogni zed the educati onal
benefits at the elementary and secondary | evel of sending
students of different races and et hnic backgrounds to school

together. In Brown v. Board of Education, 347 U S. 483, 493

(1954), the Court discussed the inportance of education in
preparing children for participation in the [arger society:

Today, education is perhaps the nost
i nportant function of state and | ocal governnents.
Compul sory school attendance |aws and the great
expenditures for education both denonstrate our
recognition of the inportance of education to our
denocratic society. It is required in the
per formance of our nost basic public
responsibilities, even service in the arned
forces. It is the very foundation of good
citizenship. Today it is a principal instrunent
in awakening the child to cultural values, in
preparing himfor |ater professional training, and
in helping himto adjust normally to his
envi ronnent .
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Rel yi ng upon soci al science research, Brown concl uded that
segregat ed education deprives mnority children of equal
educational benefits. 347 U S at 493-495 & n.11. The Court
subsequent|ly has recogni zed the benefits of integration for
children of both races, specifically noting that "it should be
equally clear that white as well as Negro children benefit from

exposure to 'ethnic and racial diversity in the classroom

Washi ngton v. Seattle Sch. Dist. No. 1, 458 U S. 457, 472 (1982)

(quoting Colunbus Bd. of Educ. v. Penick, 443 U. S. 449, 486

(1979) (Powell, J., dissenting)); see also MIliken v. Bradl ey,

418 U.S. 717, 783 (1974) (Marshall, J., dissenting).*’

The Suprene Court's approval of governnental action to
reduce racial isolation has not been limted to situations in
whi ch race-conscious neasures are justified as a renedy for de
Lure segregation. The Suprene Court has endorsed | ocal school
officials' authority voluntarily to use race or ethnicity in
student assignnents at the el enentary and secondary | evel even

when not required to do so to remedy past discrimnation. The

! The Court has recogni zed the inportance of residential
integration as well, in part because of its effect on integration
in schools. See {dadstone, Realtors v. Village of Bellwood, 441
US 91, 110-111 & n.24 (1979) (noting relationship between
residential and school segregation); Linmark Assocs., Inc. v.
Township of WIllingboro, 431 U S. 85, 94-95 (1977) ("This Court
has expressly recogni zed that substantial benefits flow to both
whites and bl acks frominterracial association and that Congress
has made a strong national conmtnment to pronote integrated
housing"), citing Trafficante v. Metropolitan Life Ins. Co., 409
U S 205 (1972); Hills v. Gautreaux, 425 U. S. 284, 301-303 (1976)
(acknow edgi ng federal policy encouragi ng desegregat ed housing
opportunities).
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Court wote in Swann v. Charl otte-Mckl enburg Board of Educati on,

402 U.S. 1, 16 (1971):

School authorities are traditionally charged with
broad power to fornmul ate and i npl ement educati ona
policy and m ght well conclude, for exanple, that
In order to prepare students to live in a
pluralistic society each school should have a
prescribed ratio of Negro to white students
reflecting the proportion for the district as a
whole. To do this as an educational policy is

Wi thin the broad discretionary powers of schoo
authorities[.]

See also North Carolina State Bd. of Educ. v. Swann, 402 U.S. 43,

45 (1971) (school authorities have "w de discretion in
formul ati ng school policy,"” citing Swann, 402 U. S. at 16); Lee v.
Nyqui st, 318 F. Supp. 710, 712-714 (WD.N. Y. 1970), aff'd, 402
U S 935 (1971) (striking down as unconstitutional a state
statute that prohibited state education officials and appointed
school boards fromvoluntarily taking race into account in
student assignnents to avoid racial isolation).

Nei ther the Supreme Court nor this Court has held that
ending racial isolation is not a conpelling interest that would
justify race-conscious action. Past discrimnation by the

educational institution is not the only justification for

considering race, as a ngjority of the Court held in Regents of

the University of California v. Bakke, 438 U S. 265, 320 (1978).

I n Bakke, the Court struck down a nedical school adm ssions
schene that set aside a specific portion of the slots in the
entering class for mnorities. But a majority of the Court
reversed the | ower court's order barring the school from any use

of race in its adm ssions process and found that a university
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coul d enpl oy race-consci ous neasures even though it had not
engaged in prior de jure segregation. See 438 U S. at 272
(Powell, J.); 438 U.S. at 325-326 (Brennan, Wite, Marshall,
Bl ackmun, JJ., concurring in the judgnent in part and dissenting
in part). Justice Powell's opinion in Bakke specifically
identified the pronotion of diversity in student enrollnents as a
conpelling interest justifying the use of race in university
adm ssions. 438 U. S at 311-314. As Justice O Connor wote in

her concurring opinion in Wagant v. Jackson Board of Education,

476 U. S. 267, 286 (1986), "a state interest in the pronotion of
raci al diversity has been found sufficiently 'conpelling,’' at
| east in the context of higher education, to support the use of
raci al considerations in furthering that interest."”

| mportantly, this Court has upheld a school systenis
authority to pronote integration absent a predicate of prior
illegal discrimnation in nearly the precise circunstances

presented here. |In Parent Ass'n of Andrew Jackson Hi gh School v.

Anbach, 598 F.2d 705 (2d Gr. 1979), this Court overturned the
district court's finding that the New York City Board of
Educati on had engaged in de jure discrimnation. Applying strict
scrutiny, the Court neverthel ess upheld the school board's
authority to inplement a voluntary integration plan, holding that
reduci ng de facto segregation is a conpelling interest that woul d
permt the school board to deny mnority students transfers that
woul d result in further racial isolation. This Court noted that

"[1]t is inportant that as nany students as possi bl e have the
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opportunity for integrated education.” 598 F.2d at 720. The
Court remanded the case to the district court to determ ne
whet her the particular fornmula for granting or denying transfers

was narrowWy tailored. 598 F.2d at 721; see also Parent Ass'n of

Andr ew Jackson High Sch. v. Anmbach, 738 F.2d 574, 579 (2d G

1984) (second remand to district court to determ ne whet her
school district had sufficiently justified its determ nation that
50% was the "tipping point" that would result in white flight
fromthe school systen)

In light of this binding precedent, the district court's

reliance on Hopwood v. Texas, 78 F.3d 932 (5th Cr.), cert.

denied, 518 U. S. 1033 (1996), Wessnmann v. Gttens, 160 F.3d 790

(1st Cir. 1998), and other cases outside the Second Circuit is

m splaced. And while the Fifth Crcuit's decision in Hopwood is
in our viewwong,? it is in any event inapplicable here because
it arose in another context. In Hopwood, the court found that
achi eving a diverse student body to increase academ c exchange of
i deas can never constitute a conpelling governnental interest
justifying the use of race in | aw student selections. 78 F.3d at
944-948. Hopwood assuned that the desire to achi eve diverse
enrol Il ments was based upon the assunption that individuals of
different racial groups would bring different ideas and

characteristics to the university. 78 F.3d at 946. The court

2 W also note that the case is again before the Court of
Appeals for the Fifth Grcuit, where the University of Texas has
filed a Petition for En Banc Consideration. Hopwood v. Texas,
No. 98-50506 (dated Apr. 19, 1999).
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rejected this rationale on the ground that use of race to achieve
this diversity nerely reinforced inproper racial stereotypes.
78 F.3d at 945-946.

In the el ementary and secondary school context, the
i mportance of diversity in enrollnents is not based on racial
stereotypes or the belief that students of one racial or ethnic
background will bring any particular outlook to the classroom
Rat her, it is based on the belief that exposing children at an
early age to children of other races fosters social education and
tolerance. An integrated educational setting may di sabuse
students of their pre-existing notions about nenbers of other
racial or ethnic groups, including the assunption that al
menbers of a particular group think or act in a particular way.
It is through actual experience with children of different races
and with different ethnic backgrounds that students best
understand the differences and the simlarities anong people (see
part 1(3), infra).

The district court also msinterpreted the First Crcuit's
decision in Wssmann, 160 F.3d at 790, in which the court
i nval i dated t he Boston school system s adm ssions policy at
Boston Latin School, which was based in part on the racial
conposition of the applicant pool. 160 F.3d at 793-794. The
court of appeals there did not hold that diversity could never be
a conpelling interest. The court noted that "[i]n the education
context, Hopwood is the only appellate court to have rejected

diversity as a conpelling interest, and it did so only in the
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face of vigorous dissent froma substantial mnority of the
active judges in the Fifth Grcuit * * * [who] countered that the
reports of Bakke's dem se were premature.” 160 F.3d at 795-796
Rat her than rejecting diversity as a possible conpelling
I nterest, the Wessmann court found that the evidence presented in
that case was factually insufficient to denonstrate that basing
adm ssions on the racial conposition of the applicant pool
satisfied conpelling educational goals. That fact-bound hol di ng
is inapplicable here, where the use of race is tied to the
interest in reducing racial isolation.

Finally, nothing the Suprenme Court has held in other
contexts governs the result here. The Suprene Court's statenent

in Gty of Richnond v. J.A. Croson Co., 488 U.S. 469, 493 (1989),

that the use of race should be "reserved for renedi al settings”
must be viewed in the context of that case -- public contracts --
where the use of affirmative action has been justified only on

remedi al grounds. In Adarand Constructors, Inc. v. Pefa, 515

U S. 200, 217 (1995), the Court nade clear that the use of racial
classifications by the federal governnent, as well as by state
and | ocal governnents, was subject to strict scrutiny. Wile
Adar and did not reach any conclusion on the question whether, and
under what circunstances, the goal of diversity mght be a

conpel l'ing governnmental interest under that standard, it did
note, without criticism that Justice Powell had applied strict
scrutiny in Bakke. 515 U. S. at 218, 224. 1In short, the question

whet her a non-renedi al purpose may al so satisfy strict scrutiny
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was not presented in either Croson or Adarand. As the Seventh

Crcuit wote in Wttner v. Peters, 87 F.3d 916, 918 (7th Gr.

1996), cert. denied, 519 U S. 1111 (1997), "there is a reason
that dicta are dicta and not holdings, that is, are not
authoritative. A judge would be unreasonable to conclude that no
ot her consideration except a history of discrimnation could ever
warrant a discrimnatory measure unl ess every other consideration
had been presented to and rejected by him" 87 F.3d at 919.

The | ast Supreme Court statenent on the question presented
here is thus Bakke, which held that race could be considered in
t he educati onal context absent a history of de jure
discrimnation. As the Supreme Court recently reaffirnmed, only
the Supreme Court has "'the prerogative of overruling its own

deci si ons. Agostini v. Felton, 521 U.S. 203, 237 (1997)

(quoting Rodriquez de Quijas v. Shearson/Anerican Express, lInc.,

490 U.S. 477, 484 (1989)); see also Adans v. Departnent of

Juvenile Justice, 143 F.3d 61, 65 (2d Cr. 1998) (court of

appeal s bound by Suprene Court precedent notw t hstandi ng
contention that rule set forth in the precedent would no | onger
command a nmajority of the Suprenme Court).

2. Congressional Policy

Congress al so has endorsed the voluntary and properly
limted use of race in elenentary and secondary school
assignnents to mnimze racial isolation in student enroll nents,
finding that elimnation of racial isolation has significant

educational benefits. In 1972, Congress enacted the Energency



- 21 -
School Aid Act (ESAA), Pub. L. No. 92-318, 8§ 701-720, 86 Stat.
354 (codified at 20 U.S.C. 1601), to provide federal support for
desegregation-rel ated needs. Congress's purpose in enacti ng ESAA
was to elimnate racial isolation in the public schools, whether
or not there was a history of de jure discrinmnation in the
school district. See S. Rep. No. 61, 92d Cong., 1lst Sess. at 6
(1971); Board of Educ. v. Harris, 444 U.S. 130, 141 (1979).

After ESAA was elimnated, Congress in 1984 enacted the
Magnet School s Assi stance Program ( MSAP), Pub. L. No. 98-377, 98
Stat. 1299 (codified at 20 U. S.C. 4051), to continue to provide
financial assistance to |ocal educational agencies to elimnate
de jure or de facto racial isolation. Congress reauthorized MSAP
in 1994, See 20 U.S.C. 7201, et seq. The legislative history of
bot h ESAA and MSAP reflects Congress's view that pronoting
Integration in elenentary and secondary schools is of the highest
priority because "racially integrated education inproves the
quality of education for all children.” H R Rep. No. 576, 92d
Cong., 1st Sess. at 10 (1971). The Senate Report on ESAA
recogni zed that "[e]ducation in an integrated environnent, in
whi ch children are exposed to di verse backgrounds, is beneficial
to both" mnority and nonmnority children. S. Rep. No. 61, 92d
Cong., 1st Sess. at 7 (1971). "Whether or not it is deliberate,
racial, ethnic, and soci o-econom ¢ separation in our schools and
school systens [has] serious and often irreparabl e adverse
effects on the education of all children, be they from deprived

or from advant aged backgrounds."” |d. at 6. The House and Senate
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Reports on the ESAA also relied on President N xon's statenents
I n proposing the original bill:
This Act deals specifically with problens which
arise fromracial separation, whether deliberate
or not, and whether past or present. It is clear
that racial isolation ordinarily has an adverse
effect on education. Conversely, we al so know
t hat desegregation is vital to quality education
-- not only fromthe standpoint of raising the
achi evenent | evels of the disadvantaged, but al so
fromthe standpoint of helping all children
achi eve the broad-based human under standi ng t hat
increasingly is essential in today's world.
H R Rep. No. 576, supra, at 3; see also S. Rep. No. 61, supra,
at 7. Senator Myni han quoted portions of these statenents
during the 1984 Senate debates on MSAP. 130 Cong. Rec. 15,034
(1984).

In reauthorizing MSAP in 1994, Congress again nade specific
findings that "it is in the best interest of the Federal
Government to —(A) continue the Federal Governnent's support of
* * * gchool districts seeking to foster neaningful interaction
anong students of different racial and ethnic backgrounds,
begi nning at the earliest stage of such students' education.”

20 U.S.C. 7201(5). Congress thus has established that
di scouraging racial isolation in the schools serves an inportant
nati onal interest.

3. Social Science Research

Educati onal research denonstrating the substantial benefits
of desegregation supports these judicial and congressional

judgnments. Sonme research, for exanple, has shown that

desegregati on of schools yields enhanced achi evenent for African
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Aneri can students, particularly when undertaken on a voluntary
basi s and when begun at the kindergarten or first-grade |evel.?
Nuner ous studi es have denonstrated increased rates of high school
graduation, college attendance, and coll ege graduation, and
better occupational prospects anong African Anerican students who
have attended integrated schools.® Research also indicates that,
in the long term "desegregation may help break a cycle of racial
isolation,” leading to better acceptance of racially m xed
residential and occupational settings anong both African
Anericans and whites.® As one review of the literature put it,
"desegregati on of schools |leads to desegregation in later life --
in college, in social situations, and on the job."® The district
court did not consider such evidence, and it is inportant that

courts recogni ze the body of published research supporting the

® Janet W Schofield, Review O Research On Schoo
Desegregation's | npact On El enentary And Secondary School
Students, in Handbook O Research On Multicultural Education 597,
599-602 (Janmes A. Banks ed., 1995); Robert L. Crain & Rita E
Mahard, Mnority Achievenent: Policy Inplications O Research,
in Effective School Desegregation 55, 61-67 (WIllis D. Haw ey
ed., 1981); U S. Commssion on Cvil R ghts, Racial Isolation In
The Public Schools 91 (1967).

* Schofield, supra, at 605-606; James M MPartland & Jonills
H Braddock |11, Going To College And Getting A Good Job: The
| npact O Desegregation in Effective School Desegregation 141,
146- 149 (WIllis D. Haw ey ed., 1981).

®> Schofield, supra, at 610; see also MPartland & Braddock,
supra, at 149-151; U S. Commi ssion on Civil Rights, supra, at
109-112.

® Jomills H Braddock Il, Robert L. Crain, & Janes M
McPartl and, A Long-Term View O School Deseqgregation: Sone
Recent Studies O Graduates As Adults, Phi Delta Kappan 259, 260
(1984).
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val ue of reducing racial isolation in elenentary and secondary
school s.

I

THE DI STRI CT COURT' S NARROW TAI LORI NG
ANALYSI S | S FLAWED

The district court's discussion of narrow tailoring (J.A
480-484) reflects a m sunderstandi ng of what the anal ysis
entails. In general, the factors that bear on the narrow
tailoring inquiry include the necessity for consideration of race
and whet her race-neutral alternative renedi es have been

consi dered, the flexibility and duration of the use of race, and

the inmpact on the rights of third parties. See United States v.
Par adi se, 480 U.S. 149, 171 (1987) (plurality); id. at 187

(Powell, J., concurring); see also Fullilove v. Klutznik, 448

U S. 448, 510 (1980) (Powell, J., concurring); Gty of R chnond

v. J.A. Croson Co., 488 U S. 469, 507-510 (1989). Such an

inquiry is inherently fact-intensive, and the evidence should be
devel oped fully at the trial on the permanent injunction.
See 63 Fed. Reg. 8021, 8022 (1998) (discussing the factual
consi derations governing the narrowtailoring determ nation).
Based on the record devel oped at the prelimnary injunction
stage, plaintiffs did not show a |likelihood of success on the
merits on this issue.

Al though the district court suggested that race-neutral
alternatives to the policy could achieve the Programis interests
(J. A 483-484), the Program was conceived as a way to integrate

ur ban and suburban schools, and the limts on the transfers into
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t he Program appear necessary to ensure that the Program decreases
segregation. The evidence here that RCSD school s have been
| osing significant nunmbers of white students over the years --
froma 33% mnority population in 1966 to an 80% m nority
popul ation in 1997 (J.A 185, 456) -- suggests that race-neutral
assi gnment policies have been insufficient to reduce or halt
i ncreasing | evels of racial isolation.

Wth regard to duration and flexibility, there is little
evidence in the record describing the State's process for
reviewi ng applications under N Y. Educ. Law § 3602, and the
district court made no finding under this prong (see J.A 480-
483). \Whether the Programis reviewed periodically in any
meani ngful way, and whether there is any flexibility in the way
the Program generally operates, are issues the district court
shoul d consider fully at a trial on the merits.

Whet her the Program placed an undue burden on the rights of

third parties nmust be viewed in light of Parent Ass'n of Andrew

Jackson High School v. Anmbach 738 F.2d 574, 577 (2d G r. 1984),

in which this Court held that the voluntary school transfer
plan's "aim'to pronote a nore lasting integration is a
sufficiently conpelling purpose to justify as a matter of |aw
excluding sonme mnority students from schools of their choice.'"
In addition, an assessnent of the inpact on third parties
requires consideration of not just the Program but of the general
policy governing student assignnents within Monroe County. It is

undi sputed that, nornmally, students are assigned to the schools
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i n their nei ghborhood and race is not a consideration. Since the
Programis quite snall and was limted to only 591 students out
of 37,153 students in the RCSD during the 1996-1997 school year
(J. A 456), the Programaffected only 1.6% of RCSD s students.
O those individuals who, |ike Jessica, were not allowed to
transfer under the Program the record does not establish that
those students are in fact burdened, since the burden is only
that they are not able to transfer w thout paying nonresident
tuition. None is being denied adm ssion altogether. Plaintiffs
al so offered no evidence that Jessica would receive a better
education at the suburban school such that the injury to her in
not being allowed to transfer was significant. To the contrary,
Jessica had thrived at her nei ghborhood school (J.A 26, 31).
See Regents of the Univ. of Cal. v. Bakke, 438 U. S. 265, 300 n.39

(1978) (Powel I, J., concurring) (distinguishing the denial of
adm ssion to medical school from busing children to conparable
school s for the purpose of voluntary integration); Martin v.

School Dist. of Phila., No. 95-5650, 1995 W. 564344, at *3 (E. D

Pa. Sept. 21, 1995) (burdens on students denied transfers because
of race found to be "relatively light" where no student would be
deni ed an adequat e education).

The district court's reasons for finding the Program not
narrowy tailored do not support that finding. The district
court suggested (J. A 481-482) that groups other than Asians and
Aneri can | ndi ans shoul d have been added to the |ist of groups

eligible for the Program but gave no indication of what those
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groups should be or that the groups included in the Program do
not qualify as nenbers of a "racial mnority group that
hi storically has been the subject of discrimnation.” N Y. Conp.
Codes R & Regs. tit. 8, 8 175.24(a)(1). The district court also
suggested that a problem arises because Program officials nmay
first suspect that a child does not qualify for the Program by
observing the child, and then confirmrace or ethnicity by
referring to the student's RCSD records (J. A 482). Absent
evidence that children are msidentified, the court's concerns do
not present a problemwth narrow tailoring. The court did
suggest (J.A. 481) that the concept of "racial isolation" and
what it means for an ethnic or mnority group to "predoni nate"
Wi thin a given school are anorphous concepts. |In the abstract,
such issues may be of concern; under the facts of this case,
however, they do not appear to support a finding that the Program
Is not narrowy tailored. Were the RCSD schools are 80%
mnority and the suburban schools are 90% white, and only 600
children are involved in the Program it is doubtful that the
Program uses race nore than necessary to serve the conpelling

I nterest in reducing racial isolation.
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CONCLUSI ON
The district court's judgnment should be reversed.
Respectful ly subm tted,
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