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STATEMENT REGARDING ORAL ARGUMENT

The United States does not oppose appellants’ request for oral argument.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 03-13272-11

BOBBY CURRY, et al., and JAKE BARRETT, et al.,

Proposed Intervenors-Appellants

CLAY COUNTY SCHOOL SYSTEM,
Defendants-Appellees

UNITED STATES OF AMERICA,
Plaintiff/Intervenor-Appellee

ANTHONY T. LEE, et al.,
Plaintiffs-Appellees

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

BRIEF FOR THE UNITED STATES AS APPELLEE

STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

The district court had subject matter jurisdiction under 28 U.S.C. 1331 and
1343(a)(3) because the case involved civil rights issues arising under the

Constitution and the laws of the United States.

On June 12, 2003, proposed intervenors Bobby Curry, et al., and Jake
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Barrett, et al., noticed an appeal of the district court’s May 13, 2003, order denying
intervention. The district court’s May 13, 2003, order denying intervention is not a
final appealable order, and this Court should dismiss the appeal for want of

jurisdiction. See pp. 13-17, infra.
STATEMENT OF THE ISSUES
1. Whether this appeal should be dismissed for lack of appellate jurisdiction.

2. Whether the district court properly denied appellants’ motion to intervene
as of right under Fed. R. Civ. P. 24(a), or abused its discretion in denying

permissive intervention under Fed. R. Civ. P. 24(b).

3. Whether the district court acted within its discretion by approving the
School Board’s school closure plan without an evidentiary hearing, where the plan
was consented to by the parties and found to not perpetuate the former dual system.

STATEMENT OF THE CASE
1. Background

This longstanding school desegregation case was initiated in 1963 by black
children and their parents residing in Tuskegee, Alabama. Shortly after this suit
was filed, the United States was added as a party. In August 1963, the court

ordered that Macon County public schools be desegregated. Lee v. Macon County
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Bd. of Educ., 221 F. Supp. 297 (M.D. Ala. 1963). The following year, the

complaint was amended to challenge dual school systems throughout the state and

to seek statewide desegregation. Following extensive litigation, the court

concluded that a dual school system based on race was maintained and operated
throughout the state. Lee v. Macon County Bd. of Educ., 231 F. Supp. 743 (M.D.
Ala. 1964). Since then this Court and its predecessor, the former Fifth Circuit,

have heard numerous appeals regarding desegregation in the State of Alabama.'

On July 11, 1974, the district court entered an order applicable to seven

defendant school systems in Alabama, including Clay County, Alabama.

U.S. Add. 1. The July 1974 order prohibited the Clay County School Board from

taking any action “which tends to segregate or otherwise discriminate against

' See, e.g., Lee v. Macon County Bd. of Educ., 970 F.2d 767 (11th Cir.
1992); Lee v. Macon County Bd. of Educ., 650 F.2d 608 (5th Cir. 1981); Lee v.
Macon County Bd. of Educ., 584 F.2d 78 (5th Cir. 1978); Lee v. Macon County
Bd. of Educ., 498 F.2d 1090 (5th Cir. 1974); Lee v. Macon County Bd. of Educ.,
483 F.2d 242 (5th Cir. 1973); Lee v. Macon County Bd. of Educ., 482 F.2d 1253
(5th Cir. 1973); Lee v. Macon County Bd. of Educ., 468 F.2d 956 (5th Cir. 1972).

> “U.S. Add. > refers to items in the United States’ Supplemental Record
Excerpts filed with this brief as appellee. “R.E.  ” refers to items in the Record
Excerpts filed with proposed intervenors-appellants’ brief. “Consent Order at
refers to pages of the Consent Order which appears as item 2 of the Record
Excerpts. “Br. ” refers to pages in proposed intervenors-appellants’ opening
brief. “R. (date), (document at )” refers to the filing date and documents listed in
the district court’s docket sheet, and the page numbers within those documents.

b
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students or faculty by or within school[s] on the basis of race, color, or national
origin,” and requires “[a]ll school construction, school consolidation, and site
selection * * * be done in a manner which will prevent the reoccurence of the dual
school structure.” Ibid. The district court placed the Clay County case on its
“inactive docket,” but subject to reactivation “on proper application by any party or
on the Court’s motion.” Ibid. The Clay County school system remains subject to

the July 11, 1974, Order.

During the 2001-2002 school year, the Clay County School Board operated
six schools serving 2,346 students, of whom about 23% were black, 77% white,
and 1% Hispanic or American Indian. The schools and populations were as

follows:

Ashland Elementary School (K-6, 397 students, 18% black; 78% white);
Clay County High School (7-12, 310 students, 24% black; 74% white);
Lineville Elementary School (K-6, 465 students, 31% black; 67% white);
Lineville High School (7-12, 383 students, 35% black; 64% white);

Bibb Graves School (K-12, 381 students, 28% black; 72% white);
Mellow Valley School (K-12, 410 students, 0% black, 99.5% white).

R.E. 2 at 3. During that school year, the Clay County schools operated under a
“freedom of choice” plan that permitted students who provide their own
transportation to attend any school of their choice. /bid. The Clay County schools

have desegregated student populations, with the exception of Mellow Valley. Ibid.
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Under the freedom of choice plan, 48 white students from outside the Mellow
Valley area provided their own transportation to Mellow Valley during the 2001-
2002 school year. Ibid. The total number of students who provided their own
transportation to the district’s other schools was 35, of whom 26 were white and 9

were black. /bid.

During 2002, the Clay County School Board informed the United States that
it had voted to close Bibb Graves School at the end of the 2001-2002 school year
for budgetary reasons. /bid. On June 7, 2002, a group of parents whose children
attend Bibb Graves School moved to intervene to oppose the proposed school

closure. The district court denied the motion to intervene on July 17, 2002.
U.S. Add. 2. No appeal was taken of that intervention order.

On July 23, 2002, the School Board voted unanimously to reopen Bibb
Graves School for the 2002-2003 school year, but to close both the Bibb Graves
and Mellow Valley Schools (both K-12) at the end of the 2002-2003 school year.
R.E. 2 at 4. The Clay County School Board determined that “it [was] necessary to
close at least one school for budgetary reasons, and that closing one, or both, of its

K-12 schools will provide the greatest financial benefit.” Id. at 3.

The Clay County School Board projected that after closing Bibb Graves and
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Mellow Valley Schools, the student enrollment at the remaining schools would be

as follows:

Ashland Elementary School (K-6, 569 students, 17% black, 81% white);
Clay County High School (7-12, 567 students, 19% black, 79% white);
Lineville Elementary School (K-6, 504 students, 26% black, 71% white);
Lineville High School (7-12, 516 students, 26% black, 71% white).

See U.S. Add. 3; R. Apr. 11, 2003, Response Of The United States To Bibb Graves
Motion To Intervene at Exh. 1; R. Apr. 11, 2003, Response Of The United States

To Mellow Valley Motion To Intervene at Exh. 1.

Citizens from Mellow Valley and Bibb Graves requested the School Board
“to defer submission until after November 5, 2002, at which time the citizens of
Clay County would vote on a proposal to increase the ad valorem taxes for the
benefit of the school system.” R.E. 14 at 2. The tax proposal was subsequently
defeated. Ibid. After the defeat, however, the financial projections for the school
system changed, so that instead of a projected deficit in excess of $600,000 for the
2002-2003 school year, the Board anticipated an operating surplus. /d. at 2-3. The
Mellow Valley and Bibb Graves parents thus requested the Board to reconsider its
school closure decisions in view of the projected operating surplus. The Board
considered changing its decision, “but on January 17, 2003, by a 3-2 vote, the

Board authorized its attorney to submit the consent decree for this court’s



approval.” Id. at 3.

On February 26, 2003, the School Board and other parties to the case jointly
moved the district court to approve a consent order facilitating the school closings.
R.E. 2. The next day, on February 27, 2003, a newly composed Board, by a vote of
3-2, voted to rescind the prior Board’s decision to close the Bibb Graves and
Mellow Valley schools, and on March 10, 2003, filed a motion to reject the

proposed consent order. R.E. 14 at 2-3.

On March 5, 2003, two groups moved to intervene as of right and
permissively to oppose the school closings. Black Bibb Graves students and their
parents and taxpayers moved to intervene to oppose the closing of Bibb Graves
School, and white Mellow Valley students and their parents and taxpayers moved
to intervene to oppose the closing of Mellow Valley School. See R.E. 4, 7. The
district court held a status conference on March 13, 2003, and asked the parties to
further brief the issues concerning intervention and the school closings. See R.

March 14, 2003, Order.

2. District Court’s Order On Intervention And Approval Of Consent
Order

On May 13, 2003, the district court denied intervention to the Bibb Graves

and Mellow Valley proposed intervenors. R.E. 14. The district court stated that it
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had “previously denied the motion to intervene filed by the Bibb Graves Plaintiffs

on July 17,2002.” R.E. 14 at 2-3. The district court held

[t]he Bibb Graves Plaintiffs have recast their motion to intervene and request
that a substitute class and class counsel be appointed or that the original
class be decertified. The motion is denied. Upon consideration of the
motions to intervene filed by both the Mellow Valley Plaintiffs and the Bibb
Graves Plaintiffs and the responses of the United States, the Lee Plaintiffs,
and the Clay County Board of Education, the motions to intervene are
DENIED.

R.E. 14 at 2.

By that same order, the district court denied the School Board’s motion to
reject the consent decree. The district court held that it is “not free to reject the
consent decree solely because the reconstituted Board no longer wishes to honor
it.” Id. at 3. “Eleventh Circuit case law makes clear that the new Board cannot
succeed in its attempt to withdraw its predecessor’s properly granted consent.”
1bid, citing Stovall v. City of Cocoa, Fla., 117 F.3d 1238, 1242 (11th Cir. 1997);

Allen v. Alabama State Bd. of Educ., 816 F.2d 575 (11th Cir. 1987).
The district court approved the consent order, and held that

[c]losing Mellow Valley and Bibb Graves will not perpetuate or re-establish
the dual system. There being no evidence presented to the court to indicate
that the proposed consent decree is unconstitutional, unlawful, unreasonable,
or contrary to public policy, the court grants the Joint Motion to Approve
Consent Order filed on February 26, 2003.

R.E. 14 at 4.
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3. District Court’s Order Denying Reconsideration

On May 21, 2003, the Bibb Graves and Mellow Valley proposed intervenors
moved for a new trial and to stay enforcement of the Consent Order pending
resolution of the motion. R. May 21, 2003, Motion for New Trial and Motion to
Stay Execution and Enforcement. On May 23, 2003, the School Board petitioned
for reconsideration and to stay enforcement of the decree. R. May 23, 2003,
Petition for Reconsideration and Motion To Stay By Clay County Board of
Education. The district court ordered the parties to respond to the motions. See R.
May 22, 2003, Order; R. May 27, 2003, Order. The district court denied the

motions on May 30, 2003. R.E. 15.

The district court rejected the School Board’s argument that implementing
the Consent Order was infeasible. The district court observed that the School
Board had “indicated that it was willing and able to begin the process of closing a
school as late as mid-May * * * [having] first voted to close Bibb Graves before the

2002-2003 school year.” R.E. 15 at 2. The district court stated that

the Board has provided to the parties all information required by the consent
decree. This information includes the Board’s plans for assigning students to
the consolidated schools, transporting students along newly designed bus
routes, reassigning faculty and staff, addressing additional school
construction needs, and providing notice of the closings to students and
parents. * * * The Board has had sufficient time to prepare for, and begin
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closing, the two schools.

R.E. 15 at 3-4.

The district court denied proposed intervenors’ motions for reconsideration
of the denial of intervention and for a new trial. The district court stated that
proposed intervenors in a school desegregation case must demonstrate that they
seek to “further the goal of removing all vestiges of prior discrimination, and
thereby achieving ‘unitary status,’ rather than seeking to advance other interests,
such as their desire to keep a particular school open or to retain a particular school
attendance pattern.” Id. at 4. The district court held that proposed intervenors
failed to identify how they meet this standard, and that the “factual allegations of
the proposed intervenors are so devoid of merit that they justify summary denial of

intervention.” Ibid.

The district court also rejected proposed intervenors’ request for a hearing
under Fed. R. Civ. P. 23(e). The district court observed that in view of the denial
of intervention, proposed intervenors have no standing to move for reconsideration
of the court’s enforcement order, and that the Board has not requested any
additional hearing with respect to the Consent Order. Id. at 5. The district court

held that Rule 23(e) does not require a fairness hearing at each interim step in the
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course of ongoing litigation, and that instead such hearings are afforded “prior to
the termination of class actions” to give “sufficient protection of the interests of

absent class members.” bid.
STANDARDS OF REVIEW
The district court’s denial of intervention as of right should be reviewed

de novo. Georgia v. United States Army Corps of Eng’rs, 302 F.3d 1242, 1249
(11th Cir. 2002). Subsidiary factual findings are subject to review for clear error.
Meek v. Metropolitan Dade County, 985 F.2d 1471, 1477 (11th Cir. 1993). Orders
denying permissive intervention are subject to review for abuse of discretion. /bid.
The district court’s approval of the school closure plan without an evidentiary

hearing should be reviewed for abuse of discretion. Lee v. Macon County Bd. of

Educ. 483 F.2d 244, 245 (5th Cir. 1973).
SUMMARY OF ARGUMENT

1. The district court’s denial of intervention was proper, and under this
Court’s “anomalous rule” the appeal must be dismissed for want of appellate
jurisdiction. As we explain in the United States’ Response To Jurisdictional

Question (filed July 24, 2003), and Argument II (p. 18, infra), the district court

correctly denied intervention in this case. Under this Court’s decisions, the proper

denial of a motion to intervene is not an appealable order.
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Proposed intervenors nevertheless argue that under Devlin v. Scardelletti,
536 U.S. 1 (2002), they can appeal the district court’s grant of the Consent Order as
non-named class members. Devlin, however, does not apply to the circumstances
of this case because the Consent Order does not dispose of the lawsuit. The school

district remains under federal court supervision.

2. The district court correctly held that proposed intervenors fail to satisfy
the criteria to intervene as of right or permissively under Fed. R. Civ. P. 24.
Proposed intervenors do not assert a legally cognizable interest that would entitle
them to intervene as of right in this school desegregation case. Intervention as of
right in school desegregation cases is very limited, and requires that intervenors
demonstrate an interest in a unitary school system. Proposed intervenors wholly
fail to make such a showing. Instead, the interests asserted by proposed intervenors
relate to maintaining their neighborhood schools, which this Court has made clear
is not legally cognizable in school desegregation cases. Proposed intervenors also
assert interests in protecting the rights of special education students under the
Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (IDEA), and
female athletes under the Education Amendments of 1972, 20 U.S.C. 1681 ef seq.

(Title IX). These interests, however, are unrelated to desegregation, and may not
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be pursued in this case. To the extent that proposed intervenors have interests
related to desegregation, those interests are fully represented by the existing parties
to the suit. The district court did not abuse its discretion by denying permissive

intervention as well.

3. Finally, the district court’s approval of the Consent Order was well within
its discretion. The district court had ample evidence demonstrating that the school
closings would further desegregation within the remaining schools. The district
court fully considered these facts and reasonably exercised its discretion by

approving the Consent Order without further evidentiary hearing.

ARGUMENT

THE APPEAL SHOULD BE DISMISSED FOR LACK
OF APPELLATE JURISDICTION

On July 11, 2003, this Court requested the parties to respond to the following

jurisdictional question:

Whether the district court’s May 13, 2003, order denying the plaintiffs-
intervenors’ motions to intervene is an appealable final order? See 28
U.S.C. 1291; Bhd. of R.R. Trainmen v. Baltimore & Ohio R.R., 331 U.S. 519,
524,67 S.Ct. 1387, 1389-90, 91 L. Ed. 1646 (1947); Meek v. Metro Dade
County, 985 F.2d 1471, 1476 (11th Cir. 1993).
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The parties responded to this Court’s jurisdictional question. On November 5,
2003, this Court entered an order that the jurisdictional issue would be carried with
the case, and stated that “the parties may, but are not required to, further address
the jurisdictional issue in their briefs.”

Under this Circuit’s “anomalous rule,” this Court has jurisdiction to
determine whether the denial of intervention is proper. Davis v. Butts, 290 F.3d
1297, 1299 (11th Cir. 2002); Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir.
1989). In Stallworth v. Monsanto Company, 558 F.2d 257, 263 (5th Cir. 1977),

this Court’s predecessor explained that

we have provisional jurisdiction to determine whether the district court
erroneously concluded that the appellants were not entitled to intervene as of
right under section (a) of Rule 24, or clearly abused its discretion in denying
their application for permissive intervention under section (b) of Rule 24. If
we find that the district court’s disposition of the petitions [to intervene] was
correct, or within the ambit of its discretion, then our jurisdiction evaporates
because the proper denial of leave to intervene is not a final decision, and we
must dismiss these appeals for want of jurisdiction. But if we find that the
district court was mistaken or clearly abused its discretion, then we retain
jurisdiction and must reverse. In either event, we are authorized to decide
whether the petition for leave to intervene was properly denied.

See also Chiles, 865 F.2d at 1212; Davis, 290 F.2d at 1299; Meek v. Metropolitan
Dade County, 985 F.2d 1471, 1476-1477 (11th Cir. 1993). “This rule only applies,

however, if what the district court denied was intervention as a matter of right
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under section (a) of Rule 24 of the Federal Rules of Civil Procedure, and not
permissive intervention under section (b) of that very same rule.” Davis, 290 F.2d
at 1299. “Standing alone, an order denying permissive intervention is neither a
final decision nor an appealable interlocutory order because such an order does not
substantially affect the movant’s rights.” Ibid.; Meek, 985 F.2d at 1476.

For reasons set out in the United States’ Response To Jurisdictional Question
(filed July 24, 2003) and our argument herein, this appeal should be dismissed for
lack of jurisdiction. As we explained in our Response, proposed intervenors do not
assert a legally cognizable interest that entitles them to intervene as of right, nor
have they shown that they are inadequately represented by existing parties.
Response at 8-10. There was also no abuse of discretion by the district court in
denying permissive intervention. /d. at 11. Moreover, denial of intervention with
respect to the Bibb Graves proposed intervenors is law of the case and precludes
them from attempting to intervene a second time for the same reasons. Id. at 10-11.
See also pp. 26-27, infra.

Proposed intervenors nevertheless argue (Br. 15 and Intervenors’ Response
to Jurisdictional Question at 17-18 (filed July 24, 2003)), that they are entitled to

appeal the district court’s May 13, 2003, order granting the Joint Motion to
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Approve Consent Order as “non-named class members” under Deviin v.
Scardelletti, 536 U.S. 1 (2002). Devlin, however, is inapplicable to this case.

Devlin involved a retiree who sought to intervene in a class action to
challenge a settlement relating to his retirement plan. The district court denied the
retiree’s informal request to intervene, and the court of appeals affirmed that order
and held that the retiree lacked standing to challenge the fairness of the settlement
on appeal. 536 U.S. at 4-6. The Supreme Court reversed, and held that “nonnamed
class members like petitioner who have objected in a timely manner to approval of
a settlement at the fairness hearing have the power to bring an appeal without first
intervening.” Id. at 14. In Devlin, however, the Supreme Court explained that
petitioner’s right to appeal turned on the “[d]istrict [c]ourt’s approval of the
settlement — which binds petitioner as a member of the class [and] amounted to a
final decision of [petitioner’s] right or claim sufficient to trigger his right to
appeal.” Id. at 9 (internal quotations and citation omitted).

The Consent Order in this case, however, is not a final judgment on the
merits of the desegregation case because it does not fully dispose of proposed
intervenors’ rights. Rather, it is an intermediate remedial order which ensures that

the Clay County School Board’s school closing decisions comply with the district
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court’s July 11, 1974, desegregation order. See, e.g., P.A.C.E. v. School Dist. of
Kansas City, 312 F.3d 341, 342 (8th Cir. 2002) (where unnamed class members
rely on Devlin in seeking to appeal an order denying motion to decertify class, the
court of appeals holds that Devlin is “not on point because it involved a final order
approving settlement of the case”). The Clay County school district has not been
found unitary, and any ‘““school construction, school consolidation, or site
selection” is subject to judicial oversight and approval. See U.S. Add. 1. Thus,
unlike in Devlin, the school district remains subject to federal court jurisdiction
following the district court’s May 13, 2003, order approving the Consent Order.

Even if proposed intervenors are correct that Devlin applies to this appeal, it
would benefit only the Bibb Graves proposed intervenors, as they are black
parents, students, and taxpayers attending and residing near Bibb Graves School.
These are the only individuals among the proposed intervenors who would fall
within the scope of unnamed class members in the school desegregation case. Lee
v. Macon County Bd. of Educ., 221 F. Supp. 297 (M.D. Ala. 1963). Mellow Valley
proposed intervenors are not unnamed members of the plaintiff class and would
therefore have no right under Devlin to appeal the district court’s May 13, 2003,
order denying intervention and approving the Consent Order.

II



-18 -

PROPOSED INTERVENORS DO NOT SATISFY
THE CRITERIA FOR INTERVENTION

A party who seeks to intervene as of right under Fed. R. Civ. P. 24(a) must

establish that:

(1) his application to intervene is timely; (2) he has an interest relating to the
property or transaction which is the subject of the action; (3) he is so situated
that disposition of the action, as a practical matter, may impede or impair his
ability to protect that interest; and (4) his interest is represented inadequately
by the existing parties to the suit.

Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir. 1989). A party must meet
all four prerequisites to intervene as of right. /bid. Permissive intervention under
Fed. R. Civ. P. 24(b) 1s wholly discretionary with the court and may be appropriate
where a party’s claim or defense and the main action have a question of law or fact
in common and the intervention will not unduly prejudice or delay the adjudication
of the rights of the original parties. Walker v. Jim Dandy Co., 747 F.2d 1360, 1365
(11th Cir. 1984); see also Purcell v. BankAtlantic Fin. Corp., 85 F.3d 1508, 1513
(11th Cir. 1996) (“[E]ven though there is a common question of law or fact, or the
requirements of Rule 24(b) are otherwise satisfied, the court may refuse to allow

intervention.”), cert. denied, 519 U.S. 867 (1996).
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A.  The District Court Correctly Denied Intervention As Of Right
The district court correctly denied proposed intervenors’ motions because the
movants fail to satisfy the second and fourth factors to intervene as of right under
Rule 24(a).

1. Proposed intervenors do not assert legally cognizable interests

In determining a sufficiency of interest to intervene as of right, this Court
requires that proposed intervenors show “a direct, substantial, legally protectable
interest in the proceedings.” Purcell, 85 F.3d at 1512. This Court adheres to a
“narrow reading” of interests in school desegregation cases by requiring that
movants demonstrate an interest “in a desegregated school system.” Hines v.
Rapides Parish Sch. Bd., 479 F.2d 762, 765 (5th Cir. 1973); United States v. Perry
County Bd. of Educ., 567 ¥.2d 277, 279 (5th Cir. 1978). “An interest in
maintaining local community schools, without any showing that consolidation
would hamper the avowed goal of eliminating the vestiges of past discrimination,
fails to constitute a legally cognizable interest in a school desegregation case.”
United States v. Georgia, 19 F.3d 1388, 1394 (11th Cir. 1994); Perry County, 567
F.2d at 279-280. Proposed intervenors in this case assert interests in opposing the
closure of their neighborhood schools. Such interests are not legally cognizable in
school desegregation cases and thus proposed intervenors do not satisfy Rule 24(a).

The Bibb Graves proposed intervenors argue (Br. 18-19) that closing Bibb
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Graves School will impose an undue transportation burden on black students,
reduce scholarship opportunities for black students, cause black students to utilize
portable classroom facilities at their new school, and frustrate the “freedom of
choice plan” instituted during the pendency of this litigation.

The district court, however, determined that closing Bibb Graves School will
not have an undue burden on black students. Bibb Graves School is 28% black and
72% white. During briefing on the school closings, the United States explained to
the district court as follows:

[w]ith respect to student assignment, the Board’s proposal will move Bibb
Graves students from one desegregated school to other desegregated schools.
If anything, the resulting consolidated schools in Ashland and Lineville will
have student bodies that are slightly more representative of the overall
district racial composition than is currently enrolled at Bibb Graves. * * *
With respect to transportation, extracurricular activities, and the other factors
* * * the United States and private plaintiffs concluded that although there
are certainly burdens associated with any school closing, the Board’s plan to
close Bibb Graves will distribute those burdens equitably across racial
groups. * * * Indeed, the overwhelming majority of students effected by the
closings are white, and there is no reason to expect that black students will
bear the consequences of closing Bibb Graves any more than their white
classmates.

See R. Apr. 11, 2003, United States’ Response To Bibb Graves Motion To
Intervene at 10-11. The United States also explained to the district court that the

school closings would facilitate further racial integration among the students in the
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remaining schools. See p. 6, supra. Based on briefings by the United States and
private plaintiffs, the district court determined that the school closing plan
proposed by the Clay County School Board, and agreed to by the parties in the
Joint Motion for Consent Order, “should be approved as it is not unconstitutional,
unlawful, unreasonable, or contrary to public policy,” and would “not perpetuate or
re-establish the dual system.” R.E. 14 at 4.

The Bibb Graves proposed intervenors’ interest in challenging the School
Board’s decision to close their neighborhood school does not rise to the level of
warranting intervention as of right. This Court has recognized that “[o]ne of the
ultimate considerations in a desegregation case is that the basic administration of a
school district, such as the number and location of schools, should be left to local
authorities and the political process.” Georgia, 19 F.3d at 1392, citing Freeman v.
Pitts, 503 U.S. 467, 489-490 (1992). Thus this Court has dismissed appeals of the
denial of intervention by parents seeking to intervene in school desegregation cases
to oppose implementation of desegregation orders for reasons that do not relate to
achieving a unitary school system.

In Georgia, for example, this Court dismissed an appeal of a denial of

intervention where proposed intervenors asserted interests involving the “alleged
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advantages of operating smaller local schools as opposed to a larger single school,
and not the projected racial makeup of a consolidated school.” 19 F.3d at 1394.
This Court determined that proposed intervenors’ “overriding purpose [was] in
maintaining local community schools,” and not in achieving a unitary school
system. Ibid. Similarly, in Perry County, this Court dismissed an appeal by
parents who sought to intervene in a school desegregation case to oppose the
construction of a high school at the school board’s chosen site. The parents
expressed concerns about “[the] safety and welfare of school children, a large
attendance zone that would require considerable travel on the part of some
students, and the significant outlay of public funds that would be required.” 567
F.2d at 280 n.3. This Court determined, however, that the “parents [were] not
seeking to challenge deficiencies in the implementation of desegregation orders”
but were “oppos[ing] the [school location] on various policy grounds, which,
though important, are unrelated to desegregation and the establishment of a unitary
school system.” Id. at 279-280. See also United States v. Mississippi, 958 F.2d
112, 115-116 (11th Cir. 1992) (association of parents denied intervention as of
right where they assert interests in opposing school board’s school reorganization

plan for reasons other than achieving a desegregated school system). Indeed,
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school locations are “matters of policy * * * to be determined by the Board of
Education, not by the federal courts.” Perry County, 567 F.2d at 280. “Location of
a school comes within the purview of the federal courts only to the extent that it

has an impact on desegregation.” Ibid.; see also Tasby v. Estes, 517 F.2d 92, 105
(5th Cir.), cert. denied, 423 U.S. 939 (1975).

Like the Bibb Graves proposed intervenors, Mellow Valley proposed
intervenors argue (Br. 18-19) that they have a legally cognizable interest in
opposing the closure of Mellow Valley School. See also R.E. 3, 4. Their interest
in preserving their local school and preventing the consolidation of Mellow Valley
School students into integrated schools is not a valid “interest in a desegregated
school system” warranting intervention. Perry County, 567 F.2d at 279; see also
Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 26 (1971) (“The district
judge or school authorities should make every effort to achieve the greatest
possible degree of actual desegregation and will thus necessarily be concerned with
the elimination of one-race schools.”); Pate v. Dade County Sch. Bd., 588 F.2d
501, 503 (11th Cir.) (“The parental interest that justifies * * * intervention is an
interest in a desegregated school system.”), cert. denied, 444 U.S. 835 (1979).

Indeed, maintaining the status quo at Mellow Valley School, which has a student
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body that is 99.5% white, in the wake of school closings in Clay County would be
contrary to the goal of achieving a unitary school system. See, e.g., St. Helena
Parish Sch. Bd. v. Hall, 287 F.2d 376, 379 (5th Cir. 1961) (denial of motion to
intervene by white child who asserted an interest in opposing relief to minority
plaintiffs in school desegregation case).

Proposed intervenors also argue (Br. 21-31) that the school closings will
adversely affect special education students at Bibb Graves and Mellow Valley
Schools in violation of the Individuals With Disabilities Education Act, 20 U.S.C.
1400, et seq. (IDEA) and state law, and female athletes in violation of Title IX of
the Education Amendments of 1972, 20 U.S.C. 1681, et seq. (Title IX). These
interests, which are unrelated to achieving a racially desegregated school system,
are not legally cognizable interests that satisfy Rule 24(a) in this school
desegregation case. Proposed intervenors’ interests in protecting the rights of
special education students under the IDEA, and female athletes under Title IX,
must be advanced in another forum or proceeding. See, e.g., Horton v. Lawrence
County Bd. of Educ., 425 F¥.2d 735 (5th Cir. 1970) (petition of professional
association of teachers, which asserted interests in protecting rights of teachers in

school desegregation case, did not assert legally cognizable interests that mandated
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intervention as of right); Bennett v. Madison County Bd. of Educ., 437 F.2d 554

(5th Cir. 1970) (same).

2. Any cognizable interests asserted by proposed intervenors are
adequately represented by existing parties

Proposed intervenors argue (Br. 19-21) that they are not adequately
represented by the existing parties. This argument has no merit. “Representation is
adequate if no collusion is shown between the representative and an opposing
party, if the representative does not have or represent an interest adverse to the
proposed intervenor, and if the representative does not fail in fulfillment of his
duty.” Meek, 985 F.2d at 1478, quoting Federal Sav. & Loan Ins. Corp.,v. Falls
Chase Special Taxing Dist., 983 F.2d 21, 215 (11th Cir. 1993). To the extent that
proposed intervenors assert any legally cognizable interests in desegregating the
Clay County school system, those interests are fully represented by the United
States and private plaintiffs.

This Court presumes that a proposed intervenor’s interest is adequately
represented “when applicants for intervention seek to achieve the same objectives
as an existing party in the case.” United States v. City of Miami, 278 F.3d 1174,
1178 (11th Cir. 2002); see also Georgia, 19 F.3d at 1394. The presumption is

“especially appropriate” in this case where the United States is a party to the
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litigation, and under Title IV of the Civil Rights Act of 1964, 42 U.S.C. 2000c-6, is

charged with representing the interests of public school children by challenging
state-imposed segregation in education. See United States v. South Bend Cmty.
Sch. Corp., 692 F.2d 623, 628 (7th Cir. 1982) (intervention of national
organization that sought to represent black students in school desegregation case
denied where organization and United States share same objectives); Miami, 278
F.3d at 1178 (intervention denied to police association in employment
discrimination case where association shared same goals as, and was adequately
represented by, the United States). Indeed, there is no indication of collusion
between the United States and the School Board. The United States fully evaluated
the School Board’s school closing plan and explained to the district court that
closing Bibb Graves and Mellow Valley Schools was consistent with the July 1974
remedial order, and would further facilitate the School Board’s desegregation
efforts. See R. Apr. 11, 2003, Response Of The United States to Bibb Graves
Motion To Intervene; R. Apr. 11, 2003, Response Of The United States To Mellow
Valley Motion To Intervene.

3. Denial of intervention to Bibb Graves proposed intervenors is
law of the case

The Bibb Graves proposed intervenors are also not entitled to intervene as of

right because the district court’s July 17, 2002, order denying intervention to a
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similar group of Bibb Graves parents and students is law of the case. “[A] court
should not reopen issues decided in earlier stages of the same litigation.” Agostini
v. Felton, 521 U.S. 203, 236 (1997), citing Messenger v. Anderson, 225 U.S. 436,
444 (1912). In both motions filed in June 2002 and March 2003, the Bibb Graves
parents sought to intervene as of right to oppose the closing of Bibb Graves School.
The district court denied the June 2002 motion, and no appeal was taken from that
order. U.S. Add. 2. The district court correctly applied the law of the case in
denying intervention to the Bibb Graves proposed intervenors in May 2003. R. 14
at 1-2. See also Hopwood v. Texas, 78 F.3d 932, 961 (5th Cir.) (Iaw of the case
bars proposed intervenors challenging a second time district court’s denial of
intervention), cert. denied, 518 U.S. 1033 (1996).

4. The district court acted within its discretion in denying
intervention as of right without conducting an evidentiary
hearing

Since proposed intervenors failed to assert legally cognizable interests (p. 19,
supra), there is no merit to proposed intervenors’ argument (Br. 17) that the district
court was required to hold a hearing on their intervention motion. A “petition for

intervention in a school desegregation case should bring to the district court’s

attention the precise issues that the putative intervenors seek to represent, and the
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manner in which the challenged plan fails to realize the goal of a unitary system.”
United States v. CRUCIAL, 722 F.2d 1182, 1190 (5th Cir. 1983). “In general, to
the extent that putative intervenors raise issues properly cognizable in a school
case[,] * * * an evidentiary hearing should be held by the district court to aid its
assessment of the proposed intervention.” Ibid. “An exception to the hearing
requirement applies where the petitioners allege matters unrelated to desegregation
and therefore inappropriate in a school case.” Ibid.

In Perry County, for example, this Court affirmed the district court’s order
denying intervention without a hearing because proposed intervenors failed to
assert legally cognizable interests. 567 F.2d at 279-280 (denial of intervention
without hearing proper where intervenors sought to challenge construction site of
new school). Since, in this case, proposed intervenors plainly fail to assert legally
cognizable interests to intervene as of right in this school desegregation case, the
district court acted well within its discretion when it denied the motion to intervene
without a hearing. In any event, the district court had ample evidence
demonstrating that the school closing decisions by the School Board were
consistent with the desegregation goals of the July 1974 remedial order, and would

not perpetuate the dual school system.
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B.  The District Court Did Not Abuse Its Discretion By Denying
Permissive Intervention

Proposed intervenors argue (Br. 38) that under Calhoun v. Cook, 487 F.2d
680 (5th Cir. 1973), the case should be remanded to the district court for an
evidentiary hearing on their intervention motion, and that “school children should
be allowed to intervene permissively under Rule 24(b) since such intervention”
would not “prejudice” the rights of the original parties. Proposed intervenors’
reliance on Calhoun is misplaced.

Calhoun involved the entry of a settlement agreement in a school
desegregation case without an evidentiary hearing. The court of appeals remanded
the case for a hearing because there was a dispute as to the existence of a
settlement agreement. Id. at 682 (“At least some of the attorneys representing the
original plaintiffs assert no such compromise was made.”). In this case, though,
there 1s no dispute as to the existence of the Joint Motion For Approval Of Consent
Order, which was signed by all of the parties and filed with the district court on
February 26, 2003. R.E. 2.

The court of appeals in Calhoun also ordered that on remand the district
court conduct a hearing on the motions to intervene of three groups of students in

the school system, and directed that the motions raise “precise issues which the
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new group sought to represent and the ways in which the goal of a unitary system
had allegedly been frustrated.” 487 F.2d at 682. Proposed intervenors in this case,
however, raised precise issues in their complaint on intervention, none of which
related to “ways in which the goal of a unitary system had allegedly been
frustrated.” Ibid. Moreover, proposed intervenors’ intervention in this case would
prejudice the parties by interfering with a school closing plan agreed to by the
parties and found by the district court to be constitutionally permissible. Thus the
district court was well within its discretion in denying permissive intervention as
well.
I
THE DISTRICT COURT ACTED WELL WITHIN ITS
DISCRETION IN APPROVING THE CONSENT ORDER
WITHOUT A HEARING

Proposed intervenors argue (Br. 38) that the district court was required under
Fed. R. Civ. P. 23(e) to conduct an evidentiary hearing prior to granting the Joint
Motion to Approve Consent Order. Since proposed intervenors fail to satisfy the
criteria to intervene in this case, they are foreclosed from challenging the district

court’s approval of the Consent Order. See Stallworth v. Monsanto Co., 558 F.2d

257,262 (5th Cir. 1977); see also Meek v. Metropolitan Dade County, 985 F.2d
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1471, 1476-1477 (11th Cir. 1993) (on appeal by intervenors, court of appeals has
no jurisdiction to review appealable injunction in absence of conclusion that
district court improperly denied motions to intervene).

Should this Court nevertheless reach the propriety of the district court’s
approval of the Consent Order, it should affirm. Proposed intervenors fully briefed
the district court on the bases for their opposition to the Consent Order. Moreover,
the parties to the litigation demonstrated that the school closings would further
desegregation within the school district. See, e.g., Lee v. Macon County Bd. of
Educ., 483 F.2d 244, 245 (5th Cir. 1973) (district court reasonably exercised
discretion by approving desegregation plan without further evidentiary hearing
after considering all facts concerning alternatives for desegregating schools, and
objections raised by private plaintiffs who claimed they were entitled to a further
hearing).

There is no merit to proposed intervenors’ argument that the district court
was required to conduct a hearing under Fed. R. Civ. P. 23(e) prior to granting the
Consent Order. Fed. R. Civ. P. 23(e) provides that a “class action shall not be
dismissed or compromised without the approval of the court.” The primary

concern addressed by Rule 23(e) is the protection of class members whose rights
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may not have been given adequate consideration during the settlement negotiations
that led to the dismissal of the case. See, e.g., Communication Workers of Am. v.
New Jersey Dep’t of Pers., 282 F.3d 213 (3d Cir. 2002); Christina A. v.
Bloomberg, 315 F.3d 990, 991 (8th Cir. 2003). In this case, the Consent Order
does not relinquish the district court’s jurisdiction or end the litigation. Pursuant to
the July 11, 1974, order (U.S. Add. 1), the district court retains the power to revise
its desegregation orders and reopen the Board’s school closing decisions if
necessary. Furthermore, as the district court observed, proposed intervenors
“fail[ed] to cite, and research fail[ed] to reveal, a single case where Rule 23(e) has
been construed to mandate notice and fairness hearings” preceding the adoption of
incremental remedial measures in school desegregation cases. R.E. 15 at 5. Thus,

the district court did not abuse its discretion in approving the Consent Order.
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CONCLUSION

For the foregoing reasons, this appeal should be dismissed for want of
jurisdiction. Alternatively, the district court’s May 13, 2003, order denying the
motion to intervene and approving the Consent Order should be affirmed.
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