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IN THE UNI TED STATES COURT OF APPEALS
FOR THE THIRD Cl RCU T

No. 99-1222
TAI KWAN CURETON, LEATRI CE SHAW
ANDREA GARDNER, and ALEXANDER WESBY,
i ndi vidually and on behal f of
all others simlarly situated,
Pl aintiffs-Appellees
V.
NATI ONAL COLLEG ATE ATHLETI C ASSCOCI ATI ON,

Def endant - Appel | ant

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG APPELLEES URGA NG AFFI RMANCE

| DENTI TY AND | NTEREST OF THE AM CUS CURI AE

The United States Departnment of Education extends financial
assi stance to educational prograns and activities and is
aut hori zed by Congress to ensure conpliance with Title VI, 42
U.S.C. 2000d-1, in the operation of those prograns and
activities. Pursuant to that authority, the Departnent of
Educati on has issued regul ations that define a recipient, 34
C.F.R 100.13(i), and that prohibit use of criteria for
determ ning the type of services, financial aid, or other
benefits a recipient will provide that have a di sparate inpact
based upon race, 34 C F.R 100.3(b)(2).

The United States Departnment of Health and Hunman Servi ces

(HHS) provides financial assistance to the National Youth Sports
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Program Fund, an entity that the district court found to be
controlled by the NCAA. HHS s regulation defining a recipient is
identical to the definition in the regulation issued by the
Depart ment of Education, 45 CF.R 80.13(i). HHS also has a
regul ation that prohibits the use of criteria that have a
di sparate inpact based upon race. 45 C.F.R 80.3(b)(2).

The United States Departnment of Justice coordinates
enforcement of Title VI by executive agencies. Exec. O der No.
12,250, 45 Fed. Reg. 72,995 (1980); 28 C.F.R 0.51. The
Department of Justice also has authority to enforce Title VI in
federal court upon a referral by an agency that extends federal
financial assistance to a programor activity. 42 U S.C. 2000d-
1.

Thi s appeal presents the issue whether a private individual
may file a judicial action to enforce agency regul ati ons that
prohibit the use of criteria or nethods of adm nistration that
have a di sparate inpact based upon race. Because of the inherent
[imtations on adm nistrative enforcenent nmechani snms and on the
[itigation resources of the United States, the United States has
an interest in ensuring that both Title VI and its inplenmenting
regul ati ons may be enforced in federal court by private parties
acting as "private attorneys general." Such private suits are
critical to ensuring optinmal enforcenent of the mandate of Title

VI and the regul ations. See Cannon v. University of Chicago, 441

US 677, 705-706 (1979) (permtting private citizens to sue

under Title VI is "fully consistent with -- and in sonme cases
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even necessary to -- the orderly enforcenment of the statute").
The United States filed a brief as am cus curiae on that issue in

Chester Residents Concerned For Quality Living v. Seif, 132 F.3d

925 (3d Cir. 1997), vacated as noot, 119 S. C. 22 (1998); Powel |l
v. R dge, No. 98-2096 (3d Cir.); and Sandoval v. Hagan, No. 98-

6598 (11th Cir.).

This appeal also presents the issue whether the NCAA is
subj ect to coverage under Title VI. The United States filed a
brief as amcus curiae in NCAAv. Smth, 119 S. C. 924 (1999),
whi ch argued (at pp. 19-20) that the NCAA could be a recipient of
federal financial assistance through a grant fromthe Departnent
of Health and Human Services, and (at pp. 20-27) that it could be
subj ect to coverage under Title I X of the Education Amendnents of
1972, 20 U.S.C. 1681 et seq., if it had been ceded control by a
reci pient over a programor activity receiving federal financial
assistance.¥ The district court has held that the NCAA is
subject to Title VI under both of those theories, and this
Court’s resolution of this issue could affect the enforcenent of
Title VI by the United States.

STATEMENT OF THE | SSUES
The United States will address the foll ow ng issues:
1. \Whether there is a private right of action for a claim

of discrimnation based upon disparate inpact under Title VI of

the Gvil R ghts Act of 1964, 42 U S.C 2000d et seq..

Y The Suprene Court's decision did not address the validity
of either of these theories. NCAA v. Smith, 119 S. C. at 930.
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2. \Wiether the National Collegiate Athletic Association is
subject to the requirenents of Title VI because it either
recei ves federal financial assistance through another recipient
or has been ceded controlling authority by a recipient over a
programor activity receiving federal financial assistance.
STATEMENT OF THE CASE

A. Course O Proceedings And D sposition Bel ow

In January 1997, plaintiffs Tai Kwan Cureton and Leatrice

Shaw filed a conplaint individually and on behalf of a class of
African- Anmeri can student-athletes claimng that the m ni mum
standardi zed test scores required by the National Collegiate

At hl etic Association (NCAA) for freshman students to conpete in
intercollegiate activities and to receive athletic schol arshi ps
di scrim nate agai nst themon the basis of race in violation of
Title VI of the Cvil R ghts Act of 1964, 42 U.S. C. 2000d et

seq., and its inplenmenting regulations. Cureton v. NCAA

No. 97-131 (E.D. Pa.).

The NCAA filed a notion to dism ss the conplaint, arguing
that (1) disparate inpact discrimnation is not actionable under
Title VI or its inplenenting regulations; (2) the NCAAis not a
"programor activity" within the nmeaning of 42 U . S. C. 2000d-4a;
and (3) the NCAA is not subject to Title VI because it does not
recei ve federal financial assistance (J.A 33a-56a).%

Plaintiffs opposed the notion to dismss and also filed a notion

Z The Joint Appendix filed by the parties is cited as
“J.A ". Unless the context nmakes it otherw se clear, the
parties' briefs are cited as “NCAA Br. " and “Cureton Br._ .~
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for partial summary judgnent (J.A 8la-132a). On Cctober 9,
1997, the district court entered an order denying the NCAA s
nmotion to dismss (J.A 70la). The court also granted in part
plaintiffs’ notion for partial summary judgnent, hol ding that
there is a private right of action under the Title VI regul ations
for a claimof discrinmnation based upon disparate inpact (J.A
695a- 701a). The district court denied defendant's notion to
certify the question for i medi ate appeal, pursuant to 28 U.S. C.
1292(b), stating that there is not a substantial ground for
di fference of opinion in light of the “overwhelnming circuit |aw
supporting the reasoning of its decision. Cureton v. NCAA No.
97-131, 1998 W. 726653, at *1 (E.D. Pa. COct. 16, 1998).

The Cctober 9, 1997, order found that “the NCAA appears to
be a programor activity covered by Title VI” under the
definition in 42 U S.C. 2000d-4a(4), but found that the record
was not sufficiently devel oped to determ ne whether the NCAA
recei ves federal financial assistance (J.A 699a-700a). The
court therefore left that determination to a trial on the nerits
(J.A. 700a).

The parties filed cross-notions for summary judgnent (J. A
778a (NCAA); J.A 703a-704a (plaintiffs)). On March 8, 1999, the
district court granted plaintiffs' notion for summary judgnent
(J. A 1156a-1157a).

The NCAA filed a tinely notice of appeal on March 17, 1999
(J.A. 1250a).



B. Statenent O Facts

1. Backaground

The NCAA is a voluntary, unincorporated association of
approximately 1,200 nmenbers, consisting of colleges and
uni versities, conferences and associ ations, and ot her educati onal

institutions. Cureton v. NCAA, 37 F. Supp. 2d 687, 690 (E.D. Pa.

1999). The NCAA is responsible for promul gating rul es governing
all aspects of intercollegiate athletics, including recruiting,
eligibility of student-athletes, and academ c standards. |Its
menber institutions agree to abide by and enforce those rul es.
Id. at 695 & n.6; (J.A 133a). The four-year colleges and
uni versities that are the active nenbers of the NCAA are divided
into Divisions I, Il, and Ill. 1d. at 690. Sone byl aws of the
NCAA are applicable to all divisions. Each division may,
however, adopt additional bylaws applicable only to that
division. This case involves a bylaw that is applicable only to
Division | schools. 1bid.

In response to public perception that student-athletes were
i nadequately prepared to succeed academ cally and to receive an
under graduat e degree, the Division | menbershi p adopted
requi renents for high school graduates seeking to participate in
athletics and to receive athletically-related financial
assistance during their freshman year. Proposition 48, which was
i npl enented during the 1986-1987 acadenm c year, required high
school graduates to have a 2.0 GPA in 11 core acadeni c courses

and a m nimum score of 700 on the SAT (or a conposite score of 15
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on the ACT) in order to participate in freshman intercollegiate
athletics. 37 F. Supp. 2d at 690.

In 1992, these initial eligibility rules were nodified
t hrough the adoption of Proposition 16. 37 F. Supp. 2d at 690.
As fully inplenented effective August 1, 1996, Proposition 16
i ncreased the nunber of core courses required to 13 and
introduced an initial eligibility index. [1bid. Under the index,
a student-athlete could establish eligibility with a GPA of 2.0
only if conbined with an SAT score of 1010 (or an ACT sum score
of 86). 1d. at 690-691.¥ A student with a GPA of 2.5 or higher
was required to have an SAT score of 820 (or an ACT sum score of
68). 1d. at 691. Since the core GPA cutoff score of 2.0 is two
standard devi ations bel ow the national nmean, while the SAT/ ACT
cutoff score is only one standard devi ati on bel ow the nati onal
mean, Proposition 16 results in a “heavier weighting of the
standardi zed test.” |bid.

2. Federal Fi nanci al Assi stance

In 1969, the NCAA began receiving federal financial
assi stance for the operation of the National Youth Sports Program
(NYSP) . ¢ Fromthat tinme until 1991, the NCAA was a direct

reci pient of federal financial assistance fromHHS to operate the

¥ I'n 1995, the College Board recentered the score scales for
the SAT. After recentering, a test score of 700 on the old scale
I's approxi mately equivalent to a score of 830 on the recentered
scale. Cureton v. NCAA 37 F. Supp. 2d at 690 n. 2.

¥  Through subgrantees, the NYSP offers sports instruction
and instruction in life skills, science, and math to poor and
di sadvant aged youths (J. A 520a).
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NYSP (J. A 145a-146a; J.A 51l1la-516a). On COctober 3, 1989, the
NCAA created the NYSP Foundation as a nonprofit corporation under
the laws of Mssouri (J.A 506a-509a). It was later renaned the
NYSP fund (see J. A 147a). The Fund was created “to insure that
[the NCAA] is not a recipient or a contractor of the federal
government” (J.A 1l47a-148a). On August 9, 1991, the NCAA sent a
letter to HHS requesting that its Fiscal Year 1991 grant
application for the NYSP be anmended to designate the NYSP Fund as
the grantee (J.A 151a-152a). From 1992 to the present, the
federal grant has been nade to the NYSP Fund. In Fiscal Year
1996, the federal grant from HHS was $11, 520,000 (J. A 74a; see
al so, J.A 26la (HHS press rel ease announcing that “$11, 520, 000
was awarded to the NCAA”)).

Nonet hel ess, “Quidelines for the 1993 National Youth Sports
Program” which are prepared by the NYSP Cormittee as a required
part of the grant application process, listed the NCAA not the
Fund, as the grantee of the HHS grant (J.A 254a-259a; see
Marshal | 6/30/97 Dep. at 28-30). The guidelines stated that
“[t] he NCAA has been awarded a grant by the [Ofice of Community
Services]” of HHS (J. A 258a). The guidelines also stated that a
“specified anount of funds shall be nade available to
participating institutions through the National Collegiate
At hl etic Association to conduct projects” (J.A 257a) and invited

applications to be submtted to the NCAA at its office address in



-9._
Overl and Park, Kansas (J.A. 258a).?¥

Pursuant to its Bylaws, the Fund has four directors, three
of whom are NCAA officers or enployees (J.A 228a-229a).¥  The
Fund itself has no offices, no enployees, and no letterhead (J. A
143a, 161a, 196a). The Fund has never had a Board of Directors
nmeeting, but rather has “handled its business that needed to be
taken care of through * * * consent mnutes” (J.A 158a). The
Fund’ s bank account is entitled: "The National Collegiate
Athl etic Association -- The [National] Sunmer Youth Sports
Programt (J.A. 505a). The staff of the NCAA, as well as the
fund, has authority to draw fromthe federal governnment's grant
t hrough that account (J.A 156a-157a).

Through 1994, the NCAA, “d/b/a National Youth Sports
Program” was the naned insured on liability policies covering
the activities of the NYSP (J. A 526a-629a).Y The Fund s
Articles of Incorporation provide that upon the dissol ution of

the Fund, the assets of the Fund shall be distributed exclusively

¥ In a docunent dated 2/3/95 that was attached to one of its
own pleadings in the district court, the NCAAis listed as the
“Applicant organization” for the NYSP grant (J.A 310a
(Assurances given in connection with grant)).

¢ The byl aws nandate that the Executive Director and
Assi stant Executive Director of the NCAA and the chairperson of
the NYSP Commttee of the NCAA be nenbers of the NYSP Fund Board
(J. A 229a).

Z1n the NCAA's 1995-1996 Annual Report, the Fund is
included in the NCAA's financial statenents (J.A 517a-520a). In
contrast, the NCAA Foundation is described in the Annual Report
as "a separate legal entity" not included in the NCAA s financi al
statenents (J. A 520a).
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to the NCAA, provided the NCAA continues to be an education
organi zation within the nmeaning of Section 501(c)(3) of the
I nt ernal Revenue Code (J.A 508a).

Per haps nost inportant, it is the NCAA s NYSP commttee, and
not the Fund, that nmakes all of the decisions about the NYSP and
the use of the federal funds. For exanple, the NYSP comittee
has final approval over which colleges and universities receive
subgrants to operate the NYSP's instructional and educati onal
programs (J.A. 200a). The NCAA stipulated that once the NCAA s
NYSP conmmittee nakes a decision, no further action is required to
i npl enent that decision (J.A 209a-210a).

The NCAA' s Executive Director has stated that the "NYSP is
one of the NCAA s best-kept secrets, yet it is consistently one
of our nost successful and influential prograns. Qur partnership
with the federal governnent, l|ocal civic organizations and
i ndi vi dual coll eges and universities perfectly enbodi es the
NCAA' s teamspirit" (J. A 263a).

C. The Decision Bel ow

In granting summary judgnent to the plaintiffs, the district
court held that the NCAA is subject to Title VI and that
Proposition 16 violates the disparate inpact prohibition of the
Title VI regulations (J.A 1165a-1211a). The court's earlier
partial grant of summary judgnent held that plaintiffs have a
private right of action to enforce the Title VI regulation

prohi biting disparate inpact discrimnation (J.A 699a).
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1. Coverage OF NCAA Under Title VI

Plaintiffs raised several theories under which the NCAA
woul d be subject to Title VI. First, they contended that the
NCAA recei ves federal financial assistance indirectly through the
recei pt of dues fromits nenber schools, all of whomreceive
federal financial assistance. The district court rejected that

t heory based upon the Suprene Court's decision in NCAA v. Snith,

119 S. Ct. 924, 929-930 (1999). Cureton v. NCAA 37 F. Supp. 2d
687, 693 (E.D. Pa. 1999).

Plaintiffs al so argued that the NCAA directly receives
federal financial assistance through the National Youth Sports
Program Fund because the Fund is nothing nore than the alter ego
of the NCAA. The district court found that plaintiffs “failed to
sustain their heavy burden of 'piercing the corporate veil
sufficient to have the Fund construed as the NCAA s alter ego.”
37 F. Supp. 2d at 694. However, the court found “overwhel m ng
evi dence” supporting the fact that “the Fund is ultimtely being
controlled by the NCAA,” and thus concluded that plaintiffs had
sust ai ned their burden of proving that the NCAA “exercises
effective control and operation of the” grant given by HHS to the
Fund “to be construed as an indirect recipient of federal
financial assistance.” 1bid. The court found that *although the
Fund is the naned recipient of the block grant, it is nerely a
conduit through which the NCAA nmekes all of the decisions about
t he Fund and the use of the federal funds.” 1bid.

Finally, the court found that plaintiffs also proved that
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the NCAA is subject to suit under Title VI regardl ess of whether
it receives federal financial assistance “because nmenber schools
(who thensel ves indisputably receive federal funds) have ceded
controlling authority over federally funded prograns to the
NCAA.” 37 F. Supp. 2d at 694. It found that the “nenber
col |l eges and universities have granted to the NCAA the authority
to pronulgate rules affecting intercollegiate athletics that the
menbers are obligated to abide by and enforce.” 1d. at 696.
Accordi ngly, “because there is a nexus between the NCAA' s
all egedly discrimnatory conduct with regards to intercollegiate
athletics and the sponsorship of such prograns by federal fund
recipients, the NCAA is subject to Title VI for a challenge to
Proposition 16.” lbid.

2. The Decision On The Merits

The district court held that the disparate inpact standard
devel oped under Title VII of the Cvil R ghts Act of 1964, 42
U.S.C. 2000e et seq., in the enploynent context is applicable to
a claimof disparate inpact in educational testing. 37 F. Supp.
2d at 696-697. Applying that standard, the court held that
Proposition 16 causes a racially disproportionate effect on
African Anericans, id. at 697-701; that Proposition 16 is not
justified by any legitimte educational necessity, id. at 701-
712; and that, in any event, plaintiffs had denonstrated that
there are equally effective alternative practices to Proposition
16 having | ess adverse effect upon African Anericans, id. at 713-

714. Accordingly, the court granted plaintiffs’ notion for
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summary judgnent. 1d. at 714.
| NTRODUCTI ON AND SUMVARY OF ARGUMENT
1. This Court in Chester Residents Concerned For Quality

Living v. Seif, 132 F.3d 925, 937 (1997), vacated as noot, 119 S.
Ct. 22 (1998), correctly held that "private plaintiffs may

mai ntai n an action under discrimnatory effect regul ations

promul gated by federal adm nistrative agencies pursuant to
section 602 of Title VI of the Gvil R ghts Act of 1964," and

t hat deci sion should be reinstated as the lawin this Grcuit.

The reasoning of Chester Residents is still persuasive authority.

See Polychrone Int’'l Corp. v. Krigger, 5 F.3d 1522, 1534 (3d Cr

1993); Finberg v. Sullivan, 658 F.2d 93, 100 n.14 (3d G r. 1981)

(en banc). Moreover, the holding in Chester Residents was

consistent with that of every other court of appeals to consider
the issue. 132 F.3d at 936-937. The NCAA has presented no
“conpel ling basis” for this Court to disregard that hol ding.
Wagner v. PennWest Farm Credit, ACA, 109 F.3d 909, 912 (3d Gr.

1997).

2. In Part Il, we argue that the NCAA is subject to
coverage under Title VI both because it receives federal
financial assistance indirectly through the NSYP Fund, which it
controls, and because it has been ceded controlling authority
over the intercollegiate athletics prograns of its nmenber
col | eges and uni versities, which receive federal financial
assi stance directly.

3. We do not take a position on the nerits issues raised in
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this appeal. Because parts of the record relating to this issue
remai n under seal (see NCAA Br. 8 n.3), we have not had access to
the informati on necessary to ascertain whether the district court
was correct in determning that Proposition 16's cutoff score
causes a racially disproportionate effect; that the NCAA had not
denonstrated that the cutoff score significantly serves the goa
of raising student-athlete graduation rates; and that, in any
event, the plaintiffs established the existence of alternative
practices that serve the goal of raising student-athlete
graduation rates and that have | ess of an adverse inpact upon
African Anericans. These are highly fact-bound determ nations,
and we believe the parties are in the best position to assist the
Court in determ ning whether the district court erred in any of

t hese rulings.

W wish to point out, however, that the district court
correctly held, 37 F. Supp. 2d at 696-697, and t he NCAA does not
di spute, that the disparate inpact standards devel oped in
enpl oyment di scrimnation cases under Title VII of the Gvil
Ri ghts Act of 1964, 42 U. S.C. 2000e et seq., apply to clains
brought pursuant to the regulations inplenenting Title VI. See,

€.g., Georgia State Conference of Branches of NAACP v. Geordgi a,

775 F.2d 1403, 1417 (11th Cr. 1985); NAACP v. Medical Cr.

nc.

F.2d 969, 982 nn.9-10 (9th Gr. 1984). Applying these |ega

657 F.2d 1322, 1331 (3d Gr. 1981); Larry P. v. Riles, 793

standards, the court held that a recipient can use a cutoff score

that has a disparate inpact if it is “justified by an
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"educational necessity,'” 37 F. Supp. 2d at 697, and there is no

“equal ly effective alternative practice that results in |ess

raci al disproportionality while still serving the articul ated
educational necessity.” 1bid. ¥
ARGUVENT

|

PRI VATE PLAI NTI FFS MAY SUE TO ENFORCE THE DI SPARATE

| MPACT STANDARD | N AGENCY REGULATI ONS | MPLEMENTI NG

TI TLE VI

Plaintiffs sought to enforce regul ations of the Departnents
of Education and Heal th and Human Servi ces promnul gated under
Section 602 of Title VI of the Gvil R ghts Act, 42 U S.C
2000d-1 (J. A 28a). Those regulations prohibit a recipient of

federal financial assistance fromusing "criteria or nethods of

adm ni stration which have the effect of subjecting individuals to

¥ The district court nmentioned, but did not apply to Title
VI, the 1991 amendnents to Title VII that require a defendant to
bear both a burden of production and persuasion on its business
necessity justification. 37 F. Supp. 2d at 697. See 42 U.S.C.
2000e(m and 2000e-2(k)(1)(A). Although the alleged
discrimnation in this case occurred after 1991, the court
appears to have applied the previous standard, set out in Wards
Cove Packing Co. v. Atonio, 490 U S. 642 (1989), that the
def endant bears only a burden of producing evidence that the
chal | enged enpl oynent practice has a |egitimte business
justification. |If this Court agrees with the district court’s
ruling that the NCAA failed to neet its burden under Wards Cove
because it “has not produced any evidence denonstrating that the
cutoff score used in Proposition 16 serves, in a significant way,
the goal of raising student-athlete graduation rates,” 37 F
Supp. 2d at 712, it will be unnecessary for the Court to
determ ne whether the district court erred in failing to require
the NCAA to satisfy the heavier burden inposed by the G vil
Rights Act of 1991. Cf. Elston v. Talladega County Bd. of Educ.,
997 F.2d 1394, 1407 n.14 (11th Cr. 1993). 1In any event, this
Court should not resolve this inportant issue w thout the benefit
of full briefing fromthe parties (see NCAA Br. 47 n. 19, Cureton
Br. 36 n.19).
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di scri m nati on because of their race." 34 C.F.R 100.3(b)(2);
45 C.F. R 80.3(b)(2) (enphasis added). This Court in Chester
Resi dents Concerned For Quality Living v. Seif, 132 F.3d 925, 937

(1997), vacated as noot, 119 S. . 22 (1998), held that "private
plaintiffs may mai ntain an action under discrimnatory effect
regul ati ons pronul gated by federal adm nistrative agencies
pursuant to section 602 of Title VI of the Gvil R ghts Act of
1964." Al though that decision is no | onger binding circuit

precedent, the opinion in Chester Residents retains its

persuasive authority. See Polychrone Int’l Corp. v. Krigger, 5

F.3d 1522, 1534 (3d Cr. 1993); Finberg v. Sullivan, 658 F.2d 93,

100 n. 14 (3d Cir. 1980) (en banc) ("Even if a decision is
vacat ed, however, the force of its reasoning remains, and the
opi nion of the Court may influence resolution of future

di sputes.”). In addition, the holding in Chester Residents was

consistent with that of every other court of appeals to consider
the issue. 132 F.3d at 936-937 (collecting cases fromthe First,
Second, Fifth, Sixth, Seventh, Ninth, Tenth, and El eventh
Circuits). This Court has noted that "[i]n light of such an
array of precedent, [it] would require a conpelling basis to hold

ot herwi se before effecting a circuit split.” Wgner v. PennWst

Farm Credit, ACA 109 F.3d 909, 912 (3d Gr. 1997).

The NCAA has provided no such "conpelling basis.” Al of
the argunents raised by the NCAA (Br. 17-25) were correctly

rejected by the panel in Chester Residents and should |ikew se be

rej ected here.
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The NCAA argues (Br. 20-23) that Section 602 does not permt
an inplied private right of action, in part because Section 602
“prohi bits any enforcenment of the regulations” until the federal
fundi ng agency gives the alleged violator notice and an
opportunity to conply voluntarily (Br. 22) (enphasis in

original). But, as the Court noted in Chester Residents, 132

F.3d at 935, “a private lawsuit also affords a fund recipient
simlar notice.” Moreover, the requirenents of Section 602 “were
designed to cushion the blow of a result that private plaintiffs
cannot effectuate,” i.e., termnation of funding. 1d. at 936.

The Court in Chester Residents therefore properly found that “a

private right of action would be consistent with the |egislative
scheme of Title VI.” |bid. In addition, if the NCAA were
correct in its reading of the statute, then a private right of
action to enforce the prohibition on intentional discrimnation
(which the federal governnent also enforces through the
procedures established in Section 602) would al so be barred, a
result clearly foreclosed by the Suprene Court's decision in

Cannon v. University of Chicago, 441 U.S. 677 (1979).%

2 The NCAA (Br. 18-20) attacks the district court's decision
for relying on an overly broad reading of Guardians v. QG vil
Serv. Commin, 463 U.S. 582 (1975). The district court, however,
issued its decision in Cctober 1997, sone two nonths before the
decision in Chester Residents. Thus, its conclusion that the
Suprene Court in Guardians had resol ved the issue could not have
anticipated this Court’s conclusion in Chester Residents that
Guardians is not dispositive, 132 F.3d at 930, and that the
Suprene Court’s decision in Al exander v. Choate, 496 U S. 287
(1985), provided “no direct authority * * * that either confirns
or denies the existence of a private right of action,” 132 F. 3d

(continued...
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The NCAA al so contends (Br. 23-25) that the |legislative
history of Title VI does not support the inplication of a private
right of action for unintentional discrimnation. It attenpts to

di minish the inport of the legislative history of the G vil
Ri ghts Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28
(1988), discussed by this Court in Chester Residents, noting

(Br. 24) that Chester Residents relied on comments from opponents
of the 1987 legislation that “do not shed light on the purpose

and intent behind Title VI.” But Chester Residents was follow ng

the well-accepted rule that when there is evidence that Congress
understands that a private right of action was avail able under a
statutory schene and anends the statute w thout denonstrating any
intent to disapprove of such suits, it has ratified that private

right of action. See Herman & Maclean v. Huddl eston, 459 U. S

375, 386 (1983); Merrill Lynch, Pierce, Fenner & Smth, Inc. v.

Curran, 456 U. S. 353, 381-382 (1982); see al so Cannon, 441 U. S
at 687 n.7; Lindahl v. OPM 470 U S. 768, 787-788 (1985). Wile

much of the discussion of private enforcenment of the
discrimnatory effects regul ations cane from opponents to the
bill, “they are neverthel ess rel evant and useful, especially
where, as here, the proponents of the bill nmade no response.”

Arizona v. California, 373 U S. 546, 583 n. 85 (1963).

?(...continued)
at 931. In any event, the district court's holding that there is
a private right of action to enforce the disparate inpact
regulation is, of course, entirely consistent with this Court's
Chester Residents hol di ng.
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The NCAA has not articulated a conpelling basis for this

Court to discard the holding of Chester Residents and reject the

result reached by the other circuits that have addressed the
question. This Court should reinstate the holding of Chester
Resi dents here.
I
THE NCAA | S SUBJECT TO THE REQUI REMENTS CF TI TLE VI
BECAUSE | T RECEI VES ASSI STANCE THROUGH ANOTHER
RECI PI ENT AND BECAUSE | T HAS BEEN CEDED CONTROLLI NG
AUTHORI TY BY A RECI PI ENT OVER A PROGRAM OR ACTIVITY
RECEI VI NG FEDERAL FI NANCI AL ASSI STANCE

A. The NCAA Recei ves Federal Financial Assistance
Thr ough Anot her Reci pi ent

The regul ations of the Departnments of Education and HHS
define a recipient of federal financial assistance as any entity
“to whom Federal financial assistance is extended, directly or
t hrough another recipient, for any program” 34 C. F.R
100.13(i); 45 C.F.R 80.13(i)). From 1969 through 1991, the NCAA
directly received federal financial assistance for the NYSP in
its own nanme. After passage of the Cvil Rights Restoration Act,
t he NCAA naned the NYSP Fund to be the grant recipient for
federal funding in order “to insure that [the NCAA] is not a
reci pient or a contractor of the federal governnent” (J.A 147a-

148a). The evidence relied upon by the district court, sone of

W' By the tine this Court considers the issue whether there
Is a private right of action to enforce the disparate inpact
regul ations under Title VI in this case, the issue may have been
resol ved by the panel in Powell v. Ridge, No. 98-2096 (3d Gr.),
in which oral argunent was held on June 9, 1999. The panel in
Powel | , however, does not need to reach that issue if it decides
that the Title VI discrimnatory effect regul ati ons may be
enforced through 42 U. S.C. 1983.
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which is recited at pp. 7-10, supra, denonstrates, however, that
the incorporation of the NYSP Fund was largely a formality and
that the NCAA itself, through the NYSP Conmttee, continues to
adm nister the grant program The NYSP Fund as the |isted
grantee is itself a direct recipient of federal financial
assi stance subject to coverage under Title VI. But the NCAA
receives federal financial assistance indirectly through its
continued control of the NYSP grant, notw thstanding its attenpt

to distance itself fromfederal oversight. See Gove Gty

College v. Bell, 465 U S. 555, 564 (1984) (text of statute does
not di stinguish between direct and indirect assistance). |I|ndeed,
t he Departnent of HHS has on two occasions (in 1994 and 1998)
taken the position that the NCAA is a recipient of federal
financi al assistance through a Community Devel opnent Bl ock G ant
from HHS and has accepted conplaints of discrimnation by the
NCAA for investigation (J. A 1257a-1261a).

Based upon the “overwhel mi ng evidence,” the district court
properly found that “the Fund is ultimately being controlled by

the NCAA, " and thus that the NCAA is the indirect recipient of

W The NCAA' s assertion (Br. 32) that “[t]here is no
evi dence to suggest that the NCAA has diverted any federal funds
toits own coffers” is beside the point. A recipient of federal
financial assistance is required by law to use that assistance to
fulfill the ultimate purpose of the grant, and there is no
al l egation here that the NCAA has not done so. The claimhere is
not that the NCAA has violated the |law by setting up the NYSP
Fund as the named grantee, but rather that it cannot escape
responsibility under Title VI if it controls the adm nistration
of the grant.
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federal financial assistance through the NYSP Fund. 37 F. Supp.
2d at 694.

B. The NCAA Is Subject To Title VI Because It Has Been
Ceded Controlling Authority Over The Intercollegiate
Athletic Prograns O Its Menber Col |l eges And
Uni versities, Which Receive Federal Financial
Assi st ance

The district court found that “the NCAA is subject to suit
under Title VI irrespective of whether it receives federal funds,
directly or indirectly, because nenber schools (who thensel ves
i ndi sputably receive federal funds) have ceded controlling
authority over federally funded prograns to the NCAA." 37 F.
Supp. 2d at 694. The district court did not articulate the
statutory basis for this theory of coverage, but it is firmy
rooted in the text of Title VI.

Title VI provides in relevant part that “[n]o person in the
United States shall, on the ground of race, color, or national
origin, be excluded fromparticipation in, be denied the benefits
of, or be subjected to discrimnation under any program or
activity receiving Federal financial assistance.” 42 U S. C
2000d. As that statutory text makes clear, Title VI, like Title
| X of the Education Armendnents of 1972, 20 U.S.C. 1681(a), was
not drafted “sinply as a ban on discrimnatory conduct by

reci pients of federal funds.” Cannon v. University of Chicago,

441 U.S. 677, 691-692 (1979); see Chowdhury v. Reading Hosp. &

Med. Gr., 677 F.2d 317, 318, 319 n.2 (3d Cr. 1982) (language of
Cannon applicable to Title VI), cert. denied, 463 U S. 1229

(1983). Instead, the “unm stakabl e focus” of the statutory text
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is on the protection of “the benefitted class.” Cannon, 441 U. S
at 691. The text itself does not specifically identify the cl ass
of potential violators. But given the focus of the text on
protection for the individual, and the absence of any |anguage
limting the class of violators to recipients, Title VI is nost
naturally read as prohibiting any entity that has governing
authority over a programfrom subjecting an individual to race-
based discrimnation under it.#

Al t hough recipients are the principal class of entities that
may subject an individual to discrimnation under a program they
are not the only ones. Wen a recipient cedes governing
authority over a programreceiving assistance to another entity,
and that entity subjects an individual to discrimnation under
the program that entity violates Title VI, regardl ess of whether

it is arecipient itself.

2 Congress has constitutional authority to reach the
conduct of anyone who threatens “the integrity and proper
operation of [a] federal program” See Salinas v. United States,
118 S. C. 469, 475 (1997) (upholding constitutionality of a
statute that prohibits the acceptance of bribes by enpl oyees of
state and | ocal agencies that receive federal funds, as applied
to a case in which a county received funds for the operation of a
jail, and the sheriff and deputy sheriff at the jail accepted
bribes in violation of the statute). Since the NCAA s actions,
if discrimnatory, pose a threat to the integrity and proper
operation of the federally assisted prograns at nenber school s,
Congress had constitutional authority to subject the NCAA to
liability for such discrimnation.

¥ The NCAA' s argues (Br. 36-37) that the Title VI
di sparate inpact regul ati ons, which inpose obligations only on
reci pients, would not apply to it under this theory. If, as we
contend, however, Title VI itself prohibits discrimnation by an
entity to which a recipient has ceded controlling authority over
(continued...
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That commonsense reading of Title VI furthers its central
pur poses -- “to avoid the use of federal resources to support
discrimnatory practices” and to “provide individual citizens
effective protection against those practices.” Cannon, 441 U S
at 704. Several considerations support that conclusion. First,
as the district court recognized, 37 F. Supp. 2d at 695,
intercollegiate athletics is unique in that it is “one of the few
educational progranms of a college or university that cannot be
conducted without the creation of a separate entity to provide
governance and adm nistration.” Qut of the necessity for a
supervising authority comes the NCAA's power to establish the
rul es, such as Proposition 16, governing eligibility for
intercollegiate athletics at nenber schools. “By joining the
NCAA, each nenber agrees to abide by and to enforce such rules.”

NCAA v. Tarkanian, 488 U. S. 179, 183 (1988). Because the NCAA

has effective control over eligibility determ nations for
Intercollegiate athletics, it is the entity nost responsible for
any discrimnation that enters into those determ nations.

If there is discrimnation in the NCAA's rules, a nenber
school nmay attenpt to persuade the NCAA to change the rules, but
if it is unsuccessful, its only optionis to withdraw fromthe
NCAA. Since the NCAA has a virtual nonopoly on intercollegiate

athletics, a school that has withdrawn fromthe NCAA in order to

L¥(...continued)

a covered program the regul ations should be accorded a sinmlar
i nterpretation.
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satisfy its owmn Title VI obligations could no | onger offer
intercoll egiate athletic opportunities to its students. That
woul d | eave victins of discrimnation without an effective renedy
and deprive innocent third parties of intercollegiate athletic
opportunities as well. Those harsh consequences nmay be avoi ded
if victims of the NCAA's discrimnation my seek relief against
the NCAA directly.

Finally, because of its unique power over intercollegiate
athletics, discrimnation by the NCAA in the pronulgation of its
rul es has the capacity to result in discrimnation at numerous
menber schools sinmultaneously. Permtting a private right of
action agai nst the NCAA provides a nechani smfor stopping
discrimnation at its source before it becones entrenched at
menber school s. ¥

Permtting a judicial cause of action against the NCAA is
consistent with the principle that entities should not be
subjected to liability under Title VI w thout adequate noti ce.

See (Gebser v. Lago Vista Indep. Sch. Dist., 118 S. Ct. 1989,

1997-1999 (1998). Unlike the situation in CGebser, plaintiffs do
not seek to hold the NCAA Iiable for discrimnation commtted by
others; rather, plaintiffs seek to hold the NCAA liable for its

own alleged discrimnation in the pronul gation and conti nued use

YW A menber school, of course, remmins liable for any
di scrim natory decision of the NCAA that it inplenents. For the
reasons di scussed above, however, when the NCAA is the source of
the discrimnation and uses its power over nenber schools to
i npl ement that discrimnation, a renedy against the NCAA is nore
appropriate and efficacious than requiring a private plaintiff to
bring suit against each of the nenber schools.
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of Proposition 16. The text of the Title VI regul ations provides
sufficient notice to the NCAA that it had an obligation not to
use its authority over a programreceiving federal assistance to
subj ect an individual to race-based discrimnation under that
program %/

I f the NCAA did not wish to subject itself to Title VI
obligations on the basis of its relationship to nenber
institutions that receive assistance, it could have refrained
from exerci sing governing authority over intercollegiate
athletics at those institutions. Once the NCAA assuned that
governing role, it also assuned an obligation not to use that
authority to discrimnate on the basis of race agai nst
i ndi vidual s seeking access to intercollegiate athletic prograns
at those institutions.

The NCAA argues (Br. 38-39) that it cannot be subject to
Title VI coverage because it did not assune a contractual
commtrment not to discrimnate. The text of Title VI, however,
is not framed exclusively in contract terns, and a contractual
commtnment not to discrimnate is not a precondition to
application of the statute.

| f a contract anal ogy were needed, the rel evant one woul d be
to the tort of intentional interference with a contract.

Rest at enent (Second) of Torts 8 766 (1979) (one who intentionally

¥ Moreover, this case involves a claimfor injunctive
relief only, and not noney damages, so many of the "notice"
concerns that played a particularly significant role in Gebser
are not so conpelling in this context.
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and inproperly interferes wwth the performance of a contract
bet ween another and a third person by inducing or otherw se
causing the third person not to performthe contract is subject
toliability to the other). Wen an entity that has been ceded
controlling authority over a recipient requires the recipient to
act in a discrimnatory manner by, for exanple, inposing a
discrimnatory requirenment for eligibility, it effectively causes
the recipient to breach its agreement with the federal funding
agency. Moreover, when an entity created by recipients nakes and
enforces rules for recipients, it is on anple notice that it
cannot do so in a way that subjects an individual to
di scrim nation under the prograns of the recipients.

Finally, contrary to the NCAA's contention (Br. 37-39)
subj ecting non-recipients that have been ceded controlling
authority over federally assisted prograns to coverage under
Title VI is not in conflict with the Supreme Court’s decision in

United States Departnent of Transportation v. Paral yzed Veterans

of America, 477 U.S. 597 (1986). There is |anguage in that

opi nion that supports the NCAA s argunent that federal funding
statutes like Title VI apply only to recipients of federal
financi al assistance. 477 U S. at 605-606. The context of those
statenments makes clear, however, that the Court was addressing
only whet her coverage shoul d extend past recipients to
beneficiaries. The Court did not purport to address the entirely
di fferent question whether an entity that has been ceded

controlling authority over a programreceiving federal assistance
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violates Title VI when it subjects an individual to
di scrim nation under that program Because the airlines did not
have controlling authority over the federally assisted airport
prograns, the question at issue here was sinply not presented in

Par al yzed Vet er ans.

Equal ly inportant, the Court’s crucial concern in Paralyzed
Vet erans was that expanding the funding statutes to reach
beneficiaries of federal assistance would have resulted in
“alnobst limtless coverage” -- a result that was clearly at odds
with Congress’s intent. 477 U S. at 608-609. The situation here
is fundanentally different. The class of non-recipients that has
governing authority over prograns receiving assistance is
limted, and permtting a private right of acting against such
entities when they subject persons to discrimnation under those
prograns advances the purposes of Title VI.

CONCLUSI ON

For the foregoing reasons, the judgnent should be affirned
insofar as it (1) permts plaintiffs to bring an action to
enforce the Title VI disparate inpact regulations (2) finds
that the NCAA is subject to Title VI coverage, and (3) determ ned
that the disparate inpact standards devel oped in enpl oynent
di scrimnation cases under Title VII of the Gvil R ghts Act of
1964, 42 U.S.C. 2000e et seq., apply to clains brought pursuant
to the regulations inplenenting Title VI and correctly
articulated the I egal framework within which to anal yze such

clains. As stated at pp. 13-14, supra, the United States does
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not take a position on the essentially fact-bound nerits issue
because significant portions of the record on that

i ssue are

under seal and unavail able for our review
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