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SUMVARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT
These appeal s involve the jurisdiction of the federal courts

to adjudicate clainms against States for violations of the
Anmericans with Disabilities Act. This question is also currently

pending in Alsbrook v. Gty of Maunelle, No. 97-1825, Autio v.

M nnesota, No. 97-3145, and Moore v. Arkansas Departnent of

Correction & Community Punishment, No. 97-4158. A panel of this

Court heard oral argument in Al sbrook on Novenmber 21, 1997. The
United States participated in that case as intervenor and
appeared at oral argunent to defend the constitutionality of the
ADA. |If the Court determ nes that oral argunent woul d be proper
in this case as well, the United States believes that its

presence woul d be appropriate. See 28 U . S.C. 2403(a).
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IN THE UNI TED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUI T

No. 97-3541
DENI SE DEBCSE,
Plaintiff-Appellee

V.

STATE OF NEBRASKA
Def endant - Appel | ant

No. 97-3544
JAMES MCCULLOUGH,
Pl ai ntiff-Appellee

STATE OF NEBRASKA
Def endant - Appel | ant

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

BRI EF FOR THE UNI TED STATES AS | NTERVENOR

PRELI M NARY STATEMENT
1. The judgnent was rendered by the Honorable Richard G
Kopf of the United States District Court for the District of
Nebraska. The judgnment is unreported.
2. Plaintiffs-appellees each filed a conplaint in the
United States District Court for the District of Nebraska

alleging, inter alia, that the defendant State of Nebraska



- 2 -
violated the Anrericans with Disabilities Act (ADA), 42 U S. C
12101 et seq. For the reasons discussed in this brief, the
district court had jurisdiction over the ADA claimpursuant to 28
U S C 1331.

3. These appeals are froma final judgment entered on
August 27, 1997. The State of Nebraska filed tinely notices of
appeal on Septenber 12 and 15, 1997. This Court has jurisdiction
over the El eventh Amendnent issues raised in these appeal s
pursuant to 28 U.S. C. 1291.

STATEMENT OF THE | SSUE

The United States will address the foll ow ng question:

Whet her the statutory abrogation of El eventh Anendnent
imunity for suits under the Anericans with Disabilities Act is a
val id exercise of Congress' authority under Section 5 of the
Fourteenth Amendnent.

Sem nole Tribe of Florida v. Florida, 116 S. C. 1114 (1996)

Cty of Boerne v. Flores, 117 S. C. 2157 (1997)

Crawford v. Indiana Dep't of Corrections, 115 F.3d 481
(7th Cr. 1997)

Cark v. California, 123 F. 3d 1267 (9th Cr.),
petition for cert. filed, 66 U S.L.W 3308 (Qct. 20, 1997)
(No. 97-686)

Sections 1 and 5 of the Fourteenth Amendnent
42 U. S. C. 12101, 12202
STANDARD COF REVI EW
The district court did not address this question. Because
t he question of Eleventh Anendnent imunity in this case is

purely a question of law, this Court nmay determ ne the issue de
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novo. See United States v. Montel eone, 77 F.3d 1086, 1091 (8th

Gr. 1996).
STATEMENT OF THE CASE

This suit is a private action brought by two enpl oyees
agai nst their enployer, the State of Nebraska (the defendant) and
others for injunctive and nonetary relief under Title I of the
Anericans with Disabilities Act (ADA), 42 U S.C. 12111 et seq.
They alleged (and the jury later found) that they were
di scrim nated agai nst on the basis of disability. The jury
awar ded danages and back pay, and the district court awarded
equitable relief. This tinely appeal followed.

SUVWVARY OF ARGUMENT

The El eventh Amendnent is no bar to this action brought by
private plaintiffs under the ADA against a State because the ADA
contains a valid statutory abrogation of El eventh Amendnent
immunity. The abrogation in the ADA is a valid exercise of
Congress' power under Section 5 of the Fourteenth Anendnent,
whi ch aut hori zes Congress to enact “appropriate |legislation” to
“enforce” the Equal Protection Clause. |n exercising that power,
Congress is not limted to legislating in regard to
classifications that the courts have found are “suspect.” To the
contrary, Congress has broad discretion to enact whatever
| egislation it determnes is appropriate to secure to all persons
“the enjoynent of perfect equality of civil rights and the equal

protection of the laws.” Ex parte Virginia, 100 U.S. (10 Gto)

339, 346 (1879).
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Nor is Congress' renedial authority limted to prohibiting
present intentional discrimnation against persons with
disabilities. Congress found that due to the pervasi veness of
di scrimnatory exclusion, irrational fears and inaccurate
stereotypes, the interests of people with disabilities were not
consi dered when purportedly “neutral” rules and practices were
establi shed. The continuing effects of this past exclusion,
conbined with present discrimnation, has resulted in persons
with disabilities being excluded fromfull participation in al
aspects of society. In light of these findings, Congress
required public entities to take reasonable steps to nodify their
practices and physical facilities so that persons with
disabilities would have neani ngful access to all the services,
progranms, or activities of those entities. This finely-tuned
mandate is plainly adapted to the underlying purpose of the Equal
Protection Clause: “the abolition of governnental barriers
presenting unreasonabl e obstacles to advancenent on the basis of
individual nerit.” Plyler v. Doe, 457 U S. 202, 222 (1982).

ARGUMENT

THE ABROGATI ON OF ELEVENTH AMENDMVENT | MMUNI TY CONTAI NED | N THE
AVERI CANS W TH DI SABI LI TIES ACT IS A VALI D EXERCI SE OF
CONGRESS' POVWER UNDER SECTION 5 OF THE FOURTEENTH ANMENDVENT
Citing the Suprene Court's recent decisions in Sem nole

Tribe of Florida v. Florida, 116 S. C. 1114 (1996), and Gty of

Boerne v. Flores, 117 S. C. 2157 (1997), the defendant contends
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(Br. 15-32) that Congress did not have the constitutional
authority to abrogate El eventh Anendnent imunity for suits
brought by private plaintiffs under Title | of the Americans with
Disabilities Act (ADA), 42 U.S.C. 12111 et seq. The Eleventh
Amendnent is no bar to this action because the abrogation is a
constitutional exercise of Congress' power under Section 5 of the
Fourteent h Anendnent.?¥

In Senm nole Tribe, the Suprene Court articulated a two-part

test to determ ne whether Congress has properly abrogated States
El event h Amendnent i munity:
first, whether Congress has unequivocally expressed its
intent to abrogate the imunity; and second, whether
Congress has acted pursuant to a valid exercise of
power .
116 S. C. at 1123 (citations, quotations, and brackets omtted).
Section 12202 of Title 42 provides that a “State shall not
be i mune under the el eventh anmendnent to the Constitution of the
United States froman action in [a] Federal or State court of
conpetent jurisdiction for a violation of this chapter.” This
| anguage exceeds that necessary to constitute an abrogation. See

Seminole Tribe, 116 S. C. at 1124; Pennsylvania v. Union Gas

Co., 491 U. S 1, 13-14 (1989); id. at 29-30 (Scalia, J.,

concurring in part and dissenting in part). Indeed, defendant

¥ W note that the constitutional validity of the abrogation of
El eventh Amendnent imunity in the ADA is also currently before
this Court in Al sbrook v. City of Maunelle, No. 97-1825, Autio v.
M nnesota, No. 97-3145, and Moore v. Arkansas Departnent of
Correction & Communi ty Puni shnent, No. 97-4158.
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concedes (Br. 16) that Section 12202 satisfies the first

requi renent.

The second inquiry under Senminole Tribe is whether “Congress

has the power to abrogate unilaterally the States' imunity from
suit.” 116 S. &. at 1125. Here the Fourteenth Amendnent

provi des that authority. Section 5 of the Fourteenth Anendnent
enpowers Congress to enact “appropriate legislation” to “enforce”
the Equal Protection Clause. As the Suprenme Court expl ai ned over
a hundred years ago:

What ever legislation is appropriate, that is, adapted to
carry out the objects the anendnents have in view, whatever
tends to enforce submi ssion to the prohibitions they
contain, and to secure to all persons the enjoynent of
perfect equality of civil rights and the equal protection of
the | aws agai nst State denial or invasion, if not
prohibited, is brought within the donmain of congressi onal
power .

Ex parte Virginia, 100 U S. (10 Oto) 339, 345-346 (1879). A

statute is thus “appropriate legislation” to enforce the Equal
Protection Clause if the statute “my be regarded as an enact nent
to enforce the Equal Protection Cause, [if] it is "plainly
adapted to that end" and [if] it is not prohibited by but is
consistent wwth "the letter and spirit of the constitution.'”

Kat zenbach v. Mdrgan, 384 U S. 641, 651 (1966).

In Fitzpatrick v. Bitzer, 427 U S. 445 (1976), the Court
uphel d the abrogation of States' Eleventh Anendnent imrunity in
Title VII of the Cvil R ghts Act of 1964, 42 U S.C. 2000e et
seq., as “appropriate” legislation under Section 5. It explained

that “[w] hen Congress acts pursuant to 8 5, not only is it
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exercising legislative authority that is plenary within the terns
of the constitutional grant, it is exercising that authority
under one section of a constitutional Anendnent whose ot her
sections by their own terns enbody limtations on state

authority.” [Id. at 456. |In Seminole Tribe, the Court reaffirned

the holding of Fitzpatrick. See 116 S. C. at 1125, 1128, 1131

n.15. Thus, even after Senm nole Tribe, “8 5 of the Fourteenth

Amendnent [preserves] the authority of Congress to abrogate the
states' Eleventh Amendnment immunity.” Crawford v. Davis, 109
F.3d 1281, 1283 (8th G r. 1997).

A The ADA Is An Enactnent To Enforce The Equal
Protection C ause

Al t hough Congress need not announce that it is legislating
pursuant to its Section 5 authority, see Crawford, 109 F. 3d at
1283, Congress declared that its intent in enacting the ADA was
“to invoke the sweep of congressional authority, including the
power to enforce the fourteenth anendnent * * * in order to
address the nmjor areas of discrimnation faced day-to-day by
people with disabilities.” 42 U S.C. 12101(b)(4). Nonethel ess,
t he def endant suggests (Br. 25-27) that because classifications
on the basis of disability are not subject to strict scrutiny,
the ADA nmay not be regarded as legislation to enforce the
Fourteenth Amendnent.

But neither the prohibitions of the Equal Protection C ause
nor Congress' Section 5 authority is limted to suspect
classifications. “The purpose of the equal protection clause of

the Fourteenth Amendnent is to secure every person within the
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State's jurisdiction against intentional and arbitrary
di scrim nation, whether occasioned by express terns of a statute
or by its inproper execution through duly constituted agents.”

Sunday Lake lIron Co. v. Township of Wakefield, 247 U S. 350, 352

(1918). Thus “arbitrary and irrational discrimnation violates
t he Equal Protection C ause under even [the] nost deferenti al

standard of review ” Bankers Life & Cas. Co. v. Crenshaw, 486

US 71, 83 (1988); see, e.q., Roner v. Evans, 116 S. . 1620,

1627-1628 (1996); MIls v. Miine, 118 F.3d 37, 46 (1st Cr. 1997)

(collecting cases); Nash v. Black, 781 F.2d 665, 668-669 (8th

Cir. 1986). And the Court in Gty of Odeburne v. deburne Living

Center, 473 U. S. 432, 450 (1985), nade cl ear that governnment
discrimnation on the basis of disability is prohibited by the
Equal Protection Clause when it is arbitrary. Although a
majority declined to deemcl assifications on the basis of nental
retardation as “quasi-suspect,” it held that this did not |eave
persons with such disabilities “unprotected frominvidious
discrimnation.” 1d. at 446.

The only two courts of appeals to date to address the
validity of the ADA's abrogation have affirmed Congress' power to
prohi bit discrimnation against persons with disabilities
pursuant to Section 5. As the Seventh G rcuit explained,
“[1]nvidious discrimnation by governnental agencies * * *

vi ol ates the equal protection clause even if the discrimnation
is not racial, though racial discrimnation was the original
focus of the clause. 1In creating a remedy agai nst such

di scrim nation, Congress was acting well within its powers under
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section 5 * * * " Crawford v. Indiana Dep't of Corrections, 115

F.3d 481, 487 (7th Gr. 1997); see also dark v. California, 123

F.3d 1267, 1270-1271 (9th Cr.), petition for cert. filed, 66
U S. L.W 3308 (Cct. 20, 1997) (No. 97-686).

Courts have reached a simlar conclusion in cases involving
the Individuals with Disabilities Education Act (IDEA), 20 U S.C
1400 et seq., which requires “access to specialized instruction
and rel ated services which are individually designed to provide

educational benefit to the handi capped child.” Board of Educ. v.

Row ey, 458 U. S. 176, 201 (1982). The four courts of appeals to
address the question have held that Congress validly exercised
Its Section 5 authority in enacting the IDEA. See Mtten v.
Muscogee County Sch. Dist., 877 F.2d 932, 937 (11th Cr. 1989),

cert. denied, 493 U S. 1072 (1990); Counsel v. Dow, 849 F.2d 731
737 (2d Gr.), cert. denied, 488 U S. 955 (1988); David D. V.
Dartnouth Sch. Comm, 775 F.2d 411, 421 n.7 (1st G r. 1985),

cert. denied, 475 U. S. 1140 (1986); Crawford v. Pittman, 708 F.2d

1028, 1036-1038 (5th Cir. 1983); see also Lake v. Arnold, 112
F.3d 682, 688 (3d Cir. 1997) (finding that ani mus agai nst people
with nmental retardation constitutes “'cl ass-based invidiously

discrimnatory' notivation” for purposes of 42 U S.C. 1985(3)).%

Z  The courts of appeals have al so unani nously uphel d the Age

Di scrimnation in Enploynent Act (ADEA), 29 U S.C. 621 et seq.,
as a valid exercise of Congress' Section 5 authority, despite the
fact that age is not a suspect classification. See, e.qg., Hurd
v. Pittsburg State Univ., 109 F.3d 1540, 1546 (10th Cr. 1997);
Ramirez v. Puerto Rico Fire Serv., 715 F.2d 694, 698-700 (1st
Cir. 1983); EEOCC v. County of Calunet, 686 F.2d 1249, 1251-1252
(7th Gr. 1982); Arritt v. Gisell, 567 F.2d 1267, 1271 (4th Cr
1977); see also Santiago v. New York State Dep't of Correctional
(conti nued. ..)
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Li ke these statutes, the ADA can be regarded as | egislation
to enforce the Equal Protection Clause. As Representative
Del l ums expl ai ned during the enactnent of the ADA, “we are
enpowered with a special responsibility by the 14th amendnent to
the Constitution to ensure that every citizen, not just those of
particul ar ethnic groups, not just those who arguably are 'able-
bodi ed,' not just those who own property -- but every citizen
shall enjoy the equal protection of the laws.” 136 Cong. Rec.
11,467 (1990); see also id. at 11,468 (remarks of Rep. Hoyer).

B. The ADA Is Plainly Adapted To Enforcing The Equal
Protection C ause

The defendant next argues (Br. 17-31) that the ADA is not
“plainly adapted” to enforcing the Equal Protection C ause
because it prohibits nore than what a court m ght declare
unconstitutional in any individual case. The Suprene Court's

recent decision in Cty of Boerne v. Flores, 117 S. C. 2157

(1997), addressed the question of what constitutes “plainly
adapted” enforcenent. It concluded that even statutes that
prohi bit nore than does the Equal Protection Clause on its own
can be “appropriate renedi al neasures” when there is “a
congruence between the neans used and the ends to be achi eved.
The appropri ateness of renedi al neasures nust be considered in

light of the evil presented.” 1d. at 2169.

Z(...continued)

Servs., 945 F.2d 25, 30 (2d G r. 1991) (dictum, cert. denied,
502 U. S. 1094 (1992). The constitutional validity of the
abrogati on of El eventh Anmendnment inmunity in the ADEA is

currently before this Court in Hunenansky v. Regents of the Univ.

of Mnn., No. 97-2302.
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1. Congress Found That Discrimination Against People With
Disabilities Was Severe And Extended To Every Aspect Of
Society

Congress nade express findings about the status of people
with disabilities in our society, and determ ned that they were
subj ect to continuing “serious and pervasive” discrimnation that
“tended to isolate and segregate individuals with disabilities.”
42 U.S. C. 12101(a)(2). W need not repeat these findings here in
toto. (They are attached in an addendumto this brief.) Nor can
we provide a conplete sunmmary of the 14 hearings held by Congress
at the Capitol, the 63 field hearings, the | engthy floor debates,
and the nyriad of reports submtted to Congress by the Executive
Branch in the three years prior to the enactnent of the ADA, see

Timothy M Cook, The Anericans wth Disabilities Act: The Myve

to Integration, 64 Tenp. L. Rev. 393, 393-394 nn.1-4, 412 n. 133

(1991) (collecting citations), as well as Congress' thirty years
of experience with other statutes ained at preventing
di scrim nation against persons with disabilities, see Lowell P.

Weicker, Jr., Historical Background of the Anericans with

Disabilities Act, 64 Tenp. L. Rev. 387, 387-389 (1991)

(di scussing other |aws enacted to redress discrimnation against
persons with disabilities). However, in the next few pages we
will briefly sketch sone of the major areas of discrimnation
Congress discovered and was attenpting to redress.

First, the evidence before Congress denonstrated that
persons with disabilities were sonmeti nes excluded from public

services for no reason other than distaste for or fear of their
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disabilities. See S. Rep. No. 116, 101st Cong., 1st Sess. 7-8
(1989) (citing instances of discrimnation based on negative
reactions to sight of disability) (Senate Report); H R Rep. No.
485, Pt. 2, 101st Cong., 2d Sess. 28-31 (1990) (sane) (House
Report). The legislative record contai ned docunent ed i nstances
of exclusion of persons with disabilities fromhospitals,
theaters, restaurants, bookstores and auction houses sinply
because of prejudice. See Cook, supra, at 408-409 (collecting
citations). Indeed, the United States Comm ssion on G vil
Ri ghts, after a thorough survey of the avail able data, docunented
t hat prejudice against persons with disabilities manifested
itself in a variety of ways, including “reaction[s] of aversion,”
reliance on “fal se” stereotypes, and stigma associated with
disabilities that lead to people with disabilities being “thought
of as not quite human.” U.S. Conmmi ssion on Cvil Rights,

Acconmmpdati ng the Spectrum of Individual Abilities 23-26 (1983);

see al so Senate Report, supra, at 21. The negative attitudes, in
turn, produced fear and reluctance on the part of people with
disabilities to participate in society. See Senate Report,

supra, at 16; House Report, supra, at 35, 41-43; Cook, supra, at
411. Congress thus concluded that persons with disabilities were
“faced with restrictions and limtations * * * resulting from
stereotypi c assunptions not truly indicative of the individual
ability of such individuals to participate in, and contribute to,

society.” 42 U S . C 12101(a)(7).
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These decades of ignorance, fear and m sunderstandi ng
created a tangled web of discrimnation, resulting in and being
reinforced by isolation and segregation. The evidence before
Congress denonstrated that these attitudes were |inked nore
generally to the segregation of people with disabilities. See
Senate Report, supra, at 11; U S. Comm ssion on Cvil R ghts,
supra, at 43-45. This segregation was in part the result of
government policies in “critical areas [such] as enpl oynment,
housi ng, public accomobdati ons, education, transportation,
conmuni cation, recreation, institutionalization, health services,
voting, and access to public services.” 42 U S.C. 12101(a)(3).
For exanple, in enacting the |IDEA Congress had determ ned that
mllions of children with disabilities were either receiving no
educat i on what soever, an inadequate education, or receiving their
education in an unnecessarily segregated environment. See 20
U S.C. 1400(b)(2)-(4); see also Row ey, 458 U S. at 191-203
(surveying legislative findings); Cook, supra, at 413-414.

Simlarly, there was evidence before Congress that, |ike
nmost public accommodati ons, governnent buil di ngs were not
accessible to people with disabilities. For exanple, a study
conducted in 1980 of state-owned buil dings available to the
general public found 76 percent of them physically inaccessible
and unusabl e for providing services to people with disabilities.
See 135 Cong. Rec. 8,712 (1989) (remarks of Rep. Coel ho); U. S
Commi ssion on Cvil R ghts, supra, at 38-39. In another survey,

40 percent of persons with disabilities reported that an
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I nportant reason for their segregation was the inaccessibility of

bui |l dings and restroons. See Anericans with Disabilities Act of

1989: Heari ngs on H R 2273 before the Subcomm on GCvil &

Const. Rights of the House Comm on the Judiciary, 101st Cong.,

1st Sess. 334 (1989) (House Hearings).

O course, even when the buildings were accessible, persons
with disabilities were often excluded because they coul d not
reach the buildings. The evidence before Congress showed that,
in fact, public streets and sidewal ks were not accessible. See
House Report, supra, at 84; House Hearings, supra, at 248, 271
And even when they could navigate the streets, people with
disabilities were shut out of nost public transportation. See
H R Rep. No. 485, Pt. 1, 101st Cong., 2d Sess. 24 (1990);

Nat i onal Council on the Handi capped, Toward | ndependence 32-33

(1986); U.S. Commssion on Civil R ghts, supra, at 39. Sone
transit systenms offered paratransit services (special denmand
responsi ve systens for people with disabilities) to conpensate
for the absence of other means of transportation, but those
services were often too limted and further contributed to the
segregation of people with disabilities fromthe general public.
See Senate Report, supra, at 13, 45; House Report, supra, at 38,

86; Toward | ndependence, supra, at 33; U S. Comm ssion on Civil

Ri ghts, supra, at 39. As Congress reasoned, “[t]ransportation
plays a central role in the lives of all Anericans. It is a
veritable lifeline to the econom c and social benefits that our

Nation offers its citizens. The absence of effective access to
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the transportation network can nean, in turn, the inability to
obtain satisfactory enploynent. It can also nean the inability
to take full advantage of the services and other opportunities
provi ded by both the public and private sectors.” H R Rep. No.
485, Pt. 4, 101st Cong., 2d Sess. 25 (1990); see House Report,
supra, at 37, 87-88; Senate Report, supra, at 13.

Finally, even when people with disabilities had access to
general ly avail abl e goods and services, often they coul d not
afford them due to poverty. Over twenty percent of people with
disabilities of working age live in poverty, nore than tw ce the
rate of other Anmericans. See National Council on the

Handi capped, On the Threshold of Independence 13-14 (1988).

Congress found this condition was linked to the extrenely high
unenpl oynment rate anong people with disabilities, which in turn
was a result of discrimnation in enploynment conbined with

i nadequat e education and transportation. See Senate Report,
supra, at 47; House Report, supra, at 37, 88; Toward

| ndependence, supra, at 32; U S. Comm ssion on Cvil R ghts,

supra, at 80. Thus Congress concl uded that even when not barred
by “outright intentional exclusion,” people with disabilities
“continually encounter[ed] various forns of discrimnation,
including * * * the discrimnatory effects of architectural,
transportation, and comruni cation barriers.” 42 U. S.C.
12101(a) (5).

People with disabilities who were able to overcone these

barriers proved to be excellent workers. “[T]here is consistent
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* * * enpirical evidence to back up the clains * * * that
handi capped persons are nore stable workers, with | ower turnover,
| ess absenteeism |ower risks of accident, and nore loyalty to
and satisfaction with their jobs and enpl oyers than other workers
of simlar characteristics in simlar jobs.” Frederick C

Col l'i gnon, The Role of Reasonable Accommpdation in Enpl oying

Di sabl ed Persons in Private Industry, in Disability and the Labor

Mar ket 196, 208 (Monroe Berkowitz & M Anne Hill eds., 1986); see
al so Senate Report, supra, at 28-29 (discussing studies that show
j ob performance of enployees with disabilities was as good as
ot hers); House Report, supra, at 58-59 (sane).

G ven these facts, it is not surprising that surveys of both
people with disabilities and enpl oyers reveal ed t hat
di scrimnation was one of the primary reasons many people with
disabilities did not have jobs. See Senate Report, supra, at 9;

House Report, supra, at 33, 37; On the Threshold of | ndependence,

supra, at 15. “[R]ecent studies suggest that prejudi ce agai nst

i npai red persons is nore intense than against other mnorities.

[ One study] concludes that enployer attitudes toward inpaired
workers are 'l ess favorable than those . . . toward elderly

i ndi viduals, mnority group nenbers, ex-convicts, and student

radi cals,” and [anot her study] finds that handi capped persons are
victinms of 'greater aninosity and rejections than many ot her

groups in society.'” WIliam G Johnson, The Rehabilitation Act

and Di scrim nati on Agai nst Handi capped Wirkers, in Disability and

the Labor Market 242, 245, supra. And even when enpl oyed, people
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with disabilities received | ower wages that could not be
expl ai ned by any factor other than discrimnation. See US.
Comm ssion on Cvil Rights, supra, at 31-32; Equal Enpl oynent
Qpportunities for Individuals with Disabilities, 56 Fed. Reg.
8,581 (1991) (citing studies); Johnson, supra, at 245 (sane).

Evi dence at congressional hearings suggested that simlar
di scrimnation may exi st in governnent enploynent. See Stephen

L. Mkochi k, The Constitution and the Americans with Disabilities

Act: Sone First Inpressions, 64 Tenp. L. Rev. 619, 624 n. 33

(1991) (collecting relevant testinony). Nor does the defendant
suggest any reason to believe that governnental entities were

i mune fromthe unfortunate reality that “[f]requently, enployer
prej udi ces excl ude[d] handi capped persons fromjobs.” U.S.

Conmi ssion on Civil Rights, supra, at 29. |ndeed, since many
government buil di ngs were inaccessible, there may have been

reduced opportunity for such enploynent to begin with.?¥

¥ Defendant criticizes Congress (Br. 21-22) for failing to make
a sufficient record of discrimnation, as if Congress were a

| ower court that nust make detailed findings of facts which this
Court reviews for clear error. But “'Congress is not obligated,
when enacting its statutes, to nake a record of the type that an
adm ni strative agency or court does to accommodate judi ci al
review.'” Turner Broad. Sys., Inc. v. FCC, 117 S. C. 1174, 1197
(1997); see also Fullilove v. Klutznick, 448 U S. 448, 502-503,
506 (1980) (opinion of Powell, J., concurring). Rather, so |ong
as this Court can “perceive[] a factual basis on which Congress
coul d have concl uded” that there was “'invidious discrimnation
in violation of the Equal Protection Cause,'” then this Court
must uphold the ADA as valid Section 5 legislation. Gty of
Boerne, 117 S. C. at 2168; see also Oregon v. Mtchell, 400 U S
112, 216 (1970) (opinion of Harlan, J.).
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These governnment policies and practices, in tandemwth
simlar private discrimnation, produced a situation in which
people with disabilities were largely poor, isolated and
segregated. As Justice Marshall expl ained, “lengthy and
continuing isolation of [persons with disabilities] perpetuated
the ignorance, irrational fears, and stereotyping that |ong have
pl agued them” C eburne, 473 U S. at 464; see also U S.

Commi ssion on Cvil R ghts, supra, at 43-45. Congress could
reasonably have found governnent discrimnation to be a root
cause of “people with disabilities, as a group, occupy[ing] an
inferior status in our society, and [being] severely

di sadvant aged soci ally, vocationally, econom cally, and
educationally.” 42 U S.C. 12101(a)(6).¥

2. The ADA Is A Proportionate Response By Congress To
Remedy And Prevent The Pervasive Discrimination It
Discovered

Section 5 of the Fourteenth Amendnment vests in Congress

broad power to address the “continuing existence of unfair and

¥ Since the enactment of the ADA, people with disabilities
“have experienced increased access to many environnents and
services” and “enpl oynent opportunities have increased.”

Nat i onal Council on Disability, Achieving Independence: The
Chal | enge for the 21st Century 34 (1996). (The Council is an

i ndependent federal agency charged with gathering information
about the effectiveness and inpact of the ADA, see 29 U S. C
780a, 781(a)(7)). However, discrimnation continues to be a
significant force in the lives of people with disabilities. See
id. at 14-16, 35-36; National Council on Disability, ADA Watch --

Year One: A Report to the President and the Congress on Progress

in Inplenenting the Anericans with Disabilities Act 36 (1993)
(“Reports of discrimnation abound in formal actions through the
courts and federal agencies, in statistical survey data, and in
anecdot al evi dence.”).
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unnecessary discrimnation and prejudice [that] denies people
with disabilities the opportunity * * * to pursue those
opportunities for which our free society is justifiably fanous.”
42 U.S. C. 12101(a)(9). “It is fundanmental that in no organ of
government, state or federal, does there repose a nore
conprehensi ve renedi al power than in the Congress, expressly
charged by the Constitution with conpetence and authority to

enforce equal protection guarantees.” Fullilove v. Kl utznick,

448 U. S. 448, 483 (1980) (opinion of Burger, C J.).

“Prejudice, once let |oose, is not easily cabined.”
G eburne, 473 U S. at 464 (Marshall, J.). After extensive
investigation (and | ong experience with the anal ogous
nondi scrim nation requirenent contained in Section 504), Congress
found that the exclusion of persons with disabilities from
government facilities, prograns and benefits was a result of past
and on-going discrimnation. In the ADA, Congress sought to
remedy the effects of past discrimnation and prevent |ike

discrimnation in the future by mandating that “qualified

handi capped i ndividual [s] must be provided with neani ngful access

to the benefit that the [entity] offers.” Al exander v. Choate,

469 U.S. 287, 301 (1985) (enphasis added).¥ Thus Title | of the
ADA requires that enployers, including governnment enployers, not

unnecessarily exclude persons with disabilities, either

¥ Al exander was di scussing Section 504 of the Rehabilitation
Act. This Court, however, has held that the ADA inposes
substantive requirenents simlar to Section 504. See, e.q.,
DeBord v. Board of Educ., 126 F.3d 1102, 1104-1105 (8th G r
1997).
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intentionally or unintentionally, and that they make “reasonabl e
accommodations to the known physical or nental limtations of an
otherwise qualified individual with a disability.” 42 U S.C.
12112(b) (5) (A) (enphasis added). While this requirenent inposes
some burden on the States, the statutory schene created by
Congress acknow edges the inportance of other interests as well.
The ADA does not require governnental enployers to articulate a
“conpelling interest,” but only requires “reasonable
accomopdati ons” that do not entail an “undue hardship” on the
State. 1bid.; see also 42 U S. C. 12111(10) (defining “undue
hardshi p” to mean “an action requiring significant difficulty or
expense” in light of “the overall financial resources” and “type
of operation” of the covered entity).

3. In Enacting The ADA, Congress Was Redressing
Constitutionally Cognizable Injuries

In enacting the ADA, Congress was acting within the
constitutional framework that has been |aid out by the Suprene
Court. As discussed above, the Equal Protection C ause prohibits
invidious discrimnation, that is “a classification whose
relationship to [a legitimte] goal is so attenuated as to render
the distinction arbitrary or irrational.” Ceburne, 473 U S. at
446. In O eburne, the Suprenme Court unani nmously decl ared
unconstitutional as invidious discrimnation a decision by a city
to deny a special use permt for the operation of a group hone
for people with mental retardation. A majority of the Court

recogni zed that “through ignorance and prejudice [persons with
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disabilities] 'have been subjected to a history of unfair and
often grotesque mstreatnent.'” 1d. at 454 (Stevens, J.,
concurring); see id. at 461 (Marshall, J., concurring in the
judgnent in part). The Court acknow edged that “irrational
prejudice,” 1d. at 450, “irrational fears,” id. at 455 (Stevens,
J.), and “inperm ssible assunptions or outnoded and perhaps
i nvi di ous stereotypes,” id. at 465 (Marshall, J.), existed
agai nst people with disabilities in society at |arge and
sonetinmes i nappropriately infected governnent decision naking.

VWiile a majority of the Court declined to deem
classifications based on disability as suspect or “quasi -
suspect,” it elected not to do so, in part, because it would
unduly limt legislative solutions to problens faced by the
di sabl ed. The Court reasoned that “[h]Jow this | arge and
diversified group is to be treated under the lawis a difficult
and often technical matter, very nuch a task for |egislators
gui ded by qualified professionals.” 1d. at 442-443. |t
specifically noted with approval |egislation such as Section 504,
whi ch ainmed at protecting persons with disabilities, and openly
worried that requiring governnmental entities to justify their
efforts under heightened scrutiny mght “lead [governnenta
entities] to refrain fromacting at all.” |d. at 444.

Nevertheless, it did affirmthat “there have been and there
w Il continue to be instances of discrimnation against the
retarded that are in fact invidious, and that are properly

subj ect to judicial correction under constitutional normns,” id.
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at 446, and found the actions at issue in that case
unconstitutional. |In doing so, it articulated several criteria
for maki ng such determ nations in cases involving disabilities.
First, the Court held that the fact that persons with nenta
retardati on were “indeed different fromothers” did not preclude
a claimthat they were denied equal protection; instead, it had
to be shown that the difference was relevant to the “legiti mte
interests” furthered by the rules. 1d. at 448. Second, in
measuring the governnment's interest, the Court did not exam ne
all conceivable rationales for the differential treatnment of the
mentally retarded; instead, it |ooked to the record and found
that “the record [did] not reveal any rational basis” for the
decision to deny a special use permt. lbid.; see also id. at
450 (stating that “this record does not clarify how * * * the
characteristics of [people with nental retardation] rationally
justify denying” to them what would be permtted to others).
Third, the Court found that “mere negative attitudes, or fear,
unsubstantiated by factors which are properly cogni zable * * *
are not perm ssible bases” for inposing special restrictions on
persons with disabilities. 1d. at 448. Thus, the Equal
Protection Clause of its own force already proscribes treating
persons with disabilities differently when the governnent has not
put forward evidence justifying the difference or where the
justification is based on nmere negative attitudes.

The Suprenme Court has al so recognized that the principle of

equality is not an enpty formalismdivorced fromthe realities of



- 23 -
day-to-day life, and thus the Equal Protection C ause is not
[imted to prohibiting unequal treatnent of simlarly situated
persons. The Equal Protection Cl ause al so guarantees “that
peopl e of different circunstances will not be treated as if they

were the same.” United States v. Horton, 601 F.2d 319, 324 (7th

Cr.), cert. denied, 444 U S. 937 (1979) (quoting Ronald D

Rot unda & John E. Nowak, Treatise on Constitutional Law 520

(1978)). By definition, persons with disabilities have “a

physi cal or nental inpairnment that substantially limts one or
nmore * * * mpjor life activities.” 42 U . S.C 12102(2)(A). Thus,
as to that life activity, “the handi capped typically are not
simlarly situated to the nonhandi capped.” Al exander, 469 U. S.
at 298. The Constitution is not blind to this reality and
instead, in certain circunstances, requires equal access rather
than sinply identical treatnment. For “[s]onetines the grossest
discrimnation can lie in treating things that are different as

t hough they were exactly alike.” Jenness v. Fortson, 403 U. S.

431, 442 (1971).¢

¥ In a series of Supreme Court cases beginning with Giffin v.

I[Ilinois, 351 U.S. 12 (1956), and culmnating in ML.B. v.

S.L.J., 117 S. . 555 (1996), the Court has held that principles
of equality are sonmetinmes violated by treating unlike persons
alike. In these cases, the Suprenme Court has held that a State
violates the Equal Protection Clause in treating indigent parties
appealing fromcertain court proceedings as if they were not
indigent. Central to these holdings is the acknow edgnent t hat
“a law nondi scrimnatory on its face may be grossly
discrimnatory in its operation.” 117 S. C. at 569 (quoting
Giffin, 351 U S at 17 n.11). The Court held in these cases
that even though States are applying a facially neutral policy by
charging all litigants equal fees for an appeal, the Equal
Protection Clause requires States to waive such fees in order to

(conti nued. ..)
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Thus, there is a basis in constitutional |aw for recognition
that discrimnation exists not only by treating people with
disabilities differently for no legitinate reason, but al so by
treating themidentically when they have recogni zabl e
differences. As the Sixth Circuit has explained in a case
i nvol vi ng gender classifications, “in order to neasure equal
opportunity, present relevant differences cannot be ignored.
When mal es and fenales are not in fact simlarly situated and
when the lawis blind to those differences, there may be as mnuch
a denial of equality as when a difference is created which does

not exist.” Yellow Springs Exenpted Village Sch. Dist. Bd. of

Educ. v. Ohio High Sch. Athletic Ass'n, 647 F.2d 651, 657 (6th

Cir. 1981); see also Lau v. Nichols, 483 F.2d 791, 806 (9th G r

1973) (Hufstedler, J., dissenting fromthe denial of reh' g en
banc), rev'd, 414 U S. 563 (1974). Sinmlarly, it is also a
deni al of equality when access to facilities, benefits and
services is denied because the State refuses to acknow edge the
“real and undeni able differences between [persons with

disabilities] and others.” deburne, 473 U S. at 444.

(...continued)

ensure equal “access” to appeal. [d. at 560. Nor is it
sufficient if a State permts an indigent person to appeal

wi t hout charge, but does not provide free trial transcripts. The
Court has declared that the State cannot “extend to such indigent
defendants nerely a 'neaningless ritual' while others in better
econonmi ¢ circunstances have a 'neaningful appeal.'” 1d. at 569
n.16 (quoting Ross v. Mffitt, 417 U.S. 600, 612 (1974)); see
also Lewis v. Casey, 116 S. C. 2174, 2182 (1996) (holding that
State has not net its obligation to provide illiterate prisoners
access to courts sinply by providing a law library).
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4, Unlike The Statute Found Unconstitutional In City Of
Boerne, The ADA Is A Remedial And Preventive Scheme
Proportional To The Injury

O course, there is no need for this Court to decide whether
every requirenment of the ADA could be ordered by a court under
the authority of the Equal Protection Clause. It is sufficient
t hat Congress found that the ADA was appropriate legislation to
redress the ranpant discrimnation it discovered in its decades-
| ong exam nation of the question. “Legislation which deters or
renedi es constitutional violations can fall within the sweep of
Congress' enforcenment power even if in the process it prohibits

conduct which is not itself unconstitutional.” Cty of Boerne,

117 S. C. at 2163.
Congress' decision to follow the teachings of Ceburne in

enacting the ADA distinguishes this case fromGty of Boerne.

The Religi ous Freedom Restoration Act (RFRA), 42 U S.C. 2000bb et

seq. (the statute at issue in Gty of Boerne) was enacted by

Congress in response to the Suprene Court's decision in

Enpl oynment Division v. Smith, 494 U S. 872 (1990). Snith held

that the Free Exercise Clause did not require States to provide
exceptions to neutral and generally applicable | aws even when
those |l aws significantly burdened religious practices. See id.

at 887. In RFRA, Congress attenpted to overcone the effects of
Smth by inposing through |egislation a requirenent that |aws
substantially burdening a person's exercise of religion be
justified as in furtherance of a conpelling state interest and as

the least restrictive means of furthering that interest. See 42
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U S.C. 2000bb-1. The Court found that in enacting this standard,
Congress was not acting in response to a history of
unconstitutional activity. Indeed, “RFRA's |egislative record
| ack[ ed] exanpl es of nodern instances of generally applicable

| aws passed because of religious bigotry.” City of Boerne, 117

S. C. at 2169. The Court found that Congress was “attenpt[ing]
a substantive change in constitutional protections,” id. at 2170,
rather than attenpting to “enforce” a recogni zed Fourteenth
Amendnent ri ght.

As such, the Court found RFRA to be an unconstituti onal
exercise of Section 5. It explained that the authority to
enforce the Fourteenth Amendnent is a broad power to renedy past
and present discrimnation and to prevent future discrimnation.
Id. at 2163, 2172. And it reaffirmed that Congress can prohibit
activities that thensel ves were not unconstitutional in
furtherance of its renedial schene. 1d. at 2163, 2167, 2169. It
stressed, however, that Congress' power had to be linked to
constitutional injuries, and that there nust be a “congruence and
proportionality” between the identified harns and the statutory
remedy. 1d. at 2164.

In Gty of Boerne the Court found that RFRA was “out of

proportion” to the problens identified so that it could not be
viewed as preventive or renedial. Id. at 2170. First, it found
that there was no “pattern or practice of unconstitutional
conduct under the Free Exercise Clause as interpreted in Smth.”

Id. at 2171; see also id. at 2169 (surveying |legislative record).
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It also found that RFRA's requirenent that the State prove a
conpelling state interest and narrow tailoring inposed “the nost
demandi ng test known to constitutional |law and thus possessed a
high “likelihood of invalidat[ing]” nmany state laws. 1d. at
2171. Wi le stressing that Congress was entitled to “nuch
deference” in determ ning the need for and scope of laws to
enforce Fourteenth Anendnent rights, id. at 2172, the Court found
t hat Congress had sinply gone so far in attenpting to regul ate
| ocal behavior that, in light of the |ack of evidence of a risk
of unconstitutional conduct, it could no | onger be viewed as
remedi al or preventive. |d. at 2169-2170.

As we have shown above, none of the specific concerns
articulated by the Court apply to the ADA.Z But the ADA differs
fromRFRA in a nore fundanmental way. RFRA was attenpting to
expand the substantive neaning of the Fourteenth Amendnent by
i mposing a strict scrutiny standard on the States in the absence
of evidence of w despread use of constitutionally inproper
criteria. The ADA, on the other hand, is sinply seeking to nake

effective the right to be free frominvidious discrimnation by

¥ First, there was substantial evidence by which Congress could
have determ ned that there was a “pattern or practice of
unconstitutional conduct.” Second, the statutory schene inposed
by Congress did not attenpt to inpose a conpelling interest
standard, but a nore flexible test that requires “reasonabl e
accomodations.” This finely-tuned bal ance between the interests
of persons with disabilities and public entities plainly

mani fests a “congruence” between the “neans used” and the “ends
to be achieved.” See Cty of Boerne, 117 S. . at 2169.

Mor eover, there is no problemregarding judicially manageabl e
standards, as the courts have regularly applied the “reasonable
accomopdati on” test under Section 504 to recipients of federal
funds for the past 20 years.
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establishing a renedial schene tailored to detecting and
preventing those activities nost likely to be the result of past
or present discrimnation.

Viewed in light of the underlying Equal Protection
principles, the ADA is appropriate preventive and renedi al
| egislation. First, it is preventive in that it established a
statutory schene that attenpts to detect governnent activities
likely tainted by discrimnation. By requiring the State to show
on the record that distinctions it makes based on disability, or
refusals to provide neaningful access to facilities, prograns and
services, are not the result of prejudice or stereotypes, but
rat her based on legitinate governnental objectives, it attenpts
to ensure that inaccurate stereotypes or irrational fear are not

the true cause of the decision. Cf. School Bd. of Nassau County

v. Arline, 480 U S. 273, 284-285 (1987). This is simlar to the
standards articulated by the Court in d eburne.

Second, the ADA is renedial in that it attenpts to ensure
that the interests of people with disabilities are given their
due. Not surprisingly, given their profound segregation fromthe
rest of society, see 42 U . S.C 12101(a)(2), the needs of persons
with disabilities were not taken into account when buil di ngs were
desi gned, standards were set, and rules were pronul gated. Thus,
for exanple, sidewal ks and buil dings were often built based on
the standards for those who are not disabled. The ability of
peopl e in wheelchairs to use themor of people wth visual

impairments to navigate within themwas not |ikely considered.
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See U . S. Commission on Civil R ghts, supra, at 21-22, 38. Even
when considered, their interests may not have been properly
wei ghed, since “irrational fears or ignorance, traceable to the
prol onged social and cultural isolation of [persons with
disabilities] continue to styme recognition of [their] dignity
and individuality.” deburne, 473 U.S. at 467 (Marshall, J.).

Policies and criteria restricting access to governnent
prograns and services are just as nmuch a barrier to sone as
physi cal barriers are to others. As Congress and the Suprene
Court recogni zed, many of the problens faced today by persons
wth disabilities are a result of “thoughtl| essness or
indifference -- of benign neglect” to the interaction between
t hose purportedly “neutral” rules and persons with
disabilities.¥ As a result, Congress determined that for an
entity to treat persons wth disabilities as it did those w thout
disabilities was not sufficient to elimnate the effects of years
of segregation and to give persons with disabilities equally
nmeani ngf ul access to every aspect of society. See 42 U S. C
12101(a)(5); see also U.S. Commi ssion on Civil Rights, supra, at
99. \When persons with disabilities have been segregat ed,
i sol ated, and denied effective participation in society, Congress
may conclude that affirmative nmeasures are necessary to bring

theminto the nminstream Cf. Fullilove, 448 U S. at 477-478.

& Senate Report, supra, at 6 (quoting w thout attribution

Al exander v. Choate, 469 U S. 287, 295 (1985)); House Report,
supra, at 29 (sane); 136 Cong. Rec. 10,870 (1990) (Rep. Fish);
id. at 11,467 (Rep. Delluns).
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The ADA thus falls neatly in line with other statutes that
have been upheld as valid Section 5 legislation. For when there
is evidence of a history of extensive discrimnation, as here,
Congress nmay prohibit or require nodifications of rules, policies
and practices that tend to have a discrimnatory effect on a
class or individual, regardless of the intent behind those

acti ons. In South Carolina v. Katzenbach, 383 U. S. 301, 325-337

(1966), and again in Gty of Rone v. United States, 446 U. S. 156,

177 (1980), both cited with approval in Gty of Boerne, the

Suprenme Court upheld the constitutionality of Section 5 of the
Voting R ghts Act, 42 U S.C. 1973c, which prohibits covered
jurisdictions frominplenenting any el ectoral change that is
discrimnatory in effect. Simlarly, the courts of appeals have
unani nously upheld the application of Title VII's disparate

i npact standard to States as a valid exercise of Congress

Section 5 authority. See Grano v. Departnment of Dev., 637 F.2d

1073, 1080 n.6 (6th G r. 1980) (collecting cases); see also Gty
of Boerne, 117 S. . at 2169 (agreeing that “Congress can
prohibit laws with discrimnatory effects in order to prevent
racial discrimnation in violation of the Equal Protection

Clause”); United States v. Gty of Black Jack, 508 F.2d 1179,

1184-1185 (8th Cir. 1974) (stating that the discrimnatory

effects standard of the Fair Housing Act is a valid exercise of
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Congress' power under enforcenment provision of Thirteenth
Anendnment), cert. denied, 422 U S. 1042 (1975).Y
In exercising its broad power under Section 5 to renedy the
on-goi ng effects of past discrimnation and prevent present and
future discrimnation, Congress is afforded “wide |atitude.”

Cty of Boerne, 117 S. C. at 2164. As the Suprene Court

reaffirmed in Gty of Boerne, “[i]t is for Congress in the first

instance to 'determ ne whether and what |egislation is needed to
secure the guarantees of the Fourteenth Anmendnent,' and its
conclusions are entitled to much deference.” [d. at 2172

(quoting Katzenbach, 384 U S. at 651).

Following this tradition, in the first appellate opinion on

the subject since Gty of Boerne, the Ninth Crcuit recently held

that “the purpose of both the ADA and section 504 of the
Rehabilitation Act is to prohibit discrimnation against the
disabled. 1In both acts, Congress explicitly found that persons
with disabilities have suffered discrimnation. Both the ADA and

the Rehabilitation Act therefore are within the scope of

¥  The third prong of the Katzenbach test -- whether the

| egislation “is not prohibited by but is consistent with 'the

| etter and spirit of the constitution,'” 384 U S. at 651 -- was
not separately argued by the defendant. To the extent the

def endant m ght argue that the ADA as applied to governnent

enpl oynment is inconsistent with principles of federalismand thus
violates the spirit of the Constitution, it is sinply incorrect.
The Fourteenth Amendnent “fundanentally altered the bal ance of
state and federal power struck by the Constitution.” Sem nole
Tribe, 116 S. C. at 1125. Thus a long “line of cases has
sanctioned i ntrusions by Congress, acting under the Cvil War
Amendnents, into the judicial, executive, and | egislative spheres
of autonomy previously reserved to the States.” Fitzpatrick, 427
U S. at 455.
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appropriate |legislation under the Equal Protection C ause as
defined by the Suprenme Court. At the same tine, neither act
provi des renedi es so sweeping that they exceed the harns that

they are designed to redress.” dark v. California, 123 F. 3d

1267, 1270 (9th Gr.) (citations omtted), petition for cert.
filed, 66 U . S.L.W 3308 (Oct. 20, 1997) (No. 97-686). This
holding is consistent with virtually all the other courts that

have considered the i ssue since Sem nole Tribe, npst of which are

in agreenent that Congress' abrogation of El eventh Amendnent
immunity for suits under the ADA is “appropriate legislation” to

enforce the Fourteenth Anmendnent. See Crawford v. |ndiana Dep't

of Corrections, 115 F.3d 481, 487 (7th Gr. 1997); Martin v.
Kansas, 978 F. Supp. 992 (D. Kan. 1997); WIllianms v. Chio Dep't

of Mental Health, 960 F. Supp. 1276 (S.D. Onhio 1997); Hunter v.

Chiles, 944 F. Supp. 914 (S.D. Fla. 1996); Arnstrong v. WIson,

942 F. Supp. 1252 (N.D. Cal. 1996), aff'd on other grounds, 124
F.3d 1019 (9th Cr.), petition for cert. filed, 66 U S.L.W 3308
(Cct. 20, 1997) (No. 97-686); Ni ece v. Fitzner, 941 F. Supp. 1497

(E.D. Mch. 1996); Myer v. University of Mnn., 940 F. Supp.

1474 (D. M nn. 1996).%  Although some of these decisions pre-

0 But see Garrett v. Board of Trustees, Nos. Civ.A 97-AR- 0092,
Cv.A 97-AR-2179-S, 1998 W. 21879 (N.D. Ala. Jan. 13, 1998);
Brown v. North Carolina Div. of Mditor Vehicles, No. 5:96-CV-689,
1997 WL 755010 (E.D.N.C. Nov. 28, 1997), appeal pending, No.
97-2784 (4th CGr.); N hiser v. Chio Envtl. Protection Agency, 979
F. Supp. 1168 (S.D. Chio 1997), appeal pending, No. 97-3933 (6th
Cr.); Pierce v. King, 918 F. Supp. 932 (E.D.N.C. 1996) (dictunm,

f

]

aff'd on other grounds, 131 F.3d 136 (Table), 1997 W. 770564 (4th
Dec. 11, 1997).
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date Gty of Boerne, for the reasons discussed above they remain
good | aw.
CONCLUSI ON
The district court had jurisdiction over the plaintiffs' ADA
claims, and this Court has jurisdiction to address these appeal s
on the nerits.
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