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STATEMENT OF PRIOR OR RELATED APPEALS

The only related appeal is United States v. Gty & County of

Denver, No. 97-1431, which is consolidated for purposes of

panel assignnment and oral argunent.



IN THE UNI TED STATES COURT OF APPEALS
FOR THE TENTH CI RCUI T

No. 97-1381, 97-1406
JACK L. DAVOLL; DEBORAH A. CLAIR, PAUL L. ESCOBEDG

Plaintiffs-
Appel | ant s/ Cr oss- Appel | ees

V.
CI TY AND COUNTY OF DENVER, et al.

Def endant s-
Appel | ees/ Cross- Appel | ant s

No. 97-1403
UNI TED STATES OF AMERI CA
Plaintiff-Appellee
V.
CI TY AND COUNTY OF DENVER, et al.

Def endant s- Appel | ant s

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLORADO

BRI EF FOR THE UNI TED STATES AS APPELLEE I N 97-1403

STATEMENT OF JURI SDI CTI ON

The United States, plaintiff-appellee, filed a conplaint in

the United States District Court for the District of Col orado,

alleging that the City and County of Denver and rel ated agencies

violated the Arericans with Disabilities Act (ADA), 42 U S. C

12101 et seq. The district court had jurisdiction over the case

pursuant to 28 U.S.C. 1331 and 1345.

This appeal is froma final judgnent entered on Cctober 9,
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1997, pursuant to Fed. R Civ. P. 54(b). Denver filed a tinely
noti ce of appeal on Cctober 24, 1997. This Court has
jurisdiction pursuant to 28 U. S. C. 1291.
STATEMENT OF THE | SSUES!

Jury I nstructions

Whet her the district court erred:

1. inits charge to the jury about when reassignnent is
requi red as a reasonabl e accommodation (1. E)

2. inits charge to the jury about what jobs should be
considered in deciding whether a person is “qualified” (1.A &
1. B)

3. inits charge to the jury about the definition of
“substantially limted with respect to a major life activity” (5);

4. in its charge to the jury that plaintiffs need not
request an accommodation if such a request woul d have been
futile (1.0 ; and

5. in refusing to charge the jury that the ADA required
only equal treatnent of people with disabilities (1.G.

Sufficiency of the Evidence

6. \Wet her Denver waived its sufficiency clains by not
seeking a Judgnent as a Matter of Law at the close of all the
evi dence.

7. \Wether there was sufficient evidence to support the

jury's verdict that plaintiffs were qualified for a position

! Denver lists six issues with nine sub-issues. For

greater clarity, we elect the foll owi ng organi zation (noting
after the issue the equivalent issue raised by Denver when
avai |l abl e).



other than that of police officer (1.A).

8. \Whether there was sufficient evidence to support the
jury's verdict that plaintiffs Cair and Escobedo were qualified
for vacant positions (1.D).

9. \Whether there was sufficient evidence to support the
jury's verdict that reassignment of Davoll would not constitute
an undue hardship (1.F).

Di scovery and Evidentiary Rulings

10. Whether the district court abused its discretion in
prohi biting Denver fromusing the term*®“affirmative action”
before the jury (1.G.

11. \Whether the district court abused its discretion by
refusing to exclude Denver's response to a request for an
adm ssion (3).

12. \Wether the district court abused its discretion in
permtting Dr. Kleen to testify (4.A).

13. \Whether the district court erred in denying Denver's
notion to extend discovery for expert wtnesses (4.B)

Renedy

14. \Whether the district court commtted plain error in
charging the jury that it could award conpensatory damages for
Denver's failure to conply with the ADA's reasonabl e
accommodati on requirenent (2).

15. VWether the district court clearly erred when it found
t hat Denver had agreed that equitable issues would be resol ved on

the basis of witten subm ssions (6).
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STATEMENT OF THE CASE

The United States does not dispute Denver's statenent of the
case, but adds the followi ng for the sake of conpl et eness.

In March 1992, the United States received a witten
conplaint from Jack Davoll alleging that Denver was not conplying
wWith its duty under Title Il of the Anericans with Disabilities
Act (ADA), 42 U.S.C. 12131 et seq., to reasonably accomodate
persons with disabilities (App. 2990). Pursuant to 28 C F.R
35.172, the Departnent of Justice engaged in an extensive
investigation and | engthy, but ultimtely unsuccessful, attenpts
to achieve voluntary conpliance (U S. App. 5).

On February 15, 1996, the United States filed a two-part
conpl aint (App. 123-130), alleging a violation of Title Il of the
ADA on behal f of Davoll (App. 124-126, 127-128), as well as a
Title | “pattern or practice” of discrimnation (App. 127). W
chal I enged Denver's practice of refusing to reassign current
enpl oyees who becanme unable to performtheir duties due to a
disability to vacant positions for which they were qualified
(App. 126-127). The United States sought an injunction and
nmonetary and equitable relief for all identified victinms (App.
128-129).

The suit was consolidated for trial with Davoll's private
action (App. 923 n.1). After a jury verdict in favor of Davoll
and an award of equitable relief by the district court (App.

1383), Denver appeal ed.



- 5-
STATEMENT OF THE FACTS
1. Gty and County of Denver: O Denver's 12,000

enpl oyees, nost are enrolled in one of two different personnel
systens: police officers (approximately 1,426) and firefighters
in the Classified Service; and al nost everyone el se
(approximately 8,000 full-tinme and 1,500 tenporary enployees) in
the Career Service (App. 1453).% Denver “is the enployer of al
Career Service and C assified Service enpl oyees and pays their
sal aries, insurance and other benefits” (App. 1453, 3449, 3601).
What ever purpose this division served in the past, it continues
primarily because of “territorialisnt and “turf wars” (App. 3455-
3456). Denver does not consider persons enployed in one system
eligible for transfer or reenploynent rights in the other (App.
1457, 3465- 3466) .

2. Career Service: Each year, the Career Service seeks to

fill about 2,200 vacancies (App. 1460), including 1,500 full-tinme
positions (App. 3594). Wuen a city agency wishes to hire for a
vacant position fromoutside the pool of current enployees, it
nmust ask the Career Service Authority to advertise the open
position (App. 3576). Al applicants nust first submt an
application and neet the mininmumqualifications for the vacant

position (App. 1460, 3404, 3480). Applicants who neet the

2 These facts are drawn fromthe parties' stipulated facts

(App. 1453-1461), the trial testinony, and the trial exhibits.
Wth regard to exhibits, Denver stipulated to the adm ssion (App.
3233- 3234, 3691) of Exhibit 13A, which contains portions of the
City Charter (App. 1482-1492) and Career Service Rules (App.
1493-1511), and Exhibit 13C, which contains Denver's answer to
interrogatories (U S. App. 11-16).
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m ni mum qual ifications are tested and intervi ewed, dependi ng on
t he necessary skills (App. 1460-1461, 3578-3584). Based on the
results of this screening, an eligibility list is conpiled, which
can be used for up to two years (App. 3419, 3429). A short |ist
of the highest ranked candidates is provided to the agency head
for interviews (App. 1460-1461, 3420, 3429, 3587-3588), although
t he actual scores and rankings are not revealed to the agency
(App. 3598). The agency head may sel ect anyone on the list (App.
3421- 3422, 3434-3435).

Agency heads are not limted to choosing fromthe people on
the list provided by the Career Service Authority. Current
Career Service enpl oyees may request an interview fromthe agency
directly, conpletely bypassing the Career Service Authority (App.
3428, 3471). Agency heads nmay sel ect a current enployee from
anot her agency who is willing to transfer to the vacant position
wi t hout that enployee ever being tested for the particul ar
position (App. 3422-3423, 3438, 3596), so long as the enpl oyee
“meets the mninmum qualifications” (App. 1504, 3423, 3596).
| ndeed, an agency head can recruit an existing enployee for a
vacant position without having to “recruit externally” (App.
3752) and “w thout ever going through any of the lists” (App.
3472, 3473, 3598). However, the Career Service Authority has
deci ded that persons enployed in the Classified Service system

are not eligible for such a transfer to a vacant position in the
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Career Service system (App. 1457).°3

3. (Cdassified Service: The Cassified Service system

shares nmuch in common with the Career Service. Like the Career
Service, the Classified Service purports to be a “nmerit systenf
(App. 3457). It is administered by the Cvil Service Conm ssion,
whi ch establishes the application procedures for entry-|evel
police officers (App. 1461, 1487, 3644). Like the Career Service
Aut hority, the G vil Service Conmm ssion admnisters witten and
oral exam nations for all Cassified Service positions, and ranks
applicants based on their scores (App. 1461, 1487-1488, 3644,
US. App. 12-14). If an applicant with a passing score is a
veteran, or a wi dow or wi dower of a veteran, the score is
adj ust ed upwards based on “veteran preference points;” veterans
may get nore “preference points” if they have a service-connected
disability (App. 3466; U. S. App. 14).

Those applicants who get passing marks are then adm ni stered
a physical abilities test, a nedical test, a polygraph test, a
psychol ogi cal test, and a background check (App. 1461, 3644- 3645;
U S App. 14-15). Wen the agency head (here the Manager of
Safety) wishes to hire a new police officer, she so inforns the

Commi ssion, which certifies the nanes of the three hi ghest ranked

® In 1993, the Personnel Director for the Career Service
Aut hority was asked to exam ne whet her such transfers woul d be
possi bl e (App. 3441, 3445-3446). After reviewing the Gty
Charter, the Career Service rules, and a state court opinion, and
consulting wwth his staff and a | aw school graduate, he
determned in a matter of hours that they were not perm ssible
under local law and that the ADA did not preenpt the inplicit
prohi bition on such transfers (App. 3446-3447, 3449, 3541).
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applicants (App. 1488; U S. App. 16). Simlar procedures are
foll owed for pronotions (App. 1490).

Li ke the Career Service, there are circunstances in which
t he exam nation and ranking system may be bypassed. Forner
Cl assified Service enpl oyees who were separated under honorabl e
ci rcunst ances nmay be reenpl oyed wi thout conpeting agai nst the
general applicant pool (App. 1488). Simlarly, “[t]ransfers
within the classified service nmay be nade from one departnent to
a simlar position in another, w thout exam nation” (App. 1492,
3279).

4. The Denver Police Departnent: Police Departnent

enpl oyees are in both personnel systens -- about 1,426 fromthe
Classified Service and 200 fromthe Career Service (App. 1453,
3456). Every year, between 24 and 36 Career Service vacancies
occur in the Police Departrment (App. 1460).

Evi dence denonstrated that persons determ ned to be
qualified by Classified Service exam nations were presunptively
qualified to performcertain jobs in the Career Service. 1In the
past, police officers had performed many duties within the Police
Departnment that were not directly related to police work, such as
wor ki ng as police dispatchers or as evidence clerks in the
property bureau (App. 3477-3478, 3619). The Departnent did not
have any “fornmal test” for deciding which police officers were
qualified to do those specialized jobs within the Departnent
(App. 3621), but instead apparently assuned that people qualified

as police officers were usually qualified for nost of these jobs.
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If there were special skills necessary for a specific job, the
Departnment relied on informal screening nethods (App. 3620,
3623).

Many positions that were previously perforned by police
of fi cers have been converted in recent years to “civilian”
positions (App. 3475-3476, 3619). Thus, for exanple, the jobs of
police dispatcher or evidence clerk, which used to be perforned
by a police officer, are now perfornmed by Career Service
personnel (App. 3477-3479, 3619). The qualifications for the
j obs were not changed, save for the fact that the job-holders no
| onger have to be able to make an arrest or fire a gun (App.
3476, 3480, 3619-3620).

5. Jack Davoll: Davoll was an experienced | aw enforcenent

of ficer when he was hired by the Denver Police Departnent in 1984
(App. 1457-1458, 2947-2950). He served for nine years and
recei ved high perfornmance ratings and nunerous conmendati ons
until his disability-related retirement (App. 1458, 2964- 2967,
2977). Davoll was injured on the job (App. 1458). Thereafter,
he was “nedically precluded” frommaking a forcible arrest (App.
1458). It is uncontested that the ability to nake a forcible
arrest is an essential function of the job of police officer
(App. 916), and as such, Davoll was disqualified by his injury
fromthat job (App. 3033). This happens to about four Denver
police officers each year (App. 1460).

At the tinme Davoll was separated fromthe Police Departnent,

there were a nunber of vacant positions in the Police Departnent,
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as well as other Denver agencies, for which he was qualified
based on his experience as a Denver |aw enforcenent official.
(App. 1454-1456, 3481, 3619). These included jobs such as a
Senior Crimnal/Cvil Investigator and Staff Probation Oficer
(App. 1461). Davoll applied for the latter two positions (App.
1461), and Denver found himto be qualified (App. 3010, 3405-
3406, 3696-3697; see al so 3006-3008, 3011). While Davoll was
allowed to apply for these jobs just |like a nmenber of the general
public (App. 3597), he was infornmed that a “transfer” or
“reassignnment” directly to a vacant position for which he was
gqualified was not permtted (App. 2992, 3495-3497). He was not
appointed to any of those positions (App. 3010).
SUVVARY OF ARGUMENT

Jack Davoll had worked for the Gty and County of Denver as
a police officer for nine years when he suffered an injury that
| eft himunable to performan essential function of his job, i.e.
make a forcible arrest. Although he could no | onger be a police
officer, he wanted to conti nue working for Denver by transfering
to anot her position for which he was qualified. But Denver
refused to reassign himto a vacant position, arguing that he
woul d have to conpete with all other applicants, including those
Wi th no experience in city governnent.

When Congress passed the Anericans with Disabilities Act
(ADA), it recogni zed that sone enpl oyees who were qualified when
hi red woul d be becone di sabled and unable to performtheir jobs.

Congress sought to protect those workers by requiring enpl oyers
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to provide the “reasonabl e accommopdati on” of “reassignnent to a
vacant position.” A jury found that Davoll was an i ndividual
with a disability, that he was qualified for vacant positions in
exi stence at the tine of his separation, and that reassigning him
to a vacant position would not be an “undue hardshi p” to Denver.
As we read Denver's brief, it raises 14 separate clains of error
in an effort to overturn the jury's verdict. |In essence, Denver
argues that it has no obligation to reassign Davoll, and, despite
the jury's findings, that to do so would be an undue hardshi p.
ARGUMENT
I

THE DI STRI CT COURT PROPERLY | NSTRUCTED THE JURY
ON QUESTI ONS OF LI ABILITY

A The District Court Did Not Err in Charging the Jury
that Denver's Failure to Reassign Davoll to a Vacant
Position for Which He Was Qualified Could be a
Violation of its Duty to Reasonably Accomopdat e
The ADA defines discrimnation to include “not making
reasonabl e acconmodati ons to the known physical or nental
limtations of an otherw se qualified individual with a
disability who is an applicant or enployee, unless such covered
entity can denonstrate that the acconmodati on woul d i npose an

undue hardship on the operation of the business of such covered

entity.” 42 U.S.C 12112(b)(5)(A); 29 C.F.R 1630.9.% The ADA

* As noted above, the United States' case on behal f of
Davol | was brought under Title Il of the ADA. However, to ensure
that public entities governed by both Title | and Title Il are
subject to a uniformdefinition of discrimnation, the Attorney
General has provided that “the requirenents of title |I of the
Act, as established by the regulations of the [EECC] in 29 CFR

(continued. . .)
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provi des that the “term'reasonabl e acconmodati on' may i ncl ude
* * * job restructuring, part-tine or nodified work schedul es,

reassignment to a vacant position, acquisition or nodification of

equi pnent or devices, appropriate adjustnent or nodifications of
exam nations, training materials or policies, the provision of
gqualified readers or interpreters, and other sinmlar
accomodations.” 42 U S.C 12111(9) (enphasis added); 29 C F.R
1630.2(0)(2)(ii). One of the nobst conmon situations in which the
reassi gnment provision cones into play is when a |ong-tine

enpl oyee without a disability receives an injury (often tines on-
t he-job) that disables him naking himunable, even with other
reasonabl e accommobdations, to performthe essential functions of

his current job. Cf. Nancy Mudrick, Enploynent Discrimnnation

Laws for Disability: Utilization and Qutcome, 549 Annal s Am

Acad. Pol. & Soc. Sci. 53, 67, 69 (1997). Nevertheless, the
enpl oyee is willing and qualified to performother jobs for the
same enpl oyer.

Denver argues (Br. 17-18) that Instructions 19 and 20 (App.
1447-1449) erroneously charged the jury that reassignnent coul d
ever be required as a “reasonabl e acconmpdation.” It argues that

by providing that reasonabl e acconmodati on “nmay i ncl ude”

*(...continued)
part 1630, apply to enploynent * * * by a public entity if that
public entity is also subject to the jurisdiction of title I.”
28 CF. R 35.140(b)(1). W will therefore rely on the | anguage
of Title | and the EEOCC s regul ations in discussing Denver's
obl i gations, as has Denver (Br. 12, 17). See generally Bl edsoe
v. Palm Beach County Soil & Water Conservation Dist., 133 F.3d
816 (11th Cir. 1998).
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reassi gnment, reassignnment is always optional and thus failure to
reassi gn can never be a violation of the ADA. W disagree. For
if reassignnent is optional, then the whole list is optional, and
a judicially enforceable duty to provide reasonabl e acconmodati on
is sinply illusory. That would be contrary to Congress' intent

“to provide clear, strong, consistent, enforceable standards

addressing discrimnation against individuals with disabilities.”
42 U. S. C. 12101(b)(2) (enphasis added). Instead, the ADA
requi res reasonabl e accommodations for qualified individuals, 42
US C 12112(b)(5)(A), and provides a list of actions that courts
may require of enployers as reasonabl e acconmopdati ons under
appropriate circunstances, 42 U S. C 12111(9).

Congress' use of the phrase “may include” does not require a
contrary result. For exanple, 42 U S.C. 2000e-5(g), the renedi al
provision of Title VII, provides that “the court may * * * order

such affirmative action as nmay be appropriate, which may incl ude,

but is not limted to, reinstatenent or hiring of enployees, with
or without back pay * * * , or any other equitable relief as the

court deens appropriate.” In Al benmarle Paper Co. v. Mody, 422

U S. 405 (1975), the Suprenme Court explained that the phrase “may
include” did not give the district court unlimted discretion in
determ ni ng when to award back pay. While the Court acknow edged
that “like all other renedi es under the Act, [back pay] is one
which the courts "may' invoke,” it explained that that “hardly
means that it is unfettered by neani ngful standards or shi el ded

fromthorough [judicial] review.” 1d. at 415-416.
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We are not suggesting that reassignnment is always required.

See Terrell v. USAir, 132 F.3d 621, 625 (11th Cr. 1998). By

listing various potential accommobdations, the statute “inplicitly
recogni zes that there nmay be cases calling for one renedy but not
anot her.” Moody, 422 U. S. at 416. |In Mody, the Court |ooked to
the structure and purpose of Title VII to conclude that back pay
was the presunptive renedy under nost circunstances. [d. at 416-
418. Simlarly there are circunstances when the failure to
reassign is a violation of the ADA's duty to acconmodate, save
for the enployer's affirmative defense of “undue hardship.” See

McCreary v. Libbey-Onens-Ford Co., 132 F.3d 1159, 1165 (7th Gr.

1997); Terrell, 132 F.2d at 625; Benson v. Northwest Airlines,

Inc., 62 F.3d 1108, 1114-1115 (8th Cr. 1995). Drawing fromthe
| anguage of the statute and the EEOC s regul ati ons and
Interpretative Quidance,® if the following five conditions exist
then an enployee with a disability is entitled to a reassi gnnment
under the ADA absent proof by the enpl oyer of “undue hardship.”
First, by definition the accommpdati on of “reassignment to a

vacant position” only applies to enpl oyees who have a current

> Congress delegated to the EEOCC the authority to
pronmul gate regul ations to enforce Title I. 42 U S.C 12116. As
such, its regulations are entitled to “great deference,” since
t hey have the “force of law unless “arbitrary, capricious, or

mani festly contrary to the statute.” Sutton v. United Air Lines,
Inc., 130 F.3d 893, 899 n.3 (10th G r. 1997) (citing Chevron
US A, Inc. v. Natural Resources Defense Council, Inc., 467 U. S

837, 844 (1984)). Wile the EEOC s Interpretive Quidance to its
regulations is not entitled to Chevron deference, see ibid., as
evi dence of the “agency's fair and considered judgnent” on the
nmeani ng of its regulations, it is “controlling unless plainly
erroneous or inconsistent with the regulation.” Auer v. Robbins,
117 S. C. 905, 911-912 (1997) (internal quotations omtted).
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assignment. “Reassignnent is not available to applicants.” EECC
Interpretive GQuidance, 29 CF. R Pt. 1630, App. § 1630.2(0).
Second, the enpl oyee nust be a person with a disability who can
no | onger performthe essential functions of his current
position, even with reasonabl e acconmodation. See M Creary, 132

F.3d at 1165; Gle v. United Airlines, Inc., 95 F.3d 492, 498

(7th CGr. 1996). Reassignnment should generally be viewed as a

| ast resort; to ensure that reassignnment does not lead to

wor kpl ace segregation, enpl oyees should be accommobdated in their
current positions if such accommodati ons do not constitute an
undue hardship. EECC Interpretive Guidance, 29 CF. R Pt. 1630,
App. 8§ 1630. 2(0).

Third, the enpl oyee nust request (or otherw se nmake known)
his or her desire to be reassigned, unless he or she knows that
such a request would be futile. W discuss this requirenent in
nore detail in Part |1.D

Fourth, again obvious fromthe text of the statute,
reassignnment is only required to a “vacant position.” Thus,
there is no obligation to reassign the enployee to an al ready
occupi ed position, or create a new position to accommobdate the

worker. See Wite v. York Int'l Corp., 45 F.3d 357, 362 (10th

Cir. 1995) (citing EECC Interpretive Quidance, 29 CF. R Pt

1630, App. 8 1630.2(0)). Nor does the ADA require an enployer to
pronote a di sabl ed enpl oyee as an accommodati on. See ibid.

| nst ead, enployers should attenpt to “reassign the individual to

an equival ent position, in terns of pay, status, etc.,” if the
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enpl oyee is qualified for such a vacant position, otherw se the
enpl oyer “may reassign an individual to a | ower graded position.”
EEQCC Interpretive Quidance, 29 CF. R Pt. 1630, App. 8§ 1630.2(0).

Fifth, an enpl oyer does not have to reassign an enpl oyee to
a job for which he is not qualified. See Wite, 45 F.3d at 362;
Gle, 95 F.3d at 499. Denver argues (Br. 18, 21-22) that this
requi renment shoul d be understood to require only that it appoint
an enpl oyee to a position for which he woul d have been sel ected
t hrough the regul ar selection process. But such a rule would
conpletely negate the “reassignnent” requirenent. For “'allow ng
the plaintiff to conpete for jobs open to the public is no

accommpdation at all.'” Ransomv. Arizona Bd. of Regents, 983

F. Supp. 895, 902 (D. Ariz. 1997).

As a matter of equity, Congress could reasonably require
t hat enpl oyers show sone loyalty to current enpl oyees, especially
t hose who have served to the enployer's satisfaction. Enployers
shoul d not be free to discard | oyal enployees who becone
di sabl ed, so long as those enployees are qualified to fill open
positions in the enployer's workforce.

The ADA was intended to overcone overgeneralizations and
stereotypes that led to enployers underestimating the productive
val ue of people with disabilities and the benefits that would
accrue to the enployer if they were given accomobdati ons. See

Cool baugh v. Louisiana, No. 96-30664, 1998 W. 84123, at *7 (5th

Cr. Feb. 27, 1998); Vande Zande v. Wsconsin Dep't of Adm n., 44

F.3d 538, 543 (7th Cr. 1995). These benefits could be
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especially great with regard to current enployees. Requiring
reassignment in certain cases recogni zes “the benefits that
[ enpl oyers] derive from accommodating the special needs of
exi sting enpl oyees, which they do not gain fromserving those of

applicants.” Barth v. Gelb, 2 F.3d 1180, 1189 (D.C. Cir. 1993),

cert. denied, 511 U. S. 1030 (1994); see S. Rep. No. 116, 101st
Cong., 1st Sess. 31-32 (1989). Recruiting and sel ecting new

enpl oyees i npose high search costs on an enployer.® By
reassi gni ng soneone the enployer has al ready found suitable for
enpl oynent and who is famliar with the organi zational rules, the
enpl oyer is able to avoid the bul k of these costs.’ Moreover,
such a policy encourages enpl oyees to nmake | ong-terminvestnents
in the organization and gain firmspecific skills, both of which

benefit the enployer.® This is presumably why nost enpl oyers

6

See, e.q9., Matthew T. CGolden, On Replacing the

Repl acenment Worker Doctrine, 25 Colum J.L. & Soc. Probs. 51, 84
(1991) (noting that “substantial costs may be involved in
recruiting” workers).

" See, e.qg., Oiver E. WIllianmson, The Econonics of

Organi zation: The Transaction Cost Approach, 87 Am J. Soci ol ogy
548 (1981); see also Frederick C. Collignon, The Role of
Reasonabl e Accommpdation in Enploying D sabled Persons in Private
I ndustry, in Disability and the Labor Market 196, 209-210 (Monroe
Berkowitz & M Anne Hi |l eds., 1986) (noting other potenti al

savi ngs for enployer by reassigning current enployees with
disabilities). This conmon sense observation was confirned by
the Personnel Director for Denver's Career Service Authority at
trial (App. 3463).

8

See, e.qg., Mchael L. Wachter & CGCeorge M Cohen, The Law and
Economi cs of Collective Bargaining, 136 U Pa. L. Rev. 1349,
1358- 1361 (1988); Leonard Biernman & Rafael Cely, The Need for
Real Striker Replacenent Reform 74 N.C. L. Rev. 813, 818 (1996);
Col l'i gnon, supra, at 228. |Indeed there is sone evidence that
enpl oyees who are injured and wi sh to continue working, but are

(conti nued. . .)
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(i ncludi ng Denver) have policies that permt transfers of
exi sting enpl oyees without the rigorous screening required of new
hires. “Thus there is economc logic as well as noral truth
behind the intuition that distinguishes between 'famly' and
"stranger' and the level of obligation owed to each.” Barth, 2
F.3d at 1189.
The jury was expressly instructed on all five of these
el enents (App. 1447-1448). And, of course, the jury was charged
as to Denver's “undue hardshi p” defense (App. 1450), an
instruction to which Denver raises no chall enge.
B. The District Court Did Not Err in Charging the Jury
t hat Enpl oyees with Disabilities Need Only Be Qualified
for a Vacant Position To Wi ch They Can be Reassi gned,
Rat her Than the Position They Currently Hold
Denver argues (Br. 13) that Instruction 16 (App. 1444)
erroneously charged the jury on the proper definition of
“qualified individual with a disability.” According to Denver
(Br. 12), the jury should have been charged that plaintiffs had
to show that they were qualified for their current police officer

positions in order to be entitled to any reasonabl e

accommodat i on, including reassignnment.?®

(... continued)

forced to take work with a new enpl oyer, receive | ower wages
“because of the loss of firmspecific nmatches.” Morley Gunderson
& Dougl as Hyatt, Do Injured Workers Pay for Reasonable
Accommpdation?, 50 Indus. & Lab. Rel. Rev. 92, 95 (1996).

° It is not clear that Denver preserved this claimfor appeal.
The district court stated that Denver had preserved any
objections to jury instructions which it made in its first set of
proffered instructions with objections (App. 2741). |In the first
set of proffered instructions, the United States' propose

(conti nued. ..)
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That argunent is contrary to the plain text of the statute,
whi ch defines a “qualified individual with a disability” as “an
individual with a disability who, with or without reasonabl e
accomodati on, can performthe essential functions of the

enpl oyment position that such individual holds or desires.” 42

U S C 12111(8) (enphasis added); 29 CF. R 1630.2(m. Thus, in
cases invol ving reassignment as a potential accommobdation, this
Court has considered not only whether “a reasonabl e accommbdati on
woul d enabl e the enployee to do [his current] particular job,”
but al so “whet her the enpl oyee could be transferred to other work

whi ch could be done with or wi thout accommodati on.” Gonzagowski

°(C...continued)

“qualified individual wwth a disability” instruction charged that
a plaintiff need be qualified for the position to which he seeks
reassi gnment and that an “individual seeking reassignnent to a
vacant position as a 'reasonabl e accombdati on' need not be the
best qualified person available for that position” (App. 1408i).
Denver objected to this instruction “on the basis that this
definition would result in providing not just reassignnent but

al so preference in hiring to individual[s] with disabilities that
is not required under the ADA” (App. 1408i). W read that

obj ection as applying only to the “best qualified person” portion
of the charge, which the court declined to use (App. 2774). At
no point did Denver challenge this instruction on the grounds
that an enployee had to be qualified for his current job.

Because Denver is raising a new objection to a different part of
this instruction, its claimis subject to plain error review

See Fed. R Civ. P. 51 (nmust object to jury instructions,
“stating distinctly the matter objected to and the grounds of the
objection”); Cartier v. Jackson, 59 F.3d 1046, 1050 (10th Cr
1995). Nevertheless, for the reasons discussed in the text, this
instruction was not error at all, nmuch less plain error.

Denver al so suggests (Br. 11-12) that it is challenging the
district court's decision to deny it summary judgnent on this
i ssue. However, it is well-settled that a denial of summary
j udgnment nerges with the verdict and is not appeal abl e after
trial. See Whalen v. Unit Rig, Inc., 974 F.2d 1248, 1251 (10th
Cr. 1992), cert. denied, 507 U S. 973 (1993).
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v. Wdnall, 115 F.3d 744, 747 (10th Cr. 1997) (citing Wite, 45
F.3d at 360). This is also consistent with the approach of other
courts of appeals that have held in reasonabl e acconmodati on/
reassi gnment cases that the enpl oyee need only show that he or
she is qualified for the vacant position.*

| ndeed, this Court recently recognized i n Whodnan v. Runyon,

132 F. 3d 1330, 1340 (10th Cr. 1997), that “[r]equiring that
plaintiffs denonstrate they are capable of performng their
original job would disqualify the very individuals the
[reassi gnnent provision] is intended to benefit.” It

specifically relied on Gonzagowski and Wiite, an ADA case, in

hol di ng that deci ding whether a person is “qualified” requires an
exam nation of “the availability of other jobs the plaintiff

m ght do.” 1bid. The jury was thus properly instructed on this
matter.

C. The District Court Did Not Err In Charging the Jury As
to The Definition of Disability

The ADA defines a “disability” to include “a physical or
mental inpairnent that substantially [imts one or nore of the
major life activities of such individual.” 42 U S C
12102(2) (A). A “mjor life activity” includes “functions such as

caring for oneself, perform ng manual tasks, wal ki ng, seeing

10 See, e.g., MCreary, 132 F.3d at 1165; Stone v. City of
Mount Vernon, 118 F.3d 92, 99 (2d Gr. 1997), cert. denied, 1998
WL 69645 (Feb. 23, 1998); Gle, 95 F.3d at 498-499; Shiring v.
Runyon, 90 F.3d 827, 831-832 (3d Cir. 1996); Daugherty v. Gty of

El Paso, 56 F.3d 695, 699 (5th Gr. 1995) (“Contrary to the
city's position, we do not read the statutory reference to
enpl oyment an individual 'desires' as applicable only to job
applicants.”), cert. denied, 116 S. C. 1263 (1996).
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heari ng, speaking, breathing, |learning, and working.” 29 C.F.R
1630. 2(i). Denver concedes (Br. 34-35) that Instructions 13 and
14 “correctly” charged the jury on what constitutes a “major life
activity” (App. 1440), and “substantially limted in a major life
activity” (App. 1441).

I nstead of challenging its content, Denver argues (Br. 33-
34) that the court erred in giving Instruction 13 because
plaintiffs did not allege that they were substantially limted in
a mpjor life activity other than working. Yet as Denver
inplicitly concedes by limting this claimof error to “private
plaintiffs” (Br. 33, 34), the United States' conplaint filed on
behal f of Davoll clearly alleged that Davoll “has a physical
i npai rment that substantially limts one or nore of his major
life activities, including wal king, standing and working” (App.
125) . 1

Denver also clainms (Br. 34-35) that the second paragraph of
Instruction 15 (App. 1442-1443), concerning what it neans to be
“substantially limted in the myjor life activity of working,”

msled the jury. As this Court explained in Bolton v. Scrivner,

Inc., 36 F.3d 939 (10th Cr. 1994), cert. denied, 513 U S. 1152
(1995), “'[t]he inability to performa single, particular job

does not constitute a substantial |limtation in the myjor life

' I'n addition, the court correctly held that private
plaintiffs' allegation (App. 4) that they had “sustained
injuries” and that “[d]Jue to those injuries, plaintiffs are
gqualified individuals with disabilities as defined in the ADA "
net their obligations to put Denver on notice of their theory of
the case (App. 2744, 2771-2772).
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activity of working.'” 1d. at 942 (quoting 29 C F. R
1630.2(j)(3)(i)). Instead, “[t]o denpbnstrate that an inpairnent
"substantially limts' the major life activity of working, an
i ndi vi dual nust show 'significant[] restrict[ion] in the ability

to performeither a class of jobs or a broad range of jobs in

various classes as conpared to the average person having

conparable training, skills and abilities.'” |bid.

I ndi viduals can be limted in several magjor |ife activities
at once. But when “work” is the major life activity at issue,
the factfinder nust nake use of a special nulti-pronged test.

Id. at 943. The EECC has thus urged that only “[i]f an
individual is not substantially limted with respect to any ot her
major life activity, [then] the individual's ability to perform
the major |ife activity of working should be considered.” EECC
Interpretive Guidance, 29 CF. R Pt. 1630, App. 8§ 1630.2(j).

Thi s gui dance has been adopted by a nunmber of courts, see, e.d.,

Katz v. Gty Metal Co., 87 F.3d 26, 31 n.3 (1st Cr. 1996);

Dut cher v. Ingalls Shipbuilding, 53 F.3d 723, 726 & n. 10 (5th

Cr. 1995), and was the basis of the second paragraph of
I nstruction 15.

Denver clains (Br. 34-35) that Instruction 15 led the jury
to disregard Instructions 13 and 14. The jury was charged that
“[i]n followng ny instructions, you nust follow all of them and
not single out sonme and ignore others” (App. 1462), and in
reviewing the instructions, this Court nust |ikew se view them as

a whol e, see Mason v. Gkl ahoma Turnpi ke Auth., 115 F. 3d 1442,
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1454 (10th G r. 1997). Instruction 15 specifically charges the
jury to “first consider whether an inpairnment limts sone other
major life activity” than working (App. 1442). 1In doing so, the
jury would naturally refer to the previous instruction,
I nstruction 14, which Denver concedes (Br. 34) articulated the
proper analysis. By instructing the jury to “first consider” an
inmpairment on a major life activity other than working before
addressi ng working, the instruction did nothing other than
provi de a sequence for consideration of the issues.

D. The District Court Did Not Err In Charging the Jury

t hat Enpl oyees Need Not Request Reassignment |f They
Know Any Such Request Wuld Be Futile

Denver challenges (Br. 13-14) Instructions 17 and 20. 1In
I nstruction 17 the court charged the jury that although an
enpl oyee is generally “responsible for informng the enpl oyer of
the need for a 'reasonabl e accommodation,'” an enpl oyee “is not
required to request reassignnment or transfer if he or she is
aware that an enployer has a policy of not providing that form of
reasonabl e accommodati on” (App. 1445). Instruction 20 restated
this charge in slightly different |anguage, requiring the jury to
find that each plaintiff “asked to be reassigned, or, but for his
or her know edge of the enployer's 'no-reassignnent' policy,
woul d have asked to be reassigned” (App. 1448).

W have no disagreenent with the general proposition
expounded by Denver -- that the “appropriate reasonabl e
accomodation is best determ ned through a flexible, interactive

process that involves both the enployer and the qualified
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individual with a disability.” EECC Interpretive Qi dance, 29

CF.R Pt. 1630, App. 8 1630.9; see Bulteneyer v. Fort \Wayne

Community Schs., 100 F.3d 1281, 1285-1286 (7th Gir. 1996). But

here it was undi sputed that (1) there was no acconmobdati on t hat
woul d permt plaintiffs to performtheir current jobs as police
of ficers (App. 1517); and (2) “Denver's stated policy prohibits
t he reassignnment or transfer or police officers * * * to Career
Service positions within or outside the Denver Police Departnent”
(App. 1457). Requiring plaintiffs to ask for a reassi gnment,
even t hough they knew that Denver would not do so, would be an
exercise in futility.

As such, Instructions 17 and 20 are a proper exposition of
the “futile gesture” doctrine, which holds that “[w] hen a
person's desire for a job is not translated into a fornmal
application solely because of his unwillingness to engage in a
futile gesture he is as much a victimof discrimnation as is he

who goes through the notions of submtting an application.”

| nternational Bhd. of Teansters v. United States, 431 U S. 324,

365-366 (1977). VWiile this doctrine is well-established in the
Title VII context, its roots arise fromgeneral equity
principles. See id. at 366. That the basis of the “futile
gesture” doctrine is not limted to Title VII is further
evidenced by its use in a variety of |legal areas, including
questions of exhaustion, see McCarthy v. Mdigan, 503 U S. 140,
148 (1992); Chenical Wapons Wrking Goup v. Departnment of the

Arny, 101 F.3d 1360, 1362 (10th Cr. 1996); Urban v. Jefferson

County Sch. Dist. R 1, 89 F.3d 720, 724 (10th
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Cir. 1996), and standing, see Sporhase v. Nebraska, 458 U S. 941,

944 n.2 (1982). And Congress expressly stated in the |egislative
history that it expected the doctrine to apply to ADA acti ons.
See H R Rep. No. 485, Pt. Il, 101st Cong., 2d Sess. 82-83 (1990)
(describing the “futile gesture” doctrine of Teansters and
stating “[t]he Comrittee intends for this doctrine to apply to
this title”); S. Rep. No. 116, supra, at 43 (simlar). Thus, the

charge contained in Instruction 17 was correct. Cf. Bulteneyer

100 F. 3d at 1285.

In any event, even if error, the instruction was harnl ess.
The evi dence was uncontested that Davoll requested that Denver
reassign himto a vacant position, but that Denver refused to do
so on the basis that there was a policy prohibiting such
reassi gnments (App. 1458, 1480, 2992, 3027-3028, 3152-3153, 3495-
3497, 3683). Thus Davoll met his obligation, if any, to initiate
the (in this case futile) interactive process.

E. The District Court Did Not Err in Refusing to Charge
the Jury That Denver Meets its (Cbligation under the ADA
by Treating Enpl oyees with Disabilities the Sane as
O her Enpl oyees

Denver argues (Br. 19-22) that the district court erred in

not instructing the jury in Instruction 1 (App. 1425-1426) that

Denver did not “discrimnate[] against” the plaintiffs because
they “were treated the same as all other enployees of the Cty”
(App. 1414 (proposed jury instruction); App. 2768-2769 (district
court refusal)). To the contrary, it would have been error to so

charge the jury in this case.
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The ADA is a detailed and conprehensive statute intended to
integrate people with disabilities into the econom c and soci al
mai nstream See 42 U.S.C. 12101(a)(8); S. Rep. No. 116, supra,
at 2; HR Rep. No. 485, Pt. Il, supra, at 22. And it clearly
prohibits treating people with disabilities worse than simlarly
situated people without disabilities based on prejudices,
stereotypes, or invalid overgeneralizations. See 42 U. S.C
12112(b)(1); EEOC Interpretive Guidance, 29 CF. R Pt. 1630, App.
§ 1630.5. But that is not the extent of the ADA's reach. For
Congr ess concl uded that discrimnation against persons with
di sabilities consisted of not only “outright intentional

exclusion,” but also the “failure to nake nodifications to
existing facilities and practices.” 42 U S.C. 12101(a)(5). The
ADA t hus defines discrimnation to also include “not nmaking
reasonabl e accommodations to the known physical or nental
[imtations of an otherwi se qualified individual with a
disability who is an applicant or enployee, unless such covered
entity can denonstrate that the accomodati on woul d i npose an
undue hardship on the operation of the business of such covered
entity.” 42 U S.C 12112(b)(5)(A).

This Court has held that a person with a disability states a
cl ai m agai nst her enpl oyer under the ADA by alleging a failure to

provi de reasonabl e acconmodati ons so that she could performthe

essential functions of her job. See, e.qg., Lowe v. Angelo's

Italian Foods, Inc., 87 F.3d 1170, 1174 (10th G r. 1996). The

Court did not suggest that the enployer could escape liability



-27-
sinply by showing that it does not provide such accomodations to
all its enployees. Indeed, “the thrust of a reasonable
acconmodation claimis that a defendant nust make an affirmative

change in an otherwise valid aw or policy.” Bangerter v. Oem

Gty Corp., 46 F.3d 1491, 1501-1502 (10th G r. 1995); see also
Riel v. Electronic Data Sys. Corp., 99 F.3d 678, 681 (5th Gr

1996) .
Wil e, as we di scussed above, the precise scope of an
enpl oyer' s reasonabl e accommopdation duty is contingent on a
nunber of factors, Denver's proposed instructions were not a
correct statenment of the | aw when the claimis discrimnation
through a failure to reasonably accomodate a disability.
I

DENVER S CLAI M5 REGARDI NG THE SUFFI Cl ENCY OF THE EVI DENCE W\ERE
NOT PRESERVED FOR APPEAL AND, | N ANY EVENT, ARE | NCORRECT

As to Davoll, Denver argues that the jury's verdict was not
supported by sufficient evidence in two areas: (1) that Davol
was a qualified individual with a disability (Br. 11-12); and
(2) that reassignnment of qualified individuals to vacant
positions was an “undue hardship” (Br. 18).% It did not
properly preserve its sufficiency clains for appeal because it
failed to nake a notion for judgnent as a matter of |aw (JMOL) at
the close of all the evidence pursuant to Fed. R Cv. P. 50(b).

As such, it is barred fromraising those clains on appeal.

2 Denver also argues (Br. 14-16) that the evidence was

insufficient as to plaintiffs Cair and Escobedo because they did
not show there were vacant jobs avail able for reassignnent for
which they were qualified. W do not address that claim
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1. In this case, Denver never noved for JMOL on its “undue
hardshi p” claim Factual sufficiency “issues not raised in a
notion for directed verdict may not be * * * considered on

appeal .” Hinds v. CGeneral Mtors Corp., 988 F.2d 1039, 1045

(10th Gr. 1993); see EDIC v. United Pac. Ins. Co., 20 F.3d 1070,

1076 (10th Cir. 1994) (“Defendant's failure to raise the bond
coverage issue in its directed verdict notion precludes us from
reviewi ng the sufficiency of the evidence to support the jury's

bond coverage finding.”); Geen Constr. Co. v. Kansas Power &

Light Co., 1 F.3d 1005, 1012-1013 (10th G r. 1993) (“It has | ong
been the rule that failure to nove for a directed verdict
precludes | ater appellate review of the sufficiency of the

evi dence.”). "

Denver did nove for JMOL at the end of the plaintiffs’ case
on the grounds that “they have not established that any of the
plaintiffs are individuals who are disabled,” and its notion was
deni ed (App. 3664-3665). However, because Denver elected to put
on a defense after its notion was denied, the notion was
ineffective in preserving its claimof insufficient evidence. It
is well-settled that “a defendant's notion for [JMOL] made at the

close of the plaintiff's evidence is deened wai ved if not renewed

at the close of all the evidence.” Karns v. Enmerson El ec. Co.,

3 Denver opposed summary judgnment on this issue in the

United States' Title | pattern-or-practice case (App. 841-842),
but did not nove for summary judgment on this ground in either
case. In any event, such a pre-trial notion could not preserve
Denver's claimthat the evidence at trial was insufficient to
support the verdict. See Walen, 974 F.2d at 1251.



-29-
817 F.2d 1452, 1455 (10th G r. 1987) (collecting cases); Wight &
MIler, Federal Practice & Procedure: Cvil 8§ 2534, at 322 (2d

ed. 1994).

Denver’s failure to nake a new JMOL notion at the cl ose of
all the evidence bars its sufficiency clains. “Failure to renew
the notion [at the close of all the evidence] prevents a
def endant from chall enging the sufficiency of the evidence on
appeal .” Karns, 817 F.2d at 1455; accord Trujillo v. Goodnan,
825 F.2d 1453, 1455 (10th Gr. 1987); Wight & MIler, supra, at
323.'" For these reasons, Denver failed properly to preserve its
argunents regarding the sufficiency of the evidence.

2. This Court has never held that sufficiency clains not

“ Prior to the 1991 Anendnents to Rule 50, this Court
recognized a “limted” exception to this rule. Karns, 817 F.2d
at 1456. It explained “a defendant's failure to nove for [JMOI]
at the close of all the evidence did not bar consideration of
[the sufficiency of the evidence] when (1) the defendant noved
for [JMOL] at the close of the plaintiff's evidence; (2) the
trial court, in ruling on the notion, sonehow indicated that
renewal of the notion would not be necessary in order to preserve
the issues raised; and (3) the evidence introduced after the
notion was brief.” |lbid. (citing Arnstrong v. Federal Nat']l
Mort gage Ass'n, 796 F.2d 366, 370 (10th Gr. 1986)). W believe
that the Arnmstrong exception did not survive the 1991 Anmendnents
to Rule 50. The Seventh Circuit, which had previously enbraced a
simlar exception, subsequently reversed itself on the issue,
expl aining that “Rule 50 was reeval uated and anmended in 1991. At
that time the Advisory Commttee made clear that Rule 50
deliberately '"retain[ed] the requirenent that a notion for
j udgnent be made prior to the close of the trial, subject to
renewal after a jury verdict has been rendered.' The Conmittee
had the opportunity to change the requirenments of Rule 50 in the
1991 anmendnents, and declined to do so. Therefore, we follow the
pl ain | anguage of the Rule * * *. 7 Downes v. Vol kswagen of Am,
41 F.3d 1132, 1139-1140 (7th Gr. 1994) (citations omtted). In
any event, the circunstances of this case do not fall within the
Arnmstrong exception, since the district court flatly denied the
nmotion (App. 3665). The absence of a reservation by the district
court is fatal to an appellant. See Karns, 817 F.2d at 1456.
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properly preserved can be reviewed for “plain error,” nor does
Denver claim®“plain error.” In any event, there is no question
t hat Denver cannot prevail under the “plain error” standard.

Denver woul d have to show “'plain error apparent on the face of

the record that, if not noticed, would result in a manifest

m scarriage of justice.' This exception, however, permts only
"extraordinarily deferential' reviewthat is 'limted to whether
there was any evidence to support the jury's verdict,

irrespective of its sufficiency.'” Patel v. Penman, 103 F. 3d

868, 878 (9th Cir. 1996), cert. denied, 117 S. C. 1845 (1997)
(citations and sonme internal quotation marks omitted). '
On the question of whether Davoll was a “qualified

individual with a disability,” Denver's only argunent (Br. 11-12)

> This is the definition of “plain error” used in the

Fourth, Fifth and Eleventh GCrcuits as well. See, e.q.

MacArthur v. University of Tex. Health Cr., 45 F. 3d 890, 896 n.8
(5th Cr. 1995); Bristol Steel & Iron Wrks v. Bethl ehem St eel
Corp., 41 F.3d 182, 187 (4th Cr. 1994); Ceorgetown Manor v.
Ethan Allen, Inc., 991 F.2d 1533, 1539-1540 (11th G r. 1993).

The First, Second and Eighth Grcuits have also stated they w |
consi der waived sufficiency clains where not granting such clains
“woul d constitute plain error resulting in a mani fest m scarri age
of justice.” See, e.qg., BE & K Constr. Co. v. United Bhd. of
Carpenters & Joiners, 90 F.3d 1318, 1325 (8th Cr. 1996); Hammond
v. T.J. Litle & Co., 82 F.3d 1166, 1172 (1st Cr. 1996); Russo v.
State of N.Y., 672 F.2d 1014, 1022 (2d G r. 1982). The Third
Crcuit has expressly rejected any “plain error” exception, see
Yohannon v. Keene Corp., 924 F.2d 1255, 1262 (3d Cr. 1991), and
the Seventh GCrcuit has “several tines nentioned this exception,
generally with faint disapproval, but [has] never adopted it.”
EEQC v. AIC Sec. Investigations, Ltd., 55 F.3d 1276, 1286 n. 15
(7th Cr. 1995). Like this Court, the Sixth and D.C. Crcuits
have not nentioned plain error as an exception when refusing to
consider the sufficiency of the evidence for failure to conply
with Rule 50. See, e.qg., Jackson v. Gty of Cookeville, 31 F.3d
1354, 1357 (6th Gr. 1994); U.S. Indus., Inc. v. Blake Constr.
Co., 671 F.2d 539, 548 (D.C. Gr. 1982).
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is that he was not qualified for a job as a police officer. But
as we explained in Part |.B, supra, that is not the proper
inquiry. Instead, the inquiry is whether he was qualified, with
or wthout reasonable accomopdation, for any vacant position, and
Denver does not chall enge the sufficiency of that evidence as to
Davoll. See pp. 9-10, supra. Conpare Br. 14-16 (challenging it
as to other two plaintiffs).

On the question of “undue hardship,” Denver argues (Br. 18)
that all ow ng reassignments would violate |ocal |aw and practice.
But not every change constitutes an “undue hardship.” Denver
must show “significant difficulty or expense.” 42 U S C
12111(10)(A); 29 CF. R 1630.2(p)(1). And there was no such
evidence at trial. Indeed, the testinony by Denver's own
wi tnesses was that they had done no studies to attenpt to
determ ne the effect of such a change, nonetarily or otherw se
(App. 3454, 3573-3574, 3601-3602, 3762). Moreover, Denver's
Chief of Police admtted it would not be an undue hardship to the
police department (App. 3618), and the Personnel Director for
Denver's Career Service Authority admtted that it would not be
an undue hardship in terns of expense (App. 3461). Wile we are
not suggesting that requiring assignnents across personnel
systens could never rise to the |evel of an undue hardship, it
remai ned Denver's obligation to show (rather than sinply assert)

that it would be significantly difficult or expensive, and this
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it did not do.®™

Denver al so seens to suggest (Br. 18, 21-22) that permtting
reassi gnments of police officers with disabilities will interfere
with its “meritocracy,” or with current enpl oyees' expectations
in a nerit-based system But the evidence at trial, discussed on
pp. 5-7, nade clear that the current systemalready permts city
enpl oyees (ot her than those who work in the C assified Service)
to transfer to a vacant position, without regard to the fornal
application process and without the need to take an exam for that
position. Moreover, there was testinony that Denver provides
preferences for veterans. The system Denver currently has in
pl ace al ready makes “exceptions” to its “meritocracy” for certain
categories of applicants and enpl oyees. Conplying with the ADA s
requi renent that current enployees with disabilities (even though
working in a different personnel system who can no | onger
performthe essential functions of their current job (which the
parties stipulated occurred approximately four tines a year (App.
1460)), but who possess the qualifications to fill a vacant

position (of which there are approximately 1,500 full-tinme

16

To the extent that Denver is suggesting (Br. 6, 18) that

any accomodation that would require a change in nmunicipal lawis
al ways an undue hardshi p, such an argunent would be contrary to
this Court's statement that “the thrust of a reasonable
acconmodation claimis that a defendant nust make an affirmative
change in an otherwise valid |law or policy.” Bangerter, 46 F.3d
at 1501-1502 (enphasis added). It would also be a conplete

i nversion of the Supremacy C ause, permtting the existence of a
|l ocal law to control the exercise of federal rights, when in fact
it is clear that the ADA preenpts any |local |aw that “stands as
an obstacle to the acconplishnent” of its objectives. United
States v. Gty & County of Denver, 100 F.3d 1509, 1512 (10th G r
1996) (discussing doctrine of “conflict preenption”).
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positions a year (App. 3594)), nust be reassigned to that vacant
position, sinply does not rise to the |level of an “undue
hardshi p.” Indeed, we would submit that a three-tenths of one
percent (0.3% reduction in job openings in a workforce the size
of Denver's is not an undue hardshi p on other enployees as a
matter of law. Denver did submt conclusory opinion testinony at
trial that enployee norale would be affected by such a scheneg,
but the jury (properly instructed on the definition of undue
har dshi p), apparently chose to not credit it, or found that it
was not sufficiently undue. Under the circunstances, we believe
the evidence at trial was sufficient to sustain the jury's
verdi ct under the normal standards of review, and is nost

certainly sufficient to withstand “plain error” review "

Y If this Court reaches the sufficiency argunents and
agrees with Denver that the district court erred in failing to
grant its notion for JMOL, this Court does not have the authority
to enter a judgnent against the plaintiffs as Denver requests
(Br. 36). Apart fromfailing to nove for JMOL at the cl ose of
all the evidence, Denver also did not renewits notion for JMOL
after the verdict. This Court has made cl ear that the
consequence of failing to file a post-verdict JMOL is that the
court of appeals is barred fromentering a judgnent for the
appellant. See Fortier v. Dona Anna Pl aza Partners, 747 F.2d
1324, 1334 (10th Cir. 1984); Brown v. Alkire, 295 F.2d 411, 414
(10th Gr. 1961); Hansen v. Vidal, 237 F.2d 453, 454 (10th G
1956). Instead, the only renedy available if this Court finds
the district court erred in denying JMOL is to grant a new tri al
on the issue. See ibid.
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11
THE DI STRICT COURT DI D NOT ERR I N I TS EVI DENTI ARY RULI NGS
A The District Court Did Not Abuse Its Discretion in
Prohi biti ng Denver From Using the Terns “Affirmative
Action” and “Special R ghts” or “Preferences” Before
the Jury

Denver argues (Br. 18-22) that the district court abused its
di scretion by granting plaintiffs' nmotion in linmne to prohibit
the use of the phrases “seeking preferences or affirmative action
or special rights” (App. 2767). But Denver was not in any way
hi ndered in making its |legal argunents. It was able to argue
that plaintiffs were only entitled to equal treatnent by invoking
other fam liar anal ogies, such as the “level playing field” (App.
2940, 2942, 3846, 3848), hiring on the basis of “status” (App.
2849, 3436), and “wanting an advantage” (App. 3834, 3839). See
al so App. 3429, 3466, 3600, 3747 (Denver enpl oyees and | awers
usi ng “preference” |anguage). And Denver does not identify any
facts that the ruling barred it fromsubmtting for the jury's
consi derati on.

The district court justified its decision in part on the
grounds that using such | anguage “would sinply nuddy the waters
and obfuscate the issues, and its prejudicial effect m ght
outweigh its probative value” (App. 2767). It is common
knowl edge that terns such as “affirmati ve action” and “speci al
rights” have come to carry significant political baggage. As was
brought to the court's attention (App. 966), Denver had only

recently been the venue for a highly contested statew de

ref erendum concerning the rights of gays and | esbians in which
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the terns “special rights” and “preferences” had becone a
rallying cry for one side of the debate. See Jane S. Schacter,

The Gay G vil Rights Debate in the States, 29 Harv. C R -C. L. L.

Rev. 283, 293-294, 300-306 (1994). It was surely permssible for
the court to exclude those words which m ght (unintentionally)

i nvoke strong feelings regarding contentious societal issues not
invol ved in this case.

B. The District Court Did Not Abuse Its Discretion By

Ref usi ng to Exclude Denver's Response to a Request for
an Adm ssion

Denver argues (Br. 25-27) that the district court abused its
di scretion in permtting one of its responses to plaintiffs
request for adm ssions to be admtted into evidence (App. 3636-
3640). Denver's response stated that it contended “that police
of ficers who cannot nake a forcible arrest and/or shoot a firearm
are qualified individuals with a disability as defined under the
ADA” (App. 506, 1513). Denver franes its argunent as whether the
court erred in holding it to its representation in the Second
Amended Pretrial order (App. 937, 956) that the response
(contained in the Defendants' First Response to Interrogatories,
Requests for Production of Docunents and Requests for Adm ssion
to Defendants) was aut hentic and adm ssi bl e.

But its real dispute is not with the docunent’'s authenticity
or admssibility per se (for it does not dispute that the
docunent is authentic and that if it does contain an adm ssion,
that it would be adm ssible as the adm ssion or statenent-

agai nst-interest of a party). Instead, Denver is really arguing
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that the court abused its discretion in not permtting it to
withdraw its adm ssion because it contained a “typographical” or
“clerical” error. Such a request is governed by Fed. R Cv. P
36(b), and is reviewed for an abuse of discretion. See Bergemann

v. United States, 820 F.2d 1117, 1121 (10th Gr. 1987).

Despite the fact that the adm ssion was consistent with
previ ous statenments by Denver's agents (see, for exanple, the
testinmony of Lt. Steven Cooper at App. 3493), the court
apparently accepted Denver's contention that there was a dispute
about whet her the response contained a typographical error.

Under the circunstances, the district court did not abuse its
discretion in permtting the adm ssion of this response as nere
evi dence, not giving any special instructions about the weight to

gi ve an admi ssion. See Rolscreen Co. v. Pella Prods. of St.

Louis, 64 F.3d 1202, 1210 (8th Gr. 1995) (district court in best
position to “assess the significance” of responses that had
“aspects of ambiguity” and did not err “in allowing the jury to
consider themalong with the other evidence”); see also In re

Corland Corp., 967 F.2d 1069, 1074 (5th Gir. 1992) (district

court did not abuse its discretion in admtting defendant's
adm ssions but not giving conclusive weight to equivocal
statenent).

We think the situation here is simlar in some respects to

Keen v. Detroit Diesel Allison, 569 F.2d 547, 553-554 (10th Gr.

1978). In Keen, one party failed to respond to a request for

adm ssion, but the plaintiff did not indicate in the pre-trial
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order that it was planning to use the default adm ssion at trial.
The district court permtted the adm ssion to be admtted as
evi dence, but also permitted counsel to present conflicting
evi dence and argue the nerits. The district court did not give a
speci al charge about the conclusive weight of an adm ssion, thus
leaving it to the jury to weigh along with all the other
evidence. In that situation, this Court found that any error was
harm ess. 1d. at 554.

Here, simlarly, the court permtted Denver to put on
evi dence regardi ng whether plaintiffs were qualified individuals
with disabilities. It also allowed Denver to inpugn its
adm ssion through its questions (App. 3641), and to argue at
closing that the statenment was a m stake (App. 3839-3840). The
district court gave no specific instruction about the adm ssion
(nor was one requested), thus leaving the jury with its general

instruction that it was “for [it] to decide how much weight to
give to any evidence” (App. 1432). As Denver concedes (Br. 26),
“the district court * * * ininstructing the jury, nade it clear
that it remained plaintiffs' burden to prove that the three
plaintiffs * * * were qualified individuals with disabilities.”
Under the circunstances, refusing to exclude the adm ssion from

evi dence was not an abuse of discretion.

C. The District Court Did Not Abuse Its Discretion in
Permitting Dr. Kleen to Testify

Denver referred Davoll to Dr. Yechiel Kleen for an
i ndependent nedi cal exam nation and for treatnment (App. 3052,

3061), and Dr. Kleen was called by the United States to testify
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at trial as a treating physician (App. 3046-3121). Denver argues
(Br. 27-29) that the district court abused its discretion in
permtting Dr. Kleen to testify because he gave expert testinony
wi t hout being previously disclosed as an expert pursuant to Fed.
R GCv. P. 26(a)(2)(A. But Dr. Kleen was not giving expert
testinmony, and thus did not fall within the scope of the
di scl osure requirenent.

Dr. Kleen's testinony consisted of fact and opinion
Because the appendi x page Denver refers to in its brief to
support its argunent (App. 2756) does not contain any testinony,
it is difficult to respond specifically to its general claim (Br.
28) that Dr. Kleen testified “far beyond the facts nmade known to
hi m during the course of the care and treatnent of” Davoll. To
the contrary, a review of Dr. Kleen's direct exam nation (App
3046- 3090) shows that unlike an expert, who normally relies on
the reports of third-parties as the factual basis for her
opinions, Dr. Kleen was testifying as to Davoll's condition based
on his personal know edge.

Second, Denver suggests that Dr. Kl een provided “expert”
opi nion on Davoll's physical and nental state, which would have
required the United States to disclose his identity prior to
trial as a person who will “present evidence under Rules 702,
703, or 705 of the Federal Rules of Evidence.” Fed. R GCv. P.
26(a)(2)(A). (The United States would not have been required to
submt to Denver the witten report generally required of experts

under Rule 26(a)(2)(B) because that rule only applies to persons
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“retained or specially enployed to provide expert testinony in
the case.” See Fed. R CGv. P. 26(a)(2) 1993 Advisory Comm
Notes (“A treating physician, for exanple, can be * * * called to
testify at trial without any requirement for a witten
report.”)). But Dr. Kleen's testinony was adm ssi bl e under
Federal Rule of Evidence 701, which provides that a w tness may
testify as to any opinion “(a) rationally based on the perception
of the witness and (b) hel pful to a clear understanding of the
W tness' testinony or the determnation of a fact in issue.”

Denver objected (App. 3046-3047) when Dr. Kleen was asked
about his background. But just as a postal inspector may explain
his experience in investigating child pornography in order to
support his lay opinion about certain photographs, see United
States v. Stanley, 896 F.2d 450, 452 (10th Cr. 1990), and a
police officer may testify as to his experience to give context
to his lay opinion that he did not engage in a search, see Specht
v. Jensen, 832 F.2d 1516, 1526 (10th G r. 1987), cert. deni ed,
488 U. S. 1008 (1989), so here, Dr. Kleen could explain to the
jury the basis for the opinions he was about to give. See also
Mal l oy v. Monahan, 73 F.3d 1012, 1016 (10th G r. 1996)
(experience and background of witness inportant in determning
foundation for |ay opinion testinony).

Denver objected (App. 3090) when Dr. Kl een gave his opinion
as to the cause of the psychological difficulties that he had
previously evaluated, arguing that Dr. Kl een was not an expert in
“psychol ogi cal evaluation.” But “opinion testinony is not

limted
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to experts.” United States v. Garcia, 994 F. 2d 1499, 1506 (10th

Cr. 1993). Indeed, this Court has consistently recognized that
|l ay witnesses may opi ne about the psychol ogi cal state of a
person, so long as the opinion is based on sufficient personal

know edge. See United States v. Anthony, 944 F.2d 780, 782-783

(10th GCr. 1991) (collecting cases).

Denver al so conplains (Br. 29) that Dr. Kleen's testinony
“clearly was based upon his scientific and specialized know edge
as a physician who specializes in rehabilitative nedicine,” and
provided the jury “very specific nmedical information * * * in
order to enable themto understand the full nature of M.
Davoll"s injury.” It is true that Dr. Kleen did explain the
medi cal terns he used, such as “nodality” (App. 3048), “EMZ
(App. 3055) and “soft tissue injury” (App. 3062). But the fact
that a treating physician tal ks about medicine in explaining his
treatnment, diagnosis and care of a patient does not convert his
testinmony into expert testinmony. As this Court recently
expl ai ned, even when not designated as an expert wtness,
“opinions offered by [a doctor are admissible if they were] based
on his experience as a physician and were clearly helpful to an
under st andi ng of his decision making process in the situation.”

Weese v. Schukman, 98 F.3d 542, 550 (10th Cir. 1996); see also

Weinstein's Federal Evidence 8§ 701.08 at 701-22 (2d ed. 1997)

(“As a lay witness, the [treating] doctor may not go the length
of answering a hypothetical question, but a court should give the

doctor a loose rein to state what are truly facts, even if they
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are 'expert' facts.”); R chardson v. Consolidated Rail Corp., 17

F.3d 213, 218 (7th Cr. 1994); Baker v. Taco Bell Corp., 163

F.R D. 348, 349 (D. Colo. 1995).
D. Denver Did Not Suffer Prejudice Wien the District Court
Initially Declined to Permt Additional Discovery, Wen
It Later Permitted Such Discovery and Denver Di d Not
Take Advantage of It

Denver clains (Br. 29-31) that the district court abused its
di scretion in Decenber 1995 when it refused to permt Denver to
obt ai n physi cal exam nations of the plaintiffs and designate
expert witnesses after the date set by the scheduling order. As
Denver notes (Br. 30), we were not a party to this action at that
time, so we do not address whether that initial ruling was an
abuse of discretion.

However, we believe that subsequent events overcane any
possi bl e prejudice. After the court consolidated the private
plaintiffs' and United States' actions for trial, Denver sought
to obtain physical exam nations of the plaintiffs and designate
expert witnesses for the consolidated trial (App. 2714). At a
hearing before the Magi strate Judge, plaintiffs nmade no objection
to a physical exam nation that conplied wwth Fed. R Cv. P. 35
(App. 2694-2698). But before the Magistrate Judge could rule,
Denver withdrew its request for nedical exam nations (App. 2703,
2710-2711). The Magi strate Judge then granted Denver's renaining
requests, giving it |eave to redepose the plaintiffs on issues
relating to vocational rehabilitation and to designate a
vocational rehabilitation expert (App. 2714-2715). Gven this

opportunity, however, Denver declined to designate any experts
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(App. 2761-2762). G ven Denver's choice not to designate an
expert or take physical exam nations when it had the opportunity
to do so, it should not now be heard to conplain that it was
prejudiced by its inability to do so earlier in the case.
|V
THE DI STRI CT COURT DI D NOT ERR W TH REGARD TO THE REMEDY
Denver did not file any post-verdict notions challenging the
anount of the jury's award of conpensatory danages. Nor did it
file a notion seeking to have the district court reconsider the
anount of back pay and front pay that was awarded. Nor does
Denver chal |l enge the anobunt of the awards here. |nstead, Denver
makes bel ated objections to the manner in which the |egal and
equitable relief was awarded.
A The District Court Did Not Conmt Plain Error in
Charging the Jury That It Could Award Conpensatory
Danmages for a Failure to Reasonably Accommodate the
Plaintiffs
Denver clains (Br. 23-25) that the district court erred in
Instruction 23 (App. 1452) in charging the jury that it could
award conpensatory damages if it found violations of the ADA
Denver argues that a plaintiff cannot recover conpensatory
damages for a violation of the ADA wi thout a finding of

intentional discrimnation. But Denver did not raise this claim

bel ow.*®* Thus, as Denver concedes in its section heading (Br.

8 Denver objected in the first set of proffered

instructions with objections (App. 1408j) “to the omi ssion of the
work [sic] '"intentional' as all plaintiffs nmust in the end prove
intentional discrimnation,” citing St. Mary's Honor Cr. v.

H cks, 509 U S. 502 (1993), a Title VIl case involving

(continued. . .)
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23), this claimis reviewed for “plain error.”

As we expl ai ned above, the United States' claimon behalf of
Davol | was brought pursuant to Title Il of the ADA. Wile
Denver's substantive duties under Title Il are drawn fromthe
EEOC s Title |I regulations, see 28 C.F.R 35.140(b)(1), the
statute provides that “renmedies * * * set forth in section 794a
of title 29 shall be the renedies * * * this subchapter
provides,” 42 U S.C 12133. Courts have consistently understood
this provision to incorporate the renedi es avail abl e under
Section 504 of the Rehabilitation Act, 29 U . S.C. 794. See Jereny
H_v. Munt Lebanon Sch. Dist., 95 F.3d 272, 279 (3d Cr. 1996);

Pottgen v. Mssouri State Hi gh Sch. Activities Ass'n, 40 F. 3d

926, 930 (8th Cir. 1994).

This Court has not yet decided the proper scope of renedies
avai lable in Section 504, and thus Title Il, actions. |In Tyler
v. Gty of Manhattan, 118 F.3d 1400 (10th G r. 1997), a majority

of this Court specifically declined to decide whether a plaintiff
may “seek conpensatory danages for violations of Title Il of the
ADA wi t hout alleging intentional discrimnation,” because the
plaintiff did “not contest the district court's ruling that

intentional [discrimnation] nust be pleaded and proved in order

18(...continued)

plaintiff's burden of proof to establish liability. W agree
with Denver's inplicit concession that this was clearly not
sufficient to put the court on notice that Denver was chal |l engi ng
the renedies available to plaintiffs who prevailed on a
reasonabl e accommodation claim See Fed. R Gv. P. 51 (nust
object to jury instructions, “stating distinctly the matter
objected to and the grounds of the objection”).
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to recover conpensatory damages.” 1d. at 1403. It thus did not
reach the issue. |1d. at 1402, 1403-1404.

Judge Jenkins, dissenting, found that the issue was properly
presented. 1d. at 1404. He then proceeded with a scholarly
review of the issue, id. at 1407-1416, and concluded (correctly
in our view) that conpensatory danages are avail abl e when
government entities violate any of their duties under the ADA,
including the duty to reasonably accommbdate persons wth
disabilities. 1d. at 1407-1408. And as he noted, this is the
majority viewin the courts. See id. at 1414 n.20; see also WB.

v. Matula, 67 F.3d 484, 494 (3d Cr. 1995); Geater Los Angeles

Council on Deafness v. Zolin, 812 F.2d 1103, 1107, 1111 (9th G

1987) . %

9 As Judge Jenkins noted, 118 F.3d at 1408, Section 794a
contains two provisions, one which incorporates the renedi es of

Title VII, and one which uses the renedies of Section 504. The
| egi slative history suggests that Congress intended the latter
set of renmedies to be available for Title Il clains, see S. Rep.
No. 116, supra, at 57-58; H R Rep. No. 485, Pt. |l, supra, at

98, and Denver does not argue to the contrary.

In any event, we note that Denver m sdescribes the
conpensatory damages available for violations of Title VII (and
Title I'). 42 U.S.C. 1981a(a)(2) provides that damages are
avai | abl e agai nst a defendant “who engaged in unl awf ul
intentional discrimnation * * * or who violated the requirenents
of * * * gection 102 of the Americans with Disabilities Act of
1990 (42 U.S.C. 12112), or commtted a violation of section
102(b) (5) of the Act,” which requires the provision of reasonable
accommodations. Thus the EECC and Merit System Protection Board
have determ ned that the federal governnment is liable for damages
under Section 198la(a)(2) when it fails to reasonably accomodate
an enpl oyee, even w thout evidence of intentional discrimnation.
See Hocker v. Departnent of Transp., 63 MS.P.R 497, 505, 507
(MS.P.B. 1994), aff'd nem, 64 F.3d 676 (Fed. Gr. 1995), cert.
denied, 516 U. S. 1116 (1996). Moreover, Section 198la(a)(3)
provides that “[i]n cases where a discrinmnatory practice

(conti nued. . .)
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W urge this Court to adopt Judge Jenkins' reasoning as the
rule for this Crcuit and affirmthe district court's instruction
on that ground. 1In the alternative, this Court may sinply find
that given the existence of case law in other circuits supporting
the instruction and the absence of any controlling Tenth G rcuit
precedent, the district court did not conmt “plain” error in
giving the instruction. “To constitute plain error, the district
court's m stake nmust have been both obvious and substantial.”
Cartier v. Jackson, 59 F.3d 1046, 1050 (10th G r. 1995) (enphasis
added). This case is simlar to Cartier, which involved plain
error review of a jury instruction that had followed the |egal
rul e adopted by other courts of appeals on an issue that had not
been addressed by the Tenth Crcuit. This Court reasoned that
“Ib]ecause this test is accepted law in other circuits, it was
not a substantial and obvious error for the district court to
include it in the jury instructions.” 1bid.; see also Heath v.

Suzuki Mdtor Corp., 126 F.3d 1391, 1394 (11th GCr. 1997) (no

plain error when | aw was unsettl ed).

9. .. continued)
i nvol ves the provision of a reasonabl e accommobdation * * *
damages may not be awarded under this section where the covered
entity denonstrates good faith efforts * * * to identify and nmake
a reasonabl e accommodati on that woul d provide such i ndivi dua
with an equally effective opportunity and woul d not cause an
undue hardship on the operation of the business.” The existence
of a good faith defense for damages to a reasonabl e acconmodati on
claim (a defense not raised by Denver) denonstrates that Congress
i nt ended such danmages to be otherwi se available. See Schm dt v.
Safeway, Inc., 864 F. Supp. 991, 1001 (D. O. 1994); cf. Moody,
422 U. S. at 423 n.17 (“It is not for the courts to upset this
| egi sl ative choice to recognize only a narrowy defined 'good
faith' defense.”).
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B. The District Court Did Not Clearly Err in Finding that
Denver Had Waived Its Right to an Evidentiary Hearing

Finally, Denver argues (Br. 35-36) that the district court
erred in failing to hold a hearing on issues of equitable relief
(i.e. back pay, front pay and injunctive relief). In doing so,
it ignores the district court's explicit finding that Denver
“agreed on the record that the equitable issues would be resol ved
on the basis of witten subm ssions” (App. 1362). This finding
is not clearly erroneous.

At a post-verdict status conference, the court asked the
parties “what do you want to do on the equitable relief issues?
Do you want to argue those? Do you want to have a hearing?”

(App. 3904). Counsel for the United States replied “as far as
M. Davoll goes, the United States believes we can file a witten
subm ssion on the back pay calculation.” The court then said
“I[i]t really shouldn't require a hearing to figure [this] out.”
Counsel for Denver responded (App. 3905):

That is correct, Your Honor. Your Honor, what | wll

propose on that issue is that if they will make a subm ssion

to you in witing, we will make one in response.
The court accepted this proposal, and set a briefing schedul e
(App. 3905). Pursuant to the schedule, plaintiffs filed | egal
menor anda and attached exhibits and affidavits docunenting the
clainms (App. 1126-1219, 1228-1273). In response, Denver filed a
| egal menorandum wi th no exhibits or attachnments and requested an
evidentiary hearing, arguing that cross-exam nation was needed to

address questions relating to the salary fromwhich back pay

shoul d be neasured and the plaintiffs' mtigation of damages
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(App. 1291-1292). Relying on Denver's statenents at the status
conference and its failure to submt even “an offer of proof” as
to what it would hope to show at such a hearing, the district
court resolved the issues on the witten subm ssions (App. 1362).
Denver seens to argue (Br. 35) that when it agreed to
resol ve these issues on the papers, it had anticipated that it
woul d have an opportunity to address questions respecting
plaintiffs' mtigation efforts at trial. But Denver's agreenent
to resolve the equitable issues “in witing” cane after the trial
and jury's verdict. At that point, Denver knew exactly what
evidence it had produced at trial. Indeed, it had been on
specific notice since before trial that the issue of back pay
woul d be for the court to decide (App. 2742, 2746), a ruling that

it does not challenge on appeal. Conpare Skinner v. Total

Petroleum Inc., 859 F.2d 1439, 1444 (10th Cr. 1988).

CONCLUSI ON
The district court's judgnment should be affirned.

Respectful ly subm tted,
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STATEMENT REGARDI NG ORAL ARGUMENT
The United States agrees that oral argunent nay assist the

Court in addressing the nmultiple clains raised by Denver.
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