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THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 03-1989
S.C., aminor child, by his parents, C.C., K.C.,
Plaintiffs-Appellees
V.
DEPTFORD BOARD OF EDUCATION,
Defendant-Appellee
NEW JERSEY DEPARTMENT OF EDUCATION,
Defendant-Appdlant

DIVISION OF DEVELOPMENTAL DISABILITIES OF NEW JERSEY
DEPARTMENT OF HUMAN SERVICES,

Defendant-Appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BRIEF FOR THE UNITED STATES ASINTERVENOR

STATEMENT OF SUBJECT MATTER JURISDICTION
For the reasons discussed in this brief, the district court has jurisdiction over
this action pursuant to 28 U.S.C. 1331.
STATEMENT OF APPELLATE JURISDICTION
The defendant New Jersey Department of Education filed a motion to

dismiss the underlying action on the grounds that, inter alia, it enjoys HBeventh
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Amendment immunity to some of the plantiff’s claims (see A64"). The district
court entered an order denying the defendant’ s mation to dismiss on March 14,
2003 (A99-A101, see also A86-A96), and entered afinal appealable order (see
A97). The defendant filed atimely notice of appea on April 11, 2003 (A1-A2).
This Court has jurisdiction pursuant to 28 U.S.C. 1291.

STATEMENT OF THE ISSUE

The United States will address the following question:

Whether conditioning the receipt of federal grants under the Individuals
with Disabilities Education Act on a state agency’ swaiver of Eleventh
Amendment immunity to suits under that Act isavalid exercise of Congress's
authority under the Spending Clause.?

STATEMENT OF THE CASE

1. The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. 1400
et seq., 1S afederal grant program tha provides billions of dollars to States to
educate children with disabilities. The IDEA was acongressional response to the

wholesale exclusion of children with disabilities from public education. See 20

' Referencesto “A__ " are to pages in the Appendix filed by the Appellant;
referencesto “Br. __ " areto pagesin the Appellant’s opening brief.

2 The United States does not take a position on any other issuesinvolved in
this appeal.
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U.S.C. 1400(c)(2)(C).} Congress'stwo-fold goal in enacting the IDEA was to
ensure both that children with disabilitiesreceive afreeappropriate public
education, and that such an education takes place, wheneve possible, in the
regular classroom setting. See Board of Educ. V. Rowley, 458 U.S. 176, 192, 202-
203 (1982).

In order to qualify for IDEA financial assistance, a State must have “in
effect policies and procedures to ensure” that a “free appropriate public education
isavailable to all children with disabilities.” 20 U.S.C. 1412(a), (a)(1)(A). To
assure that each child receives such an appropriate educaion, Congress also
conditioned the receipt of federal funds on detailed procedural requirements. See
Rowley, 458 U.S. at 182-183, 205-206; 20 U.S.C. 1415. Congress specifically
authorized private plaintiffsto enforce these rightsin federal court. Rowley, 458
U.S. at 204-205; 20 U.S.C. 1415(i)(2), (i)(3).* The IDEA requires a court “not

? The statute is currently known as the|DEA pursuant to the change in title
effectuated by Section 901(a)(1) of the Education of the Handicapped Act
Amendments of 1990, Pub. L. No. 101-476, § 901(8)(1), (3), 104 Sat. 1141-1142
(1990). Before 1990, the statute was entitled the Education of the Handicapped
Act (Pub. L. No. 91-230, 84 Stat. 175 (1970)), and was often referred to as the
Education for All Handicapped Children Act, the name of the statute that amended
the existing statute in significant respeds, see Pub. L. No. 94-142, 89 Sta. 773
(1975).

* While the statute generally requires exhaustion of specified state
administrative remedies before bringing suit, see 20 U.S.C. 1415(f)-(g), (1)(1),
courts have held that the exhaustion requirements may be waived in avariety of
circumstances. See, e.g., Honig V. Doe, 484 U.S. 305, 327 (1988); Beth V. v.

(continued...)
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only to satisfy itself that the State has adopted the state plan, policies, and
assurances required by the Act, but also to determine that the State has” in fact
complied “with the requirements of” the IDEA. [rving Indep. Sch. Dist. v. Tatro,
468 U.S. 883, 890 n.6 (1984) (internal quotation marks omitted); see also Honig V.
Doe, 484 U.S. 305, 310 (1988) (The IDEA “confers upon disabled students an
enforceable substantive right to public education in participaing States, and
conditions federal financial assistanceupon a State’ s compliance with the
substantive and procedural goals of the Act.” (citation omitted)).s

2. Asdleged in thecomplaint, theplaintiff, S.C., isachild with autism
whose condition poses severe barriersto his ability to learn in an ordinary

education environment (A8, A24-A25). In the time period preceding this dispute,

*(...continued)
Carroll, 87 F.3d 80, 88-89 (3d Cir. 1996); W.B. V. Matula, 67 F.3d 484, 495-49%
(3d Cir. 1995); Komninos V. Upper Saddle River Bd. of Educ., 13 F.3d 775, 778-
779 (3d Cir. 1994); Lester H. v. Gilhool, 916 F.2d 865, 869-870 (3d Cir. 1990),
cert. denied, 499 U.S. 923 (1991).

* The State, in tum, may pass on the federal assstance to local school
districts that agree to comply with the requirements of the IDEA. See 20 U.S.C.
1413(a). However, the local school district’s specia education program is “under
the general supervision” of the state education agency, which is“regponsible for
ensuring that * * * the requirements of [the IDEA] are met,” and must “provide
special education and related services directly to children with disabilities” if a
local school district “is unable to establish and maintain programs of free
appropriate publi c education that meet the requirements of” the IDEA. Id. at
14212(a)(11)(A) (i) (1), (a(11)(A)(i), 1413(h)(1)(B); see dlso id. at 1413(d)(1)
(State may not make payments of IDEA fundsto local schod districts that violae
the IDEA).
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S.C. was enrolled at the Bancroft School, afacility in New Jersey that is designed
to educate students with special needs (A8, A25). Because S.C. was having
certain behavior problems that were negatively afecting his ability to learn, his
parents asked the Deptford Township Board of Education toplace S.C. ina
residential program (A8, A25). Deptford denied thisrequest, and SC.’s parents
petitioned for a due process hearing with the New Jersey Department of Education
pursuant to the procedures set forth in theIDEA (A9, A25). The Administrative
Law Judge found in favor of S.C. and his parents and ordered Deptford to
implement an appropriate educational plan for S.C., including placement in a
residential program (A9, A26).

After Deptford failed to implement the ALJs order, S.C. and his parents
filed this suit seeking declaratory and injunctive relief as well as attorneys' fees
and costs (A7-A10). Along with its answer, Deptfordfiled a third-party complaint
against the New Jersey Department of Education (DOE) and the New Jersey
Department of Human Services, Division of Developmental Disabilities (DDD),
claiming that the agencies are required under the IDEA to pay for at least part of
S.C.’sresidential placement program (A11-A20).

The state agencies moved to dismiss the third-party complaint, arguing,
inter alia, that they are immune under the Eleventh Amendment from suits under

the IDEA (see A64). Thedistrict court denied the motion to dismiss asto DOE,
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holding that the agency had waived its immunity under the IDEA by accepting
IDEA funds’ (A93-A96). DOE filed thistimely appeal (A1-A2).

SUMMARY OF ARGUMENT

The Eleventh Amendment is no bar to this action brought by a private
plaintiff under the Individuals with Disabilities Education Act (IDEA) to remedy
alleged violations of the Act. This Court’srecent decisionin A.W. v. Jersey City
Public Schools, No. 02-2056, 2003 WL 2192952 (3d Cir. Aug. 19, 2003),
considered and rejected every argument put forth by the defendant-appellant in
this case, and held that Congress validly conditioned the recapt of IDEA fundson
a state agency’ s waiver of itssovereign immunity to private suits brought to
enforce the IDEA. This Court held that, by enacting 20 U.S.C. 1403, Congress put
States on clear notice that acceptance of federal IDEA funds was conditioned on a

waiver of their Beventh Amendment immunity to suits under the IDEA, and that,

% The district court also held that the IDEA validly abrogates States
Eleventh Amendment immunity becauseitis avalid enactment under Section 5 of
the Fourteenth Amendment (A89-A93). The United States agrees with the district
court that the IDEA can be upheld as vdid legislation under Section 5 of the
Fourteenth Amendment. Because the statute is dearly valid legislation under the
Spending Clause, however, the United States believes tha there is no need for this
Court to address the gatute’ s validity under Section 5.

7 In addition, the district court granted DDD’ s motion to dismiss, finding
that DDD does not receive any IDEA funds, and is therefore not subject to suit
under that statute (A94-A96). Deptford filed atimely appeal from that ruling.
The United States does not take a position on whether DDD receives any IDEA
funds.
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by accepting the IDEA funds, a State agrees to the terms of the statute. This Court
explicitly rejected the defendant’ s contention that the State could not have
knowingly waived its immunity because it thought Section 1403 was intended to
be a unilateral action by Congress. Moreover, this Court held that the IDEA isa
valid exercise of Congress' s authority under the Spending Clause because it
furthers the federal government s interest in seeing that all childrenwith
disabilities receive afree appropriate education and because the statute isnot
unconstitutionally coercive.
ARGUMENT
THIS COURT HASHELD THAT CONGRESS VALIDLY
CONDITIONED IDEA FUNDS ON A WAIVER OF
ELEVENTH AMENDMENT IMMUNITY
FOR PRIVATE CLAIMSUNDER THE IDEA
The Eleventh Amendment bars suits by private parties against a State,
absent avalid abrogation by Congress or waiver by the State. See Alden v. Maine,
527 U.S. 706, 755-756 (1999). The state defendant argues that the plaintiff’'s
claims under the Individuals with Disabilities Education Act (IDEA), 20 U.S.C.
1400 et seq., are barred by the Eleventh Amendment. The same defendant raised
the exact same sovereign immunity defense before this Court in A.W. v. Jersey

City Public Schools, and this Court recently® rejected every one of the defendant’s

arguments, finding that the State has in fact waived its Eleventh Amendment

8 This Court’sdedsion in A.W. was issued on August 19, 2003, after the
defendant-appellant in this case filed its opening brief.
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immunity to suits under the IDEA. SeeAd.W. v. Jersey City Pub. Schs., No. 02-
2056, 2003 WL 21962952 (3d Cir. Aug. 19, 2003). Because this Court is bound
by its correct decision in 4. W., it should affirmthe ruling of the district court.

The IDEA authorizes private suits for “appropriate” relief. See 20 U.S.C.
1415(1)(2)(A), (N (2)(B)(iii). Section 1403 of Title 20 provides that a“ State shall
not be immune under the eleventh amendment to the Constitution of the United
States from auit in Federal court for aviolation of” the IDEA. Section 1403 isa
valid exercise of Congress's power under the Spending Clause, Art. 1, 88, Cl. 1, to
prescribe conditions for state agencies that voluntarily accept federal IDEA
assistance. States are free to waive their Eleventh Amendment immunity. See
College Sav. BankV. Florida Prepaid Postsec. Educ. Expense Bd., 527 U.S. 666,
675 (1999). “Congress may, in the exercise of its spending power, condition its
grant of funds to the Sates upon their taking certain actions tha Congress could
not require themto take, and * * * acceptance of the fundsentails an agreement to
the actions.” Id. at 686. Thus, asthis Court held in 4. ., Congress may, and has,
clearly conditioned the receipt of IDEA funds on thedefendant’ s walver of its
Eleventh Amendment immunity to IDEA claims.

A.  Section 1403 Is A Clear Statement That Accepting IDEA Funds

Constitutes A Waiver Of Immunity From Private Suits Brought Under
The IDEA
This Court held in 4. W. that “ section 1403 constitutes a clear statement of

Congress’s intent to conditi on the receipt of federal IDEA fundson astate’s

waiver of Eleventh Amendment immunity.” 2003 WL 21962952, at *13. In so
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holding, this Court considered and rejected the defendant’s argument that Section
1403 does not clearly condition the receipt of IDEA funds on a state agency’s
waiver of its sovereign immunity.

The A.W. opinion first reaffirmed that Congress may condition federal funds
on a State’ s agreement to waive its Eleventh Amendment immunity. Rdying on
Supreme Court and Third Circuit precedent, this Court held that, although “a state
does not waive itsimmunity merely by accepting federal funds, * * * astate's
acceptance of federal financial ad in the face of adearly expressed condition by
Congress may give rise to awaiver of sovereign immunity evenin the absence of
any express statement of waiver by the state or itslegislature.” Id. at *5. This
holding rejects the defendant’ s assertion (Br. 33-34) that a state agency cannot
waive itsimmunity to suit absent action by the state legislature.

This Court went on to hold in 4. . that Congress did in fact clearly
condition the receipt of IDEA funds on a State’ s consent to waive its Eleventh
Amendment immunity to claims under the IDEA. In so holding, the Court rejected
the defendant’ s assertion (Br. 26) that Congress could not have clearly conditioned
IDEA funds on a Sate' s waiver of its Eleventh Amendment immunity because
Congress intended to abrogate States' immunity. Although this Court noted that it
and other courts have previously referred to Section 1403 as an abrogation
provision, it held tha “ Section 1403 * * * is|ogically capable of constituting bath
aclear statement of abrogation and an unambiguous expression of an intent to

condition the availability of federd IDEA funds on thestate’ s relinquishment of
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immunity.” 2003 WL 21962952, at *10. The Court “examin[ed] the language of
section 1403 itself,” id. at * 11, and concluded that the statute “satisfies the
Supreme Court’ s rigorous standards of clarity,” id. at * 13, in expressing
Congress sintent to condition certain funds on a State’'s waiver of itsimmunity.
The Court also considered and rejected the defendant’s contention (Br. 27-
29) that the language of Section 1403 lacksthe clarity of the language in 42
U.S.C. 2000d-7, which this Court has held validly conditions the receipt of any
federa financial ass stance on a State’ swaiver of its sovereign immunity to clams
under, inter alia, Section 504 of the Rehabilitation Act, 29 U.S.C. 794. See
Koslow V. Pennsylvania, 302 F.3d 161, 170-172 (3d Cir. 2002) (“Enacting the
amendment to § 2000d-7, Congress put states on notice that by accepting federal
funds under the Rehahilitation Act, they would waive their Eleventh Amendment
immunity to Rehabilitation Act claims.”), cert. denied, 123 S. Ct. 1353 (2003).
The A.W. Court noted that the language of Section 1403 is*“nearly identical” to
that of Section 2000d-7, and therefore “ constitutes a clear statement of Congress's
intent to condition the receipt of federd IDEA funds on a gate’ s waiver of
Eleventh Amendment immunity.” 2003 WL 21962952, at *13.° Any state agency
reading the U.S. Code would have known that after the effective date of Section

1403 it would waive its immunity to suit in federal court for violations of the

® The Court also rejected the defendant’ s argument (Br. 37-38) that the
IDEA fails to provide States with sufficient notice of “the precise conduct that will
subject the Stateto suit in Federal court.” 2003 WL 21962952, at *18 n.17.
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IDEA if it applied for and accepted federal IDEA funds. Section 1403 thus
embodies exactly the type of unambiguous condition required by the Supreme
Court, putting States on express notice tha part of the “ contract” for receiving
IDEA fundsis the requirement that they consent to suit in federal court for alleged
violations of the IDEA.

B.  The State’s Waiver Of Its Eleventh Amendment Immunity Was
Knowing And Voluntary

The defendant argues that it did not knowingly waive its Eleventh
Amendment immunity to suits under the IDEA because the State of New Jersey
“[r]easonably [b]elieved” that its immunity had already been abrogated by the
IDEA (Br. 29). TheA.W. Court expressly considered and rejected all of the
arguments the defendant makes in support of its position.

The defendant relies primarily on the Fifth Circuit' s now vacated decision
INn Pace V. Bogalusa City School Board, 325 F.3d 609, vacated and reh’ g en banc
granted, No. 01-31026, 2003 WL 21692677 (5th Cir. July 17, 2003)," and the

Second Circuit’'sdecision in Garcia V. SUNY Health Sciences Center, 280 F.3d 98

""" The 4. W. opinion also noted (2003 WL 21962952, at * 15) that the Fifth
Circuit has applied the reasoning of Pace intwo other cases. See Miller v. Texas
Tech Univ. Health Scis. Ctr., 330 F.3d 691 (5th Cir. 2003); Johnson V. Louisiana
Dep’t of Educ., 330 F.3d 362 (5th Cir. 2003). Since the decision in Pace was
vacated and the case ordered reheard en banc, the opinionsin Miller and Johnson
have also been vacated and the cases ordered reheard en banc. See Miller v. Texas
Tech Univ. Health Scis. Ctr., No. 02-10190, 2003 WL 21960003 (5th Cir. Aug.
12, 2003); Johnson V. Louisiana Dep’t of Educ., No. 02-30318, 2003 WL
21983251 (5th Cir. Aug. 20, 2003).
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(2d Cir. 2001), in support of its argument that it did not knowingly waive its
immunity because it believed that its immunity had already been abrogated by the
IDEA itself. Butthe .. Court explicitly considered and rejected the rationales
adopted in Pace and Garcia. Thereisno doubt that an effective waiver of
sovereign immunity must be “knowing.” See, e.g., College Sav. BankV. Florida
Prepaid Postsec. Educ. Expense Bd., 527 U.S. 666, 682 (1999). The disputeis
over the proper test for determining whether a Stat€ s waiver was in fact,
knowing. With the exception of the Second Circuit and the panel in Pace, the
courts of appeals have uniformly applied a simple, straight-forward test: if
Congress clearly conditions federal funds on awaiver of sovereign immunity, and
a State nonethel essvoluntarily accepts federal financial assistance, a knowing
waiver of soveregn immunity is established. After an in-depth examination of
Pace, Garcia, and the precedents on which those cases purport to rely, the

A.W. Court aligned itself with the majority of courts of appeals, stating, “[w]e do
not adopt the view of waiver advanced by Garcia and its successors.” 2003 WL
21962952, at *15.

The A.W. Court relied instead on the Supreme Court’ s decision in College
Savings Bank, in which the Supreme Court indicated that “a waiver may be found
in a State’ s acoeptance of afederal grant.” 2003 WL 21962952, at * 16 (quoting
College Sav. Bank, 527 U.S. a 678 n.2). That holding isin line with this Court’s
previous holding in Koslow, which applied the same straight-forward, objective

test, reaching the conclusion that, if a State voluntarily accepts funds that are
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clearly conditioned on awaiver of sovereign immunity, the State cannot later be
heard to complan that it did not know that its actions would waive its sovereign
Immunity.

The Supreme Court recently endorsed such reasoning in Lapides V. Board of
Regents of University System of Georgia, 535 U.S. 613 (2002), where it found that
a State had knowingly and voluntarily waived its sovereign immunity by removing
state law claims to federal court. The Court began by acknowledging that it has
“required a‘clear’ indication of the State' s intent to waive itsimmunity.” /d. at
620. The Court conduded that such a*“clear” indication may be found when a
State engages in conduct that federal law declares will constitute awaiver of
sovereign immunity. “[W]hether a particular set of state * * * activities amounts
to awaiver of the State' s Eleventh Amendment immunity is a question of federal
law,” the Court explained. Id. at 623. And federal law made clear that “voluntary
appearance in federal court” would constitute awaiver of sovereign immunity. /d.
at 619. Removing state law claimsto federal court in the face of this principle, the
Court held, waived the State’ s sovereign immunity. /d. at 620.

Importantly, it was undisputed that the State in Lapides did not “believe]] it
was actually relinquishing its right to sovereign immunity.” Garcia, 280 F.3d at
115 n.5. See Lapides, 535 U.S. at 622-623. Under Georgia law, the State argued,
the Attorney General lacked authority to waive the State' s sovereign immunity.
And under Ford Motor Co. V. Department of Treasury, 323 U.S. 459 (1945), the

State asserted, it could reasonably believe that absent that state law authority, no
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action by the Attorney General would constitute avalid waiver of the State’s
sovereign immunity. See 535 U.S. at 621-622.'' Therefore, the State argued, the
Attorney General’ s removal of the case to federal court should not be found to
constitute a“dear declaration” of the State’ sintent to waive its sovereign
immunity.

The defendant’ s argument in this case would have required the Supreme
Court to accept Georgia' s argument and hold that the State did not knowingly
waive its sovereignimmunity because the State reasonably believed that removing
the case to federd court would not constitute avalid waiver. The Supreme Court,
however, rejected the argument and held that the State had validly waived its
sovereign immunity. Seeid. at 622-623. Thewaiver rule it was applying, the
Court explained, was necessary to accommodate not only the Sate' s interestin not
being subject to suit without its consent, but also the broader interest in creating a
waiver rule that can be “easily applied by both federal courts and the States
themselves’ and that “avoids inconsistency and unfairness.” Id. at 623- 624.
“Matives are difficult to evaluate, while jurisdictional rules should be clear.” 1d.
at 621. Finding that removal of statelaw claims represents a knowing waiver of
sovereign immunity as a mater of law properly accommodated the competing
interests. “[O]nce the States know or have reason to expect that removal will

constitute awaiver,” the Court explained, “then it is easy enough to presume that

"'In fact, this portion of the Court’s hading in Ford was good law until the
Supreme Court overruled it in Lapides itself. Seeid. at 622-623.
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an attorney authorized to represent the State can bind it to the jurisdiction of the
federal court (for Eleventh Amendment purposes) by the consent to removal.” 1d.
at 624 (emphasis added) (citation and quotation marks omitted).

S0, too, in this case, federal law has long made clear that a State’'s
acceptance of clearly conditioned federal funds shall constitute a knowingand
effective waiver of sovereign immunity. See, e.g., Atascadero State Hosp. V.
Scanlon, 473 U.S. 234, 247 (1985). The clarity of thisrule and of the funding
condition, is suffiadent to ensure that the State’ s waiver of its sovereign immunity
iIsknowing. At the same time, ensuring that States accepting federal assistance are
bound by the funds' valid conditionsis necessary to vindicate Congress's
constitutional authority to enact such conditions.

Moreover, even if the State of New Jersey did believe that Section 1403 of
the IDEA validly abrogated its Eleventh Amendment immunity, the 4. . Court
held that that belief does not invalidate the State’ s waiver:

Even though the state may believe that it no longer possesses any

sovereign immunity to surrender because of Congress's exercise of its

congtitutional power of abrogation, it still must be held to be aware

that its surrender of thisimmunity constitutes a condition for federal

:‘{ Qela?m al assistance due to the unambiguity of the statutory provision
2003 WL 21962952, at *16. In so hol ding, the Court dismissed the def endant’s
argument that Section 1403 cannot validly condition | DEA funds on a State's

walver of its sovereign immunity because a State could reasonably believe that

Section 1403 is an abrogation provision rather than awaiver provision. 2003 WL
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21962952, at *10 (“Section 1403 * * * islogically capable of constituting both a
clear statement of abrogation and an unambiguous expression of an intent to
condition the availability of federd IDEA funds on the state’ s relinquishment of
immunity.”). In enacting legislation, Congress may rdy on any and dl legislative
powers availableto it. Indeed, federal legislation may be upheld asavalid
exercise of any congressional power under which it legitimately falls. See, e.g.,
Nevada Dep 't of Human Res. V. Hibbs, 123 S. Ct. 1972, 1977 (2003) (“Inenacting
the FMLA, Congress relied on two of the powers vested in it by the Constitution:
its Article | commerce power and its power under 8 5 of the Fourteenth
Amendment to enforce that Amendment's guar antees.”).

The A.W. Court also regjected the defendant’s argument that it had no
Immunity to waive because Section 1403 abrogatesits Eleventh Amendment
immunity regardless of whether it takes IDEA funds. The Court examined the text
and structure of theIDEA and correctly concluded that “ section 1403’ s application
Isclearly limited to states that are the beneficiaries of federal financial assistance
under the IDEA.” 2003 WL 21962952, at *13. Thus, the provisions of the IDEA
are clearly conditional and take effect only if aState voluntarily chooses to apply
for and accept IDEA funds. When New Jersey was deciding whether to apply for
and accept federal IDEA funds for the coming school year, the New Jersey
Department of Education’s sovereign immunity to IDEA claims for thecoming
year was intact, and the State was faced with adear choice: it could decline

federal IDEA funds and maintain its sovereign immunity to suits under the IDEA,



-17-
or it could accept funds and submit to private suits under the gatute. In choosing
to accept federd funds that were dearly available only to those Sates willing to
submit to enforcement proceedingsin federal court, the State knowingly waived
Its sovereign immunity.

This Court is bound by the decision in 4. W. to hold that the text of the
IDEA makes clear that federal IDEA funds are clearly conditioned on a state
recipient’swaiver of its Eleventh Amendment immunity.

C.  The IDEA Is A Valid Exercise Of Congress’s Power Under The
Spending Clause

Finaly, the A.W. Court held that the IDEA isavalid exercise of Congress’s
power under the Spending Clause, explidtly rejecting every argument the
defendant makes in this case in support of its contention that the IDEA exceeds
Congress' s spending power.

1. The Supreme Court in South Dakota v. Dole, 483 U.S. 203 (1987),
identified four limitations on Congress's ability to enact legislation pursuant to its
power under the Spending Clause. First, the Spending Clause by its terms requires
that Congress legidlate in pursuit of “the general welfare.” 483 U.S. at 207.
Second, if Congress conditions the States' receipt of federal funds, it “must do so
unambiguoudy * * * enabling the States to exercise their choice knowingly,
cognizant of the consequence of their participation.” Ibid. (quoting Pennhurst
State Sch. & Hosp. V. Halderman, 451 U.S. 1, 17 (1981)). Third, the Supreme

Court’ s cases “have suggested (without significant elaboration) that conditions on
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federal grants might be illegitimate if they are unrelated ‘to the federal interest in
particular national projects or programs.”” Ibid. And fourth, the obligations
imposed by Congress may not violate any independent constitutional provisions.
Id. at 208. The IDEA fallswell within these limitations. Citing to the Dole
limitations, the Supreme Court recently commented that “ Congress has wide
latitude to attach conditions to the receipt of federal assistance in order to further
its policy objectives.” United States V. American Library Ass’n, 123 S. Ct. 2297,
2303 (2003).

Initsbrief in this Court, the defendant did not argue that the IDEA failsto
satisfy all four of the Dole criteria. Rather the defendant challenged only the
relatedness prong of the Dole test. Thus, asthis case comes before this Court,
there is no dispute that (1) the general welfare is served by providing educational
servicesto children with disabilities, Board of Educ. v. Rowley, 458 U.S. 176, 179
(1982) (discussing the predecessor to the IDEA with approval); (2) the language
of the IDEA makes clear that the obligations it imposes are conditions on the
receipt of federal financial assistance, see Honig v. Doe, 484 U.S. 305, 310 (1988)
(finding that the predecessor to the IDEA *“conditions federal financial assistance
upon a State’ s compliance with the substantive and procedural goals of the Act”);
and (3) a state agency’ s provision of educational servicesto children with
disabilities and waiver of its sovereign immunity do not violate anyone's

constitutional rights.
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Asthe Court in4.W. found, the IDEA meets the Dole “relatedness’
requirement as well. The Court stated:

We find that the requirement of waiver clearly promotes [the federal

government’d interests in a free appropriate public education for dl

disabled children and the protection of therights of children and

parents by ensuring full accountability in federal court for statutory

violations committed by state educational authorities who receive

federal financial assistance under the IDEA.
2003 WL 21962952, & *17. Indeed, therequirement that state funding redpients
waive their sovereign immunity to suits under the | DEA as a condition of
accepting IDEA funds both (1) providesa viable enforcement mechanismfor
individuals who are aggrieved by statefunding recipients’ failureto live up tothe
promises they make when they accept IDEA funds and (2) makes those individuals
whole for the injuries they suffer as aresult of thefunding recipient’s failure to
follow the law. The federal government’sinterest in seeing that all children with
disabilities receive a meaningful education is directly related to the money the
federal government givesto States expressly for the purpose of providing such
education, and “Congress may certainly insig that * * * *public funds be spent for

the purposes for which they were authorized.”” United States v. American Library
Ass’n, 123 S. Ct. at 2308 (quoting Rust v. Sullivan, 500 U.S. 173, 196 (1991)).

2. The defendant also argues (Br. 36-38) that the conditionsin the IDEA are
impermisgbly coercive and “offend[] community standards of fairness.” This
Court also considered and rejected that argument in 4. /7. While the Supreme

Court in Dole recognized that thefinancial inducement of federal funds “might be
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SO coercive as to pass the point at which ‘pressure turns into compulsion.”” 483
U.S. at 211 (quoting Steward Mach. Co. V. Davis, 301 U.S. 548, 590 (1937)).
Noting that every congressional spending statute “isin some measure a
temptation,” the Court also recognized that “to hold that motive or temptation is
equivalent to coercion isto plunge the law in endless difficulties.” Ibid. The
Court in Dole thus reaffirmed the default assumption, founded on “arobust
common sense,” that the States are voluntarily exercising their power of choicein
accepting the conditions attached to the receipt of federal funds. /bid. (Quoting
Steward Mach., 301 U.S. at 590). Accordingly, the Ninth Circuit has properly
recognized “that it would only find Congress' use of its spending power
impermissibly coercive, if ever, in the most extraordinary circumstances.”
California v. United States, 104 F.3d 1086, 1092 (9th Cir.), cert. denied, 522 U.S.
806 (1997).

In Koslow, this Court rejected the defendant’s argument that the conditions
in Section 504 of the Rehabilitation Act are unconstitutionally coercive. 302 F.3d

at 174."* The choice between immunity and “declining dl federal fundsto the

2 |t isirrelevant that the defendant characterized the choice between
immunity and federal funds as an “unconstitutional condition” in Koslow, while
the defendant in this case complains of unconstitutional “coercion.” This Court
considered and rejected the argument under either label in Koslow. See 302 F.3d
at 172 n.11 (“The District Court and the dissenting judgein Jim C. aso focused on
the possible ‘ coercion” engendered by the federal funding of particular state
programs or adtivities. Those arguments are considered in the subsequent section

(continued...)
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Department of Corrections,” this Court acknowledged, “would doubtless result in
some fiscal hardship —and possibly political consequences.” Ibid. But the
inducement did not cross the line into unconstitutional coercion. “The
Commonwealth remains free to make thechoice: it may decline federal ad to the
Department of Corrections, but having accepted thefederal funds, itis bound by
the conditions of the Rehabilitation Act.” Ibid.

The defendants can point to no legally relevant difference between the
choice the state defendant made in Koslow in accepting federal fundsfor its
Department of Corrections and the choice the defendant made in thiscase in
accepting federd IDEA funds for its public schools. This Court held in A.W. that
“the state’ s powers as a political sovereign, especially its authority to tax, appear
more than capable of preventing undue coercion through ‘economic
encouragement.”” 2003 WL 21962952, at * 18 (quoting Koslow, 302 F.3d at 174).
That conclusion is binding and should be followed in this case as wdl.

Any argument that the IDEA is coercive would beinconsistent with
Supreme Court decisions that demonstrate that States may be put to difficult or
even “unrealigic” choices about whether to take federal benefits without the
conditions becoming unconstitutionally “coercive.” In North Carolina ex rel.
Morrow V. Califano, 445 F. Supp. 532 (E.D.N.C. 1977) (three-judge court), aff’d
mem., 435 U.S. 962 (1978), a State challenged a federal law that conditioned the

12(...continued)
on ‘unconstitutional conditions.’”); A.W., 2003 WL 21962952, at * 18.
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right to participatein “some forty-odd federal financial assistance health
programs’ on the creation of a“State Heal th Planning and Devel opment Agency”
that would regulate health services within the State. /d. at 533. The State argued
that the Act was a coercive exercise of the Spending Clause because it conditioned
money for multiple pre-existing programs on compliance with a new condition.
The three-judge court rejected that claim, holding that the condition “does not
Impose a mandatory requirement * * * on the State; it gives to the states an option
to enact such legislation and, in order to induce that enactment, offers financial
assistance. Suchlegislation conforms to the pattern generally of federal grantsto
the states and is not ‘ coercive' in the constitutional sense.” Id. at 535-536
(footnote omitted) (emphasis added). The Supreme Court summarily affirmed,

thus making the holding binding on this Court."

B The State’ s gppeal to the Supreme Court presented the questions:
“Whether an Act of Congress requiring a state to enact legislation * * * under
penalty of forfeiture of all benefits under approximately fifty long-standing health
care programs essential to the wdfare of the stat€ s citizens, violates the Tenth
Amendment and fundamental principles of federalism”; and “Whether use of the
Congressional spending power to coerce gates into enacting legislation and
surrendering contra over their public health agenciesis inconsistent with the
guarantee to every state of arepublican form of government set forth in Article 1V,
8§ 4 of the Constitution and with fundamental principles of federalism.” No. 77-
971 Jurisdictional Statement at 2-3. Because the “correctness of that holding was
placed squarely before [the Court] by the Jurisdictional Statement that the
appellantsfiled * * * [the Supreme] Court’s affirmance of the District Court’s
judgment is therefore a controlling precedent, unless and until re-examined by [the
Supreme] Court.” Tully v. Griffin, Inc., 429 U.S. 68, 74 (1976).
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Similarly, in Board of Education V. Mergens, 496 U.S. 226 (1990), the
Court interpreted the scope of the Equd Access Act, 20U.S.C. 4071 et seq., which
conditions federal financial assistance for those public secondary schools that
maintain a “limited open forum” on the schoolsnot denying “equal access’ to
students based on the content of their speech. In rejecting the school’ s argument
that the Act as interpreted unduly hindered local control, the Court noted that
“because the Act applies only to public secondary schools that receive federal
financial assistance, a school district seeking to escape the statute’ s obligations
could simply forgo federal funding. Although we do not doubt that in some cases
this may be an unrealistic option, [complying with the Act] isthe price afedeally
funded school must pay if it opensits facilities to noncurriculum-relaed student
groups.” 496 U.S. at 241 (emphasis added, citation omitted)."*

These cases demonstrate that the federal government can place conditions

on federal funding that require state agencies to makethe difficult choice of losing

' The Supreme Court has also upheld the denial of all wdfare benefits to
individuals who refused to permit in-home inspections. See Wyman v. James, 400
U.S. 309, 317-318 (1971) (“We note, too, that the visitation in itself is not forced
or compelled, and that the beneficiary’ s denial of permission isnot acriminal act.
If consent to the visitation is withheld, no visitation takes place. The aid then
never begins or merely ceases as the case may be.”). Smilarly, in casesinvolving
challenges by private groups claiming that federal funding conditions limited their
First Amendment rights, the Court has held that Congress may constitutionally
condition federal funding to arecipient on the recipient’ sagreement not to engage
in conduct Congress does not wish to subsidize. See Rust v. Sullivan, 500 U.S.
173, 197-199 (1991); see also Regan V. Taxation with Representation, 461 U.S.
540, 545 (1983).
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federal funds from many different longstanding programs (North Carolina), or
even losing all federal funds (Mergens), without crossing the line to coercion.
State officials are constantly forced to make difficult decisions regarding
competing needsfor limited funds. While it may not always be easy to decline
federal funds, each department or agency of the State, under the control of state
officials, is free to decide whether it will accept the IDEA funds with the waiver
“string” attached, or ssimply decline the funds. See Grove City Coll. v. Bell, 465
U.S. 555, 575 (1984); Kansas V. United States, 214 F.3d 1196, 1203 (10th Cir.)
(“In this context, a difficult choice remains achoice, and atempting offer is still
but an offer. If Kansasfindsthe* * * requirementsso disagreeable, it is
ultimately free to reject both the conditions and the funding, no matter how hard
that choice may be.” (citation omitted)), cert. denied, 531 U.S. 1035 (2000).
Because one of the critical purposes of the Eleventh Amendment isto
protect the “financial integrity of the States,” Alden, 527 U.S. at 750, it is perfectly
appropriate to permit each State to make its own cost-benefit analysis and
determine whether it will, for any given state agency, accept the federal money
with the condition that that agency waive its immunity to suit in federal court, or
forgo the federal funds available to that agency. See New York v. United States,
505 U.S. 144, 168 (1992). But once defendants have accepted federal financia
assistance, “[r]equiring States to honor the obligations voluntarily assumed as a

condition of federal funding * * * simply does not intrude on their sovereignty.”
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Bellv. New Jersey, 461 U.S. 773, 790 (1983). For al these reasons, the IDEA
should be upheld under the Spending Clause.
CONCLUSION
The order of the district court denying DOE’s motion to dismiss the IDEA
claims on the grounds of Eleventh Amendment immunity should be affirmed.
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