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[ORAL ARGUMENT NOT SCHEDULED] 

IN THE UNITED STATES COURT OF APPEALS
 
FOR THE DISTRICT OF COLUMBIA CIRCUIT
 

No. 13-1062 

ERIC FLORES, 

Petitioner 

v. 

UNITED STATES DEPARTMENT OF EDUCATION, et al., 

Respondents 

ON PETITION FOR REVIEW FROM THE UNITED STATES DEPARTMENT 
OF EDUCATION, OFFICE FOR CIVIL RIGHTS, DALLAS OFFICE 

THE UNITED STATES DEPARTMENT OF EDUCATION’S
 
MOTION TO DISMISS THE PETITION FOR REVIEW
 

FOR LACK OF SUBJECT MATTER JURISDICTION AND
 
RESPONSE TO PETITIONER’S MOTION FOR LEAVE
 

TO FILE AN OVERSIZED PETITION FOR REVIEW
 

Petitioner Eric Flores, proceeding pro se, has petitioned this Court for 

review of a Findings Letter dated November 13, 2012, issued by the United States 

Department of Education’s (Department) Office of Civil Rights (OCR).  The 

Findings Letter determined that Flores’s complaint, filed pursuant to Title VI of the 

Civil Rights Act of 1964, 42 U.S.C. 2000d et seq. (Title VI), was not supported by 



   
 

  

    

     

   

     

   

 

 

      

   

    

   

  

 

                                           
      

 
 

 
    

      

   

  

- 2 ­


sufficient evidence.  See Findings Letter (Attachment B).  Flores subsequently 

filed a motion for leave to file an oversized petition for review, to which this Court 

ordered the Department to respond by April 8, 2013.  Pursuant to Federal Rule of 

Appellate Procedure 27 and Circuit Rule 27(g), the Department respectfully moves 

this Court to dismiss Flores’s petition for review for lack of jurisdiction, because 

he does not have the right to seek review of the Findings Letter in this Court. This 

Court should also deny Flores’s motion to file an oversized petition for review as 

moot. 

BACKGROUND 

On May 17, 2012, OCR’s Dallas Office received Eric Flores’s 

administrative complaint against the University of Texas El-Paso (UTEP).  Flores 

alleged that UTEP discriminated and retaliated against him based upon his 

Mexican-American national origin in violation of Title VI and its implementing 

regulation, 34 C.F.R. Part 100, which prohibit discrimination by recipients of 

federal financial assistance on the basis of race, color, or national origin.1 On 

November 13, 2012, OCR completed its investigation of Flores’s complaint and 

1 The relevant Title VI regulation prohibits recipients of federal financial 
assistance from engaging in intimidating or retaliatory acts against any person for 
the purpose of interfering with any right or privilege secured under the regulation, 
or because the person has made a complaint or participated in any manner in an 
investigation or proceeding brought pursuant to the regulation. See 34 C.F.R. 
100.7(e). 
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issued a Findings Letter determining that “there is insufficient evidence to support 

a conclusion of noncompliance [with Title VI] with regard to the issue raised in 

this complaint.” Findings Letter 2.  The Findings Letter advised Flores of his 

opportunity to take a written appeal of OCR’s findings to the Deputy Assistant 

Secretary for Enforcement within 60 days.  Findings Letter 9-10. 

On December 17, 2012, Flores appealed OCR’s Findings Letter to the 

Deputy Assistant Secretary for Enforcement.  Pet. for Rev. 19.  On February 6, 

2013, before receiving a decision on his appeal (see Pet. for Rev. 19), 2 Flores 

petitioned the Fifth Circuit for review of the Findings Letter. See Flores v. United 

States Dep’t of Educ., No. 13-60078 (5th Cir.). On March 5, 2013, Flores filed a 

second petition for review in the same case that elaborated upon his factual 

allegations and legal arguments. Both petitions asked the Fifth Circuit to compel 

the Department of Education to issue sanctions against UTEP for noncompliance 

with Title VI and its implementing regulations, and to instruct the Department to 

admonish a Department attorney for allegedly attempting to protect UTEP 

employees from lawful sanctions for noncompliance with Title VI. 

2 Flores’s appeal was routed to OCR’s Dallas Office, which is in the process 
of drafting a decision. 
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Flores subsequently filed a petition for writ of mandamus in the Fourth 

Circuit 3 and the petition for review in this Court raising the same factual 

allegations and legal arguments, and requesting the same relief, as the two petitions 

for review he filed in the Fifth Circuit.  

DISCUSSION 

This Court should dismiss the petition for review for lack of jurisdiction. 

Petitioner has cited no authority that authorizes direct appellate review of a funding 

agency’s finding of insufficient evidence that a recipient of its financial assistance 

discriminated or retaliated against an individual in violation of Title VI. As we 

demonstrate below, no such authority exists. 

1. “Federal courts are courts of limited subject-matter jurisdiction. A 

federal court created by Congress pursuant to Article III of the Constitution has the 

power to decide only those cases over which Congress grants jurisdiction.” Al-

Zahrani v. Rodriguez, 669 F.3d 315, 317 (D.C. Cir. 2012) (citing Micei Int’l v. 

Department of Commerce, 613 F.3d 1147, 1151 (D.C. Cir. 2010)). The party 

claiming federal subject matter jurisdiction has the burden of proving it exists. 

Khadr v. United States, 529 F.3d 1112, 1115 (D.C. Cir. 2008). “‘[O]nly when a 

direct-review statute specifically gives the court of appeals subject-matter 

jurisdiction to directly review agency action’ may a party seek initial review in an 

3 See In re:  Eric Flores, No. 13-1331 (4th Cir.) (filed Mar. 7, 2013). 
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appellate court.” Micei Int’l, 613 F.3d at 1151 (quoting Watts v. SEC, 482 F.3d 

501, 505 (D.C. Cir. 2007)). 

2. Flores asserts that Rule 15 of the Federal Rules of Appellate Procedure 

provides this Court with subject matter jurisdiction over his petition for review. 

Pet. for Rev. 8.  It is well-settled, however, that Rule 15 does not confer 

jurisdiction upon the courts of appeals, but rather prescribes the procedures to be 

followed by courts of appeals in cases in which they are authorized by statute to 

review final agency decisions. See Office of Governor, Territory of Guam v. 

Department of Health & Human Servs., Admin. on Dev. Disability, 997 F.2d 1290, 

1292 (9th Cir. 1993); Dillard v. United States Dep’t of Hous. & Urban Dev., 548 

F.2d 1142, 1143 (4th Cir. 1977) (per curiam); Noland v. United States Civil Serv. 

Comm’n, 544 F.2d 333, 334 (8th Cir. 1976) (per curiam). Flores’s reliance on 

Rule 15 is therefore misplaced. 

3.  Nor does Title VI afford this Court jurisdiction to review the Findings 

Letter.  Direct appellate review under Title VI is limited to those final agency 

orders “terminating or refusing to grant or to continue financial assistance upon a 

finding of failure to comply with any requirement imposed pursuant to section 

2000d-1 of this title.” 42 U.S.C. 2000d-2.  By limiting direct appellate review in 

this fashion, Congress demonstrated an intent not to allow direct appellate review 

in circumstances such as this, in which individuals have filed administrative 
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complaints with OCR alleging prohibited discrimination or retaliation and are 

disappointed with the disposition of their complaints. 

This does not mean, however, that such individuals have no opportunity for 

judicial resolution for their claims of prohibited discrimination or retaliation by 

recipients of federal financial assistance. It is settled that these persons have an 

implied private right of action under Title VI against recipients of federal financial 

assistance who engage in such prohibited conduct. Alexander v. Sandoval, 532 

U.S. 275, 279 (2001) (“Private individuals may sue to enforce [Title VI] and obtain 

both injunctive relief and damages.”); Cannon v. University of Chi., 441 U.S. 677, 

703 (1979) (same). Because aggrieved individuals may bring civil actions under 

Title VI against recipients of federal financial assistance who engage in prohibited 

discrimination or retaliation, Congress reasonably limited direct appellate review 

under Title VI to those final agency decisions “terminating or refusing to grant or 

to continue financial assistance.”  42 U.S.C. 2000d-2.  Accordingly, Title VI does 

not provide this Court jurisdiction to review the Findings Letter. 

4.  Flores also does not have a right to appellate review of the Findings 

Letter pursuant to the Administrative Procedure Act (APA). The APA provides for 

judicial review of “[a]gency action made reviewable by statute and final agency 

action for which there is no other adequate remedy in a court.”  5 U.S.C. 704. The 
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APA, however, makes unreviewable “agency action [that] is committed to agency 

discretion by law.”  5 U.S.C. 701(a)(2). 

a.  At the outset, we note that the Findings Letter is “agency action * * * 

committed to agency discretion by law,” and thus unreviewable under the APA.  5 

U.S.C. 701(a)(2).  In Heckler v. Chaney, 470 U.S. 821 (1985), the Supreme Court 

explained that “an agency’s decision not to take enforcement action should be 

presumed immune from judicial review under § 701(a)(2),” unless the “substantive 

statute has provided guidelines for the agency to follow in exercising its 

enforcement powers.” Id. at 832-833.  In other words, judicial “review is not to be 

had if the statute is drawn so that a court would have no meaningful standard 

against which to judge the agency’s exercise of discretion.”  Id. at 830. 

Nowhere in Title VI or its implementing regulations are there any 

substantive guidelines for the Department to follow in investigating and resolving 

individual discrimination complaints, or for a court to judge such actions. See 34 

C.F.R. Part 100.  Accordingly, OCR’s determination that Flores failed to present 

sufficient evidence that UTEP had discriminated and retaliated against him in 

violation of Title VI is a discretionary agency action for which the APA does not 

allow judicial review.  See Marlow v. United States Dep’t of Educ., 820 F.2d 581, 

582-583 (2d Cir. 1987) (per curiam) (no APA jurisdiction where anti­

discrimination statute “provides no express guidelines for [determining liability 
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and] neither the statute nor the regulations impose significant substantive 

limitations on the Department’s investigation and resolution of individual 

complaints of discrimination”), cert. denied, 484 U.S. 1044 (1988); cf. Madison-

Hughes v. Shalala, 80 F.3d 1121, 1124-1125 (6th Cir. 1996) (no jurisdiction under 

the APA for suit claiming that HHS failed to collect specified racial data, where 

Title VI regulations indicated collection of such data was discretionary, not 

mandatory). 

b.  Even if the Findings Letter were not considered a discretionary agency 

action, this Court would nonetheless lack jurisdiction to consider Flores’s petition 

for review. The APA provides for judicial review of “[a]gency action made 

reviewable by statute and final agency action for which there is no other adequate 

remedy in a court.”  5 U.S.C. 704. 

As indicated above, Title VI does not provide for direct appellate review of 

rulings like the Findings Letter at issue here, and we are aware of no other statute 

that does. Thus, appellate review of the Findings Letter is not “made reviewable 

by statute.” 

Nor is the Findings Letter “final agency action for which there is no other 

adequate remedy in a court.”  First, the Findings Letter is not “final agency action” 

within the meaning of the APA.  Title VI’s implementing regulations define this 

term for purposes of the APA to require a decision by a hearing examiner. See 34 
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C.F.R. 101.104, 101.106. The Title VI regulations further limit the opportunity for 

a hearing to review decisions terminating or refusing to grant or to continue federal 

financial assistance. See 34 C.F.R. 100.8(c), 100.9.  Thus, under these Title VI 

regulations, only those decisions concerning the termination of, or refusal to grant 

or continue, federal financial assistance may constitute “final agency action” that 

would be subject to direct review by this Court under the APA.4 

Moreover, the Findings Letter is not an agency action “for which there is no 

other adequate remedy in a court.”  As indicated (p. 6, supra), Cannon established 

the “other adequate remedy” of a civil action against the discriminating funding 

recipient. 441 U.S. at 703; see also Garcia v. Vilsack, 563 F.3d 519, 523 (D.C. 

Cir. 2009) (“Relief * * * will be deemed adequate ‘where there is a private cause 

of action against a third party otherwise subject to agency regulation.’”) (quoting 

El Rio Santa Cruz Neighborhood Health Ctr. v. United States Dep’t of Health & 

Human Servs., 396 F.3d 1265, 1271 (D.C. Cir. 2005)), cert. denied, 130 S. Ct. 

1138 (2010).  Indeed, in a decision authored by then-Circuit Judge Ruth Bader 

Ginsburg, the D.C. Circuit concluded that “Cannon suggests that Congress 

considered private suits to end discrimination not merely adequate but in fact the 

4 Because the Department is charged with enforcing Title VI, its 
interpretation of the statute is entitled to Chevron deference. Monteiro v. Tempe 
Union High Sch. Dist., 158 F.3d 1022, 1033 (9th Cir. 1998); Peters v. Jenney, 327 
F.3d 307, 315-316 (4th Cir. 2003). 
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proper means for individuals to enforce Title VI.”  Women’s Equity Action League 

v. Cavazos, 906 F.2d 742, 751 (D.C. Cir. 1990) (emphasis added).  See also Jersey 

Heights Neighborhood Ass’n v. Glendening, 174 F.3d 180, 191-192 (4th Cir. 1999) 

(same).  Accordingly, Flores was entitled to file a Title VI suit in district court 

against UTEP, but may not seek review under the APA in this Court of the 

Findings Letter’s determination of insufficient evidence to support his Title VI 

claim. 

CONCLUSION 

For the foregoing reasons, this Court should dismiss the petition for review 

for lack of jurisdiction. This Court should also dismiss as moot Flores’s pending 

motions, including his motion for leave to file an oversized petition for review. 

Respectfully submitted, 

THOMAS E. PEREZ 
Assistant Attorney General 

s/ Dennis J. Dimsey 
DENNIS J. DIMSEY 
CHRISTOPHER C. WANG 
Attorneys 
Department of Justice 
Civil Rights Division 
Appellate Section 
Ben Franklin Station 
P.O. Box 14403 
Washington, DC 20044-4403 
(202) 514-2195 



 

 

   

      

   

  

   

  

 

  

  

 
 

  

 

 

      
         
       
         

       
 

 

 


 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 8, 2013, I electronically filed the foregoing 

THE UNITED STATES DEPARTMENT OF EDUCATION’S MOTION TO 

DISMISS THE PETITION FOR REVIEW FOR LACK OF SUBJECT MATTER 

JURISDICTION AND RESPONSE TO PETITIONER’S MOTION FOR LEAVE 

TO FILE AN OVERSIZED PETITION FOR REVIEW with the Clerk of the Court 

using the appellate CM/ECF system. 

I further certify that, within two business days of April 8, 2013, I will cause 

to be hand-delivered four paper copies of the foregoing motion to the United States 

Court of Appeals for the District of Columbia. 

I further certify that petitioner listed below will be served via e-mail and 

U.S. Mail postage prepaid at the following address: 

Eric Flores
 
8401 Boeing Drive
 
El Paso, TX 79910
 

s/ Dennis J. Dimsey 
DENNIS J. DIMSEY 
Deputy Chief 
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CERTIFICATE AS TO PARTIES, RULINGS,
 
AND RELATED CASES
 

The United States Department of Education, as respondent, certifies that: 

1. Parties 

This is a petition for review of a Findings Letter of the United States 

Department of Education, Office for Civil Rights. The pro se petitioner is Eric 

Flores. The respondents are the United States Department of Education and the 

United States Department of Justice. There are no intervenors or amici. 

2.  Rulings Under Review 

Petitioner seeks review of the November 13, 2012, Findings Letter of the 

United States Department of Education, Office for Civil Rights, determining that 

his Title VI complaint was not supported by sufficient evidence. There were no 

prior proceedings in district court. 

3.  Related Cases 

To the best of our knowledge, this case was not previously before this Court 

or any other court. We are aware of two pending petitions for review of the 

Findings Letter in the Fifth Circuit, Flores v. United States Department of 

Education, No. 13-60078 (5th Cir.), and a pending petition for writ of mandamus 

in the Fourth Circuit, In re: Eric Flores, No. 13-1331 (4th Cir.). 

s/ Dennis J. Dimsey 
DENNIS J. DIMSEY 
Deputy Chief 
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.Page] -:Mt~ .Eric " Fiores' 

'ltan:r-o'ne of~ti{~~ f9~~q~rtg ~:~~~\~\Jj~~.~)aWi~h~~ '~J~liation canno(be~estabn~hea : , .1 (; ~h~~~y~r.. 
·aU o.f:th~~~bov~ are -established. OCR .inquires ·as·~tc:)''Veet!!e1:Jti:~ :~.ip'j~t ~,~ip~nlifY,'~ legi,~imat!!. 
"noildjscnmji:1~~6iy 'I:e~9Q; f¢rJ.ts: ·a~ti9tl~. QC'If .detenriines whether· any reason preS~rit~~.{by· tJi? 
recipienf is,merel,Y a prelext.for~discrimirl~tigri·\ ~~,· t~e: fdhn ofiet~.Iiatioll, ,·· -, ;, 

A i~protected activity" ,is' one~in whfch,a, pet$Q~ ei!lj~f oppo~e~ :8;ny .PJa<;Ji~~. lJ1.ade', unl'awfuL~y. the' 
stat1J~cis: 'enforced by OCR or a'. person m8.kes ,8 fhatge~., test'ifies~ : as'si~ts ;'of~i*ticitia!!!§ In ;$ 
~im~estigatj'Ori, :ptoceed'j"rtg :or heanq-g:6.r Qtl1.eR:vj.~<;.~~sert~'(rights: prote~ted:by:.:the :raws :enf<?rce(fby 
OCR. " .. 

I c'OtR-'detetmin'e's 'lha,t-yo~ '¢I1gagi;C;i i~:\a pf.ci!~~t~(r ~~!ivHY. iJ will thetr d~.t'emirne,.yj.helHer. ):ou~ , 
\Ve~;, ~.~bj~~te,~ :to. ,an; ady,erse ' actio'n. :ii5 '·b~' <i"n '1adve~~~ ~£~1£~;tI Jbe ffi,pieill~,s,:~,cti9_n. J~~4~ t 

;si.griific~n!!Y ~i,SAdY~aQt?g~' th_~ CO.~p!!lin~~ .. as a"sf"udentor ernproyet:~ , or his' or'"her:ability}o g~~. 
the benefits ofJhe program., In·tht a]terilat~~e,- ~Yen;if;:th~ ~1#U',~:~ge!;l;a,C.tjR1:FdicLnot . o~je~tixely or 
,~i.ibstan.tjaily. ,~esJti~~ a-g ' jQdi~i~~aI1s empjoymenr:o~ \edUcaiioifaJ,1l:pp'brlunhi~s. t~~ a¢ii§.~.: ·c1>.ldij :b~ 
.considered :tb be -retaliatory' ir- . tlie ~challe.11g~~ , ~~¢~9n·~ ~~asPllflb.ly' ;hct~tt: a,s'; : a ,deterrent \Q_Jurthet' 
~PfOte~l~d ·a~i1yi~y" . or: if ·the indhddual .~; 'Because) of, the' 'C"~~lIef!~~a '~g_ti9'~t - ' pt.~cl~!!ep' : ~fT.Q.rii 
'pursuil!'g,:hislher discrimin!ltiQn flai~~~ hi. in~jQg::thi~ .. dj!tennimttion, :OGR consiaers-whether the ' 
'alleged ~.v,erse .action ',caused: lasting aild' tatfg~bl~ '- ~Wm. :or ~ haCi ',,' :det~fi~:nt ¢ff!!c1" Me.rel.X 
unpleasan(or" tra.!1si~pt-il1~.ident~ ~u.~lIy ~re ,not ,considered adv'erse, . 

N$<>, , foI'.(he '.a~'ions;tbat Vf,e,.r.e:detennine<iAo be '~aciv~rSe"j bt;:~R ,cpnsfae~~'~h~mer; th~~e ,' W:as_~ 
causal C?nfiectio.n bet~ee'~," t,h.e prpte:ct~.-:~#~~Xj~y'and,;th~: adyerse . aciio~;. This elemef.lt ad~re.sses 
~heth.erlhe;-r.ecipien(took~the, adverse~actio'n:·l?e'cau,se~90n~;p~q(e¢J~d'jCl~~ity: 'Tpis: 4e~enrii,na'tiQn, 
,l.i'k~ oJh~ts, i'rj Jl1e i#~.a!i~tion~ amilysi.s;.,is' :.made,;:on;a ~~by.:Case ,basis,::'and .l1,1ust "~onliid~~, ~ J~~ 
facts :in' the given rcase', A c'alfsal c6rin"~c~i~ri' .i,s i!i~em,d" i~f .Q1q$:,t',!Q.~R.}~ses ,wHen 'the adv,erse 
,t:~tjoir 9¢,cU~s'fn a_c!os~1;. prpx.imity :in 'time 'Wilh !the~protected aCt,vi~y' ! gene~I!X' .t,h~· i}iQ,~· ~.i.i1}ejti 
belweenc th'C! .. pf6'tec!~4: __ a~Hvity ~rt~ ~h.e' apye"ise;. ac69n",the weaker the :presu"!p.tion .~of >;a- cailsal 
(:omie~tion. .. ' 

Fi.nally"and 1lS,mentloned above~ if'a:il 'o(the'aoove, ~A~in~'~t~ ~r~, .. es.t~1?!.i,~.fi,~,;th¢,ti· 9c;R,p~,~~,i~er~ 
whether ,the ,h'!Cipient had' a legiti,mate, .nondisciirriimit,ory-reason ' for'~its l ·act ion; for· 'wh'ether, the 
reason is,a 'p~e~~xi;'fot "disc:riniihaiii-iri.- - ,. ..." .' ~ 

dt R ,rev leweo"8' CI:?PY' Qt yqur the: F elinA~ry..' "1.: f.Q 1:Z";gr,it4~ ,gri.~v~.f.~_" ''f!1~ gnevance.'fon:n;indiCates 
thal-:~o.u , were appeali~gi a' ,grade,'youJ'eeeived on,a pop{q~iz 'ln_:lJl1i.Y~r~ity 1},qJ :' o:r~ ~~~C~~: d~t~. 
Th(giiej@.c~~fl?fm~;~Jlow~:~h~,~tuc,ien.t t9 identify,-ihe , foilowin~:;b[oa(rhases" f~r 't~e,. j'n;ortecl wa:a~:\ 
malice;-bias, :arbithlriri€~~! Capii9~ :ijri~ ,lijlpemii.~sjQJ~ '.c;tJ~.nrtifr@H9n, 'XQ).(p'I~c;d~~r~~ec_k rpark:lg 

'the:,bo~, n~f,to e.a~h .o.f'these,:bases, 'y ou, then~sutilmanzed,.your ·c6mplaint~.-: and>ex,pl~,ih¢d~ ~~a,~:oQ'e_ 
of ~out ~'~~~rs o~ ,t~e qlli~WaS."col!.n(ti4 , MTQ.ng»,hil~:JJtJl~r st~td~,rits~~~»:~req,_exactly' as:y,ou~had­
' but, 'r~eived ruff cr_edtt. Although yoli~ us~: ;the tenns ; i~impellrirs~i~le di's<tfi~ma~j~n'" ~,C;l: 
'''prejuQJ~§'\ X6.~" Qey~r_ ij1di~~l<:ftl}~t/YQy;~l;leli~y,e~ the grade ,was ·b~ed :,on ,; .r,_04r: ' race' or"r'i"ational, 
;origin. 

U.TE'P.~-also:· ,subm"Htea ,a~ large arno!Jnt'of d,at~ for: ,:pCR'~; revie~, j"r~I.~,ij1g_~a.~ ~au~~q) ~c:pr~i}lg · of. 
:,you~' April '5., ~2Qr2 di.$_~.iplihary 'he~ng; email cQmmunicatlonsbetween.you ... arid various;l;iTEP 
offidal~;" Wtd: ~ertai.h,:a~~ignm~,n~s :cqrrii?l,e~t~' Ii): Y-Qlf in ... l{i}ii{ersJiy J~9.~ (durin~: "the spriq~ ~Jnt 

'ltan:r-o'ne of~ti{~~ f9~~~~rtg ~:~~~\q\Jj~~,~)a,~:Ii~h~~ '~J~liation canno(be~estabnShea:, .1f; ~h~~~y~!.. 
·a!.I. o.f:th~~~bov~ are ·established. OCR .inquire's ·as·~tc:)''V~et!!e1:Jti:~ ~~.ip'j~'t ~,~ip~nlifY.,'~ legi,~ir1)8t!!. 
·nofldiscnmii)~~oiy 'I:~~9Q; f?ifJ.ts: ·a~ti9tl~. 'QCI( .detenrilnes whether· any teas"n preS~rit~4,{by tJi~', 
recipient is,.men:ly a prelext',for~discririiiliatigJl'\ in" *e: fO'rril ofret~li~tiorJ, ," -, ;, 

. ,' ' , ' , 

A "protected a~tlvitt· jS',one~in wh~~h , a pe~$Q~ 'er~ljef oppo~e~ \8;ny J?JJWJi~~. r:J1.ade', unl'aw.fuL~y.'the' 
_statll~cis: 'eoforced by, PCR ~r a', person makes ,8 'Chatg~_~·, testifiesj, ~'si~~~ ;'~t~jjrticip'a!!!§ 1~ ;'$ 
:inyestigatfOri, ;proceed'i'rtg:or heanq-g:o! Qtl1,eR:vj~tii~sert~'hights: prote~ted:bt,:theJaws :enf<?rced ' by 
OCR. · ·· 

I C-OCR-'dete'rmtn'e'inha,t-yo~ '¢I1gagi;C;i in\a plCi!~~~~ij' ~~!iv.i!Y. iJ ~ilI then: d~,temirne~,yj.helHer, ):ou~ , 
\Ve~;, ~,4bj~~te,~ :to. ,an , ady,erse: actio-no ~T:d '-b~' an '1adve~~j ~E~1£Q;" Jbeffi,p.leilli,s),cti~lfl, ,m~\ljt 
;sigriific~n!!y ~i.SAdY~aQt?g¢: th_~ co.~p!!limm~ ·.as a"studentor employet:;.or his' or''her:ability}o g1P.~, 
the,benefits of,rhe program., In ,tht' alterila~We '- C{,Ven ;iOh~ ~1i.iU',~:~ge!;l;8;C,tjm:FdicLnot , o~jectixely or 
:substa-n,tjaiJr. ,~esJ.ti~~ a-ri ' iQdi~i~~aI1s empjb;yment;,o~ ;edUcaiioifaJ,1l:pp'btfunhi~s. 't~~ a,¢iig.jFc9,ulij:bf? 
,considered :tb' be 'retaliatory' if- ,tlie ~challe.-t!g~~ . ~~~~9ri' ~ ~~asplijlb,ly' ihct~tt.· a,s·,: a ,deterrent \Q_Jurthet' 
,P'fOte~l~d 'a~i1yi~y, . or -if ,the indhddual ~i 'Becausel of, the' 'ehallef!se8 '~~ti9'jy - ' pi.~cl~!!e,~ : :frg,rP 
'pursui~'g',his/li"er dlscr!min~tiQn flai~~~ hi. j:n~ji:!g::thi~ ,d~tenniriaiion. ])Clf cons"laers-Whelher t,he ' 
'alleged aP,v,erse ,action ',caused: lasting aile]' tat'fg~bl'e '- ~Wm. :or ~ hCi9 ',,' ~et~fi!::nt ¢ff~ci, Me,reb: 
unpleasan(or·' tra!1si~pfii1~.ident~ ~u,~lly ~re ,not ,considered adv'erse. ' 

A,I~, , foI,::,~e;,a~'ionsjbat vt.e,.r.e:detenninedAo be j~aciv~rSe"i be'R:, ,cpnsfae~d' ~h~mer;tQ~~e ,' ~as_~ 
causal connection bet~e~'~;' t.h,e' prpte:ct~.-:~~!xity'and_;th~: adyerse ,action;· 'ibIs ei'emef,lt addresses 
~heth,er ',di~.r.ecipien(took .. the, adverse~actio'n'·Qe'cause~9Dn¢:·p~qte¢J~9~jCl~~ity~ 'Tpis: q~tenrii.ha'tiQn, 
,l,Ike oJh~fS' i'rj J!1e i#~,a!i~tion., amil¥.si,so.is':'made'J;n;~ ~~by.:Case ,bas'is,::'and :,,1l15t t~o'nlijd~~, @ J~~ 
facts :in' the , given :case'. A c'a'lfsal coriri~c~i~ri' ,i,s iri~em,d)~f ,rjio~VQ.~R.}~ses .wHen 'the adv,erse 
,t:~tjoir 9¢,cU~s'fn a, _c!os~c;. prpx,imiiy :in 'time .with~the~protected aCt,vi~y' ! per'le~lhf' _t,~~' QiQ,~' ~.i.i1}ejti 
belweenc th'e pfCltec!~4: __ a<;Hvity' ~rt~ ~h.e" apye'ise. ac6~m •. ,the weaker the :presu"!p'tion .!·of>,a-cailsal 
<;onrie~tion. .. ' 

Fl,nallYrand 1lS_mentioned above~ ital} 'o(the,abOve. ~A~in~'~t~ ~r~, .. es,t~1?!.i,~,~~.;th¢.I}\ 9c;R,p~,~~,i~er~ 
whether ,the .reCipient had' a legiti.mate, .nondisciirriimitory-reason 'for·~its l ·action; for· 'wh'ether. the 
reason is ' a, 'p~e~~xi~fo-t 'disc:riniihaijtiri.- - , .. . ". .- ~ 

'cit: R· rev lewea"a' c;<?p.y' ~ t y~ur the: F e!inA~ry..' 7.: f.Q l:Z";gr,aj:!~ . gri,~v~.f.~_" -T!t~ giievanc~don:n;indiCa:te~ 
tha(~o.u , were appeali!1g;a'.grade.'youJ'eeeived on, a , poplq~iz 'ln_:ctJl1i5'~(~itY 1},qJ :' o:r~ J~*)am~: d~t~. 
Th(gi:j,e'~@,c~~fl?f61-; ~JJow$.)h~,~tuc,ien.t t'? identify,-ihe , foilowin~:;b[oa(rhases" f~r 't~e,. j'n9ortecl wa:CI~:' 
malice;-bias, :arbittarii1e~~; Capii9~ :ijn~ .lfupetirii.~sjQ,I~ ',c,i.i~,nrtii~ji9n, Y}Q)'i;P.l~~~~{'~~e~* ~ark~lg 

'the~bo~, n~t~to e;8.~h , .orthese:-bases. 'Y ou, ihen,summanzed"your ' c6mplaint~}md;e'x,pl~,ih¢d~ ~~a,~:oQ'e_ 
of ~OlJt ~'~~e.rs o~ ,the qi}i~ '~.,-co.l!.n(ti4 · MTQ.ng~h.iJ.~:JJtJl~r sl~td~_rits~~~»:~req,_exactly· as:r.ou~had­
' buI: 'r~eived fuff cr_ecli't. Although yoli~ ~s~: itlie tenns ; i~impellri.is~i~l~ di'sgi~.i!ia~j~)i" · ~,C;l: 
'''prejuQJ~'\ x6.~'- Qey~r_ ij1dj~~t<:ftl}!lt,l YQ.l,(~l;leli~y,e~ the gr:a~e ,was 'b~ed :,on ,J_o4r: ' race' or"r'i"ational, 
,origin. 

UTEP.~-also:·,subm'iheo ,a~ I~ge arno!JI)~- ' of ~,at~ for>pC~'~'; ~e~ie~, j'r~l.u4ij1g.~a.Q ~au~~qJ r:;c:pr~rrg ' of. 
, :,yo~t, Andl. '5., ~7Qq di,$_~,iplihary 'he{Ping; email c9mmunicationsbetween.you ... arid vatious,' l;1TEP 
oilidal~;,·and: certaih,- a~~igtiti'~e.n~s :cqttii?.1.e~t~' Ii): Y-Qu in, .. l{i}ii{ersJiy J~9.~ (durin~: 'the spriq,~ ~JnZ; 
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Pag~ 4 - Mr.,Eric Flores 

semester. To (jeterri1i~c whettle.r ~?~. ,engaged ,in a protected t8ctiy.itYi: -OCR · W1~!'y~d the 
'communications; between you anii .tJTEP·according to ,two 'cat¢goiie~: all ' cpmmunications' from 
February I, 2p 12 (the date of your ·first meeting with the bire~~O:r regafi:ling' youi' , grad~,s 'in 
University 1,)01") to -April 5/ 2012 (ttie qa!e 9f.your: di~iplinary heanng); and all communicatioris 
()I:f'3J1d sub~q,!e!lJ',(o April~5th_ 'Some ·of.ihe(more·;notatile:eoinmunicaE.on~ are'B$ [oIJiws,; 

• 	 Emai1: ~orresp.6ndei.ice.:Ifi.~an()ltS~m§.!I~.t~ :UTE~ ,of,ficial~' ypu' indicated: ihat you 'were 
retaliated· against for "invoking a constitutional righr' By' .se:e~itlg 'th~, U'(EP- p"iesjdeht's ... 
"level Qf attc;:ntion" r~g~din"g a prOfessor!.~ :<"!academic dishonesty:" While the language 
differed throughout the. emailssubmittetfqefore. tHeApr.il ~~..;· discipljnary bearing, t~ey 
cQritain nQ~ing· ttiat indiCate~ th~I~YOU were making 0 complaint,of race or national ~rigin 
discrimirl.@.tion. 

• 	 Glassroom, !lSsignmenls: UTEP subrriitte4. two essays '·,~qmpJ~t~,.d' ,py yqu, fOf ,lJqjv..ersity· 
1301. \\ibid, were 4ated 'Marth 20, 2012;.- In:an .essay 'entitled "What's' Yoi.n"PtOb"iem~," 
y'0u expllii'ne(J .tliat a pers_on, 'Of ''w~i~~ ~er.ical) ,na~io~! odgin" was. using "aavanced 
technolpgy," :t"Q cause an instructor to ,gradei your, assig'niner~Js"' inc'p~ectIY. ~ ~Q the; other,· 
essay; entill~~ "~p whaJ po y.Q.U wl!l1t, a_nywaY?:'~IYou rep.catedly, explain thopyou 'plan to 
obtain. a J~w degree to' }eai1'1..+how 10 "adequat~iy~ '~rnp!ai~" "i"!1' federal ~Ol.n:t:·'against an 
organi~ed. 'group .o~ ex~utiye: employees: of the: fedenil governrilent .that a~ persons .;>f 
wHite Arheri'can nation~l· origin, tliat' l!aXt;. ti:?i1u.redJ tQ death more' than four. members of 'a 
prote,eleCt class ·of Mexican' American citizens," ,In this . s~~¢" 'e~y; ,ltnq,er the secti.on 
"Short-Te,nn: Oqal," you sai,d tliat",),our shon tenn goatwas to' notify various named ,UTEP 
officials about the person of "white "'Am'erichn ,ria[iotial .orjg~ri~· 'who had tp.k~n ~on(rol of a 
p'rofe§so!,s.,1J!.in4 to in"(luence her·to give you bad!grades, 

O~l3- 'also: pbtaiqed wrinen·.swem~nt's from all UTEP officials mentibne(kbY',y~u 'f~ p'~!~o'~'.w~9 
had:·knowledge:.about your" I!!leg8:t!on.,of dis~!imin~~!ip'n oD ',the 'basi!! pl!latiQ.nat o~gin; includr~g 
Y,our Univ~J~ity 1-l;01 ~rofessor~:the,. Director-t:~nd profe~or~s':supC,rv.isgfJ,. fn'dl the: C~~~~n Qf"ttie 
Student Wc;:lfare"Grievance Coniniit1e;.e '(the, ~f'$QflJO :whom,the("Eebruary :r" grade gfieVance was 
submitted), Each. individual stated that ' you ·a.id rio~ i~4,i£aJe t~ 't~6ri ·t~~a! you ~ere' ~"1~iQg a 
~?n'1p'I~~~t b~ed Qn ,race,/~Jo~ or ,national ,oxigin. Rather, the officials expiaih;rl that yo~fin~icat~d, 
that the ,grievance~ ,was b~eq 9" ;tlie p.to(eSfigr'.s~ ·t~c~<:ieillie ,dj~h~nestt· t\nd .the facP that I,he 
prqfessQr,was' c.Qnne,cted ' to thc federal g9YCmmcrit. SpecificaUy;, t~~' DJA; ~riqica1~ ,th,at;;dufjng 

.,you"r' fifst :me~ting \yitl) liim.~.you.:explaiJ:;e~ 1he~l?rofe1isor's \conneCtion:fu the :federal government 
and how she was usin,g grade num6ers- that :con:eJii.t~d w.ith.t~,~. c~se..EUJI!.I;it.ts'. orl~~}iit.!i- Y0lttuid, 
filed, The.DJ.t\...:..s~.i? that..,)'ou _~<;s~rjbed ·the professor as beinl; o(·\Ybi"te, A.mer'ican~natibnal.origin''i 
howeyer. he said tha!ehe simply,"(e!t ,the, teritl '~as"il;~.¢~~np~!;if, _~~ ,had 'bQ'.in.diC4tiop"lhat _y.ou were 

,tlJaking a}TaCe oLnational origin ' based~ complaint. funher, ttle Director, said:.that, at th'e,en'd of a' 
F.ebru·ary I: 20 12-meetiri'g. y~u ~~egan talking 'ao'ol!p,be a~rocities.,comniitted duringj}:te ,Holoco!-,Sl 
(the grade grievance was based. on an' assi'gnment related to: this; event). I She,..~aid t~at. w,hil~ 
wrapping up this~ disc,ussi,on •. you lJote(! ·that there w,ere, also people in the United Stotes 'who 

,mistreat and "tonnent" Hi~piuHc people; however; she did 'lot Iaf{~ Y9.~ i!aning ~m~k 'as a 
cO!llplaint ofrac~J)r n~tional ongin "djscrimination, 

On p'ctober. 18 and' 26,2012, "DCif'requested ihat'you provide further,'information in -support of 
.your aileged pi6te:c::t~d .acti.vi!Je's, ~fityo({r;~swnses.:Xou provided .,he.fQI1.pwi~g ~examples~tha(you. 
believed proved"'"that you engaged in' a.protecteCt activity: 

l 

http:secti.on
mailto:discrimirl.@.tion
http:tHeApr.il
http:Some�of.ihe(more�;notatile:eoinmunicaE.on


          

    
  

           
   

            
    

              
       

        
          

         
          
         

  

      
     

       
         

   
      

      
 

    
             

            
     

        
            

             
        

       
     

             
           

         
      

    

            
             

       
               

    

          
            

Page 5 - ·Mr. Eric,-Flores. - . 

• In·the.'February ;7,}.20l2 gril~¢ gtjevJ!r)ce. an~ , in. Q,ther'communitallons. with. the ptOfessot' 
apa.:otherJJTEF \officiai~, ,you<.explaincit ~~t:.ihe ,:p~gf~~ofgra:d¢~~;Yo~uf~~W~r-'~Qn~:.a ,:quiz 
9~ffefeQ.tJY ~~: ,~at ,-or QtJte~.' sJ\1,d~.n.ts •. and since. the ':professor·· is 'wflitc:- ;and' ;r,pu ' a~e . 
Mexican,)ou established :"gro"~ds:ro~. fjt~.iat 'pfQftJijig:" . . 

. ' )'pu: JIJ.fon"ed the fonq~ng; 'p'cdple of' y,o:ur :cQrnpl,a,i.rit .. '~f j:a~~ ,q~ palig,Qal ongio 
di~criiftinatiori: tt'!~ ChairmliJ). of'tb,~:' SJudent -Welfare .Grievance/COmmittee; 'the 'Dih:ct~r; 1 
the;AssQJiate.provost; the Associate -"P;.~lh7 I?lAi ~~9"~.I}~\!J1'.gp'",pr;;s!4e·~1-' ' 

• Yo~ corrm!.~he:d 'tha~ a. '~professor :.o(wlliu:' American n:ati~~~J ,~ri.g'i~;~~ .. ~' wa.s):nt,em.ib'n,ally' 
and ' ~oW;ii1g~y," 'g:f~fdi9g 'Y~,~r..~~igri!t:lt~n;;; ~Hfferently from .other:sfudents irnhe':dass, aha 
thliLshe did 'so to .infi'midate y,ou to. siich~'ah extenC'that;,y6u_'would~'''discontinue:, se,ekingr 

' .~ritnihil, PI.g~~¢~~ion i,n: .!he fedenil .. co\!r't < SYSf~~1 ~gai~st.!£~ ih~· ' pt~fe~~6~5~ ';f~i~ii~'~-s-:i~.~t: 
. murdered·rour'1;rother: ' 

A-. fi ridi rig;-that: a: .~~_c'q,l:~fi~: .has )Ylola.te4 ,,~ne:.Qf:.~h~ .la'tVS.'Jnat.:O.c ~ el)forces; mustl Be,:sup.pon'ed; ~y:~a,.· 
-preponderance.=of the evidence ~i .e;.: ·sufficier.tre,:,i~.~!i~e :~? proy~: tb"~~ J~ ~s".rrl(~r.e{IJ~~1 r'·~b~.n:?,otJQat · 
unla\yful' <l!scririjihi!\i6n.occurr.¢). WbenJhere';is::a"sigriificant;conflict-i.fi ttre evi~enc§;'~<l Q9B is 
unaI>le to:res6Ive' that-:confli¢t, for ' ~.x~ple; (14.,e-'(9 t){e*\c~' ,Or~QO'Q~r.ating , witness"statements:or , 
a~d) ti.o.n"I:~,v,iden~e,:OCR. generally ;must .concl ude tflat. there 'i~;if1.s~(ij'ci~nfey..i.Cl..¢nc:e ;,to ~§!~b!i s_h"a 
violation,6f"ihe:.la.W.· .' . . 

, 

As me·rition-~, i;l>I$9v'¢~';i.qy~~nga:g~d in ~ nun:1.CrOUS written . com"rnlinicat~ons-' (i~·e· .• ~,' F~~ruarY:·th g(a~e 
~~i.~~an~er~":lails) w!,,:~ \'~EP~fi-&m ato~~:!:ebru~,ry ) s"Jltj~iltlj~ .~iJ!l~~ .. ~f-!,,~~~:~p.r.i~ ~~!·:?i'~~.~lina~ 
he,arl,ng: . ~.grt}e ~9.f~~t.~e:t.l(.tW~,n .~ommumcat,ons useJhe"p'hrase ' ''I~pcrm:ISslb:~e: ,~!~~.qm~n~}IOt:1/' ~!?r , 
the words "preJ~dice". and '~ ~et.alia,t!qn"., .. :?.\I~o' •. Y.9,!! I,Ippcar ;'lo describe possible: acts· of race or 
n.~ll.ion~1 ,9.ngin , 4.iscr!mimlti~n :io :some oT ·;~our · classroom. ass}.gffm~Qt~~ !:Y~V{~~nd.i~~t~~r, .the 
February 'Jlh 'g.ra~~ griey,an~e Q~J y~iij.elP,aiLco~nll.!l'ii9,atkm~. pr:ior to -ihe April, 5~!theanhg ;give'fany 
indication,:iha:t you -made: a ·compiaii'lt-pril~e,;' colgr ,q"' .~~ion4I,~tjgt~..tPj~ii~iQ!liiolJ., .lb .tJ:t:i=:P·; ',and . 
r6,~r", ~~j'ghJ1leQt~, w~rC;;''Jlot supmi_it~d~, thro4.&h;;al'!>: tyee: of.~grievance pr6ce~s~-~,~~O'f wjS: t~~:r.~<~ny 
iildicatior1:> tllat . they, ,wetc;: to; ~ ;~~,~ :: '4S ~tJ~~! ~~y,m)p.'!s.~ .'(Q,y: ~.I~o 's.,a.1ct thai you ·'v.er:baHy 
i:n('?:.~~S.Lse~~p..U .. t:.rEP:;,officj'afs of',youFcompfaint fOr· race of n~tJb9~J.· :qrig!~' ~is,~!i~i~,tjQrif, .. ~uf 

"each ofttlose.: iri9,i~ti~~I,~?i(i.~iCjtect'Jh~tn~ .s~¢h"cp~plai.nt Wjl&:,mad.eJo,:Jh¢m. OCR,:'s.re~ie~ 'o~< I".:'_ 
person ,~ommunications fOuild that you ·ma:d~··refei'efu:es !q' ~h~ '~oi'Jh.~iJtJn·g~9n-l~.splW~t>,!~~iYi4l!ids, 
alid:. 9ften 'r~fe~n~.(j : ~plc;~s r,ac~~. but <~hese '" staiements , were eithe'r" m.aae' :In . reference. ·td 
'c1assroom ~tol?ics. 'or white simplY. de~~ribi"g .~,he ,u~ivet:S,ih:' l:~~H, :Ji~.Q~e·s.~()·~~ .Th~ ii:1-p,!'Jso.lJ 
cpmrn.9,~jcat,i9ns·-were .~o.\ ,ac~ompanie.d' by lang,uage;that would indicate ~hal ~o;u . we~'~akiqg ·a' 
'complaint 'of-nice or'".n~tiQ~al 9ngin~ discrimin~ti~p I;yi~h'.re~pecfto ,tl)(diebruary' 7-~ grade~~rievance 
or within an)' ,other,:con'text. ' 

,OCR policy states ,that oppo'sitton that. comgris~~ ·B~.a~ :6~ ~big'!-i~Ys ~qfQpljjjt1l§ ~r l!l!f~,ir 
Iteatni'eri(~!JW~ be' ·~~msiderea . a . p.totected ,activit~ · i(the 'erotest reasonably ,would be:;ihterpr~~ed a.s 
opprisitlon ·to~discfimimitiQ(l : · OG,R-.~ij~ . ~et~'rRi.iri~g .W~6~1!i .. ft~J)l!1Y~ .'been" r~~son~bl.c;A!J !ntellJret 

:~ny of :yo.ur cpmmt.niicatio!,)s; . prior: to,: 'April 51
.
h, .as, complaints of ,race -,ot · nati'9iial ori'gifr 

'discrirfi'i'nati'bn. .. . , . 

:Ho.WeYl!f;;~the ~vjct~fn¢e J.nai~',ltes Jh.a"t ·YQ~ 4i4 ~n~ag~ in··;a I?rpt.eded· aciiY.f~Y-:Qn .,or" about ·~Apr1i 5'1 
2011 . . You submitted. a':documC;lit .entitled "Noiice-'o.f.Appe~.I" '!o'"I,~:rEr,:tn*~ljfe~nc~.~ lW,e'"Vl'~ 

Page 5 - ·-Mr. Eric"Flores. - . 

• In· th:. 'Febr:u~ :7:,~f.Ol2.,grii~¢ , &i:iev,~ce; a,p~ , i.n. Q,ther~' communitatlons. with. the professor' 
apa,'.other'JJTEP ·'.official~, .you.:e~plaincit ~~t:,the ,:p~gf~~of. ·~d¢~~;~ur~~w~r-" ~ri":_a ,:quiz 
~~ffefeQ.tJY ~~: .~,at .,:or QtJte~.' sJ\1.d~.n,ts •. and since_ the ·:proJessor·· is' 'whitc:- ;and ;r,pu ' a~e . 
Mexican,)ou established :"gro~&j:ro~.fit~.iat 'pfQftJijig:" ' . 

• ' ')'P!J: JIJ.fonned the folh>;~ng,; 'p'c'dple of' y,o:ur :cQmpl,a,i.lit. '~f ~ta_~~ .O,~ pa1Jq,rial ongin ' 
di~crii}liriatiori; tt'!~ Ghairm1iJ). ortb,~:' SJudent W,clfare .Grievance/Committee; 'the 'Dih!ct~r; \ 
the;AssQc?iate.Ptovost; the Associate yP;.Jh~ .I?lA! ~~9.:~.I}~:,!.:Ff,,~p'-ipr;;Sr~e·~h . 

• yo~ corr!pJ,~he:d 'that a- ·~professor.:.o(whiU!'American n:ati~~~J .qr-i.gi~·i~~: ~' wa.s):nt,em.ib'i1,ally­
and '~ow,ii1g~y," 'g:f~fdi9g 'Y~,~r..~~igri!f.lt~I1;;; ~Hfferently from .other,sfudents irnhe-:'CJass, aha 
t,hli~ :· ~h_e di9 'so ',_lo .infi'midate ,y'ou to. such~'ah ~¥t~n~::>th~!~r9U>_'~I?!:1J{r"~i~.9.f).ti,!1y'!?~,se~~n~y 

·-critnih,f!J, P!..9:~~¢~~ion i,n: ,~he fedenil " co~it <system1 against.!!;~ the ptofessot~'s :relatives 't~.~r 
. murdered.youd;rother: ' ". 

A-, fitiaing~that : a: r€c'q,l:eiit; has )y,jqlaJe4 "o:ne :,cif:.~he lalVS:Jnat.:O.cR, el)forces; musu,Be,'sup.pon'ed: by'~a .. · 
'preponderance.'of the e'yj'dence ~i i.: 'sufficieI,1re':'}~,~!i~e :~? p:ro.Y~.· tb'~~ : i~ ~s" .frtqr.e{IJ~~J r"jb~tn:r;tptiQat ­
unlawful' ~iscrin)ihl!\i6n"o~urr_¢). Wben'lhere"is::a" s~griificant ;cohflict-ifi the evi~en~'i~~<l 9GB. i~ 
unaI>le lo,res6Ive' that-:confli~t" f~r ' ~.x~ple; a~e.:(9 tl1e ; J.~c~: .oF~QO'Q~r.ating , witness"statements:or' . 
a~d) ti.o,n~l:~~,iden~e,:OdR. ~~nerall.y ;must .concl ude that there i~~if1.s~'fij'ci~nfey..i.Cl..¢nce ;,to ~~~b!is_h,·a 
violation.6fthe:-la,W., 

, 

As me·ri~iO!:f~ , i;I.>Ii$?v'¢!';ib,y~eng~~~d in!nun:1.CfOUS written . com'rnu'nicat~omf' (i~'e.(F~6ruarY:, tli gz:a~e 
~~i.~~an~er~~ail's), w!,:~ '\J~EP~frCim ato~~:!:ebru~,ry..1 st'JltjHl tlj~ ,~i~_~ .. ~f,?,,,~~~:~p.r_i~ ,~~!·:?i~~.~lina~ 
he,arl,ng; ;~grt}e ~9.f:~t.Q~;·'Y{rt~~e.n ·~~mmumcat,ons useJhe"p'hras~ ' ''I~pcmusslb:!e: ,~1~~.~!m,!n!\}10t:1;" :9r , 
the words ··preJ~dice" . ~ii~ '~ ~et.~lia,t!qn "." _ ~.I~O' •. Y.9it a.ppcar ;·to describe possible: acts· of race , or 
n_~t.ion~1 ,(jngin :~.iscr!.minati~n :io :somc of ·;~our · classroom. ass}.gffrT!~Qt~~ :~qV{~~nl. tt~!t~~t, _the 
February'1lh '·g.ra~~ griey_an~e Q~.f Y~ .. iij.emaiLcO~~Lpii9.atibn~. piior to ,ihe Apn), 5~!t heanhgJ~,ivejany 
indication,:tha:t you 'made:a ·compiaint. pr~<?¢,;, colgt'qr ,~~io~J,~llgt~..tpj~iii1iiO~tiiol),. tb ,txt:i=:p'; ',and ' 
)'6,~r~ ~~j'gh~¢Qt.~, W~r$;i"Jlot su~mi_it~d" thro4.&h:,al'!>: tree: o(':grievance pr6ces~'~.~~O'f. w~, t~~:r.~ '~ny 
iildicatior1:> tllat. they, ,wetc;:. to~ ~ ;~~,~ ::'4s ~tJ~~! ~~y'm)_~es.~ .'(Q,y: ~.I~o '~,akt that you " ~ec:baHy 
i:n('?:,riii~lLse~~p..t.JjJEP,:;,officj'afs of',youFcomplaint fof'race bf n~tJb9~ ' :qri'g!it' ~is,Y!ihJi~~ijQikJjuf 

"each ofttlOSiHri9,i~y.\~t¥il.~?h'i.~i¥tect-Jh~tn~ .s~¢h~,cp~pJai.nt Wjl&.,mad.e .. to",_ih¢m.- OCRls'~e,~Je~-o~< i".:', 
person ,~oinmunications fOuild that you ·ma:d~~·referefu:es !q' ~h~ '~oi]il..~iJl,~l!·g~9n-l~.Spliji~c>,i~CJi:vi4l!ids. 
alid:. 9ft¢n 'r~fei:e.n~e.Cl : J#.>pl~~s. r,a'c~~. but "~hese '" staiements , were eitife'r- m.aae· :Iri . reference": ·Id 
,classroom ~!ol?ics, 'or white simpl,y- ~e~~ribi"g .~.hif ,u~i~et:S.i.ti 1:~q~·, :Ji~'p~e's.~()·~~ 'Jh~ iP-p~_rsO.l:l 
cpnjrn.9,~jcat,i9ris" were .n;<,:\ ,ac,,!:ompanie,d' ~y lang,uage;that would indicate ~hal ~o;u - we~' ~aktf!lfa' 
'complaint 'Of-nice or".n~tiQ~al 9ngin~ discrimin~ti~p Vti~h-.re~pecfto ,tl)evF.ebruary' 7~ grade'~rie,vance 
or within an)' ,other.:context. 

,OCR policy states ,that oppo'sitton that. corn~ris~~ 'B~.a~ :6~ ~big'!-i0Ys :SqfQpliS,itf~ ~f. l!l!f~ir 
. tteatni'eri( \\;!JW~ , be' '~~:)JlsiijeJea , a, protected,acti vit~ ' if" the 'eTOtest reasonably ,would bedhterpr~~ed a.s' 
opp'6sition -to~discfinl'imitiQ(l :; oq&,~ij~ . 4et~'rRi,iri~g .. if'Y.o~J!i ._ f:t~:t)l!1Y~ ·:~n-" r~~son~bl.eJp !ntel'Bret 

:~ny of ·Yo.ur cpmmt.niicatio~s; , prior: to; April 5th
, .as, complaints of ,race -,or ' nati'9iial origin: 

'discrimi'nati'on. • - , . 

:Ho.Weyer;;':th'e c;!viCt~fn¢e jnaicates .th.a't -YQ~ did. eOgag~ in',;a prpt.eCted' aciiy,ftY:Qn.,or,.aoout ::Apri'i 5" 
201"2 . . You submitted, a';doc~mC;lit ,entitled i"Noii'¢e.'o:f:Appe~.I"'!o"·~:rEr,:~h~t~r~Jei:~~hc~"~ lW,e" Vl'~' 
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P.age '6 - .Mr., Ene FIore's 

prohibit,iOil of di~ri~j~ati.o~_;o!1 )~.e ~a~es, pf, ra~e • . c"Q1o..r and ':Qationai' origin,. and. expia!,~~ ~QHr 
'~IJ~f -that th\! ..oJ.A,~retaliated . again'st :yo~._ bt F~.arg!v-g r~f~ ~illi Jp,¢. ':~tijy.~(t);; "'Vle-. vi'Qlatlons", 
wliich ::were- Qffi,~.i.~ny"~~Jtgl1t ~g.ri ·~.!¥.t;:h .'3.0 • .2Q"l~2'. 'You ~'infonned d'GR;' thatitltis~d9S~~ijt>, .. ~' 
~~.\.Ibm.itte~ on~the d~y ;of the' Ap"riJ.'slh he~,rig'<~Qiil~l~r,·, ~.i~;: i(':~~~$)ibnJitjed1i~~l!J1d ;.the,Hme" of 

"_ 'lhe' ~~¥i~g1' · lrrE~<Vf_,as . ~ns~~ 'wlien ,the' do~ument :,wa~·'sub~ilted •. _ but .~p-ec·~.1~l~4~'l!f~t}:ir~s 
-sub~itte.d ·,aroupd:, ~pril 12.; >2012: llTf~; ~~ · iJ>!1~bl.~ "IQ : Rr:.o~i~e" r:nqr.e , ~~ific -infonnation. 
rc;gardiffg:~~-'\~~fe Ot~i~ ,~oc~ment .. was~filed. Thus, OCR .. will assume:,the "9C~riie.QJ:w~~rsm".njli~~~ 
'on Ap~t .:5~·.,;20"l-2~;;:~'¥~.~ n~yt; '!n~!~te~r~r.i;l.sQ~ .s~~~e.J:'F(E·P:~adual~~.;;subniitted the.':dOtument toO 
O~~, it is .clear,vtfianher .had.knowledge;:o(.the·'comp'lait)qt(id it:; ,'cP~~~pJ~; . 

The date~giv~nr.(or ·ihe .. ali~ged a4v.ers'e, astjgr(s i_~j~~e~ J.6l);.~4 ')('pt'(Ma~,ti':3...(j .• "i'Oj2J. p~~'i:lates 
yj:5ii'f . ~p.rit 'S,th pro:t~~tedL ac.iiyity. Furthermo:re',~ witli' reg~ - tp,: hlJ~g~~jQl(:WD (h~; ,: tlial ~the" 
professor ~pn,t,i~u,~.~)Qj~r~4~)our #sJgpf!1.~nJs."incorrecdy .after youJiled;ihe 'grai:1e g~e~iimce)i~y.<?~ 
'tl~ve :proviaed:'ibfonnati-on -about t~o !,q,:,i~~:. ¢~~ F~br~ 7th

; (h~i,~ (or' w.hi~l:l..ih~ ' grie.y~~,;:Yl.as .. 
: fileif i.'~'d.:a<:fVfar~,!:J" 6 ; ~Qlr;q\iiz . . Despit~ O:CR~s:~quests for',specific dates~bn"which Qs)~~n).e.nts .· 
,were gradeci· .ihcorrectly~";)'.ou ~av~t·p.rp.~ia~9 r:o j.Jjf6fttj.~tioii;a~.9.IJt'Jncqrre.~(ly 'g~d~d'.quI.Zzes, ·tesis ,. 
~6r a~.s!gnQt.eri~s .Qq~Qr"~f\~r, ~prH ··5;, 21llt .Therefo~;" the ev·iae·ric·~iis~.i .~s~,f!fCi~nft9 :~9ngtt.~~iJJlat 
"the alle~~a .. advers,e' ~cti~n,s ;-·.iil :i .~~u~)~ !.({l)~ . (bLanr. (~) , weJ:.e: -tden".co,ntemporaneous'~" with or 
su~queJ~.t :t~ ~A.pril :"$, '20,12. Therefore'; :"r.etaliation ,carind.t ~ \~~ra.bl.isl:t~4. \vi!h ~ regar4" ~9: ~h~$~: 
·issues. -'and~ eadi' b[.thiri,. wi! NJ.~- Cl9sed .,a.~·:.onh~ '.dak_of,t his':le-tier. . ... .. ,.. . 

Yo.u. ,h~v~' ~~,!Ieg~ Jb[C!e a,9verse .. actions' thai' occ'urre'd 'coritemponifi~,ousJy: ~i1hY~(~s~lf~gue)lt ;io 
Apri I: 5,:2012-. The ' dis.cti'~sio'ri: of each J(t;,e,H>,w . .. ' . 

, . : . 

Issue. j (tP' 
Youtalleged .tba'Lwhc'n, you~ Uhi'vetsh'r --1 3 91:tirqfe~~r ·.!eiilfi~:.O:f"U!C:;: Qis~i p.1.i.nary; cI1arg~ _ ,,:gai nst 
yol.!, th~ . 'profes:;;~'~ .tqJd th~ pHO;' that~' your personality 'was' "explosi·,ve;·~~o. ~l~rUPti'~~.;~;·-·Yk~ 
explained .that the 'professor made.the.s.e ~~I{~_, {'n>_ry:t~.Ii~tion for: your!c.omplaincofJilatioOlit origin 
disc~imina.tion ., ." . 

' . 

'puring-an bctobcr 'i3,,: 1(j'll~eleconfeie~ce ' ~i'd~ OCR; Y6,i}r .. p~~f~:~pf~:~i» i,!1e~ !'l'l~iog ;~he ~l~~e~~ 
staten;i-ent, ' ~.!:J~ ' .. ~id·'tlja1 sht:; Ji~~ ma~e th~ sJPt~!pent ,whel'!·,the'· D1A called, her· sometime -after ~h'e 
February 7~ &radc' grevance was' ;fiIed .. an~ :J~~"ed, ,~~~i.n ;Y0'4:. .~eMyi.o~.I . She, a.ls.o<·:mad.e, the . 
sta!~mejtt ,~t)~,e .' ~i.!iciplim~ry 'he¥iI1S. The pro'fessor .. said th~t , she m'ade ttie statement l?eCa~.~e ·it 
was' an iaccu~te:'desc~pt.~~Q " ~fiYQ)}I ~'OJlg~~*: 'aj t!!¢}~¥gi~?i,~~ qft~_e,,~~rqe~te.r . . ~.u!in~:~h.e·Ap!,l~5t· 
dis!;!pl,~niilry " heari~g,;and duri~g~.a" teleconferen·ce with' OGR~ the ,)jrofe'ssofl'~K!.v.i9%fW.~;.Tgll9W~rig 

, ~*a~tlP,.l.e~ '~.r y:ci~r~ ,bW.~'~.i9,~i,:y~o~J\vQ.\!~<i .. i,¢ltqu~~.!it.~~h~ p.rofe~r:,al1ringi,class« ~::g .• ?~hey? ,t hey; th~t . 
is noi fai~:"\ etc.)';, white a":film was bei1&(~l1o~)n~c:l~._~.9.¥_·_~911e:~ f1~r9A~ the 'p{ofe$S9f'_~"r~$S . __ 

. ~lfd:;v.oP1i~~~ .. ·inI~ .~I{~aste .C~; :X9U · WOU,19 :"curse·~ .olitsi i:1e::pf class because, of:.youFJ~.rades;yand 'ro~ . 
often ' co~fr.or1:te~ ,.t,he., p"ro{e.ss~t ;aft~t: 'CJflS§: in; ~n ·~4~~~iy.~,. hostU~: 'P1~!;r:. l; "I~e. pr.ofe,s~r 
eXQia~nea ;that; during; some 'or·the· 'sfier,-Class c(rnfrontations. )',ou "wo4!d ·appto.acli qe'r: i,9: :a 
"hostile?' ·ari.~.- "~bfas,ive'" .~·im~er -and., demand. to -'knPW who ·w.as· inllue~cing ' her to' ,grade'.· y.our. 

I Itie"Rire~.!9.! pre)'it?usJy ~xp'lai~ . ihaJ ' lhe '-A~sPC:i!!.le' De!ln~ ,<;:~[i~e:fotLi~~I,hr:tS' coqla~~ea. ~~~ .on r:~tiruli'1, 9 ; . 
~O. I ~ ,,~ri~'~~~~_.~.~er,;.':e!;S~~ioh. _~~~.· ~a~~.~jtll.yOU '9:~'I~e;~m~::~,ate! Jli~ A,.soti,at~'.~,~n:.i~ro~~d ·hcr. ttl_~~'Y.9~.~~~_; 
c~~~~.tlri~~).~~ ,~ltw<~e~ltr'Vq t p[OreSS<!r, !<:! . p:cpp,I~. ~J1_o,we.~~}:9~epg!l~7 ',YQW:- raJlUlr .,"T;he Dlrector,'satd thai, since 

: lh I 5 · lnronnallon~conccfm~~:,~er .. shc~sharcd Ih!,= Inr9m:aaJ!~!:! "Y1tli Hie Q.~A. 

P.age"6 - .Mr .. Ene FIbre's 

prohibit,ioil of di~ri~i~ati.o~_;o!1 )~_e ~a~es, pf ~~.e • . c"Q1o..r and ':Qationai' origin" and. expra~,~~ ~QHr 
'~IJ~f -that th!!-.DJ.A,~retaliated . again'st :yo~._ bt~!,.arg!v-g r~f~ ~iJf! :t!t_f:~tijy.~(t~ '1Vle-- vh:~latrons" 
wliicll :\vere- Qffi,~.i~ny"b:r~,ugl1~ :Qrl '~~t;:h '3.0 • .2Q"l~2'. 'You ~'infonnea d'GR;' tfiatitltis>dpsufu¢ij"ti, "'f@' 
~~.\ibm.itie~ on~the ' d~y ;of the' AptiJ.'5Ih· hear:i,rig-c(~Qii1~l~r,·, ~.i~;;K;~~~$)i6l1Jjtjed;i~wq~d{·the,\imc" o( 

"_ >the' ~~an~g1' ·tJJ~~"<v;',as . ~ns~~ ·wlien ,the' d05~~~~t :.~~· ~s~b~il~edi. but .s'p-e~·~"~'~~4).~~~~:ir~ 
-sub~ltte.d · ,aro~lliJ~pnl 12.: >2012: llTp~ ~ 1:l.!1~bl¢ IQ ' RIR~I~~ ... ~qr.~ ~ge.clfic -.mfonnatlon. 
r~gardip.!nt\~-'~~~J~ Ot~i~ ,~oc~ment .. was~filed. Thus, OCR .. will assume:,the "9C~IDe.*J:w~~!"~ijQtnjli~~; 
'on Ap~ t .:5~·., !2o'l-2~;;~'¥~.~ n~yt; ~!n~!~te~f~r ;,"AI.sQ~ .s~~~~J:F(E·P:~adual ~~.;:subniitt¢d·· the.':dO"cument toO 
O~~J it is .clear,vtfianhey. .had.knowledge;:of.ttle·'comp'lait)~:8(1·d i~.'c.<:mJ~pJ~; . . 

The date~giv~n(.for ·ihe .. ali~ged I,i""v~rs'e, ~Stj9.r(s i.~j~'~~e~ J.6l);.~4 ) ('pt'(Ma~.tij ... (j .• )·Oj2>' .p~~'i:lates 
yj:5(if . ~p.rtl.. 5,~ pro:t~<;(edL ac.iiyi"ty. Fur:thermo:re',~ with' reg~ " tp.: alJ~g~~jq.t:(:WD (h~; ,. dial Jhe" 
prOfessor ~f)(i..t,i~u,~.~)~j~r~4~)our #s.i"gnl!l.~nJs."incorrecdy ,after youJiled;ihe 'grai:1e g~ev"tmce)!.~y'<?~ 

'h~ve "provitied "ibfonnati'On ' about two l.qui2'.Ze* t~~~ F~brl#ifY 7th
; (i.I~i~ (or: whi~Ii,U'~ ' grie.y~~::Yl.as .. 

: fiieil;)h"d.:a<:fVfai~.!l'· 6 ; ~()Ir·q\iiz . . D~spit~ b:CR~s:~quesis for·.specific dates~bn1~hich Qs)!gnr(i.~.nts .· 
,were gr~ded.· .ihcorrectly~~:y:o~ ~av~~·pr§.~~~~~~, ~o j.Jjf6f!1j.~tioii;~~.9.~t'Jl"!cgrre.~~h~ 'grad~d' .~.~l.~! ·~es~," 
~6r a~.s~gnQt.eri~s .Qf)~Qr"' ~f\~r, ~pri.l..s;. 20 l2~ .Therefo~;~the eviaenc·~:d s~.i~s~,fPCi~nf fp :~~l;!gN~~~'Y1ctt 
"the alle~~a .. advets.e' ~ct~:<?n,s .-·.iil .:i .~~u~)~ t({l)~ . (b)"~anr· (~) , weJ:.e: -l~en ... co.ntemporaneous'r 'with. or 
su~queJ~.t :t~ .April 'r$, 20·12. Therefore'; :tetaliatitin ,carino.t ti'¢ \~~ra.bl.isl:t~4. \vi!h lregar4 19: ~h~$~: 
'issues; 'ancf cadi" bLthen-r wi! N:i.~:cI9sed .. a.~~.onh~ ',datl= .oNhis':!e-tter" . ... .. . .. . 

Yqu:,hJi~~:~~,!Ieg~ Jb[C!e. a.c;lverse .. actions' thai' occ'urre'd 'coritemponifi~()ilSh'_ ~i#f~J:~s~~~gue.nt ;io 
April: 5.:2012. The' di~§ti~sio'ri: of each J(b,Clpw. ..' . 

Issue. j (tp, 
YoutallegecLtba'Lwhc'n, ,you~ uhi'vetsiti' ''1 3"9I "tirqfe~~r ·.!eWfi&4:.Ql~bJ;: Qis~i p.1.i.nary .. cl1arg~ . ,,:gai nst 
yo~. th~ . 'prbfes:~~'~ .tq.l.d th~ pHo; that~' your personality Iwas' c'expfosi·.ve,'·~~.· ~l~pti,~~.;~;"'·YR~ 
explained .that the 'professor made. the,s+~ titn~I{~ . {"n>.ry:tWi~tion for: your!c.omplaincofJilationat origin 
disc~imina.tion .. . " . 

'. 

· Ourin~· an October ·i3,.:10.I2.teleconfeielice \ ~hh OCRi . .y6,i}r .. p~£f~:~pf."~pi»ipe~ IT'~iog ;~he ~1~~eJ;~ 
staten;ient, · S.h~· .. ~id'·'t1)a1 sh~ Ji~~ ma~e t~~ sJ51t~!pent ·whef!·.the~ I:)JA called,her·sometime'·after th'e 
February 7~ &fade' grevance' was' ;filerl .. an~ :.i~~"ed. ,~bp.4~ ;Y0l:tt .beMXi.or;.I , She, a.ls.Q'·:mad:.e, ihe + 
sta!~me.hi .~Q~~.'~i.!icipli91!TY··h~l1g. The pro'fessor"said th~t , she m'ade ttie statement l?eCa~.~e · if 
was' ail iaccuratcf d.escnpti<[Q "ofiYQ)}I c:'OJlg~c*: 'aj t!!¢J~~girt?tQg: Q.n~e,,~~rqe!it~r . . ~uiins:~h.e·Aprit:5.~, 
diss:!pli.niilry Jheari~g. ;aj1(rd.lnl~g~a, ·te-leconteren·ce with' OctR~' theJ~"tofe·ssdf;'~K!.v.i"~%f\ti~;.T~ll9wirig 
· ~~a~~w}e~ 't?,f :yp.f1rJjW~Yi.9.ti)'~o~J\vQ.\!~<i .. i,¢lt9.u.t~.!it.~~h~ p.rofe~r!.al1ringi,class« ~;g: J?~hey? ,t~ey; ~h~t . 
is noi fai~:'" etc.)';. while a":filln was bei~g. ~l1o~Jn~c:l~.)~'\L~911e:t\ f1~r9,~s. th.e 'p(ofe$S9r'_~d~$s . '. 

· ¥.-(f ;v,oP1i~~d;'·inI~ .~~,~aste .C~; :X9l\ · wo~hl :"curse·~ .olitsiae::pf class because. of:.youF"gra"des;yand 'ro~- . 
often ' confr.Ori:te~. ;.t,he .. p"ro{<iss~t ;aft~f: 'cJfl$§: in; ~n '~4~(~i.Y~ •. hostU~: 'P1~t;r:. l' . 'l11e: pr.ofe.s~r 
exp.ia~ned ;that; during; some ·or·the· 'afier,-C1ass 'c(rnfrontations, )',ou "woQ!d ·appto.acli ~e"r: i.9: :a . 
"hostile?' 'aij.~ .. "~bfas.ive"· .~·im~er .and • .demand. to "knPW who ·w.as· in"fluepCi~g ' her to·.grade·.· y.our. 

I ItieB~.r:~!9J.I're,Vi~usJY ~~~I~i~,. iha,~ . I~e;A~sPCi!!~e: De!ln~ ,~~[f~eJ~t~i~·~:~hr:tS· co~l.a~~~a. ~~~:,on F;~ti~lirr' ? ; .' 
·~O. I ~ ).~n~ ~~~~" ~'~~n~:e!;S~~10 !l .. ~~~. ~a~~.~,II.Il . youl9:!!iI~e;~m~,~,ale! ·Th~ A~.sotl.a'~'.~,~n .. u~fo~~d her. t~.~~'Y.9~ '~~~' 
cC!nn~tlri$.J.he.'ltw<ver}ltY;nq t p,roreSSC!r tc:' . p:cpp'[~ ~1l_o",:~,~'cIc}:9IJl\epgng7 ·,YQur faJluly.; 'Ute Dlrector,'sald thai, since 

: lh i5 · rnrorrilalion ~conc~m~~,~~er .. she~sharci.fth!'l inr9rn:aaJl~~ \Vitli Hie Q.~", .. ' 
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-assi"gffmei)'S J!'I'Ci?rTec~rx: ·T~e .. prqfcssPf' in4i~il~ed ;that:she: flrsi ·:made; tfie · statelfieri.t to': tli~: OiA 
geca,use,you displayed such' -behav'io~! .and' lll?q:*~p§~ YQu~ha(tf.i.lef.ti(gr~~,c; ~gri$;yance: .. , ~ 

. . " 

OCR ~asked-, ~O.U;r lO 'ex'pla~n· · yo~r ,~~~t~~[1!:lr!:1g, pf!b~ Qfqf~~pt~ s .rc;~n' fQr; a.nakj~g ,the aboxe,-, 
: re(er~tn~ed' · s~t.~J:I':~nt: , Y;b,~I:, reiterated 'U1at."-,dur:i'na the ·~pdi :Slli h~h1g, ya:Ui' ~t44~ij:.~.-;~~(~.~Js,~s, 
·testified tcf'yoUr '"Scholarly,''' {Ui~ ':fI:Q(e·ss~60~.I .. ·~aftii!J.9.e., 8f!~ ', .t;Xpl~rn~4 .tbat" lhi's' proyed'·thaf ihe; 
.-pro~e~sQr~s ~ alh:gations· ;of hosiiie .:behavior,:liefore: ~arid after. class 'w~f~ ~iD:iply~_@ r~t(eifipi t9;,g9Y~. 
~up' ,the ,facfJ4~t-"sh}; ~gtitd,,"~$:t~o~t ass!g!lrri,e.n·!~.incorre,J:t1 y o· 

'"9§R' Ii. ~xi~Yf(;f illS -a\lqi~tr~cor~.ihg:of the"aisCipi inary ~earihg ."confinned' the. t~ctZtha.t ~h'~"stua~:nt . 
;witrtesSes."te~ti(ie:4" t_~~~ly,q\f~,!.~pl~y_~'~~~go9~ ~1.a~~NoWi~,e>tmYiQr~ 'ij,Ild' that;.·tney·dla ndi:~wi'tn'ess:::theJ 
,b~baviprf. allc:~ed'- by-·the. professof;, however" neither ~f "~e __ ~w,~~~~~ te~~((ae~. t1?o.~J~:!I-"'§t1C;l~s: 
:dis~us~iC?n~, ,bet.w~f~,,)'ou; *\1 '~.be p,rQ(esS9r~ 'furihennore; duril1g' 'thc' {hearing .. ; ,the :protess6t' 
.voluntarily' explained, that,J although' she JeJt·y*~_r 'be~aY.iot ·W~ 4i.~fQp..H V~~@l1d-*xplq~i,y.~!.d\l.rtpg'iJhe-· 
fii'Sl p~~ ~o'f ~~e - semeste;~, . she,felt 'that: ·y,our, beha~lor 'had i I'i1pfoyeCi after~y'olidiI'St\irieet'ii'J,g',~Jil:d~~. 
mAo ",filch took place on Feb!"ary 1:\. ~OI2. . . . . 

The:'profe~f~' pe~tif!tj9'ri ,of yo~ b~eha,v!.ol' . e:ventu;illy ~l.ed;,to [Lcharge ,oLendangering -iHe~iiea:ltk 
Or ~afet ~";o(me~bers . of"the~:.univ.ersity ,. Thus. i\.,~~:.:air.~qv~i~~ a.c~.it?J1· _ tJl~.t"sigllrft~n'y ·~.ff~I;.t~~1, 
.you .as~ii ~Nde:iit", H(tN~V~r. (t~,prqfessor'. p'ro.V-idediajegiiimat~;·'nondiscni11i[1-atorY,re~Qif 'C:e.·. '_~~ 
?lade .~he ~tatement ~ (jecau#C':s~e: ~st~~~e~ .ii~p;I.,IJ ~(~~~ .f¢fCifw~j~e); :Furthe~_; "'Vith~re~,ard;'to , 

.p~t~x~. 00R ,receh~ed confliciing'i informatiClIi"tha't," could . not"oo' Ei~o!y.¢.~:;" , Ti!~r~~Q~~. 'With 'i!ga'~ 
to issu,~ , .l(~);. O~R lj~ ,- d.eJ~lJl:tt~~~ :-thaJ. ~~e :~v.liience is , j'nsuffici'ent-: to, conclude1 that- UTEP­

,retaiiated ' a~ainst .you, and 0€R:will :hi~e';ri~>'. @,rth~f.:ac~!ori witliJ~gar~.,~ .Jhis; i.~s~~.. ' 

Issue J (e): 
'V.au ,a!so .. al.leged :1I:l8t Y.o,u. were :retaliated ,against 'on April -·i:o>i6f2', when"iHe., D .. H~;:uphe'.i:J t.l'ie 
disci~IGlart. ch~~~~ .~4 }~,spen~~cL)~.o~ Jot ~tlie ~s~~e~, s~.m_c;~t~r._· In a ,:~_ocumen{ submineCi. to 
D.eR; ,on }une7 28, 20.12, . 'yo.u funher; ex:piaiiie-d' ',that': the DHO ~lf~I4_ t~i:¥.t, )i(iH: :tnp~~. p,b!i!.in 
I?s)'~ho!QgiC:~ ·c:!?~~IIiJ~l(a:~iC!'p,;~yjd.e .~f:i(t~n',d~um~ntati9~ 'oCsuch~to '.theJ;)JA. You'Jelt thaUhe 
OHo. did>nofhave ;suffi6ient~ information toim~~ .St;iqKa' i].Iirig~ Y;~~~.,~ls.9 ~~PJa.:!h~g ~!YtJ~.!l~J P.1:!9 
J.lpn~ld thc;:\~h~g~~~ !lite;gjng tb.a~ Y.9)J:".E;Xhibit~~ :<··yiQreni;. hostile and·~di"srtiptiv,ejbehav.ibr ~while ~in 
~lass and' oli cru1ip~.-,:~fi!~_~ .~re.s¢bt~;~i~t~~t , a~4.~aW!g~J;''' 'JQ:t~f.l!piy~t~i_,~Yl ij~spi!e}h!=..,fact iih~t 
~ey,~~I· wi t[Jesses: testified that ,you .exliibi tetl"j·professional.!atfentNe!an(:I;$cl1~~ar!y" ibe~'~.vi~i': YO:u 
§aHi, tl1artbe~e .~~! !,~·ri,~!»,~re'i~i~l~~tQrY Jj~_cau~~Qf 'ih~ foll~.~i'lg:, dunngflhe be.arin~.', s.tuderits~and 
I?ro'fessors '~estified that~)'ou· exhibite~ , tit'0(esSi.9·i1al ¥d· ,sc.fi~i,~,IY· ~.~~~!or;£~~.'pt:fQ ~11~W:~~~}~irye 
UJ:1i:v~r$ity " 130 t " p.!'Qfe_s~oF Wali :reJated -10' ·the:'indiV'idual':·that murqeretl ',.y,oui·brother • .. buUitill saId 
th~ , al1eB.a:t~ori I~S: ' :uilf?~\!n~¢~):f j~e .. ;OH,0, ~id yp'u: 9.i4 J\Q!. ~)1~t\¢~,t'~n_4-- ii!e. "t~?n ' '~~~~QeJl:ii~ 
distion~stY~'; · ao~_ :lhe:pHO ~d,etennined ·that · you used· .. camp.us··email and .voice. mail .in .. a.iharassi~g 

rn~~n~~; '·ey.e~ itlic!llfgh ·y'Q~ft1!!.I~IJ.~~4 ~~ '~.9tkshpp:;:aJ ~h,ii;lj! ·s~,~i;le.hts: WeJ1!, ~nCQ.~rlll?~d'-JQ I.!s.e .'ihese 
systems ,to over.come·:an.y,barrier: ' 

The tiJ~ ori,ginaHy, ~narged you with ihe fon~;A;i~g~ UiiiXetsiJ~}:~W:YiBi~.t.!olt~): l .I) ~6~d~~t :th~t 
eiid~:geri :"the ~~al'tfi :'¥lrf safeJr of rpem~rs\of the,:.\lniversity; ~~)'falsirr,ing;;U~~-"er~itr.(d~'cument's; 
and (3) harassmeilt"of-any.·univcrs:ity .cQ~#~i.ty .iifei!i~~o. As ,a\r¢~,~i1tAtt~'e~.e~ ~~a(g.~.; ,~h.~ 1?~A 
pl~c:ed ' yo.u under ... aq', iriterrm e suspens.iol), :'anci UTEP issued a tre~pass warniryg; The" DJA 

' reco"hiinend~a,that -Y~'y:q~,~'XpelJed . fflitn U,T~~;., 

:assigfiinei)'S J~'!'Ci?rrec~rX: 'T~e:. prqfessPf' in4i~il~ed ~lhat~ she: flrsi ;made; tlie' statelfieri.t to': tli~: piA 
geca,use you displayed such' -behav'io~! .. a'nd ' IlI?F~~p§~ YQu~ha(tt:i.leq;i(;gr~~.C;igri~yance: .. , ~ 

. . .' 
OCR ~sked·. ~O.U;r lO ·ex'plain· · yo~r ,~~~t~~r!:!r!:1g· pf lli~ Qf!?f~~~t1 s .rc;~n' fQr;'makj~g ,the ahoy-e,-, 

: refer~tn~eQ: : stat.~J:I':~nt: ,y;o,~, reiterated ·U!at.\dur:i"nft the ,~piil ,jlli h~i~g, ya:Ui" ~tl~4¢'#.~ .. ·:w~m,~Js,~s, 
·testified to/your '''scholarly7'' {Ui~ ':ptQ(e'ssioo~I"·~altii!J.9.e., af!~ · .. ~xpl~rn~~ .tbat' "this: proyed"that" ihe; 
.. proxe$sQrts·~ alh:gations·;of hostiie ,:behavior,:liefore: ~artd after, class 'w~f~ ~iirip'ly~j@ .;~t(eifipi t9;.~9Y~. 
~up' ,the 'facf-.t4~t-,.shF~gta ... i:tt:$:t~o~t ,ass!ii~.e.n·!~.incorre,ctl y o· 

'9~R 'Ii. ~xi~y{(;f ~hS ·a\l<;\i9. J~Cor~.ihg-:of the:aisCipl inary ~earihg .'confirmed' tlie. t~cti'~ha.t · ~h'~fSti.id~:nt : 
owitrtesSes·"te~ti(ie;4,' t.~~liyq\f.~.!.~pl~y_~'~~~go§~ ~1#~NoW·~~.e.tmYiQr~ '~d' that·tney·dla ndi:~wi'tn~ss~,the) 
. b~ba.v.iprf. allc:~ed', by -'the. p~o(essof~ however" nei~iier !Jf :~e. ·~W,~~~~~ te~~rfae~. ~P.o.~J~:!'''§t-;c.l~s: 
:di~~us~i~'r\~, .bet.w~ft1 .i)'OU; ~Q ltu~> p,rQ(esS9r~ 'furthennor~; duril1g' ·the· {hearing .. : ·the :profess6r' 
.vol un~J~ expla~ned, that~J although -~he JeJt-y*~.r:be~.aY.iot ,~ 4i~fQp'.ii v*.~Wid~,~xplo.~iy.~!.4\Jr!p>g·i,~he' 
fii"Sl p~~ :of ~~e · semest~~. sherfelHhat·);our· ,beha~ior 'had i Ii"l,pfoyed after~y'olir" fiI'S(jfueet'ii"Jg',~i.tl:r:t~~. 
mAo wl1ich took place on February 1:\. ~QI2. ' . 

The:·profe~t.'~· pesctip.tj9'rf.of yo~ b~eha,vi,or . c:vent1,1.cill y ~I.ed;·to o·'.charge .of.cndangering . iHe~liea:lth:. 
or ~afet ~';Qf"me~bers . of the~:,uni\(ersilY ,. Thus. i\.'w~;,:an: ~4.v,ei~~ a,c~,it?Jl' . t,h~.t"sigl1.fftc@f!.'Y ·~.ff~~.t~~ , 
.you .as~a~ ~Nde:iit Hd,w~v~r. (t~'Pl'Qf~ss01:'. p'ro.v.ide.diajegi iimat~;"nondiscni11i[1"atorY!re~Qif 'C:c::. '.~~ 
'made the statement : (jecau#C·.~l)e: ~st~~~e~ .ii~P:q\' ~(~~~ f¢fij!_,w~jtue); .Furthe~.; ,with~regard;'to 
.P~t~x'~. 0"0R ,receiyed conf11ciing~ iriformation""that.,'couid . not"be' Ei~~!Y¢.~:;:, · "Tlj~r~~Q~~. 'With :¥.ga~· 
to issu,~ j(~);. O~R ij~ ·, d.e~~l}tlt~c~ :'thaJ. ~~e :~v.liience is , ~nsuf.ficrent-: to, conclude1 that- UTEP­

.retaliated : a~ainst .you, and €>€R:WiII :(~e·;rp·,@_rth~f.:ac~!Qn wit]iJ~gar~)o Jhis; i.~s~~., . 

'Issue J (e): 
"t,ou .a!so .. al.legep :ti:l8t y,o.u. were :retaliated .agalnst ·on. April ·.j:O~ ,i6f2'. when':iHe .. D,H€);<upheJ.i:J t.l1e 
disci~H'nati ch~~~~ .~4 _~,~,spen~~~.\y"o.~ Jot ~tlie ~s~~er, s~.nl~~t~ro,' In a i:~_o.cumen{ subminea. to 
O.eR; .on }une7 28" 20.12;. 'yo.u funher; ex:plaiiie-d' ',that': the DHO ~lf~Id.. t~i:¥,t, )i(i!i.: :m!* p,b!i!.in 
I?s)'~ho!QgiC:~ ·cQ,~~F.9l(a:~iC!~pl~y,jd.e .~f:i(i~n/,d~um~ntati9~ ·of,'such~to !.the:.I!>JA, Y:ou'Jelt thauh'e 
DHD. did nof.have ;suffiCient~ infOnnatiofl to~'m~e st;tc.l(a· ryJi~g~ :Y;~:~.,~ls~i ~~P.Ja.jhc;g ~~n.!l~) P.1:!9 
J.lpn~ld tficr\~h~g~~~ !lH~gjng tha~ y.o)J:".exhibit~a :<·iYiQI'eni;. hostile an<bii"srtipti\:ejbChav.ior ~whilc ~ iii 
~lass and, on cru1ip~.:i~fi!p.~ .~re.s¢ht~ ;~A~~t , a~~.:(jW!g~J;-" "JQ)~~ ,~qpiY,~t~i.,~Y,;· ij~spiJe}h~ ..,fact ii~~t 
~ey,~~l ' wi tlJesses: testified that ,you .exliibi te~:I"j'professional ;!atfentNe!an(J;$cll~~ar!Y" ibe~·~.vi~r; YO:u 
~i~. tliar tlfes:e ,~~!!.~'Ji,~!»,~re·i~t~l~~tQrY .~_c.au~~~f 'ih~ foll~.~i qg:, aunng ft,he be.arin~.'> s.t)Jderits~and 
I?ro'fessors'~estified that~iou· exhibitC:~ . pro(esSi.9·i1a:l ¥d· ,sc.fi~I.~,IY· ~.~!~Io"f;(~~.:pt:fQ ~'1~W:~~~l,irye 
UJ:1i:v~r$ity " 1301 ~p.rQfe,s~oF wali ~reJated ·to··the,,· individual'.cthat murqeretl'"y,ouc"brother, ,buUitil1 saId 
th~ . alleB.at~()J"i I~S:: ' :uilf?~\!n~¢~):f j~e> ,!DH,0' ~id yp'u: 9,iA Jl9!. ~)1~4¢~t'~n,q,. ii!e. "t~~ . ·~.~;~QeJl:ii~ 
distion~stY~'; " ao~t :the..r~HO ~d.etennined 'that · you used~.camp.us:·email and ~voice1 mail' in,.a,iharassi~g 
rn~~n~~; '·ey.en itlic!l1;fgh · y'Q\ft1!t.t~IJ,~~.!~Ji '~.9.tkshpp5:a.( ~ti.i(;lj! 's~,~i;t~.hts: Wer~. ~nC9.~flll?~d"tQ I.!s,e '-ih.ese 
systems ·to over.come':an.y,barrier: . 

the OJA" ori,ginaHy' ~narged you ' with ihe fon~W'i~fui'iXetsil~}:~!!(Yi~i~J.!o'i~): '0) ~6Qd~~t :th~t 
eiid~:geri:the h~1\l'tfi :'¥1rf s~feJr of lJ1em~rs,;of the,:,\lniversity; ~~)'falsirr,ing;;U~~.v.er~itr.id~·cument's; 
and (3) harassmeilt"of'any.·univ.ers:ity ,cQ~#~JY .~~e~~~~ AS" a~~~»ItA.[t~'e~.e~ ~~aig~.; .~h.~, 1?'A 
pl~c:ed . yO.u: under .. al1,. iliterrm . suspens.iQI), :'arici UTEP .issued a tre~pass warniryg; The" DJA 

· reco"hlinend<:a,t~t.y'?y:q~,~xpelJed , t'ffitp U.T~~.:, 
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P~gt;, ~ - \Mrl Erie ,FIQres 

y~u appealed the DJA' . decisionl ,,!hich· ... ulted in tKe April.i~ disciplinery hearing. The-DHO~s. 
wrihen'·riJling is,dated April 10.2'012" and was,submItted to' OCR,:, The docUfuent' indicates ,tha{the~ • _.' , . . , I _ '. , ' ,~. ,. __ ~ " ~ , , 

,DHO did "not 'find: the ,e'vide~e . . ~ ' , .C9hjpel.l~i1g ~nough ~to lSUp'port' the ~alIeg8tion thaJ · .. {iP'1;Il 
. erid~gereP "th.~ pijysical. health and . . safety ·of. 'meni~lJ' fof" ni~' t)p!~erS.itY." · Ho,YI~ver; . 'he' 
acknowleiige'd tliat .yotir be~avi~r "cl~ly di~, c~at~ concern and discorru(irt."!; . 

The DBO ~ia ' uph9ld 'the OJ8's: cha~g~ of falslfyil}~) . a . universitY,· doClimei1~; ~:d. :~~ipg~ 
;employe,es . . With·re.~ard~to the ' ch8,rg~ C!( f~lsifitf1g, ~ .... Y,Vi.y~~I.ty '~.ocu~me.ni. ,'~uch act$1are:prohibited 
!by UT~,.SJi.i~ent C<:m.dllct::8nd Diseiplfne P..oiic), · i:3 . 6if.~ rrh~~rulctS!at~(t~'~t "f~lsifyJp~f:incluaes 
the omission of requ~t~ infoiiDa!ioii Ypu:were;specifically charged with omitting~fhro'Q!iatioii 
fro.ql:~u~tio.nJ 4 of your appJitatibn< for i!dnii~i~n"wh.i~J.':.aS~ tfj~;s!U~~n(\9. p'roXide.~tl1e~names:bf' 

.prio~ :~n~sWu,id_i!'s .. a~9:~~.: , J1!~. p'~J:I?.~xp.l~i~e~ ,~at!t'duiing~-the ' be~i!l~.!.'t~~!Jmp~ Mm,'~1 ,f.8§~ 
Communlty.Collese(ERCCj ~fIj\,lilI! md\~.teP !jill! ¥.o~ !"ere.;e~"1l1ciL8t EP,GC, m'f99.9;and.200~. 
~d' ~~iIl ~~d a' diicip.I.f~ hola ;on' your records · from') t~al! \~~tb'utiiJlf;~ ijO.Yi~Y..~..r •. iou fliiled;to 
provide this.<iruorri}atiori i!t qu~tion' 14~ The~DHO explained. that. per~ universi~y' ru1es~ jou were 
guiltYoftIJe .char~e, . 

With. reg.ard to harassment of an')' lbiiyers~Jt ·~9~jm,i.tx· mem..bet:. " SIlC~· . ~cts w:e pr.ohibited by, 
UTEP ~tuaent Co~~ of ~iscipline Policy 1.3.6,q., 'The DHo.;",:enpon 1o:,m]~e tha~~the..: T$'-'~ Penlll 
Code. defines one fonn 'of harass.meQt 'as Setlding, '~repeated electronic::communications inva manne; 
re~0?B-pl.y Iike~y'1o harass, . ann~y.! . alarm. ·ab~s~!..;t~~eQt .. e.Ip~., Qr' 9tT~Qd \8I}qther:t! Ifn ,a 
Writt~ .~.te~~t .. 'd~l~ NQv~rniPcrr 5" 20t'2 •. ·the"DHO' ... ibf6nne'd 0€~:t.l1~t·'he ·(t?~~;:~t~lf:Y.§.l!.i~!d 
YiolatedJhis,poli'cy::becau~~.Ja~§pi~e.. ~ng ~~q h_o~ fo .sen4_.re~tjtive-emails~to UTEP-officia1s,: 
Y9!-,--~<i)it!nue.djol dQ.;so . . Also. he:s8id, tpat.~'following ths,~priJ:~ ·~ea1ipg.~y'9jl S"ent'pim 1'2 'emails 
ana left '4'v6ice IjJ.E.si8ges; 

Altho.ugh )the O':!R upheJ.~ tWo ·~n.he: ~ctw.r~es. he: ditl 'not~accepdhe~ bj~ts' reCommep~~(6.n o~ 
expulsion :fr.om· U~EP;: Rathe~; he· reinstat~ )pp." f9:r- ;~~ ··tero~~'~¥e~ p.rtl,1,~ sprjng .sem~,st~r, and 
's!!sp'c::nc;l~d y.o~J6r~tl}e swnrl)er 2012 semester:orily, 'He held~that ·you ·co-uld reJen::roll 'fo.(!h~3p~rig 
semeSter; if.cenain conditions·we,re m·et. ;,!,,~i~~ · iri~ludea,~~t!tiiJiPg' C:Quns~ljng:.and proV_i4ing'U.TEP 
qp~.uJl1eritpt.ion \ofs.u~h: ' 

Y.our specific .Uegation·,(i. • ..• tlie·ORo upheld'the~:dijdpli~ c~ges ·p.~9!igJij,~y t!t~DIM,is"~cit 
.entirely" c~~t, ·bej:l!\js~· !Ii.e,bHQ di.d not upbold alrihree:eharges Iiroughhby the 01i\;-"nor:did he 
accept the .recommen~ati91} fir ~~pq!sipit. _1:j~~C{\r~r, ,th~ pH.Q.'s. ey~~W,~l;:di~~jpll~ decision 
signifil;lP1tly ,affecte,d you as a' studenf ,at UTEP. ~Is(f •. the DH(:)?~ Q~ci~io,O: . ~~: c:ma~.~ 
cQnt~'mponlreo~!y ' w,~~ your ,A,pril ;Slh ;prote.qted actlvity.~ So 8 ca~i :"connec'tion IS '~infelTed~ 
Howeve~ • . the DHO provilied legitimate,)ionaisc'rirgj~iQrf~I~~;" fQf hi~ p.£tib~ (i .S~. <yoJ.qve'k , 
tectJN.caJJy i.n yio{atiortofibe n1les;he ~ charge<hyith v'iolatingj. . . ~ 

Y9.u dilf not submit ,any infonnation ,that "iocHcates that~ tile DHO's ·reasons were~ a pretext for 
discrimination" ~ot ·bas' QGR' Qb.tit.iri:OO ~ii1fo~a:iiQ!l~ that ' ~lr!ly.s :~ r:etaH~!or:y .motiv,e: :rtte DHQ.· 
infonned .. OCR that,.rover 'the past~two years, he had :not··served as DHO:· (or ... cases thBt inxqlved 
h8.lJlSsrnent. or falsi.fy(ng uriiversity .documeJltS. However, ,be"p!.ovjpe,d examples,offour .~s on 
.which _: be ·served

t 
that-. involved ~the. charge . of. effilangering" the ~~lth ... ~r -S!f~t)' '9f ~i~~r~ity' 

'~mp,l9y.eeS. J1!e pUI1i.sbments iagg~d. 'from s.uspen~!on .fo~ al~mester ip'expuls'ion; . Thus"OCR has 
detenn"ined"that 'the:,evidence is i'nsufficieht, tc""i"ndicate 't~at~UT.EP'~~i(@tJ~~ ·r~a§oit.; i~ · ~ .. p.tel~xt · . .. . 

P~g~, 8 - 'Mh Eric ,Flores 

yq~ appealed the DJJ\'s ilecisionl \lihich'''eSuited in-tlie April5_th disciplinary h-earing. The DHP~s: 
written ruling is,date9 April 10, 2012·, and was submi·tted to·OOR:- The doeumenl'jridicates·that,the 
.(}HO d.1d "~ot 'find: the. evide~e ' . ' . . c9hjpeHl,ng enough-~to lSUp,pori tb~ ~aii;gat1on ' th;J· . .(iau): 
. endange.r~ th.~ p~ys.i.cal. health and, .safety ·ot menib:eIJi" of Ui~' t.;!pL\.:e~rSJty,'" Ho.!V~ver; ·he· 
acknowle(lge'd thatyolfr be~avi~r "cl~arly di~. cr.eat~ concern and discomfort:i ' . . 

The DBO dRi ' uphpld 'the OJ~'s'- charg~ of falslfyi,!g 'l e ·. university' doCument' ~d :h!ira:s~iiig l 
;employees. 'With'regardlto the cl1ar~~ ~f taisifriE~' !!. .. \i!i!y'~i§i.ty.-p.oeumen('such acis,are~prOhibited 
,by U.TI'P. SJIl~e.qt C9n9~ctand Discipline I'.olicy 'J,3.6'f .• 'Ffi~Jlile.~it~s.'tIi~t "f*lsifYJpS"' incluaes 
the omission of reqti~t~ ilifoiinaliOIl: Y pu:were,specifically charged With omitting~j"hroQ!'iati'oii 
fro.q1.9uestio,n 14 of your appllcation.for adnii#Si~n'.\wb.i~,jaS~ tij~:s!U~en(t9, p'roXide ... tlle.names:bf' 
prio~ : ilfs~~.tu~io.n·sr,a~9:d~": ' ~e,R~o..~xp.l~i~ed ,~at, :duiing; the' he~ill~.!.'t~~!jtsf?~ M.~.'I;I g8§B 
Commumty'Collell.e(EPE:C) ~f!jg .. l ~ md!.~atji<1 tjiat ~_ou y.'~.~;e~,,?lIea at EP-CC, m' 1999:and 2007, 
~d ~~iIl .ood a . di_scipIJ"¥Y; hold .on· ~our records!from\ t~r i~titution;~ 1i9yt~v~r. ~ou failed , to 
provide this"inTormatiori i!t qu~tion' 14: ThetDHQ explained. that, per. university ruJes~ ,you were 
guilty ofthe .ehar~e, ' 

With rt:gard to harassment of any uriivetsiJY' 1;9jli.qt~,i.ty· ri1~rn.ber •.. such· acts w:e pr.ohibited b>; 
UTEP Sttiaent Cod~ of ~jscipline PoHey t..3:6,q. ~The DHo.. w,enVon )b·.n<?te tha~~tI}e.: T~'f~ Pen~1 
Code. defines one fonn of harass.ment 'as Setlding: "repeated electronic communications in'a mann-er 
r:tasonaply likely'"lo .harass, annoy. alarm, ·abuse. ·tonneQt; ~1Jl~s., ol~ otTend ,anQther::' fn .a 
written si#,t.in~t; 'd~!<.d NQve,ni~r:S, 20i'2,tbe .. DIi(J.;rnf6rmed 0€~'t.lf~t.;he~o)!\ld:,th¥"y.'!lI :H,,"d 
vi~lat~.~~is,~li'cytbecau~e,rd~sPi!~~, ~jng ~~~~ ~o~ fo s~.c !Cg~~it~~,e~~.~:,i.I,s ,to_ l!~~p'omci~~ 
Y9~. ~nt!nue.dJol dQ.:so . . Also. he~S8Jd. tpat. :folldwmg ths.~pn! .~ ·~eanng;--y'9.U sent'plm 1'2 'emalls 
ana left 4 voice ~~s¥iges, 

Altho.ugfi .the OHP upheJd two <?f ~the."charges. he: did not'accept:ihe' bjA;ts' reCommep~~i.6,rf of 
expulsion J r,om' UTEP,. Rather. he' rei"nstated .YJ1P' f9:~ ;~e ·tero~pl~er pl"tl}.~ sprjng ser,n~,steri and' 
'susRCnc;l~d y.o~J6i tile s·ummer 2012 semest~r:orilY. 'He held~that 'you'Cb-uld re-:enioll ·fo.(th~ ~~p~rig 
semester; if.certain conditions we.re m""et,;~~i~~ iri~luddJ ,o~tAiQijlg' C:Q1Jns~ljng;,and pro~ic:ling ·U.!.TEP 
dp~.u..m.entPtJoniof s,l,lch~ 

v,our ~pecific allegation , (i.e. ~ the. DHO uph:eld; the:d~~iplin~ ch~~es:p.ro~·gl:iJ·,~y ~e:DII\~,is' po~ 
.enti.rely' C<!~~ 'beJ:t!\ls~· the"DHQ did not upbold all ·three:charges tiroughhby the DJI\;.nor:did.he 
accept the .recommenoatiQl} df ~Xp~!SIOn.~ _I:j~~~v~r. th~ QH.Q:s. eye~~ll:di$~!pliQPl}' d~cision 
s ignific;~tly .affecte.d you as a· studenf 'at UTEP. .A:lsO •. the DH~'~ i:I~ci~idlY ~~>p1'a~.e' 
e~ritempor8.fleO~!Y ' wlJh your ,April ;Slh :prote;qted actlvity., so a causal ,' connec'tion is linferred~ 
However .. the bHD provided leaiiimate, -rion"disc·ri.~inith~rf~~· fQf hi~ P9tib~ (i.~',sou.,W~' . 
techp.icalJy in yiolaiioq O'fthe niles:he "'!8S charged with violetin~). ' 

Y~W ditl not submit .any information that 'i incllcates thahhe DHO's reasons were~ a '{>~text for 
discriniinatlon, nor has' OCR, Qb,tailied tinfoJ'Tlla:tiQf1~ that · ~tra:y's :~ r.etalja!ory motiv.e: The DHQ.· 
infonned OCR that,.fover<the past two years, lie had :not 'served as DHO:r(or~cases that .inxqlved 
haqtSsritent or fal~jfying uriiversity .doc:umeJlts. However, he'·p!ov~ded examples.of:tour .~s on 
,which. he 'served' that, involved :the charge of. endangering ' the he~ltli - 0(-S!f~t)' pf ~i~~nity 
'~mp,19~ees, ~e pUl1i.shments iang~d. 'fiom suspe.n~!on fpr a. ~mester·ip ·expulsion . . Thus"OCR has 
detemilned.·ihat the:.evidence IS i'nsuffiCient tc{indi9ate ' (li.at - UT.Ep's1!t9ff~~e4 r~~o~~ i~ ~ .. p.ret~xt . 
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Page 1)'- Mr. Ene Flores 

Tor'di$Cdmination, Therefore; OCR...h'1ls detennihed tluit the evidence!ls insufficient ,to conclude 
th~t ,UTEP ' retalia!ed agaiqst you ,in' this in~ta~ce.-and-(DCR wiil ,t8.tSC:}j1(i ~er ~£Ho!twittl, rc;gard 

'to this issue; 

issue t(j):' 
You,,81,sQ al!e~e~ that·xou. were~retaliated against;w~_el! Qie U.1J:;P , p~i4~rft :'llp.held-:the',finaing~': 0f­
the' I?~Q\" ,IIi' i~s' ~ala #spons,e, ,UTEP denied 'retaliating against Y~l!;,Ma iri~icftat~ w,afl~e' MftY ' 
16;,2012 decision to qphold the~ DJ:lQ's~~ec,t~i.9,n,\i~;jHnp)y '6ased~on :a:review of'the deCision and 
yo.!fr '!ippea.l:of~th~,_ dJ:cision, Specifieally,UT,EP main~1Je(t in. its aat(~ponse t~~t:~[t]here have 
been' other iM,tanc.es 'in student coni:hic'i disCipli'nary ,appeals where: the :Presiden.t. "@lid/or the 
President',s,deSignee; has uphe1d' ihe~aecisi6'1)9f!bl'li~'ring omcer"has.oyef1,umed the ·d~ciskm '(/f 
·the n~n~·~fJ.icer;afla, i~s!~ce:s ' ~here~the-:heaiing. officer has/been aSl5.ed"to ' re·9.~n tl!e~he~~g ,to 
consider additional-evidence,by the pat1i!-!s (st~~!=ot'·~!i!or. U':!iver~JiXj'. ~; 

On October 26,.2012, OCR iiRtitj.cd: y_~~ o,fU,TEts. response and requested further. informat~ion . In 
your re:sponse, you indicated-that'you believed, the' ~ct was,~@iaJoi:Y. ~~~ ~e tITEP·.p-resident 
and .the utlisciplii't¥Y .6m~rs:" were'aU 9f ~"white . American: nationaJ origin," an(! .th~ '!i~~~I~ ,e~~h 
oJher:'s decisions to"disCriminate ·against .@ ~sfi!.d~t ~f. "Mexi~ ~~ri~ :najional . .:origin." You 
also ,sai51 '1h'l{'Yo,u tol9Jl1t; UrEP presiClenl'that,.ceriain faculty. mem~;~ ~~te~ to ~!alJ~t~ @~iiist 
you.fdr bringi~g y,bur :grad~·grie1~~~ to..her, l$ul sjJe::.acted as .tho~~you had'inot~wame(rher.: 

-
'fh~ DHO~s ~~jsiQn included -~ suspension1 for 'ihe summer.' 201-2. 'semester ah~. man~tory 
counseling. Therefore, 9G:R; ~as .~st~fmi~~d.jha~ t~Jlction ofupholdiSlg,lhis' decision si.gDificantly 
~i.~dvantagcd y,ou~as a stu{J€mt .and interfered 'willi ypur a~ility tq gain. the:.ben~fits Qf tJTgP!s 
education .pritg~. Further, (he(.adv,erse:action occurred just 'over a month after your p~!e~ted 
~ct~rity. ,SOta .C!U~ ~~?~ectioni is 'infe~~r , Hp\.v{~~f!'~.il its .'d~~~~t~~PO?~~~...l)~P ~eni~. r~,1aHati~g 
8g~mst yoq, ~~ mdrcat/!4 that ,tht;.declslpn to uphold;the .DHO's·declslon' was Simply, b~~d on,8 
re.view of ihe cdecision 'and the ~om~!~in.~t·s :ap'~ ~f tlJ7 deci~jon.. ~~ resPQ~"to. UTEPis 
r~oh. you siHimitJ~d · informatIon40. ()'~R that had alrea4y been dismissed-during th~~~.yal.u,lI:~id~ 
of-this complaint ·un~~ sec~on I, Q~(s::) 9f OGR's ,Ca.S~ e-"ocess!trg... '1a.~ual; '8I1d sirqply. said that 

.you had .t~&;med.., thel.UTEP president :that')lou were being, teJaliareA!.g~.il)sll 9GJ~,:~. ~!J,~iJi~d 
no other .evidehge t.s? ,in:di~te th§.~· JJ'(~P,',s'r~aso~,' is !1 .p~~ext' for discrimination. Therefo~e~; , ~CR' 
has detemiined that the 'evidence 'is insufficient· to· conClude· that UTEP.'s· legitimate, 
nohdiscrimiriator;y ~eason is. simply a pretext. ~tor ·.c1rscri~i'hition:- ~~:··ret8J'iatioh ~or ;be 
estabiished. 'FllUS, tift- evidel1ce is~jn~uffic~ejlr to cq~lyd.ejhat retalia~iQn-og;;~rred ~th regfP'(i tOr 
this. jssu~. 

Basea on the:', aoov,e information,ahd docume'ntaijriii, .OCR.'li~ ,d¢~j!rmfI\e~· that l th~~!JsljQ~~cient 
evi4encc; ,to s'uP'PO~ a ,conclusion of' noncompliance with Title: VI as it 'p.crtains 'fo -{he. issues 
investigated. ' 

If you have questions 8.b~~ut PCR's.delerfJlina,tion iri,:your,case_or .Wish Jo, .5ii:SC.~s·ii furtherrPJease 
contact Brandon. Carey, Attorney, .at 21"4/661 ~9683, 'ot'me at 2·141661",9.600. ·If (ollorni"!g ..this 
conversaticin, ");o~ stili ha~e. ~of!cems, you m~y se!ld .a "~~en appeatt,!>,the'Dep.uty.Assistant 
Secreta'ry for ·Enforcement within 60.days ~{the ,dat~ ~t.t~i,~ let,te.(ofJi!ldi9g~'·Th~.~.p~atpr9c£s~ 

·provi~es an opportul)ity. for you to bting;infQnnation1to OCR's attention.that would chang~ OCR's 
decision. Pie~~cu~o.te tha~ ~hile y,ou Me e,ncourage<l .to.do.so, llayi!1g;..a .di~usSion '¥ilh~Ms: Manj~ 

http:e,ncourage<l.to.do.so
http:Pie~~cu~o.te
http:Attorney,.at
http:Hp\.v{~~f!'~.il
http:iM,tanc.es
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'Page JO - Mr. Eric: Flores 

or Jl)C abou,t the OCR detennination.is s:tOt a prerequisjte.to filing an.appeal ... with the' Deputy 
Assistant Secret!U'i fpr:EI)(orcemeni!.ancl"it does not,stolHhe rulJQing 'or,the 60::4ay'timeline .. 

In filing'your-written appeal, you must.explain. why you believe the factual information was 
incomplete., the analysis 9,f,the fact~i ~as incorTeC;t. andlo; 1he appropriate legal stanclat-4 'Y'~:not 
a'pplied, and how this would ctiang~0qR's cietennination i,9 the C~! Failure"to do so may result 
in the deni~ of the ap'pc;.al. You may send your appeal by, eiectroni,s:.mail to· 
OCRAppcals«yed.gov.,or regula(mail tq the fqllowing·address; 

6ffi~ of the-Deputy Assistant!Secretary for Enforcement 
Office 'for Civil Rights 
.U,S. ~erit of Education 
400 MaiYianci Averiue~ S;W; 

• ", >.,'.' ~ ", 

Washington. D.C. 10202-\\00 

A written ~sponse to an appeal wilfbe issu¢' as prompJly ,as RO~ible. The decision'ofthe .. Deputy: 
A'ss'i~tant ~ed-e;~'foJ,~EnforceD:1entconsiitutes the agefl.~Y·s 'fina,l' de~i~io'ii wi!h ~spect'fo;your. 
case. 

This letter, is a lett,ei' of (iFi:I!ngs issu~d ' by OCRto address.an individual OGR~que'. U.tt~:..of 
findings contain:ract-specific ii'IVestigative fuidirigS 'arid dispositions o(indiVidUal cases. Letters 'of 
finding are not formal ~temenlS otOC'R pcjiicy and they-should nei be relied upon.·citedhor 
construed ,as-such: OCR's fo~.Q9.1iC:y Statements are'8'ppro~ed by a aiiiy authorii.ca ~g~, 
offici~l and maqe available to.the .public. 

Under OCR procedures we are oBligated to !l4vise l,he. co.mplainant and the institution against 
which a complaint i~ fiI.ed ~t in'iinudation or retaliation aC;l1!nst a cemplajnaJ?~ ,t~ prOl)i~Jt~~'DY .~~ 
.regulations enforced· by this agency, Specifi~·aUy; lhe .~gulationsrenforced by OCR,· directly,. or b): ' 
referen~e. stat~ that.no recipient .or,.other person shall intimidate, .ttu'e~ten. p~~e or oi;;criminate 
against any, indi~du81 fo~ the. p~\lJP.Q~ .... ofjnt~rfering With any' right or privilege'secured by ~e 
reg~lations'.enforceo by· OCR or'because an il:\divi~uBJ .~. t1J~e ~. ~9rpRI~int, <l~~ifle~, assisted or 
participatc'd:Tn. ~y ~er il,l,oi\,investigation, procecding.or'HearinS'held, iri"oohrlecti9:q .~thJ' 
complaint. . . 

Under the Freedo~ ofI~fonna~ion A.cf, it ,ml!Y be n~essary to release this'document and,related 
correspondence and-.records·upoo'request In the event dUll 'OCR ;ec'cives suc.h' ~.f~q'ue~j •. we will 
seek 10 protect, tQ th~ e~tent provided by· la~,'personally,idenlifiatile ·information. whichJr 
released, could reasonaD~y be, ex~ted ,to cons.titute' an un~ted invasio,!1 of personat privacy,. 

'If you have 'llI1Y gi.ieStions. or concerns reg~~ng this ·lettet:. ple~~C;8I1 'me, at' (21~} 6~1.9.60d or·Mr. 
C8r~y at ihe.numQer listed above. 

Sincc;rely. . J '-
LI_ '. , P ~ 
~~,Mafuin 
Team. Leader-' 
Dallas, Qm!,~ 

, . . 

I 

Page 10 - Mr. Eric~'flores 

or ~c about the OCR detennination.is J;IOt '8 p'rerequisjte to filing an,appeal.:with the Deputy 
Assistant SeCretar;j fpr:EJ)(orcement!amfit does not stoJ,Uhe ru~ing ·of.tbc 60:<1&y timeline .. 

In filing your-written appeal, you must explain.why you belieVe the facfual infonnaiion was 
'incomplete • ..the analysis 'lflthe lac~"ras incO.rTeC.1. and/or the appropriate I~gai standar4 ' :-v~. not 
a'pj>lied, and how this would ctiang~' 0QR'soetennination iplhe C~! Failure'to do so may result 
in the deni~ of lhe ap-p~l . You may send your appeal by' electronis mail to · 
OCRApQ£als@ed.gov. ,or regUlar~maillQ the fQllowing·address; 

9ffi~ of the Qep~ty' Assistant-Secretary rOT Enforcement 
Office 'for Civil Rights 
U.S, DCpltrtmerit of Education 
460 Maiyhlnd Averiue: S:W: 
\Vashing.on. D.C;. -2'6202' ""00 

A written ~sponse to an appeal will be issu¢ as prompjly as w~jbJe. The decision'ofthe.Deputy· 
ASs'i~talit $ecn;t~ 'foJ, EnforceQ1enHOnsiitutes the agencY's ,fina.1,decision wi!h respcct'to;your 
case. 

This letter, is a lett,e'r offi!1d!ng~ issued'by OCR to address an individual ~R glSe. Le.tt~ of 
findings contain:ract~specific investigative fLridiri'gj arid dispositions o(indi\r'iduai caSes. Letters 'of 
finding ~ not forroal ~tements of-lic'R poiicy and they should l!Ot be r~lied upol}. cited.~or 
construed as~such, OCR' s fo~ .. ~JiC:y Statements art'8pproved by a duly authori:zta og~ 
offici~1 and made available to the public. 

Under OCR procedures we are ofiIigated to !l4vise t,he. co,mplainant and the institution ag8Inst 
which a complaint i~ fiI.ed ~t in'iinudation or retaliation agpinst a' complajnru:t~ ,t~ prohi!>jt~tt'Sy ,th~ 
-regulations enforced by this agency. Specifically; lhe .regulations enforced by OCR. directly ... or by ' 

r .' .. 
referen~e. s'tot~ that.no recipient or,.other person shall intimidate,.t~ten. cQeiJ:e or di~criminate 
against any, indi~du81 fo~ the. pUJP.O~~ofjntc;rfering With any right or privilege'secured by ~e 
regl;llations'.enforced by OCR or'because an indivi~ual ,h~. Il)l¢e ~ ~Qrflp'lai.nt. '~~~~fled. assisted or 
participated;ii1, ~y ~~er il) on.investigation. procecding,or' liearinS·held. iri::"cohnectigli .o/ith_a' 
complaint - , 

Under the Freedo~ of Information Act: it ,m~y be ne~~ssary to release this~document and,teiated 
correspondence and-.records upon'request: In the event that OCR ;ec'cives suc.h .. _~q·u~j.~we will 
see" to protect, lQ th~ extent provided by· la~. personaUy,identi'fiable'information, which. .lf 
released. could reasonably be, ex~ted ,to con~tilutC' ari un~ted invasion of personal privacy_ 

'If you have 8!!.y questions, or concerns regar9jng this'lener-, ple~' c;alhne.at· (21!1) 661·9600 or·Mr. 
C8.r~y at the.number listed above. 

Sinc~rely, - J '-
AJ· .. p ~ 
~~. Mai:tin 
Team Leader' 
Dallas, Qffi!,~ 
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