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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 


No. 13-60078 

ERIC FLORES, 

Petitioner 

v. 

UNITED STATES DEPARTMENT OF EDUCATION, 

Respondent 

ON PETITIONS FOR REVIEW FROM THE UNITED STATES DEPARTMENT 
OF EDUCATION, OFFICE FOR CIVIL RIGHTS, DALLAS OFFICE  

THE UNITED STATES DEPARTMENT OF EDUCATION’S  

MOTION TO DISMISS THE PETITIONS FOR REVIEW  


FOR LACK OF SUBJECT MATTER JURISDICTION 


Petitioner Eric Flores, proceeding pro se, has petitioned this Court for 

review of a Findings Letter dated November 13, 2012, issued by the United States 

Department of Education’s (Department) Office of Civil Rights (OCR).  The 

Findings Letter determined that Flores’s complaint, filed pursuant to Title VI of the 

Civil Rights Act of 1964, 42 U.S.C. 2000d et seq. (Title VI), was not supported by 

sufficient evidence. See Findings Letter (Attachment A).  Pursuant to Federal Rule 

of Appellate Procedure 27, the Department respectfully moves this Court to 
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dismiss Flores’s petitions for review for lack of jurisdiction, because he does not 

have the right to seek review of the Findings Letter in this Court.   

BACKGROUND 

On May 17, 2012, OCR’s Dallas Office received Eric Flores’s 

administrative complaint against the University of Texas El-Paso (UTEP).  Flores 

alleged that UTEP discriminated and retaliated against him based upon his 

Mexican-American national origin in violation of Title VI and its implementing 

regulation, 34 C.F.R. Part 100, which prohibit discrimination by recipients of 

federal financial assistance on the basis of race, color, or national origin.1  On 

November 13, 2012, OCR completed its investigation of Flores’s complaint and 

issued a Findings Letter determining that “there is insufficient evidence to support 

a conclusion of noncompliance [with Title VI] with regard to the issue raised in 

this complaint.”  Findings Letter 2.  The Findings Letter advised Flores of his 

opportunity to take a written appeal of OCR’s findings to the Deputy Assistant 

Secretary for Enforcement within 60 days. Findings Letter 9-10. 

1  The relevant Title VI regulation prohibits recipients of federal financial 
assistance from engaging in intimidating or retaliatory acts against any person for 
the purpose of interfering with any right or privilege secured under the regulation, 
or because the person has made a complaint or participated in any manner in an 
investigation or proceeding brought pursuant to the regulation.  See 34 C.F.R. 
100.7(e). 
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On December 17, 2012, Flores appealed OCR’s Findings Letter to the 

Deputy Assistant Secretary for Enforcement.  Pet. for Rev. 13. On February 6, 

2013, before receiving a decision on his appeal (see Pet. for Rev. 13),2 Flores 

petitioned this Court for review of the Findings Letter.  Flores filed a second 

petition for review on March 5, 2013, that elaborated upon his factual allegations 

and legal arguments.3  Both petitions asked this Court to compel the Department of 

Education to issue sanctions against UTEP for noncompliance with Title VI and its 

implementing regulations, and to instruct the Department to admonish a 

Department attorney for allegedly attempting to protect UTEP employees from 

lawful sanctions for noncompliance with Title VI.  Pet. for Rev. 46; Second Pet. 

for Rev. 178-179. 

Flores subsequently filed a petition for writ of mandamus in the Fourth 

Circuit and a petition for review in the D.C. Circuit raising the same factual 

allegations and legal arguments, and requesting the same relief, as the petitions for 

review he filed in this Court.  See Pet. for Writ of Mandamus, In re: Eric Flores, 

No. 13-1331 (4th Cir.) (filed Mar. 7, 2013); Pet. for Rev., Flores v. Department of 

Educ., et al., No. 13-1062 (D.C. Cir.) (filed Mar. 7, 2013).  Both of these filings 

2  Flores’s appeal was routed to OCR’s Dallas Office, which is in the process 
of drafting a decision. 

3  The second petition for review was docketed under No. 13-60078 as well. 
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asserted the respective court of appeals’ authority to compel the Department to 

issue a decision on Flores’s appeal as the basis for appellate jurisdiction, despite 

the fact that the alleged retaliatory actions and the issuance of the Findings Letter 

took place in this Circuit. 

DISCUSSION 

This Court should dismiss the petitions for review for lack of jurisdiction.  

Petitioner has cited no authority that authorizes direct appellate review of a funding 

agency’s finding of insufficient evidence that a recipient of its financial assistance 

discriminated or retaliated against an individual in violation of Title VI.  As we 

demonstrate below, no such authority exists. 

1. “Federal courts are courts of limited jurisdiction” and “have no 

jurisdiction absent jurisdiction conferred by statute.”  Peoples Nat’l Bank v. Office 

of the Comptroller of the Currency of the U.S., 362 F.3d 333, 336 (5th Cir. 2004). 

“The party claiming federal subject matter jurisdiction has the burden of proving it 

exists.” Ibid. ‘“[O]nly when a direct-review statute specifically gives the court of 

appeals subject-matter jurisdiction to directly review agency action’ may a party 

seek initial review in an appellate court.”  Micei Int’l v. Department of Commerce, 

613 F.3d 1147, 1151 (D.C. Cir. 2010) (quoting Watts v. SEC, 482 F.3d 501, 505 

(D.C. Cir. 2007)). 
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2. Flores asserts that Rule 15 of the Federal Rules of Appellate Procedure  

provides this Court with subject matter jurisdiction over his petitions for review.  

Pet. for Rev. 6; Second Pet. for Rev. 8. It is well-settled, however, that Rule 15 

does not confer jurisdiction upon the courts of appeals, but rather prescribes the 

procedures to be followed by courts of appeals in cases in which they are 

authorized by statute to review final agency decisions.  See Office of Governor, 

Territory of Guam v. Department of Health & Human Servs., Admin. on Dev. 

Disability, 997 F.2d 1290, 1292 (9th Cir. 1993); Dillard v. United States Dep’t of 

Hous. & Urban Dev., 548 F.2d 1142, 1143 (4th Cir. 1977) (per curiam); Noland v. 

United States Civil Serv. Comm’n, 544 F.2d 333, 334 (8th Cir. 1976) (per curiam).  

Flores’s reliance on Rule 15 is therefore misplaced. 

3. Nor does Title VI afford this Court jurisdiction to review the Findings 

Letter. Direct appellate review under Title VI is limited to those final agency 

orders “terminating or refusing to grant or to continue financial assistance upon a 

finding of failure to comply with any requirement imposed pursuant to section 

2000d-1 of this title.” 42 U.S.C. 2000d-2. By limiting direct appellate review in 

this fashion, Congress demonstrated an intent not to allow direct appellate review 

in circumstances such as this, in which individuals have filed administrative 

complaints with OCR alleging prohibited discrimination or retaliation and are 

disappointed with the disposition of their complaints. 
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This does not mean, however, that such individuals have no opportunity for 

judicial resolution for their claims of prohibited discrimination or retaliation by 

recipients of federal financial assistance. It is settled that these persons have an 

implied private right of action under Title VI against recipients of federal financial 

assistance who engage in such prohibited conduct.  Alexander v. Sandoval, 532 

U.S. 275, 279 (2001) (“Private individuals may sue to enforce [Title VI] and obtain 

both injunctive relief and damages.”); Cannon v. University of Chi., 441 U.S. 677, 

703 (1979) (same).  Because aggrieved individuals may bring civil actions under 

Title VI against recipients of federal financial assistance who engage in prohibited 

discrimination or retaliation, Congress reasonably limited direct appellate review 

under Title VI to those final agency decisions “terminating or refusing to grant or 

to continue financial assistance.”  42 U.S.C. 2000d-2. Accordingly, Title VI does 

not provide this Court jurisdiction to review the Findings Letter.     

4. Flores also does not have a right to appellate review of the Findings 

Letter pursuant to the Administrative Procedure Act (APA).  The APA provides for 

judicial review of “[a]gency action made reviewable by statute and final agency 

action for which there is no other adequate remedy in a court.”  5 U.S.C. 704. See 

also Peoples Nat’l Bank, 362 F.3d at 336. The APA, however, makes 

unreviewable “agency action [that] is committed to agency discretion by law.”  5 

U.S.C. 701(a)(2).   
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a. At the outset, we note that the Findings Letter is “agency action * * * 

committed to agency discretion by law,” and thus unreviewable under the APA.  5 

U.S.C. 701(a)(2).  In Heckler v. Chaney, 470 U.S. 821 (1985), the Supreme Court 

explained that “an agency’s decision not to take enforcement action should be 

presumed immune from judicial review under § 701(a)(2),” unless the “substantive 

statute has provided guidelines for the agency to follow in exercising its 

enforcement powers.” Id. at 832-833. In other words, judicial “review is not to be 

had if the statute is drawn so that a court would have no meaningful standard 

against which to judge the agency’s exercise of discretion.”  Id. at 830. 

Nowhere in Title VI or its implementing regulations are there any 

substantive guidelines for the Department to follow in investigating and resolving 

individual discrimination complaints, or for a court to judge such actions.  See 34 

C.F.R. Part 100. Accordingly, OCR’s determination that Flores failed to present 

sufficient evidence that UTEP had discriminated and retaliated against him in 

violation of Title VI is a discretionary agency action for which the APA does not 

allow judicial review. See Marlow v. United States Dep’t of Educ., 820 F.2d 581, 

582-583 (2d Cir. 1987) (per curiam) (no APA jurisdiction where anti-

discrimination statute “provides no express guidelines for [determining liability 

and] neither the statute nor the regulations impose significant substantive 

limitations on the Department’s investigation and resolution of individual 
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complaints of discrimination”), cert. denied, 484 U.S. 1044 (1988); cf. Madison-

Hughes v. Shalala, 80 F.3d 1121, 1124-1125 (6th Cir. 1996) (no jurisdiction under 

the APA for suit claiming that HHS failed to collect specified racial data, where 

Title VI regulations indicated collection of such data was discretionary, not 

mandatory). 

b. Even if the Findings Letter were not considered a discretionary agency 

action, this Court would nonetheless lack jurisdiction to consider Flores’s petitions 

for review. The APA provides for judicial review of “[a]gency action made 

reviewable by statute and final agency action for which there is no other adequate 

remedy in a court.”  5 U.S.C. 704. 

As indicated above, Title VI does not provide for direct appellate review of 

rulings like the Findings Letter at issue here, and we are aware of no other statute 

that does. Thus, appellate review of the Findings Letter is not “made reviewable 

by statute.” 

Nor is the Findings Letter “final agency action for which there is no other 

adequate remedy in a court.”  First, the Findings Letter is not “final agency action” 

within the meaning of the APA. Title VI’s implementing regulations define this 

term for purposes of the APA to require a decision by a hearing examiner.  See 34 

C.F.R. 101.104, 101.106. The Title VI regulations further limit the opportunity for 

a hearing to review decisions terminating or refusing to grant or to continue federal 
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financial assistance. See 34 C.F.R. 100.8(c), 100.9.  Thus, under these Title VI 

regulations, only those decisions concerning the termination of, or refusal to grant 

or continue, federal financial assistance may constitute “final agency action” that 

would be subject to direct review by this Court under the APA.4 

Moreover, the Findings Letter is not an agency action “for which there is no 

other adequate remedy in a court.”  As indicated (p. 6, supra), Cannon established 

the “other adequate remedy” of a civil action against the discriminating funding 

recipient. 441 U.S. at 703; see also Garcia v. Vilsack, 563 F.3d 519, 523 (D.C. 

Cir. 2009) (“Relief * * * will be deemed adequate ‘where there is a private cause 

of action against a third party otherwise subject to agency regulation.’”) (quoting 

El Rio Santa Cruz Neighborhood Health Ctr. v. United States Dep’t of Health & 

Human Servs., 396 F.3d 1265, 1271 (D.C. Cir. 2005)), cert. denied, 130 S. Ct. 

1138 (2010). Indeed, in a decision authored by then-Circuit Judge Ruth Bader 

Ginsburg, the D.C. Circuit concluded that “Cannon suggests that Congress 

considered private suits to end discrimination not merely adequate but in fact the 

proper means for individuals to enforce Title VI.” Women’s Equity Action League 

v. Cavazos, 906 F.2d 742, 751 (D.C. Cir. 1990) (emphasis added).  See also Jersey 

4  Because the Department is charged with enforcing Title VI, its 
interpretation of the statute is entitled to Chevron deference. Monteiro v. Tempe 
Union High Sch. Dist., 158 F.3d 1022, 1033 (9th Cir. 1998); Peters v. Jenney, 327 
F.3d 307, 315-316 (4th Cir. 2003). 
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Heights Neighborhood Ass’n v. Glendening, 174 F.3d 180, 191-192 (4th Cir. 1999) 

(same).  Accordingly, Flores was entitled to file a Title VI suit in district court 

against UTEP, but may not seek review under the APA in this Court of the 

Findings Letter’s determination of insufficient evidence to support his Title VI 

claim. 

5. Undersigned counsel contacted the pro se petitioner via e-mail on April 

5, 2013, to ask whether he intends to oppose this motion.  To date, we have 

received no response. 



 

 

 

   
           
 

       
      

         
           
           
          

       
       
       

        

                                           

- 11 -

CONCLUSION 

For the foregoing reasons, this Court should dismiss the petitions for review 

for lack of jurisdiction.5

      Respectfully submitted, 

      THOMAS  E.  PEREZ  
Assistant  Attorney  General

      s/  Christopher  C.  Wang
      DENNIS  J.  DIMSEY
      CHRISTOPHER C. WANG 

Attorneys  
Department  of  Justice  
Civil Rights Division 
Appellate  Section  
Ben Franklin Station 
P.O. Box 14403 
Washington, DC 20044-4403 
(202) 514-9115 

5  This Court should also dismiss as moot all of Flores’s pending motions.  



 

 

 

      
      

   
         

       
 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 8, 2013, I electronically filed the foregoing 

THE UNITED STATES DEPARTMENT OF EDUCATION’S MOTION TO 

DISMISS THE PETITIONS FOR REVIEW FOR LACK OF SUBJECT MATTER 

JURISDICTION with the Clerk of the Court using the appellate CM/ECF system.   

I further certify that petitioner listed below will be served via e-mail and 

U.S. Mail postage prepaid at the following address: 

Eric Flores 

8401 Boeing Drive 

El Paso, TX 79910 


      s/  Christopher  C.  Wang
      CHRISTOPHER  C.  WANG  

Attorney  



 

 

 

 

 

 

 

 

 

Attachment A: Findings Letter 
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UNITED SfATf5. DEPARTMENT·OF EDUCATIGN' 
0FFlGE',=OR'CIV!L RIGHts 

1999 BRYAN STREET. SUIT!! 1&21.1 
·DAI.I'AS; .T~AS· 75,29j~l 

SO'I 1 1 'lOll' , 
'Ref:, 061i2112: 

Mr. Eric Flores 
11,669·Gwen.Evans Lane. 

'EI Paso, Texa, 79936 

.DeI.lT'Mr . .Flores: 

"T]1e O:S. Department 'of Education (Deplutnient); Office fof p~vil Rtg~ts, (~J:I~)~,p.~Jta~ :O(lice .• 
h~ compl~te(l' its_ in,(cstigation .of Jhe.-aboye-refercnccd .complain't, received on TMay -11" ~.O 1.2 ;, filed 
a'gainst the .UniversitY 'of<Texas-EI Paso (l:JTE~ or. u!'ivej'sjty). EI ,easo .. "texas. Ygu allegccf'that­
UTEP retal'~tedlagainst.You. Specifica'Uy, you alleged that on -E'ebruary 7 .. 2Q.l:2 .. YO,tffjled a,g~.s r 
grievance,with lh~ Chhlrii1Sfi of the' S.tuden! Welfare Grievance Committee and' alleged that'xour 
Universit~ l3.01 pro'fesso'r graded one or' y,0ui' q,:!i¢.s i,nc1?.~ctly, t]c;~~4Se ,9~~ Yo.UI., "~exican 
Ariieriqip., llational ongin.";81l4 . you' eventually. notified: the .tffEB president 'oC-your 'gri£vancc;. 
You'were:subsCquently'retaliatej:f ag'a(i1~(!ri th,e f9110:Wing.'~!!y~:. 

, " ". _ .. _. , . , 

a. On MarCh ,30, ~_Ol~, which ~s two _days after y,ou .notified the UT.EP -presidetlt of# 
the ,February 7m grad'e , grieVahC~, •. Ih~ A~QC.i.~t~ D_~¥ri~ or:$tuaent~Oire<;lQr ,of' 
J,udiCial .A·f,f~i~' (D~~) filed Cliscip,linary charges against (ybu .-(Le .• - coi1duc~. '~at 
endangered,tfi~ _ ne~lili or ij.f~fyofn:a~m~rs of'llfe unjyersity;:ralsif:YjngJll1iversi~y 
documents;~and harassment of any.universityicommunity' m~iriber);· -- -

h. On March.30, 20 12, U~TEP ·issued a 'trespass waminf again'st ypu aft.d. you were 
suspen'd~'d for :tW9 we.eks; 

C. After leD:rnir'g ~~bou~( ¥our March 30,h :disciplinaIY, ;chargs:s~ your. Univ.ersi.ly,: 1·301' 
-profes'sor told 1he: dlscfp.}imfry ~earing offi~er- ~DHq) that ~your 'p.erspmility. _was 
~'explosive ~and~disruptjve";' 

d. After you filed. the grade grievance, your: tJiii~~~ity 1'9,91 professor c.ol1tlp~e~t'"'to 
grad_e your assignrnents!incorreclly; 

c_ On Apiil 10, 2012.' the.DHO.upheld the disCiplinary ch~ges ariC! Stiseen~~1:t>::ou foi 
the s'umroer semes(~r; ¥l~ 

f. On May 16,2012, the·UTEP presidenLupheld':lhe deci"sion1ofthe DHO. 

This ag~I)~y' , is re~P9nsible for .detennining whethcr entities ·ihat receive'.or'-benefit -from, Federil( 
finflnc~al :' !lS~i"st~ce fro(n Jh.e !?-epa:J1.!9.e!1t Cr.·an agencY· th~f haSAelegat~ . il1,!estigatiy~~a~thority )0, 
this .Department are in 'compliance with enforcing Title VI of·the~Civil Rights ·Ac,f of~'196:4 (Title 
VI), 42 '·U,~,C. § 2qP<l!l. ~d. i~)inpleQ1enllng r.egu,lalio'- at 34 C :F,R, Part 10(1 (201'2), which 
p'rohi6iI1(!.'iscrimination~.on.lhe basis -Of race •. c'oror of nali9nlti oiig~n: 

The ~pilrtmelll of·Education's miss~11 b-Io promote ,.u~lenl oclirevcriK-i'i(·aoo,p;q,.imti(1I1 for glob-il cumpciiliYC'1Wss 
by fO!iler~8 C'd.ucalional ~cellC'ncc '"nd cnSurinS,e(jUa1:access,' 

. . ww",:c..l;goy 

.. 
. . -", 
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P.age 2 - Mr. 'Eric Flores 

.Wit~ respect to allegations ofore'taliation~, tfie ffitle."v! ~gul~tion at 3'4-C,F.R. § l00~7(e}prohibilS 
.recipients ~f. fed~r.ir fipanciijl 8ssi.~tance 'f'rom ~engaging in' intrinidiltirig br re~~lia.torj. ;,a¢t#; agarnst 
,any person for the-purpos~ of in~erferil"!g \Yit~,any- rigQT ~)J:~pri '!.ilege.secured under the. regulation cir 
.~ec~u~. th~ pefSOP has madeva complaint or participated in any ~maiip.~r ~in lui ' ipv~~ijg~tio.n or· 
; p'roceeding~brought p4'ts,~llnt tQ tlle,.:"I:egulatJorl.-

(JTEP j's a r,CciJi~e·nl. ,or Federal 'fiqancial ·qssistance :from the' D~p.artinent. \Therefor~; O€R haS 
jurisdictional authori~>; to proc'ess this compl~ifi~,f6r~fesolii.ti9.n~~nd~'r 1itl$:'·VI. 

-In reaching a :detenhination; in ~s-: c,aie .. ,~~. c:~frl<t4cted ipte.rViews; wifh~ and obtaineCl ", written 
~sta:te,inen!S from ypu and'several UTEP officials., @GRalsO reViewed iru'-oip1~tioJl ·9:.nCl,~g~iimentation,. 
provided by y!>u)i~9 UTEI?: B~:o~-...~:t;Cyj~~" of.this: infQnnation, 'OCR."as 'determin'ed .lhat·,there iSi 
insufficient evidence to sup,port a'conciusiOtl of ,nO:n~p:hfpliance 'With rega?rl"to the" jssue:raised,.in thjs' 
£omplainl. T¥~is for"this detenrUnation iSlset.for:ti1 below" 

Issue: Wbetbe-:: UTEP r.etaliated. against.~ou _for filing a F.ebrp~!'Y~"2,. 2Q,12., g-:~~.t~grieyance , 
an~giDg_ discrim~~tiJ)l! ~a~ed , 00 race and national ori~in, by taking, the followiqg"actioD.S i~ 
vioJati~~ ·of 34" C.F.R. § 10Q;~,(~)";:(a) ,fiI~d ,~i.s$i~l~tii~ry "e.ha~g~~agarns,t1~o~;,·(b):is,s~ed .. ~~re~eass 
,~arr:an! and suspended you ,(or' two ', weeks; ~(e>, your ,UniverSity l~"OJ p'r~I.essorl n)f9rme~, the 
DHO that,yoil r ~"rso~"ality ",!Is ~~xplosJv,I~ ''p'nd d~ruptive!"; (~»'our University. j,30i" professor 
c9nti":q.~ tp, grade,,yo.ur assignments incorrectlf.; (e); tlfc O .. Q upti~ld , the .chargcs ~ga,instiYOU 
anti did not aUow':y,o:u"'"'fto enroll "to.rtht; sqmmcr )Oi2 semester;) and (0 thc ,UTEP" ' prcsid~nJ 
ypJ!eld the. OHcf's' decision. " 

In your ori,glnal " complaint~ you~all~g¢ ,th~t' y~u ha~:J:~.e~n ret,alia,fed ~against ~by ",employees',:at ~lf.tEP.. 
During th'i J,\lDC J9, "20,12 "tele,confe"~nce With OGR· •. you ~explained that 'ygu 'I;>clieved, you' te're 
retaliated ag~i~sl (~r filing a gr~~~ grj~xance_QP" ~~~.~~?·. ~ ~O~I-2, :~~~i~g~a ~tle rou !eceived 
from your Uruverslty 1301. professor. You explal"ned t}1at:dther s~~~l§,-an:swercd a qu!!S.up'n .oQ ,a 
quiz exactly as'you ha~" but their, answer:s ,were a~epted and,yours waS not. In your July' 2; 2012 
"response. to ... O€R's 20-day lenef,,),ou·.furthcr e?,pl;ii':l~a.!l1!it. your ~eb~ 1ih gra,de gQevan~e aUeged 
di~t your '·Upiv~rsity . 13.01: professor discriminated .against"y,ou based 'on:'yout "MexiCari=~eri~an 
national origiil" ' by grading~Y9ui, gi.i¥z:~s inco'rre¢tly~ YO,u ~d 'that-you spoke with the following 
individuals about' your grievance: the Director of.fthe Entering Studies' Program; w~9 is ... also the 
<Universjty 1301 ptqf~r':'s -st}peJ:Vi¥>r .(Oirector); ,the 1\ssociate ~rovost for Untlergraduate StudieS; 
the Associate" Vice-President for tStudent qfe (~~i"ate VP); t~ B1A';; an-C1 the Ass9Ci~tc~PrOvost. 
,Filially. ypu said that you>wereJh~n'retaliated ~gainst as described above:, 

In or:~er for·an all~~ation ,o<fret8liation to be·sustained~ OcR must:detennlne.that: 

1. The,complainant was"engaged in a protected activity'; 
2, The rC9pienl haC! knowiedge of the complainant's protected,actiyity; 
3. The, recipient took an 'adverse acti~n c6:n!~po~~uSly, .~i"th ,0; '8ubs;qu~nj to the 

protected activity; and 
4. There~.was a',ca"u'snl (:Qnri~ctio~~ b¢lw~eQ th~ PfQte~"tcd actiyity and th~ a~verse action, 
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~Page] -:Mt~,Ei-ic ',Flores' 

'lt an:ro'ne (&ti{~~ f9~~~~l1g ~:~~~\~\,:~~:~.~)a,~li~h~~ '~J~liaiion canno(be~estabnShea> .If; ~h~~~y~r.. 
·a!.I. o.f:th~~~bov~ !.ire ·establish.ed. ~C~ .iriq~i~~ :~']c:hvb~t!!e1:~~ti:~ ~~.ip'j~'~ ~:Jp~nlifY" f! le~i,'~ir1)8(!!, 
-nondjscrimj.i:S,~~oiy '~~9Q; f~:ffJ.ts: ·a~ti9~. PCR,.&~tenriines whether· any,. teas"n pres~rit~(Fby' tJi? 
recipienf is .. mercil,Y a prelext·"for~discririiirl~tigJt\!~'· *e: fdnh ofiet~.Ii~tiorl.,,·' -, ;, 

A ~protected actlv.ity" · ,is' one~in wh~ch, ~ pe~$Q~ 'ei~ef oppo~e~ :8;l}Y .PIa~Ji~~. IJ1.ade', unlaw.fuI~~y:fhe' 
~~tatll~cis. 'eoforced by, OCR ~r a'. person maJces ,8 -ehatg~,~·, teStifiesj; ~'sl~~~ ~'~t~jjrti~ip'a~~§ 1~ ia,'n 
~i'nyestigatfoli, :ptocee&rtg:or heatiqg,'6r Qtl1.eR:vj~<i1~sert~'hig1)ts: prote~ted:byl.:theJaws :enf~rced ' by 
(;)CR. ·· .. 

IfOCR-'dete'rmin'e"s 'tha,t- Y9~ ~Qgag~C;1 il\\a plCi!~~~~(J: ~~!ivHY. iJ .~jl~ th~n' d~,t'emirne~.yj.helller.,):ou~. 
~e~;, ~,ybj~~te,~ :to. ian, ady,erse: acti(in. ~1;d '-b~' an j1adve~,~; ~£~1£~;tI Jbeffi,p.i..ertji,s ,:~.cti9_n: ,m~\1jt 
;signific~nt!y ~i,SAdY~ifu"t?g~· th_~. c"6.~p!!lin~~ .. as .8, ,student,or' employet:;,or his' or' :her:ability}o g~f!. 
·the:benefits of,the program., 'n·tht' altem:a~We,~ C{,Ven ;iOh~ ~I#U',~):ige!;l;8;C.tjm] 'dicL not :o~je~tixely. or 
,~i.ibsta-p.tjaj]y' ,~esJti~~ a-ri ' !Qdi ~i~~aI1s emp'jb;ymeni~o~ ;educaiioifal '1i:pi?brlunhi~s. t~~ ~,¢ii§.I[·c9,ulij.:b!? 
.considered :to' be 'retaliatory' if;tlie ~challe)'ig~~dl~~9ri·i ~~aSPNlo.ly' inct<;.tt,;a,s·,: a ,deterrent \o:_Jurthet' 
~P'fOte~l~d ·a~i1yi~y.,. or: if ·the indhddual .~; 'Becausel of, the' ,e~~lIef!~~p . 'M.ti9·~t ·' pi.~cl~!!e,~ : :frg.rii 
'purSuin'g"his/li'er discrimiif~tiQ9 fJaiOO~~ hi. jn~jQg::thi~ .detennimitibn. :OCR consiaers"whether t,he ' 
'alleged· aP·v,er~e .action ',caused: lasting, a~"a ' tangjbl~ ", ~Wm, :or ~ ha!J. ',,' ~et~fi~:nt ¢fT!::ct., Me.reb: 
unpleasan(or·'fra!1si~pJ; iQ~.ident~ ~u.~lIy ~re !not ,considered adverse. . 

A.I$o. , fo,(,~e;.a~'ions ;.tbal ''?f,e,r.e:determine<iAo be .i~aciv~rSe·'i beR:' ,cpnifae~d~ ~h~mer; ~h~~e ,' ~as~p. 
causal c?'nftectio.n bet~e~'~,l. tJi.e· jJI!>te:ct¢4":~~~Xj~y'~d_;th~: adv.erse .aciio~;. '!hIS ei"emel.lt ad~re.sses 
~heth,enhe;.'r.~ipien(took ,the: adverse~aCti~)tj'.~~cai1~~*tlli¢~p~o.te¢!~.~ ~.~~j~ity" 'Tpi~ 4c;~emii.hitiQn • 
. ,.j·ke oJh~fS' i'Q J!le i#~.a!j~tion~ anIiI¥.si.s;.,is' :.made:on;a cas~by.:Case .b"aSi~.~:·and )"~$t t~o'nlij,d~~, ~ J~~ 
facls :in: the . given :case'. A c'a"ti"sal c6rm~c~i~ri' .i,s i!i~em.d) ~f .Jji9$,t/Q.~,R.}~ses .wlien 'the adv.erse 
a:~tioiI ~,cU~s'fn a_c!os~1;. pr.9x.Hniiy :in:time ,.with~the~protected act,vi~t pene~,!y". Jh~' QiQ,~· ~.i.i1}ejti 
between" th·e. p{6"tec!~4:"a<;Hvity' ~rt~ ~h.e" apye"ise. acti9n, .,the weaker the ]?re.su"!etion ~·of >;a· cailsal 
<;Qmie~tion. 

FiXlally"and 1lS_mentioned above~ if'ail 'of"the'ahove, ~A~iri~'~t~ ~r~'.~s.t~1?:!.i,~.Il.~.;th¢.tr 9c;R,p~,~~,i~er~ 
whether .the ,.re¢ipi~n,t had' a l~git.i. .!1:t~t~;. 'I1QI1d.i.s<;:iirriimitpry-reason l for·~its l·action; for·:wheth'ei". the 
reason is ' a, 'pre~cxt;'for "dis~"rinifnaijon. .- ~ 

dt: It ·rev lewea"8' c;I:?PY' ~ t y~ur' the: F e!irYJ~:ry.'7,: f.Q l:z",gr,it4~ -gri:~v~.f.~_' . -"f!1~. gnevanc~don:n;indiblte~ 
tha(~o_u . were appeali!lgia'.grade.'youJ'eceived on. a , pop{q~iz 'ln?tJl1i.Y~(~ity 1},qJ;' o:r~ J~(~~: d~t~ .. 
Th(giie·~@.c~;fc?rm·;aJJow$.)h~,~tuc,ien.t t9 identify.-ih~ , foilowing;;b[oa(rhases',for :the,. j'n~ortecl v.aCle:' 
tnalice;'bias, iarbittar1ife~~; Capii~ ·'ijn~ ,lffi'j:feh'rii.~~jQ,I~ '·(l.i~nrtif~ji9n, ,Y}9)'i;P.I~c;d~~)r~~e~~~ rpaikiQ_ 

'the~bo~, n~l~to e;8.~h , .ort"hese.obases. 'you, ihen,summanzed;,your · c6mplainl~.: and~e'~pl~,ih¢d~ t~~t~ol)'e: 
of ~OIJ! ~.~~C!~ o~ ,the qi}i~ ' ~ ... co.l!n(ti4, M1il.ng ~h.iJ.~:JJth~riit~ti:!~_rits~~~»:~re(.t. exactly' as:rou~had· 
' but: 'r~eived fuff cr.edk . A-lthougb yoli~ ~s~: itlie tenns ; i~imper(ri.is~i~lt: di's((.fi~.i!ia~j~)i" · ~,C;l: 
'''preji.JQJ.~''; X6.~·' Qey~r. ij1dj~~t<:~ ·' tl}!lt/YQY~l;lCm~y.e~ t~c gr:a~e ,was 'b~ed : on ,J_o4"r: ' race' or ··ri"ational. 
,origin. 

'U.TEP.~'also:~,subm"i1teo ·a' large arno!-u:tt",of d,at<jl' for,,:pCR'~'; revie~, j"r~l.uctiftg.~~,~au~!ql ~qpr~i}lg · of. 
. :,yo\!t:Anril ' .5.. ~7Qq di.$_~.iplihary 'he~ng; email c9mmunications benyeen' you'" and vaiious;" t?TEP 

.oilidal~;" Wtd: certa(h ... a~~igtime_n~s :cq#i?te~t~' Ii): Y-Qu ii1.': l:!i}i~e~.ity n9.~ idurin~: "the spriq.~ ~Jn2: 
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Pag~ 4 - Mr .. Eric Flores 

semester. To (tete:rriii~c whetti~J X?~ , .enS!lged ,in .a protected tBctiy.i tYi; -OOR · W1~!'y~d the 
'cpmmunications; between you ana .tJTEP';accordin'g to ,two 'cat¢goiie~: all ' cpmmunications' from 
Februar.y I, 2p 12 (the date of your ,first meeting with the bire~~O:r:!Cgafi:lirig' youf . gra~~,s 'in 
University 1,)01") to April 5/ 2012 (ttie <!8!~ 9r;Yfl.l!I': d~iplinary h-eanng);"and all communicatioris 
ol:f'8J1d sub~q,!e!lJ',(o April~5th _ 'Some 'of.ihe(more~notatile;comml1t1ic~E.on~ are'~ f.o IJiws,; 

• Emai1: ~orres.*.nde~ce·:lf( .~ano~~m.J.!I~.t9 :UTE~ .official~· ypu' indic8ted: lhat <you 'were 
retaliated, againsl for "invoking a constitutional righr' 6y',se:e~itJg 'th~, UT,.Ep: p.iesjdeht's,. 
"level Qfattc;:ntion" r~g~din"g a prOfessor!.~ :~academic dishonesty:" While the language 
differed throughout the. emails submittetf qefore' tlie APril ~~..;' di§cipljnary bearing, t~ey 
cQritain nQ~ing' ttiat indiCate~-th~l ~YOU were' making a complaint.of race or national ~rigin 
discrimi~tion, " 

• Glassr~~~ Fsig~7~t~: . UT.~~ subrriit~e,4. two ess~y.s ·,.~q,¥p~¢t~,.d: ,py yql!, ~o! .~?jy..ersity. 
1"301., whicll were 4ated March .20, 2012,., In:an .essaY 'entuled "What's' Your 'Problem~," 
y'0u explai'ne(J ,tliat a pers_on 'Pf ''w~i~~ 'AilJ.er:ical) . n~tioruM odgir( was, using "aavanced 
technolpgy." :t"Q cause an instructor to ,grade-<.rour, as~ig·niner~Js"' inc.p"r!e:ctly. ~ ~Q th~; other-· 
essay;, entitl~~ "~p whl!1 po )'.Q.u wl!l1t, a_nyway?'," IYou regeatedly, explain th'apyou 'plan to 
obtain. a J~w degree to'" }eam .. +how 10, "ad~l;lat~iy~ '~rnp!aip" "i'!"{ federal ~oyr:t:"agai nst an 
organi~e~, Igrbup ,o~ ex~utiye: employees: of the: federal governrllent ."that a~ ¢rsons t9f 
wHite Arheri'can nation~l, origin t tJlat~ l!ax~ tojWreCL tq death more' than ,four:: members of 'a. 
prote.eleCt class ,of Mexican' American citizens." ,In this , s~~¢' 'e:~y; .itnq,er th'e se_cti,on 
"Short"T~nn: Oqal," you sai.d tliat",),our shon tenn goatwas to' notify various named .UTEP 
officials about the person of "white "'Am'ert~n .ria[iotial .orjg~ri~' 'who had t~k~n,~on(rol of a 
,p'rpfesso!'s.mindJo in'nl!ence heNo,give you bad,~~rades. 

Of:~ ·also: pbt.aiqed , wrinen',swem~nfs from all UTEP officials menti(med.-ljy',y~u 'f~ P'~!~o·~" \;.\'~9 
had:'knowledge:,about your· l!!legB;t!on.,of diSfninin~~!ip'n on;·the 'basi!! pl!latiQ.nato~gin; includr~8 
y_our Univ~J~itY. l·j;OI professor~,1he., Director 't:!lnd profe~o['~s::supC,rvy~gfJ,.fn~dl the: C,~~~11 Qf'ttie 
Student Wc;:lfa~··Grievii1ce Coniniin~'(the:~t'$QrUo \¥hom .. the("Eebruary !f' grade giieVance was 
submitted), Each~ individual stated that ' you 'a.i~ n:o~ i~,4,ij;;l!!e t~ 't~6ri ,t~~~l y"bu '~ere<ro,~iQg a 
~?n'1p'I~~~t b~ed gn ,r~ce,/~Jo~ or .na,tionai,oJ:igin. Rather"the officials explaih;rl that yo~fin~i9;8t~d. 
that the ,grievance~ .waS b~eq 9" ;tlie .p.fo{esfjgf'"s, ·t~c;u;ieillic ,dj~h~nestt' l\nd ,the .ract~ that ',he 
pZ:QfessQr,was' c,Qnne.cted ' to thc federal 89YCrnmcrit. SpecificaUy.;~t~~<, D)A! ~riqiclf1~ ,th.at;;durjng 

..)'oli( fifsl :me~ting \yitl) tiim,~.you.:expHlilJ~ 1he~1?rofe..$sor·s ,conneClion:ro the :federal government 
and how she was using grade num6ers· that :con:eJii.t~d ~th.t~.~, ~~~ .. ilj!rll#.ts' ,Orl~~}iit~' 0/04. tuid, 
filed. The.DJ~.:.~.i? thaLyou .~<;scrjbe9 ,the professor as beinl;,o(·\Yh!'te, A.meii~an;na~ibnatori~in''i 
howeyer, he said thatehe simpIY"fe~t .the, t~t:W ·~as·il;d'¢~~rip~!;if. ,~d had 'hQ',iQdiClltio~ lbat _y,ou were 

·making a}TaCe oLnaiional origin' based~ complai"nt. funher, ttle Director>said:.that, at th'e,en'd of a' 
F.ebru'ary 1: 2q 12' meetirig, y~u ~~egan talking 'aO'Ol!p.oe i~rociUes, .comniitted duringj)le .Holoca~st\ 
(the grade grievance was based, on an' assi'gnment related to: this; event), I She...~aid t~at. w,hil~ 
wrapping up this- di,sc,ussi,on" Y'?u lJotc(! ,that there w,ere, also people; in the United 'States 'who 

.mistreat and "tonncnt" Hi~p"atHc people; however; she did n,ot Iaf{~ y~¢ i!aning ~nj:~k 'as a 
cO!llplaint of racC;:J)r n~tional ongin :djscrimination, 

On '(5ctober, 18 and' 26, 2012, 'OCR'· requested ihaPy'ou provide further 'information in +suppdrt of 
,your aileged pi6te:c;,~d .acli,vi!)e's. Tn.yoi{r::~sP:Onses.:Xou provided ,\he.fQlI.pwi~g .examples~that.You , 
believed proved"that you engaged in·a.protecteCt activity: . 
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, • In' the. 'Fetlru'ary ;7:,:,20 l2 grii~¢ . 8tiev,~ce; anct in. Q,tI1ef.' communitallons. willi. the professor' . 
~a::ot.herJJtEP ~'.offici<ii~, 'you.:e~plaihcif ~~tdhe ,:p~g(~~of. ·~d¢~~;:fo_ur~~w~r·~Qr(a,:quiz 
~~f(efeQ.~JY ~~: .~at .,:0f. · Qthe~." sN.d~.n.ts •. and since. the ':~ro:fessor·· is 'wflitc:- ;and ;r.pu ' a~e . 
Mexican,)ou established :"gro"~ds-:rot:. fit¢~a.t 'piQftJijig:" ' . 

• . ')'P!J: JIJ.fol1:ned the. fonq~ng; · Be~.I?le of" .y,~u~ ~~Qmpp.,i,Iit. '~f ~~r~~ .O,~ tiali'Q.rj~1 0!i~in .. 
di~cri~ria\iori ; tt'!~ Ghaifm~. ort~,~~ SJudent W,elfare .Grievance/.Committee; the Di'Tectc?r;; 
the ;AssQC~iate.·provost; the Associate VP;Jh~ .I?.J.Ai~~9,:~.I}Et;'!'rr:.~p'",p,*$!Qe·~h ' 

• Yo~. ~orr!p).~ihe:d 'that a- ·~p'rqfessor. :.o( wbite' .~erican n:ati~~~J .qr-i.gi~·i~/ ~'~· :.i:nt,em.ib"i1.ally· 
and ··kF.b-W;ii1g~y." 'g:f~fdi9g 'Y~,~r..~~rgriro~Il;;; ~Hfferently from ,other~ sfudents irrthe·:dass. aha 
t.hBi ~~h.~ di9 iSO · .. to . .infi"midate . y'~u to. such~'ah ~¥t~n('th~!~r9u>_' ~'?!:1J~f'·"~i~.Q.~tiny'!?~~_e,~~n~r 

·-critnih.lil, PI..9:~~£~~Fjn ·i.n: .lhe fectenil .. col!rt ~ system"f against~;~ the ptofessot~s :felatives ,t~~tJ 
. murdered.r0ur'1;tother: ' ". 

A..titidirigJthat:a: r€c(pl:eiit: ii.~s )y.jql~}e4.,pn~:.cif:·~he lalVS:Jhat.:O.cR; el)forcesJmustl.Beisup.poned; by'~a"' 
'preppnderance.'of.ih-e e'yjdence ~i,e;~;,·sufficieJ.1re,:,)~.~!i~e :!? P:~y~: tb"~~ ~i~ is''.ID.q~{IJ~~lr,·jb~.n:~ptjtlat ­
unla\yful' ~iscrin)ih~\i6n ,"0~urr_¢). Wb.enJhere"is::a{s~griificant ;cohflict-i.fi the evi~en~,;·~~tl 9GB ,i ~ 
unaI>le lo,res6Ive' that-:cOi1fli¢t, for ' ~.x(imple; (14,c:':-(9_ ttie : ).~cls,' ,Or~QO"Q~uiting , witness"statements:or' , 
a~CI) ti.o.n~I:~~,iden9C,:OdR. ~~nenill.y ;must .conclude tllat. there ·i~~ip.s~'ffi"cj~nfey..i .Cl..¢nce ;,10 ~St~b!!s"h,'a 
violation,6fthe:.la.W.· 

, 

As me·ri~iO!:i~ , i;I.>Ii$?v'¢!;;iq,y~eng~~~d ~n ! nul1),erOUS wriuen . commu"nicat~ons" (i~·e.!;.'.F~6ruarY;, tli g(a~e 
~~.~~an~er~":lail~} w!.:~ '\J~EP~ftCin'i ato~~:!= ebru~.ry ) st'JltjHI 'tlj~;~i_i!W .. ~ f ;Y-P~~ :~p.[.i ~ ~~!::~i ~~.~I ina~ 
he,arl.ng; :~,~rt}e ~9.f:~c.~~;,Y{tw~.n ·~~mm u.OIcatlons. useJhe"p'hras~ , "1~pcmuSSIb:!e: ,~1~9.~!m~~}I01".1l' :gr . 
the words "preJ~dice" and '~~e~alia~!qn", .. ~J~o', . Y.9!J I,Ippcar ~lo describe possible: acts· 'Of race or 
n_~t.ion~1 ,~ngin ,_4.i::;<rr!.minati~n :ih : somc-of.;~our' classroom. ass).gnrT!~~t~ :~qV{~~nl. tt~!t~;f, the 
Februaryqlh '·g.ra~.~ griey_an~~ .Q~.~ y9iij .email ~cQ~nll .. rii9.aiibn~. piior"to .ihe Apn), 5~h;heanhg;givejany 
indicationdha:t you "made:a 'compiaint, pr~¢.;'colp,r ,qr . ~~i6Q3J:~ljgti.iJ.dj~iimio~tiio.o,:t9 ,tJ:I:f:P: ',and . 
Y6,ur~_~~j"ghW¢O.t~. W~r$;i'"Jlot s\1~mi~it~d" thr04&h;'af!>: tY,pe: of.':grievarice pr6ces·if;.?i1'di wiS. t~~:r.~ ' 1!"Y.. 
ihdicatior1:- t6at. they, ,wetc;:: Ib~ ~ :~~,~ :" 4s ~tJ~aJ ~~~y,aI).~~s.~ :¥'Q,\J: ~.I~o '~,arq, thai you " ~ec:baHy 
rnf.'?:.~~lLse~~p..p.JJEP,:;!Jftfcj'afs Of; YOljF~omplaint" fof'race bf n~tJ~9~.r :qri"sii1' ~is,~!imi~,tjAAf.fuf 
"each ofttlosejri~.i~ti9t¥i1.~?iti.~i¥teq-Jh~tn~ .s,H¢h:,cp~pJai.nt W~:,lJ1ad.eJo,:.th¢m.> OCR,~'s' ~e,~ie~ -o~<I~'-.. 
. person,~oinmunicatj'ons fOllild that you ·ma:d~~·refei'e*~ ~q. ~h~ '~oi]il..~iJl.~l!'g~9ni~.sPiW~c>.i~~i:Vi4l!ids. 
aild:· Qftcn 'r~feD:::n~_e.Cl : ~pl~~s. r,a"c~~. but <~hese '.,staiements . were dtker' m.aae· :10. reference": ·td 
'c1assroom ~topics. 'or white simpl,Y· de~cribing .t.he- · :U~iyet:S.ih' PQL ~Jin~f.es,~()·~~ 'JJi~ ip-p~Js.P.1! 
CPnil1i~,~jca(i9'ns'-werc '11:0:\ .acJ~omwini'e,d' by lans.uage;that would iiu:licate ~hal ~o:u - 'w~~' ~akir'!lra' 
'complaint tif-nice or"".n~tiQ~al 9ngin~ discdmin~ti~p I.yi~h-.re~pecfto .tl)e 'february' 7~ grade~~rie,vance' 
or within an)' ·other,:con·text. ' 

.~t~ tpol,icy state~ 'that,. opp."ositton, that. co~~ris,~~ 'B~.~,d ,:6~ ~big'!-i~Ys ·~qwP~jSj~~ ~f .l!l!f~.ir 
· t~eatmerit \\;!JW~ . b.e ·~.onslde.rea . a.ptoteded,achvlty, ·lf the ,'p'rotest reasonably,woulCI be:;mterpreted a.s­
.opp'6sition -to~disctinHmitiQ(1 :; oq&.Jj~. ~et~'r!6.irr~g ~r'Y.o~I!i ._ I:t9))l!1ye:,:~n-, .r~~son~bl.e~:tP !nterp,ret 
:~:ny of :yo.ur cpmmwilcatio"s; . prior: to; April 51

,h, .as· complaints of .race ':,oi" nati'9iial orfgifl: 
·discrimi·naHop. - ~ . , . 

:Ho.WeyC!r;;':th"e ,c:!vjct~'n¢~ J.nai~~tes .th.a"t -YQ~ 4id, eO~ag~ in';a I?rPt,eeted' aciiy,f~y':Qn .,or,.about :~Apr1i 5.( 
201"2 . . You subrriitted . a';docum~tit .entitled "Noiice-'9.(Appe~.I" '!o·'·~:r,E.r,:~.h~t~life.~nc~.~ T:HI.e" VI·~ 
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P-age:6 - .Mr., Edt: FIore's 

prohibit,io'n of di~rirt1ihati.o~.;o!1 )~.e t?a~es, pf ql~e • . c"Q1o..r and ~n.ationai· origin,-and. eXp'ra~.~~ ~QHr 
L~~J~f ,that th~ ·.D]A.~retaliated . again'st :ro~._ bt.l?~.arg!vg ~q"4 \,:iJij Jj:l_f:~tij~~.ers(t)i '!Vle-. viQlati"ons" 
'wliich ::were- Qffi.~.i.anY~lf~~~ .:9Ji ~N.c;:h '3.0 • .2Q"l~2'. You ~infonnea dtaR;: thatitfiis~d9~~~ijt\ .. ~' 
~~.tibm_ittep onbthe~ d~y ;of the April,'SIIl heat:~ngl~Qii1~t~ri S#t.i~;; it:~~~~:libll)jtjed;/~wql!'1d ;. the,time~· of 

", "the' .,~ari~g). ·lJJ~~·\~as,. ~ns~!l; ·when ,ihc' diJ~~~,~~t '.~a~·:s~b~il~ed,., but .s'p'ec·~.I~{~4}.~~~~:ir¥,~ 
-subm.ltte.d 'laroU;lliJ "Apnl 12" >2012,: l!T&~i w~ up~bl.~ te;> " Rr:..OVI~~. r:nqr:~ ::;~ltiC -.mfonn'atlon. 
r~gaidiffg ,~~~~~~J~ ~t~i~ ,~bc~ment'was:.filea. :rhus, OCR._wili ~sunie:,the ~~-~riiepJ:wA~rs~Q{njli5i~; 
'on Aprit .:5~. !20'l-2~~~'Y~.~ n~y~ :iri4~C{lte~r~i" _AI.sQ~ .sinct!JJJ:EP:~adually;;subm:itied · the.'dO"cument to~ 
O~Ji?. -ii is .clear,vthatJhey. .had :knowledge;:o{the-'c6mp'laih~:8(fd ·i~" cPllj'~ti~~:. 

The date~giv~n(.for ·ihe .. ali~ged a4v~rse, ~~Jj9:r(s i_~j~~e~ HaJ;.~4 '1('pXIMa~~·:3..,O .•. ~i'oj2>' _ pre·'(jates 
yp,j"~' . .'~p.rj.l. 5,~ p'rok~tedL ac.liyity, Furthermo:re',~ With' reg~ ' td: aU~gflHq.i); ·~mD (E.~ : ,. tlial Jhe" 
prOfessor ¢9ii..t,i~u,~.~~J(fgra4~)our #sJ~nf!1.~nls,"incorrecdy ,after youJiled';ihe 'grai1e g~ev·artcekY<?~ 

'h~ve ~proviaed "ihfonnati'On -about t~o ".qlli~~:. ~~~ F~br~ 7th
; q.~i.~ (elf, whi~tij~~< grie.y~~::Yl.as;. 

:fileilrand.:aqvfai¢.p'· 6_i ~Q12··qliiz, . . Despit~ O:CR~'iO"~quests for',specific dates~6i1'which as~~g~.~.nts .· 
·were graded.j'ncorrectly~~yo~ ~~v~~ 'p.r§.~~~~9 ~ ~o i.Jjfof!tj.~tioiij~~.9.lJql"!cqrre.ct,l~ 'graded' ,qul~. -tests ,. 
~6r a~.s~gnQt.eri~s .QI1:Qr~~~~ April .S;. 2012: .Therefo~;~the eviaeifc·~.ds~i~sl:lJJ}Ci~hf -t9 :~9I!gN~~~Jtiitf 
"the alle"c:~a, advets~' ~ct~:c?n,s.<·.i!1)~~u~s~ H{l)~ ,<bJ<.M~.'. (~) , weJ:.e: -l~en ... co.ntemporaneous'~"with . or 
su~qU!!J~.~ It~ .April ;5.. 20·12, .Therlfore; :r.etalihtidn ;can"n.o." bJ:: \~~r~.b.I .~~I:t~fJ. ·W:i!i:1 ~.reg~r4_ 19~ ~h¢$e: 
'issues, 'and' each-bfthiQ1" wi! n:ic;-cl9Sed ,.a.~~.onQ~ ·.dat~_of,this: Ie-tier. . 

You· ha\:e' alleg~ Jhree. a.~verse actions' that occ'urrc'd 'coritemponmeoliS)y_ ~i#f~(,sij~g1:fe.nt ;to 
April'S. :26Y2·. .The ' dis.cti~sio'ri: o(ea~h J~' M.lo:w. . '. . : . 

Issue j (1:):, . 
youtallegedjhat.,whe·n. ,your Uni vetSitx -- 1' 3"Q1:·ip'ro. fe~~r·.leiil:rt~4 :.or~M:· <!is~i nl.i.nary -"CIlarg~ _ a:gai nst 
yo~. th~ 'profe's:~~'~ .tQl.d th~ ".pHO' that~' your personal"ity 'was' "explosive;-i¢~, ~l~~pti·'v~.;~;"" y~'~ 
explained that the 'professor made.the.s.C! ~~jXs. ln.;_~4lIi~tion for: your!c.omplaineofiilatiom:il:origin 
disc~jmination.. . ." . . . 

'. 

· Ouri'ng-an October · i3,,:10-12.teleconfeieli~e · ~i"ih OCRi_y6.t}r .. p'~£f~:~pf~p~ipe~ ITlaJ~10g ;~he ~Ij:~e~d 
staten;ieht., :~.h~ .... ~id·'llj.a~ Shii:)irS~ ma~e t~~ sJat~!pent. whcf!".the:· E)JA called, her· sometime"-after ~h'e 
February 7~ &rade' grevance' was' ;fiIed .. an~ :.~,ked_ .~~~4~ yot;.t .beMy,i_o~.I .. ~he, ~i.ls.o'".ma~e-i the ­
s"ta~.~the-"f .~t)~~ .'~i"~cipli9~ ·hCC¥ing. Thc pro'fessor said th~t ·. she m'ade die statement 1?:eC~~.~~ ·if 
was' an iacc(irale;' descript.~~Q "ofiYQ)!I ~·on~~~j: 'aj t!!~lJ:~~gi~!ttQg qft~e.,~~rq.e~teJ! . I?uiin~:~h.c·Apri t:5.~, 
diss:!pli.n1ilry 'heari~g.;and d_un~g~a,-teleconferen'ce with' 0GR: the~ptofe-ssof 'ef9.v,i9e.~f\~.if.Igll§w~rig 
· ~*a~tlP..l.e~ '§,f :YPEr:: .licW~tt9.t~·):p~.:,\VoJ!!d,-y,ell ;Qu~~.!it.Jh~ p.roresspr!;al1ring~,class.t(~;g, ,?~hey? .t~ey; th~t . 
is no1 fai~:'" etc.)';. white a":film was bei~g_~l1o\vn)n~c:l~.~~~¥,_\i"#~·9tie:41l'?;rp9~~ th..e 'P(Of~$s9r'_~' l~$S . '. 

· ~(Lv:oP1i~~!i_-'inI~ .~:..~aste .c~; :ypu WO.U.19 :"curse·~ . .olit;ide::pf class because. of:.your-~grades;yiind 'fo~r . 
often ' confr.Ori,te~< ,.t.he. p"ro{<iss~r. ;afte.f: cI~: in; l!n ·~~~rasi.Yp •.. hostiJ~,- ·m~er:.l' . i'Q1e. pr:ofe.s?Qr 
eXp'hiined ;that; during , some 'of ·the· ·after.-dass confrontations, ;y.ou ·woQld ·appto.ac!i ~er: i.9~ :tf 
"host(le?' ·ari.4 .. "~bfasive'" .~·im~er -and., demand. to -'knPW who·· W~: incOuepd~g ' her to·.grade·.· your-

• I :rlie -p~.r~~toJ .l're,vi.f?usJY ~~~I~i~)haJ, . t~e ;;.\~sPCi_4~e: De!ln~ i5~li~e.f~tLi~·~:!)hrt~· cO~I,a~~~d. h'~t}m r:,~ti~arr' ?" .' 
~O.I~ ,.~n~ ~~~~_'~'~~P'~.~[S~pO!l.-~~~. ~nd~.VI.ltll you '9.!!it~e.i~m~,~,ate! .Th~ A$socl.ate,~~n_.tnfoJ:f!\.~d her tt\_~~.Y9~ '~""~~' 
cC!nn~lrig.,the 1i"!lle~er}lty.;pq t pr.!lfe.SS9.t tC! .pe!>p,l.rt ~ll_o ... ~f.c};gryne,nl!ng~ -,yow: farrtt1y., 'Ute Director, SBld that, smce 
,thi5·rnforriiiition ... conc~m~~;~er .. she~l!harca'ih~ In(9rn;1aJl~!:! \Vitti i~e bJ.A." ' 
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·sssigfii'ne'.'!,s }n'ci?rrectl'X: 'T~e:. prHfesspf'. in4i~il~ed ~fhat~ she: 'flrsi ;made; tlie ' stateitien.t to': tli¢: 01A 
l;>eca,use you displayed such' -behav'io~!. a"nd ' q,?F~~~§~ }'Qu~ha4, f.i.lea;~::gt~~.e;igrh;yance: .. , ~ 

. . .' 
,OCR ~asked·. ~OU'r lO 'ex'plairi"Y0l,lr ,~g~t~~i)~j!1g· pf IDe: QtJ?~~~!>t1 s .rc.;8f>n, fQr' !1lakj~g ,the aboxe,o, 
: re(er~fI~eQ: · stat.~~~nt ,~o.~: reiterated that."'.dur:i"n&, the ',",pril :$1Ii h~h1g, ya:Ut ~t4~~ij.~_·;W~(~~Js.~s. 
·testified ttf'your '''schol:arlf'' {\li~ ",ptQ(e'ssiop~I" :altii!J.~.e., an~ · .. e;xpl~j'nec.! ,tba(' "this' proyed'·that" ihe! 
:pro~e$sqrts ~ all~gations';of hostTle ,~havior,·Heforetartd after. class 'w~f~ ~im.plY/~ .at~empi t9,.~9Y~. 
!Up' ,the 'facf.,t~~t·,.sh~Zgta..d'""t:p', .y,o~r ,ass!ii~.e.nr.incorrej:t1y .' . 

'9~R 'Ii. ~xi~~,'((;f ~hs:a\lqi9.J~Cor~.ihg~of the.'aisCipi inary ~earihg :confinn'ed' tlfe. f~ct~~ha.t '~h~rstua~:nt : 
;witriesses .... te~t{(ie,4.' ~~~~'[yq\f:.~.! .~pl~y_~'~.;;go§~ ~1.~isM#i;l?,e>tmyiQi. 'cpJd' thai ... tli~y · dla nd~·.!wi·ti1~ss:.the) 
.b~bavi?rf. allc:~ed · b¥ '"'the professof~ however?, neither !>f :~e.·,w,~W~~~~ tc~~iJie~. ~J?oW~~~1)S;t-;c.l~s .. 
:dis~us~i(,in~, :.bet.w~e~ . rou; ~Q i~b~ ' p'rQ(e~s;or~ ·furihennore.; du~il1g, ·the· l.hear.ing .. : ,the : ptotessor' 
.vol un~J~ expla~ned, that~J although . ~he JeJt'Y*~i:be~.a:V.iot· ~ 4i.~rQp'ii v¢)!i1d~.~xplq~iy,~!.4\l.rtpw,\he-, 
firS1 p~~ :of ~~e-semeste;f. she,felt:that·)!our· .beha~ior 'had i rnproved aftef,:y,o"i.idlI'St:;-mee.t'ii"Jg,,~~.tl:lJ~~. 
DJA, wnichtook place on Februj'ryl3, ~9)2. . . , . 

The:'profe~t.'~ ' pesci'ip,tjo'ri of yo~ b~ehavi.ol' , e;yentu.ally~l~d;,to a··.charge .of..cndnngering ·iHe~liealth, 
or. ~afet(Qf"~~.~be~ .. ,o~~th~~.univ.ersity .. #tus" i\.,~~·,:a~ , .~q.v.e.~~ a.~ti.QJ1·.~;h~J:. si.g~~!l~!!.'r.. ·~~~CJ.~~, 
.you as~a ~Nde:nt... J-Io,w~v~r:. ,t ~'prqft:SS01:,.p'roy.lde.d£a . legttlmate;-'nondlscnmtnatoryfrea§piJ; 'l;~.;: ·.~h.~ 
'~ad~ .~he ~tatement : (jec~iu#e':~~e:·~$.;.~~~e~ ji~p;uJ ~(~n,9 .f¢fi . .i!,,~s~J~~); :Furthe~.; wiih.~re~,ard -to . 
. pt:t:t~x~. oqR .receiyed conf1icting~ informatiOri-tha"t: c6uld; not~be·, ~~o!y'¢.~\" rlj~r~~Q~~. 'with .~:ga~ 
to iss~~ . .l(~);. O~~ lj~ · · ~.e!e~ta:ic~ :thaJ, ~~e. :~vlitence is , ~ 'nsufficient-: to conclude1 that ,UTEP' 

.retaliated ' a~ainst .you, and 0GR:WiII :t~e"'r~r @,tth~!.·ac(!Qri W:itliJ.~gar~)o .Jhis: '-~s~~., 

'Issue l,re): . . 
"(au :8!~O .. al.leged :11:161 J.o.u. were :retaliated .agalnst 'on April ··i:(j~ .'26j:2'. when,·'the .. D,H(¥ upheJ.i:J t.lie 
discil?iI'nary ch~~~~ .~d }l,Ii;pend.~4.\'yo~ Jot ,tfie :s~,~e~" s~.nw~t~~ .. · In a .~pcumen{ suomineCl .. to 
.O.eR; .on }une:' 28" 20.12, . 'yo.u funher; 'ex:plaiiied' ',that': th~ DHO ~lf~Id. t~#..t, )i(ilJ.': :iny¥~ p',b~q.in 
I?s)'~holog~~~ ·cQ.4rt~F~g~a:v~,··P.i~y'jd.e Wt:i~~n ;d"~urn~njati~~ ·of,'such~to !.the~DJA. You'Jelt thauh'e 
DHO. did nofhave :suffiCient~ infonnation toi'Iri~~ .Si:1~i:(a· i]Jil1g~ Y~~)l.JS.9 e~BJ~ .. irll~g ~<!Ytn!l~) p.1:!9 
upheld tRe\,charges: alleging that y,ou,'"exhibite(J , '··viorent;. hostile and '~disrupti\:ejbehavior :whilc ~ iii 
~Ias~ and: ~ti ~~·pfu;"I:~lfi~.~ .pres~ht~ ;~::ttuie·~t . a~4.:ij~g~}It "JQ;)ti~ J!pfy.~r.~i.ty;· ij~$pi'te. th!=. ,fact it~~t 
~ey'c:rar wi tnesses:i"estiflecl that ,you .exliibi terlJ'Profe-ssionahiattenfi~e'anci;$ci1~~ar)y" ;b~·~.vi~f; )'o:ti 
~io. t}far' llie~e ,~9!~.~·rl.~~#,~re··, ~t~t~~tQrY Jj~"lrau~e~Qf ,'the; foUp.~i '1g:, aunn~ ft~e ~e.arin~.' . s.t~d.erits:a~d 
J?ro'fessors-~estified thatS ou exhibitC:~ , tito(esSi.9r1fl1 ¥d·~c.fi'~I .• !{JY ~.h!~I6r;c~!!.'p,t:fQ ~11~W:~~'~J;,tIJe 
UJ:liv~r$ity'-1301 -,p!Qfe.s~or, wa~~ r.e!ated ·to· the:'individual'.cthat murqew:Ly,our"',btother; ,.but;still s-atd 
th~ '.alleg3ti,ori ~s: ' :uil{?~\!n?~~~:r j~e, .!D~0· ~id Yfiu: '9,i4 Jlp~. ~)(~~~t'~n.4-· i)!e. 't~?n ' ·~.~~~~ef(ii~ 
distion!=stY~'; ao~. :the .. ~HO ·d.etennined ·that · you used .. camp.us:·email and 'voice"( mail.<in·.a.1harassin:g 
tii~~n~~; "eyell: ithc!l1,-rgh ' yQ~ft1!t.uilJ.~~g). 'Yi.9tkshpp:;.a.t ~h.ii;lj~ ·s~.I.!i;te.llts: Wer~. ~.Qc9.~ra~!!d~JQ l.!.s.e :ihese 
systems-to o.ver.come"an.y,barrier: . 

The OJA" originally charged you ' with ihe follow'i~~fun'i\fe~ily'I}l!~ "'vi~i~J!'o'~s;: '0) *P9'd~~t :th~t 
eiid~igers , the l1e<\lt~ ·anir s~feJY of I!lem~rssof the},~mi'versity; (2)~falsiry.fng:;Univ.ersity;do·cumen{s; 
and (3) harassmeilf'''ot-8hY''unh~erSitY cQifYl1#~.ty .iife~p~~~ As:.a~"r¢~.pl(~rt~'e~.e~ ~~ar'M~.; .~h.~. 1?'A 
pl~~e;Lyo.u under. an-,iriterim , suspens.iol), :'anci UTEP issued a tre~pass warniryg: The" DJA 

· recdn1inel\ded.that ·Y~\i .qe ;expelled . ftQ!ri U.TljP,; 
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P~g~, 8 - 'Mrl Erie ,Flores 

yq~ appealed the DJA''s Cleeisionl "thicn'resulted in·tlie ApriL5_th disciplinary h-earing. Thc DHP~s~ 
written ruling is,date9 April 10,2012" and was submItted to'OOR:, The doeumenl·jridicatcs·that,the 

~ -.' .. , -' . ,-'~ ' "--~ ' .'" . . 
. DHO did M"not 'find: tile evide~e ', ' . . c9hjpeH!.ng enough ~to lSUp,port the ~alIegation 'thaJ, . .(td'u): 
.endahge.rep 'th.~ pijysical. health and, .safety 'at n'lenib:elji' fof Ui~' t.;!p!~e~rS,ity.'1 ' Ho,\V~ver; 'he· 
acknowle(lge'd thatyolfr be~avi<?r "cl~ly di~. cr.eat~ concern and discorru(ut:i ' ' . 

The DRG dRi ' uphpld "the OJ~'s.' charg~ orfalslfyi~g 'l e·. university· doCumei1t~ ~d, ;h!ira:s~iiig l 
:employees. 'With'regardito the cl1~~ ~f. taisifri:fl~' !!. "\i,my'~f§.i,ty"p.ocUJllel1('such acistare~prohibited 
(by UTEP. S!u~e,qt C9ng!,1ct.;and Discipline P..olicy '1.3.6:f •• \F1if~'..nile:~it~s.'tIi'~t "f~Jsifiipg~:inCluaes 
the omission' of reqti~t~ I~f~iinalioil: y pu .wt:r~~specifically charged with omitting~j"hroQp.·8ti'oii 
fro.q1.9uestio,n 14 of your appJication-for adnii#Si~ii.\wb.i~.JaS~. tl)~;s!U~en(tg" p'roXid~ ... tl1e;oames:bf' 
prio~ :~h~\~.tu~io!iSl'i~9.:d«t.; , ~e, P.t~?,.~~p.l~i~ed ,~at, :duiing; the' he~ip~,!.'t~~!i~f?~ AA:~ ,1;1 gB§~ 
CommumtyCollelle(Epeq qf!jg'81~ 1O~!.~8'¥d tjiat ¥-ou y.'~.~;e~,,?lIeitat EP-cc,lO' f999;and 2007, 
~d ~~iIl ,lmd ft. di"s.cip'lJ"tUY: hold :00' ~our teco~ds . from\ t~r i~tJ,tiJtipn;~ 1i9yt~~er. ~ou failed . to 
provide this"iruoiri}atiori i!t qu~tion' 14: The~DHQ explained,that. per. university ruJes~ .you were 
guilty oft1Je .char~e, . 

With, rt:gard to harassment of any tiriiyefSiJy' ~9friq(un,i,ty' ri1~m..be~ •. ,such· acts ar.e pr,ohibited b>; 
UTEP sitiaent Cod~ of~iscipline PoHey L3:6',q. ~The DHo..w,enVon :.ro '.n~te thaJ~the.: T~'f~ Pen~1 
Code. defines one fonn of harass,meqt 'as Setlding, '~repeated el~tronic communications in'a mann-er 
reasonaply likely-to ,harass •. annoy., alarm. 'abuse, 'tol1JleQt; ~1Jl~., 91~ otTend \8IlQther;;? fn .8 
written si#,tei)l¢iit; 'd~!e;:I NQv~,ni,~r:S, 20 1'2,th" .. t>J.lt),;inf6rmed 0€~'tlfa,t.;he ;(O)!\ld:,th'~H'!iI:!j~d 
vi~lat~.~!his,~Ij'cytbecau~e.ra~~pi~~~, ~ng ~~~ ~o~ fo s~.: !C~~it~~,e~~,~;,i.l,s ,to, ~~p'omci~~ 
Y9~.~nt!-"ue,dJo' dQ;so . . AIso. he:S8ld.tpat.:folldwmg ths.~pn! ,~ ·~eanpg.-y'9Jl sent'l1lm IQ'em(uls 
ana left '4'v6ice ~~sta&es. 

Altho,ugfi ,tile OHP upheld two <?f~the" ctw.rges. he: did not'accepdhe'·bj~!s' reCommep~@ti.6.d of 
expulsion .fr:om' UTEP" Rather. he' rei'nstated .YJ'P' f9:~ :~e ,*ro~Jn~er pl;t1},~ sprjng seT,11~,ster~ and' 
'sus'pj::nc;l~d y.o~J6r~t1'!e s'urnmer 2012 semest~r:orilY . 'He heJd~that 'you'Cb-uld re:!enioll ·fQ.rth~ ~~p~rig 
semester; if-certain conditions were m'tt.;~~i~~ iri~ludea,o~tAiQijlg· C:Q)Jns~ ljng:;.and p'ro~i~ing 'UJEP 
dp~.uJIl,entPt.ion\ofs,l,lch~ . 

v,QW ~pecific al1egation·, (i:e. ~ the, DHO uph:eld·· the:d~~iplin~ ch~e~:p.~9Vgl:iJ·,~Y ~e:DII\~A~'.po~ 
.• nti.rely· C<!ri'¢~ ·beJ:t!~· !h.e"DHQ dijl not upbold a11 ·three:charges broughtcby the DJII;,nor:d.d.he 
accept the .recommenoatiQI} of. ~~p~!s'ton.~ Jjq~~v~r, ,th~ QH.o:s, eye~tu~ll:di$~!pliQPl}' d~c'ision 
signific;~tly ,affecte.d y.ou as a' student' 'at UTEP. .A:lsO" the DH~'~ i:I~ci~id~ ~>Pia~.e' 
c<?riten'lponlfleo~!y' with your ,April ;Slh ;prote;.;ted actlvity.~ so a causal "connec'tion is "inferred~ 
Howe~er .. the OHd provided Jeaitin'late, -rionaisc'ri,~inith~rf~r~~i' fQ{ hi~ P9tfo~ (i :~·,,<you .. W~' . 
techp.icalJy in ".ioh~tior) oftbe niles:he \'!8S charged with violatin~). . 

Y9,u ditl not submit cany infonnation that "indicates that~ tile DHO's reasons were~ a 'I?~text for 
discrimination, nor has' OCR, qb,tailied tii1forTluiHQf1~ that ' ~trays :~ r,etaHa!OIY motiv.e: The DHQ' 
inf()nned OCR that,.fover ithe past two years. lie had :not 'served as DHCy(or ... cases thSt.inxq!ved 
h&qlSsritent or fa1~jfying uriiversity .documeJlts. HOV(ever, h·e'·p!ov~de.d cxamplcs,of:four ,~s on. 
,whictJ, ' he 'served' that, involved ~the charge of. endangering · the ~~Itli- or -S!f~tY' pf ~i~t;nity 
'~rn'p,l9~ees. ~e puqi.shments iagg~d. 'from suspe,n~ion ,fpr a, ~mestedp·e~ptiIsion: 'Thus.,OCR has 
detemiJned,·that the:,evidence is i'nsuffiCient tc{"indi9ate ' t'li,ilJ - UTEP's1ft9ff~~e4 r~~o~~ i~ ~" p.ret~xt: 
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Page ~'- Mr. Ene Flores 

Tor·di,scd'mination .. Therefore; 0CR .... h'1ls. determined tluit the evidencetis insuffiderit .to conclude 
th~t .UTEP· retalia!~ agaiqst you;in. this in~ta~ce. -and-·0CR wiil . t~c:}j1(i ~er ~£Hon~wittl. rc;gara 

'to this issue~ 

issue t(f):' 
,!ou"al.sq al!e~e~ that·xou. were~retaliated against,\w~_el! ~e U.1J:;P . p~i4~ril .'.1lp.held:the.,lini:llng~':of· 
the; I?~Q\ ... 1Ii· i~s' ~ala#spon~e. ,UTEP denied' retaliating against y~l!;,M~ in<l.icftat¥. W.~~_~l~e · Mfty ' 
16;,2012 decision t6 qplfold the~ DJ:lQ'sjeC.t~i,~.n,\i~;jHnp)y ·6ased~on :a:revibw of'the deCision and 
YO)lf .~ppCa.l: of-th~._d~cision . Specifically; UT-EP maii1~~e<t· in. its aat8,~po~si: t~~t :"mh~re have 
been· other iM.tanC.es 'in student coni:hlct disCipti'nary .appeals where: the :Presiden.t. '"and/or the 
President',s deSignee; has uphe1d' ihe~aecisi6'!)Jlf!b-r!i~'ring oificer, .has .oyet1-umed the ·d~ciskm '(/f 
·the ~~n~'~fJ.icer;afla, ~~S!~ce:s · ~here~the-:heaiing: officer has(becn .aSl5.ed ,to' re·9.~.n tl!e~h~~g .to 
consider additional-"evidence!by tfie p8r!i~s (st~~!=ot··~!il.or"Ugi~er~JiX}'~; 

On' October 26.,2012, 06R nRtitj.cd~ y_~~ o,fU;rEP,'s. response and requested further. information. In 
your re:sponse. you indicated-thafyou believed, the:~ct wa(~@.i~ory.'~~~ ~e UTEP!.p-resident 
and ,che utliscipliftlYY ,cim~rs:" were'aU pf ~\vhiie . American: nation-al origin." an(! .th~ '¥Rl?sI~ ,e~~h 
oJher:·s decisions to"discriminate 'ag-ainst .@ ~sfi!.d~t ~f. "MexifBh ~~ri~ ~n8jion81~origin,!t You 
8Is6.sa'51 ·J.l1'l(-Y0.u tol9 Jpt; UrEP presiClen"i'that,.ceriain faculty, me'm~;~ ~~te~ to ~talJ~t~ @~iiist 
youJor bringi~g y,bur :gra~~·grie:Yf#iq:~ to.,ber, ~UlS.he:'8cted as tho~,*·you had·inot~w8me(J!her.: 

-
'fh~ DHO~s ~~jsiQn included c~ suspension1 for 'ihe summer.' '201,2. 'semester ah~. rq!Ul~tory 
counseling, Therefore. 9G:R; i!as .~st~fmi~~d .jha\ t~~cti..on ofupholding;this-decision si,griificantly 
~t~dvantaged y,ou~as a stu<J€mt .and interfered 'willi ypur a~ility tq gainJhe:"ben~fits Qf tJTgP!s 
educatiQn .pritg~. Furilier,,(hef.adv,erse .. action occurred just· over a month after your p~!e~ted 
act~yity. SO,8 causal connectionlis,iriferre<1: , Hp\v~v~f!' i.il its .'d~~fl~t~~polJi~~, .. \)U:P denic;.<l. re,laH~ting 
8g~inst yo~, ~~ ind;-ca~4 ~at ,tht; . ~ecisipn to uphold;~.DHO's:decision·was siinply, b~~d ori 8 
re.view of ihe -decision ·and the £.om{?!~n.~t's :ap'~ ~r. i1J7 deci~jon., ~~ resPQ~ ... to. UTEPis 
r~oh, you sijlil1litJ~d ' information40. O'eR that had alrea4Y been dismissed-during th~~~.y~l,u.lI:~idn 
of-this complaint ·un~~ sec~on I.Q~(p) 9,f OGR's ,ca.s~ e-"ocess!trg .. '1a.~ual; 'and s'irqply~ said that 

. you had .tw8;fTled'·; the',UTEP president : that ~you were being. teJaliaceA!.g~.i9sl1 9~J~.:~. ~S~iJi~d 
no other .eJidehge. t.s? in:di~te th~~· p'(~P,',s·'r~8S0~.' is !l ,p~~ext' for discrimination. There'fo~e~ . ~CR' 
has detemiined that the 'evidence 'is insufficient, to· conclude· that UTEP's' legitimate, 
noh~iscrimiri:~~or-Y ~~q is. simply 8, pretext. ~tor ',discri~i'hitio~:- an~:" ret81i~\tioii ~Of ;be 
estabiished. "Fhus. ·t1ieevide~ce i(Jn~uffic~eJirto cQ~IYd.e,.ihat retalia!iQ.n ·~~rred ~th reglP'd tOr 
this. jss~, 

Basea on the'. aoov,e infonnation,and docume'ntaiJriii •. OCR:li~ ,d¢~j!1111fI\e~· that·j th~~!Jsl.jq~~cie'nt 
,evi<!encc; '.to sup'port a ,con.;;lusion of' noncompliance with Title 'vI as it 'J?Crtains '"fa -{he. issues 
investigated. 

If you have qUeS!ion~ il.b~~ut PCR's.delerWina!!on iri.:your,case_or ,W~sh Jo .. 5ii:SC,~s it ~r:-pJe8se 
contact Brandon. Carey. Attorney. ,at 21'4/661 ~9683, 'ot"me.at 2·141661 ... 9.600. ,If ~ollornI!g ,.thls 
conversation, ');o~ still ha~e~~oQcem~; you m~y se!ld_a ,~~en appea!:t,!>,the 'Deputy. ~ssistant 
Secrela'ry for··Enforcement within 60.days~{the .d{lt~ ~f)~i,~ let,te.(ofJii1di9g~·,Th~,~*p~atpr6~£s~ 

'pro~i~es in opportugity for you to bting;infQnnation1to OCR's attention.iliat would chang~ OCR's 
decision. Pie~_~o.te th8~ ~hile you Me,e,ncowige<l .to.do.so, Jtayi!1g;.a ,di~usSlon.~!tt_Ms: Manj~ 
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Page 10 - Mr. Eric: flores 

or ~c about the OCR detennination.is ~t:a pre"fequisjte to filing an,appeal .with the Deputy 
Assistant Secretarj fpr:Eq,(orcement'!8ncfit does not stoJ:Lthe ru~ing:of,the 6.0:<1ay timetine .. 

In filing:your-written appeal, you must.explain why you ISelievc the facfualjnfonnaiion was 
incomplete., the analysis ~f\the fac~~as i~_rrect. anato; ihe appropriate legal standar4 '~: not 
s·pplied. and how this would cliange-oqR'soerennination i!1lhe c~: Failure"to do so may result 
in the deni~ ofthc ap·p~l. You may send your appeal by, cleetroilLe,mail to­
OCRApocals@ed.gov.,or regUl~~maii to the fqllowing'address; 

9ffi~ ofth.~ Dep~tY' Assistant~Secrelary for Enforcement 
Office 'for Civil Rights 
U;,S.l?Cplutmerit of Education 
400 Maryland AveJiue. S:W: 

• -. • - ".' .... C1 ". 
Washington. D.C.10202· IIOO 

A written response to an appeal will be issu~ as prom\l,tly as wssibJe. The decision'of the. Deputy' 
Ass'islant $e(:~t!U'Y 'foJ, EnforccQ'lent·constitutes the agency's ,finai deci~ion wi!h respect'to;your 
case. 

This lener,is a lett,er of6!1dings iss'ted'by OCR,to address an individual CX:R}~ase. r..e:tt~'"of 
findings contain ~fact~specific investigative fuidirigs' arid dispositions ofindi\'"iduaJ caSes . . Letters·of 
finding are not folT!)8.l ~emenlS of:OC'R policf and theY, should '!tit be r~lie(t upo.l,l. ·cited.~or 
construed as-such: OCR's fO~J~Jicy Statements 8re'8pproved by a C1uly"authoriz.eCI ~9~' 
offici~l and made available to the public. 

Under OCR procedures we are obligated to !l4vise t.he. co.mplainant and thejnstitulion ag8Inst 
which a complaint i~ filed tha~ intiriudation pr retaliation agp.inst"lti::dmpI8inaJ;l! _~ p'rohiPJt¢' by .Vt~ 
regulations enforced by this agency. Specifi~ally .. lhe.regulaiionsrenforced by OCR." djrec,t1y. .. o~ bt 
referenc.~ . suit~ that.no recipient or.other person shall intimidate, .t~tent c~~e or di~criminate 
against any, indi~du81 {o~ the. pWP.O~hofjnt~rferil)g With any' right or privilege·secured by ~e 
reCI;liations',cnforced by OCR or'because an indivi~ual ,~.Il}~e A ~9tPPJ~i.ntt 'J~~~fl~. assisted or 
pru1icipa~cd~!n, ~J !h!\riJ1er it:a,on .investigation, proceeding.or'liearins,'held. iri-:-cohflectigr! .~th a' 
complaint. 

Under the Freedo~ of Infol'Tllation Act, it ,may be n~essary to release this'document and_related 
correspondence and·,records'upoo'request. In the event tlult 'OCR ;ec'cives suc.h a.rc;q'uC!i.~we will 
see" 10 protect. t9 th~ ~ten.t provided by·!a~., ~nal~y,ident~able ·~nfon:nation. whic~Jf , 
released, could reasonably be. ex~ted to cofts.lllutc an un~ted mV~lon of personal pnvacy. 

tfyou have 8I!y questions, or con~ems regard~ng this·lener .. ple~c;allme. a\:(21~) 661·9600 or-Mr. 
Carey 'at ihe.number listed above. 

Sinc~rely. ,J ' ­
LI.'" P ~ 
~~.M~in 
Team Leader 
Dallas1Qffi!=e 
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