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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 98-50396

UNI TED STATES OF AMERI CA,
V.
ROBERT EARL JCOHNSON,

Def endant - Appel | ant

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TEXAS

BRI EF FOR THE UNI TED STATES AS APPELLEE

STATEMENT OF JURI SDI CTI ON

This is an appeal froma judgment of conviction entered by
the United States District Court for the Western District of
Texas. The United States charged the defendant with violating a
federal crimnal statute, 18 U.S.C. 844(i) (R Vol. 1 at 1).%
The defendant pled guilty and was sentenced by the district
court, which entered judgnent on April 16, 1998 (R Vol. 2 at
292-297). He filed a tinely notice of appeal on April 24, 1998
(R Vol. 2 at 299). The district court had subject matter
jurisdiction under 18 U S. C. 3231. This court has appellate
jurisdiction under 28 U S. C 1291.

! Citations to "R Vol. __at __ " refer to docunments in the
Record on appeal, by volune and page nunber. GCitations to "Tr.
__" refer to pages in the Transcript of the Rearrai gnnent
Proceedi ngs at which defendant pled guilty, Novenber 21, 1997.
Citations to "Def. Br. __ " refer to pages in the defendant's
brief in this Court.
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STATEMENT OF THE | SSUE
Whet her the church building that defendant destroyed by fire
was a building used in interstate comerce or in any activity
affecting interstate conmerce.
STATEMENT OF THE CASE

A. Statenment O Facts %

Early on the norning of Decenber 7, 1996, the Hopewel |
United Met hodi st Church and its contents, in Centerville, Texas,
were conpl etely destroyed by an arson fire (R Vol. 2 at 288; Tr.
7-8). Fire investigators' exam nation of the scene reveal ed that
an expl osi on had occurred, that a propane val ve inside the Church
was opened, and that propane was escapi ng from anot her propane
line inside the Church where a valve or fitting had been renoved
(R Vol. 2 at 288; Tr. 8). Defendant Robert Earl Johnson, who
l'ived next door to the Church, |ater confessed that he had
burgl ari zed the Church on at |east four occasions and had stol en
two propane heaters on Decenber 5 and Decenber 6, 1996 (R Vol. 2
at 288-289; Tr. 8). Johnson also admitted to investigators that
he had set the fire at the Church in an effort to cover up the
burglaries (R Vol. 2 at 289; Tr. 8).

Hopewel | United Methodi st Church is a nmenber of the Texas
Annual Conference of the United Methodist Church (R Vol. 2 at

2 Because defendant pled guilty, there was no trial. This
statenent of facts is based upon the Factual Basis submtted by
the United States at the rearraignnment hearing (Tr. 7-9; R Vol.
2 at 288-289), as well as the exhibits subnmtted by the United
States in Opposition to Defendant's Motion to Dism ss the
Indictnent (R Vol. 1 at 92-105).
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289; see also R Vol. 1 at 92; Tr. 8). Al Churches within the
Conference are required to submt approximtely 16 percent of
their annual collections to the Conference (R Vol. 2 at 289; see
R Vol. 1 at 93; Tr. 9). The Conference forwards the majority of
t hose funds to the United Methodi st Church's CGeneral Counsel on
Fi nance and Admi nistration (GCFA) in Evanston, Illinois (R Vol.
2 at 289; see R Vol. 1 at 92-93; Tr. 9). The GCFA uses the
funds it receives to support a nunber of its national and
i nternational functions, including support for Church mnistries
in the United States and throughout the world, the Church's
sem naries, and 13 predom nantly African-American coll eges across
the United States, as well as for adm nistrative expenses
i ncluding sal aries, pensions, and benefits (R Vol. 2 at 289; see
R Vol. 1 at 93-97; Tr. 9). Hopewell United Methodi st Church
paid its full apportionnent to the Annual Conference from 1993
t hrough 1996, in the anpbunts of $918 in 1993, $883 in 1994, $685
in 1995, and $611 in 1996 (R Vol. 1 at 94-97).

Title to property owned by individual Churches within the
denom nation is held in trust for the United Methodist Church (R
Vol. 1 at 98). In addition, the United Methodi st Church has
obt ai ned federal tax exenpt status fromthe Internal Revenue
Service on behalf of all local Churches and Annual Conferences
(R Vol. 1 at 99, 101-103).

The Hopewel |l United Methodi st Church building and its
contents were insured by the Church Miutual Insurance Conpany,

| ocated in Merrill, Wsconsin, which paid a claimof over $89, 000



- 4-
as a result of the fire (R Vol. 2 at 289; see also R Vol. 1 at
104-105; Tr. 9).

B. Proceedi hgs Bel ow

Def endant Robert Earl Johnson was indicted by a federal
grand jury on June 10, 1997, for violating 18 U.S.C. 844(i) (R
Vol. 1 at 1). The indictnment charged that, on or about Decenber
7, 1996, defendant "naliciously damaged and destroyed, and
attenpted to damage and destroy, by neans of fire" the Hopewel |
Uni ted Methodist Church in Centerville, Texas (R Vol. 1 at 1).
The indictnent further charged that the Church was a buil ding
"used in interstate cormmerce and in an activity affecting
interstate coomerce” (R Vol. 1 at 1).

The defendant noved to dism ss the indictnent, contending
that the burning of the Hopewell United Methodi st Church was not
an act that affected interstate commerce and that, as applied to
him 18 U S.C. 844(i) was beyond Congress' powers under the
Commerce Clause (R Vol. 1 at 72, 74-79).

The district court denied the nmotion to dism ss, ruling that
the Church building was real property used in or affecting
interstate coomerce (R Vol. 2 at 284-287). The court based this
finding on the Church's annual contribution of funds to the GFCA
the GFCA' s disbursenent of those funds to various national and
international activities, and the paynment of the insurance claim
to the Church by an out-of-state insurance conpany (R Vol. 1 at

285-286). "Taken individually or in the aggregate, these facts
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establish the necessary interstate comerce elenent” (R Vol. 1
at 286).

On Novenber 21, 1997, the defendant pled guilty to violating
18 U.S.C. 844(i) (R Vol. 2 at 292, 303; Tr. 6-7, 16-17). There
was no plea agreenent (Tr. 6). At the rearrai gnnent proceeding,
the attorney for the United States recited the factual basis for
the charge (Tr. 7-9; see also R Vol. 2 at 288-289), and the
def endant stated that he had no disagreenent with that recitation
of facts (Tr. 9). After questioning the defendant (see Tr. 2-7,
9, 13-19), the court accepted the defendant's plea (Tr. 19). The
court found that the plea was freely and voluntarily made, that
t he def endant understood the charge and its penalties, that he
understood his constitutional and statutory rights and wi shed to
wai ve them and that there was a factual basis for the plea (Tr
19).

The record does not support the defendant's claim (Def. Br.
2) that he reserved his right to appeal. The docunent he cites
to support that contention is the judgnent, which nerely states
that he pled guilty (see R Vol. 2 at 292). 1Indeed, in a
subsequent order, the district court stated that the defendant's
"plea was not a conditional plea" (R Vol. 2 at 303).

On April 16, 1998, the district court entered judgnent,
sentencing the defendant to 115 nonths inprisonnent (R Vol. 2 at

292-293) .
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SUVWARY OF ARGUMENT

Al though he pled guilty, the defendant appeals the district
court's finding that there was a factual basis for his guilty
pl ea. That finding nust be upheld, and the defendant's
conviction affirmed, if the facts set forth in the Record
constitute a crinme under 18 U . S.C. 844(i).

Def endant' s conviction should be affirmed. Section 844(i)
prohi bits arson of buildings used in interstate commerce or used
in an activity affecting interstate conmerce. In enacting this
statute, Congress intended to exercise the full extent of its
power under the Conmmerce C ause. To establish the interstate
el ement of a Section 844(i) violation, the governnent nust show
only a slight effect on cormerce, as long as the defendant's
conduct is of a general type which, viewed in the aggregate,
substantially affects interstate comrerce.

The Hopewel |l United Methodi st Church building was used in an
activity affecting interstate comerce. The Hopewel|l Church was
part of a greater whole, contributing funds for the interstate
activities of the United Methodi st Church throughout the United
States and abroad. Viewed in the aggregate, simlar arsons would
have a substantial effect on interstate commerce.

ARGUVENT
DEFENDANT' S CONVI CTlI ON SHOULD BE AFFI RMED
A. Standard O Review

The defendant in this case was indicted and pled guilty to

violating 18 U S.C. 844(i), which provides a crimnal penalty for
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anyone who "maliciously damages or destroys * * * by neans of
fire or an explosive, any building * * * used in interstate or
foreign conmerce or in any activity affecting interstate or
foreign conmerce.” 18 U.S.C. 844(i). There is no question that
t he defendant set fire to, and thereby destroyed the Hopewel |
Uni ted Met hodi st Church building. He has admitted as much (Tr.
7-9; see Def. Br. 2, 8, 11), and his guilty plea "renoves the

i ssue of factual guilt fromthe case.” Menna v. New York, 423

US 61, 62 n.2 (1975). He nonethel ess seeks to challenge his
conviction on appeal on the ground that the interstate commerce
el ement of the statute was not satisfied.

By pleading guilty unconditionally, a defendant ordinarily
wai ves his right to appeal all non-jurisdictional defects bel ow

United States v. Andrade, 83 F.3d 729, 731 (5th Cir. 1996);

United States v. Bell, 966 F.2d 914 (5th Cr. 1992).%¥ The

jurisdictional exception is not applicable here. Although

sonmetimes referred to as "jurisdictional,” the interstate
commerce elenent in Section 844(i) is a substantive el ement of
the crime. It "is not '"jurisdictional' in the sense that a
failure of proof would divest the federal courts of adjudicatory

power over the case.”" United States v. Robinson, 119 F.3d 1205,

® There can be no question that defendant's plea was
unconditional. See Fed. R Cim P. 11(a)(2) (requiring that a
conditional plea be in witing and that it be approved by the
court and by the governnent). The requirenent that a conditional
plea be in witing nay be wai ved where the Record reveal s that
"the defendant has expressed an intention to preserve a
particular pretrial issue for appeal and that neither the
government nor the district court opposed such a plea." Bell
966 F.2d at 916. There is no such indication in the Record here.
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1212 n.4 (5th Gr. 1997) (describing interstate commerce el enent
of Hobbs Act, 18 U S.C. 1951(a)), cert. denied, 118 S. C. 1104
(1998); see United States v. Baucum 80 F.3d 539 (D.C. Gr. 1996)

(hol ding that facial constitutional challenge to crimnal statute

is not jurisdictional); United States v. Dupaquier, 74 F.3d 615,

619 (5th Cir. 1996) (applying plain error review to Comrerce
Cl ause chal | enge where defendant did not raise it bel ow).

Under some circunstances, however, a defendant may appeal
the district court's acceptance of his guilty plea. Before
entering judgnment on a plea of guilty, a district court is
required to "mak[e] such inquiry as shall satisfy it that there
is a factual basis for the plea." Fed. R Cim P. 11(f). This
Court has held that, notwithstanding a guilty plea, a defendant
may chal lenge a district court's finding of a factual basis for
the plea on appeal, on the ground that the facts set forth in the

record do not constitute a crine. United States v. Dayton, 604

F.2d 931, 936-938 (5th Cr. 1979) (en banc), cert. denied, 445
U S 904, (1980); United States v. Montoya- Canacho, 644 F.2d 480

(5th Cr. 1981); Andrade, 83 F. 3d at 731-732. "This factual
basis must appear in the record * * * and nmust be sufficiently
specific to allow the court to determ ne that the defendant's
conduct was within the anbit of that defined as crimnal."

United States v. Qoerski, 734 F.2d 1030, 1031 (5th Gr. 1984).

Appel l ate review of the district court's finding of a factual
basis for the plea is under the clearly erroneous standard.

Ibid.; cf. United States v. Know es, 29 F.3d 947, 950-952 (5th
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Cir. 1994) (plain error review of Commerce Cl ause chall enge after
guilty plea). |If the factual basis is found to be insufficient,
the proper course is to vacate the guilty plea and remand for
further proceedings. Andrade, 83 F.3d at 730-732.

Wi |l e the defendant here has not explicitly chall enged the
district court's finding of a factual basis for his guilty plea,
t he essence of his argunent on appeal is that the underlying
facts asserted by the United States (which he does not dispute)
are insufficient to establish the interstate comerce el enent of
a violation of Section 844(i) (see, e.qg., Def. Br. 8-9). Thus,
hi s appeal can be maintained only if it is construed as a
challenge to the district court's finding of a factual basis for
the interstate comrerce elenment of the crime to which he pled
guilty.

As we explain below, the district court did not clearly err
in finding a factual basis for the defendant's plea to a
vi ol ation of Section 844(i).

B. The Hopewell United Methodist Church Was A Buil ding

Used In Interstate Commerce And I n An Activity
Affecting I nterstate Comrerce.

The defendant erroneously contends that Section 844(i) is
unconstitutional as applied to the conduct with which he was
charged in this case because the arson of a church is not within

Congress' powers under the Commerce d ause.?

* Al though defendant appears in one part of his brief to
contend (Def. Br. 3) that the statute itself is unconstitutional,
it is clear elsewhere (e.qg., Def. Br. at 4), that he is naking
only an as-applied challenge. 1In any event, as this Court

(conti nued. . .)
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Section 844(i) protects property that is "used in interstate
or foreign commerce or in any activity affecting interstate or
foreign commerce.” 18 U.S.C. 844(i). Wuen it enacted this
statute, Congress intended "to exercise its full power under the

Commerce C ause."” Russell v. United States, 471 U S. 858, 859

(1985). "Congress at least intended to protect all business
property, as well as sone additional property that m ght not fit
t hat description, but perhaps not every private hone." 1d. at
860; see id. at 860-862 & nn. 5-9. The proposed | egislation was
anended to renove the requirenent that the property be used "for
busi ness purposes” in response to inquiries as to whether the
original version of the bill would cover bonbings of police
stations and churches. 1d. at 860-861 & n. 7.

1. The Suprene Court has "identified three broad categories
of activity that Congress may regul ate under its comrerce power."

United States v. Lopez, 514 U S. 549, 558 (1995); id. at 558-589

(citations omtted):

First, Congress may regulate the use of the
channel s of interstate commerce. * * * Second,
Congress is enpowered to regul ate and protect the
instrumentalities of interstate commerce, or
persons or things in interstate comerce, even

t hough the threat may cone only fromintrastate
activities. * * * Finally, Congress' conmmerce
authority includes the power to regul ate those
activities having a substantial relation to

I nterstate conmerce.

*(...continued)
al ready has held, Section 844(i) is protected from faci al
chal l enge by the statutory requirenent that a nexus to interstate
commer ce be proven on a case-by-case basis. United States v.
Corona, 108 F.3d 565, 570 (5th Cr. 1997).
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Lopez concerned the constitutional validity of the Qun-Free
School Zones Act of 1990, 18 U. S.C. 922(q), which nmade it a
federal crimnal offense to possess a firearmin a school zone.
The Court analyzed the statute solely under the third category of
Congressi onal authority -- to regulate activities having a
substantial relation to interstate commerce. 514 U. S. at 559.
The Court noted that Section 922(q) "by its ternms has nothing to
do with 'commerce' or any sort of economc enterprise, however
broadly one m ght define those ternms.” 1d. at 561. Thus, it
could not be upheld as a regulation of activity that "arise[s]
out of or [is] connected with a commercial transaction, which
viewed in the aggregate, substantially affects interstate
commerce." |d. at 561. And, unlike Section 844(i), Section
922(q) had no "jurisdictional elenment” limting its application
to those transactions whose relation to interstate commerce could
be identified on a case-by-case basis. See 514 U S. at 561-562,
567.

The United States suggested that the possession of a firearm
in a school zone could substantially affect conmerce by resulting
in violent crine, thereby inposing costs on the econony at |arge
t hrough t he nechani sm of insurance, and reducing the wllingness
of individuals to travel to areas perceived to be unsafe. In
addition, the United States argued, the presence of guns near
school s threatens students' |earning environment, thereby
resulting in a |l ess productive workforce and an adverse effect on

t he national econony. 1d. at 563-564. The Court rejected these
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"costs of crinme" and "national productivity" rationales (id. at
564), finding that, if accepted, they would justify federal
intervention into a nyriad of activities generally entrusted to
the States, including famly | aw and the day-to-day operations of
| ocal schools. |d. at 564-566. The interstate effects of such a
nonconmercial activity as the possession of a firearm the Court
concl uded, were sinply too inferential to justify federal action:
"[t]o uphold the Governnent's contentions here, we would have to
pile inference upon inference in a manner that would bid fair to
convert congressional authority under the Commerce Cl ause to a
general police power of the sort retained by the States.” 1d. at
567. The Court concluded that "[t]he possession of a gun in a
| ocal school zone is in no sense an econom c activity that m ght,
t hrough repetition el sewhere, substantially affect any sort of
interstate conmerce." 1d. at 567
At the sane time, the Court nade it clear that |egislation

enacted pursuant to Congress' Conmerce C ause power may extend to
areas traditionally reserved to the States where it is designed
to regulate commercial activities with a substantial effect on
interstate commerce (514 U S. at 565-566):

W do not doubt that Congress has authority under

t he Comerce C ause to regul ate nunerous

commercial activities that substantially affect

interstate commerce and al so affect the

educational process. That authority, though

broad, does not include the authority to regul ate

each and every aspect of |ocal schools.

In addition, Lopez "expressly reaffirmed" the principle that

Congress nay regulate intrastate nonconmercial activity ""if it



-13-
exerts a substantial economc effect on interstate comrerce.'"

United States v. Bird, 124 F.3d 667, 676 (5th Cr. 1997) (quoting

Lopez, 514 U. S. at 556, internal citation and quotation marks
omtted), cert. denied, 118 S. C. 1189 (1998).

Lopez also left intact the "bedrock principle of nodern
Commerce Cl ause jurisprudence that Congress nmay regul ate a
category of activity whose nany instances, taken together,

substantially affect interstate comerce.” United States v.

Robi nson, 119 F.3d at 1214 (citing Katzenbach v. Mdung, 379

U S. 294, 300-301 (1964)); see Lopez, 514 U S. at 558 (quoting
Maryland v. Wrtz, 392 U S. 183, 197 n.27 (1968)) ("'where a

general regulatory statute bears a substantial relation to
comerce, the de minims character of individual instances
arising under that statute is of no consequence'"). Thus, in
"prosecutions based on local activities that affect interstate
commer ce, the government need not prove that the effect of an

i ndi vi dual defendant's conduct was substantial. It suffices to
show a slight effect in each case, provided that the defendant's
conduct is of a general type which, viewed in the aggregate,
affects interstate conmerce." Robinson, 119 F.3d at 1208;¥
Bird, 124 F.3d at 676 (Lopez "reiterated that intrastate,

noncommerci al activities can, in certain circunstances,

®> See al so Robinson, 119 F.3d at 1212 ("even if Lopez
i nposes a new requi renment of substantiality, that requirenent
applies to the class of cases prosecuted in the aggregate; in any
particul ar case, proof of a slight effect on interstate conmerce
suffices"); id. at 1214 ("courts must |l ook to the cumul ative
effect of all simlar instances of the regulated activity,
carried on in different places by different persons").
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substantially affect interstate commerce when considered in the

aggregate"); see also United States v. Corona, 108 F.3d 565, 570

(5th Cir. 1997) (declining to "challeng[e] the general thrust of
t he aggregation principle" in Section 844(i) case).?

Robi nson concerned application of the interstate comrerce
el enent of the Hobbs Act, 18 U.S.C. 1951 et seq., but the sane
principle applies to Section 844(i). As in Section 844(i), the
definition of commerce in the Hobbs Act "is co-extensive with
constitutional limts." Robinson, 119 F.3d at 1212. Moreover,
whet her applied to robberies or to arsons, requirenent of a
substantial effect on interstate commerce in each case woul d
sinply be inpractical. "The third branch of the commerce power
woul d be negligible if its exercise were limted to particul ar

i ncidents, each of which individually has a substantial effect

® Oher Crcuits agree that Lopez did not overrule the
aggregation principle. See United States v. Bolton, 68 F.3d 396,
398 (10th Cir. 1995) (Hobbs Act); United States v. Hi cks, 106
F.3d 187, 189 (7th Cr.) (Section 844(i)), cert. denied, 117 S
Ct. 2425 (1997); United States v. Franklyn, 157 F.3d 90 (2d Cr.)
(18 U.S.C. 922(0)), petition for cert. filed, (Cct. 16, 1998)
(No. 98-6500); United States v. Harrington, 108 F.3d 1460, (D.C.
Cir. 1997) (Hobbs Act); United States v. MMasters, 90 F.3d 1394,
1399 (8th Gr. 1996) (Section 844(i)), cert. denied, 117 S. C
718 (1997). Two appellate decisions state that, at |east under
some circunstances, a substantial effect on commerce nust be
shown in each Section 844(i) case. United States v.
Pappadopoul os, 64 F.3d 522, 527 (9th Cr. 1995); United States v.
Denalli, 73 F.3d 328, 330 (11th Gr. 1996). But, as discussed
infra, p. 19, both cases involved the arson of a private hone,
w th scant connection to interstate cormmerce. And both have been
limted by subsequent decisions in the same circuits. See United
States v. Gonez, 87 F.3d 1093, 1095 (9th G r. 1996) (reiterating
aggregation principle in Section 844(i) case involving rental
property); United States v. Dascenzo, 152 F.3d 1300, 1301-1304
(11th Gr. 1998) (questioning Denalli, and applying aggregation
principle to arson of rental property in Section 844(i) case).




-15-

upon the nation's comerce.” 1d. at 1214; see United States v.

Harrington, 108 F.3d 1460, 1465 (D.C. Gr. 1997) (noting that
Lopez had "suggested that a jurisdictional elenment could justify
the application of the commerce power to a single firearm
possession, despite the inevitable insubstantiality of such a
one-time, small-scale event fromthe perspective of interstate
comerce").

2. Unlike the Gun-Free School Zones Act, Section 844(i)
i ncl udes an express requirenent that the charged conduct have a
relation to interstate comrerce. Section 844(i) protects only
properties that are used in interstate comerce or that are used
in an activity having an effect on interstate cormerce. See 18
US. C 844(i); cf. Lopez, 514 U S. at 561 (Section 922(q) "by its
terms has nothing to do with 'conmmerce' or any sort of economc
enterprise, however broadly one m ght define those terns"). In
t he wake of Lopez, courts have upheld convictions under Section
844(i) as long as the subject property was used in an activity
such that the aggregate effects of simlar arsons could affect

interstate comerce.?

" See United States v. Corona, 108 F.3d 565, 568-571 (5th
Cr. 1997) (uphol ding conviction for arson of warehouse used by
taxi owners and drivers, but questioning application of statute
to arson of house that was neither rented nor on the rental
mar ket); conpare United States v. Nguyen, 117 F.3d 796 (5th Cr.)
(uphol di ng conviction for arson of apartnent building and van
used for building nmaintenance), cert. denied, 118 S. C. 455
(1997); United States v. Hicks, 106 F.3d 187, 188-191 (7th Gr.)
(uphol di ng conviction for arson of building containing restaurant
and unoccupi ed apartnent), cert. denied, 117 S. C. 2425 (1997);
United States v. McMasters, 90 F.3d 1394, 1398 (8th Cir. 1996)
(uphol di ng conviction for arson of single rental unit), cert.

(continued. . .)
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Def endant's arson of the Hopewell United Methodi st Church
was a crine under Section 844(i) because the Church buil di ng was
used in an activity affecting interstate comrerce. The Hopewel |
Church is a part of a greater whole that operates nationally and
internationally. Through the Texas Annual Conference, noney
col l ected by the Hopewell Church flows to the General Counsel on
Fi nance and Admi nistration (GCFA) of the United Methodi st Church
in Evanston, Illinois. These funds in turn are spent in a
variety of interstate and foreign operations, including
assi stance to educational institutions and paynent of such
adm ni strative expenses as sal aries, insurance, and pensions, as
well as for the national Church's publishing activities. Title
to the Hopewel|l Church building is held in trust for the United
Met hodi st Church, and the GCFA perforns adm ni strative services
such as obtaining bl anket tax exenpt status for the Hopewell
Church and other | ocal Churches. Finally, the Hopewell Church
bui l di ng was i nsured by an out-of-state insurance conpany, which
paid a claimof over $89,000 as a result of defendant's arson.

The Hopewel | Church was thus engaged in economc activity,

(. ..continued)
denied, 117 S. . 718 (1997); United States v. Gonez, 87 F.3d
1093, 1094-1096 (9th Cir. 1996) (upholding conviction for arson
of six-unit apartnment building); United States v. Dascenzo, 152
F.3d 1300 (11th G r. 1998) (upholding conviction for use of
expl osi ve devi ce causing damage to single rental unit); to United
States v. Denalli, 73 F.3d 328 (11th G r. 1996) (reversing
conviction for arson of private hone); United States v.
Pappadopoul os, 64 F.3d 522 (9th G r. 1995) (reversing conviction
for arson of private hone); United States v. Gaydos, 108 F.3d 505
(3d Cir. 1997) (reversing conviction for arson of house
permanent|ly renoved fromrental market).
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collecting and transmtting funds to the United Methodi st
Church's national office for a variety of national and
international activities. Arsons of simlar properties, when
aggregat ed, woul d have a substantial effect on commerce.

To be sure, the United Methodist Church is not a for-profit
busi ness. But Congress' power under the Comrerce C ause i s not
limted to for-profit business activities. As this Court held in
sust ai ni ng Congress' authority to enact the Child Support
Recovery Act, 18 U. S.C. 228, "the construction of the term
‘comrerce' is a practical one and enbraces econom c activity
beyond that which is traditionally considered cormmerce.” United
States v. Bailey, 115 F.3d 1222, 1228 n.7 (5th Cr. 1997), cert.
denied, 118 S. C. 866 (1998); see United States v. Sherlin, 67

F.3d 1208, 1212-1214 (6th Cr. 1995) (uphol ding conviction for
arson of college dormtory on finding that coll ege was engaged in
busi ness of providing educational services), cert. denied, 516

U S. 1082 (1996).

The effect on interstate commerce in a Section 844(i) case
such as this one is fundanentally different than that asserted in
Lopez. As stated by the Court, a finding that the conduct
prohi bited by the Gun-Free School Zone Act had an effect on
interstate comerce would have required "pil[ing] inference upon
inference." Lopez, 514 U.S. at 567. Here, in contrast, no such
"el ongat ed and specul ative chain of causation” is necessary.

United States v. Hicks, 106 F.3d 187, 189 (7th Gr.), cert.

denied, 117 S. C. 2425 (1997). "[T]he activity regul ated by the
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arson statute is the burning of property used in or affecting
commerce, and it doesn't take any fancy intellectual footwork to
conclude that the aggregate effect of such arsons on commerce is

substantial.” [Ibid. Hicks, which involved a Section 844(i)

prosecution for the arson of a restaurant, cited the elimnation
of out-of-state deliveries of food and natural gas that m ght
have occurred if the defendants had been successful in destroying
the building, as well as the costs that were inposed on out - of -
state insurance conpanies as a result of danmage caused by the
fire. "This was what one fire in one town could have done;
multiply the effects by all fires of incendiary origin and you
will get an idea of the aggregate effects of arson on commerce."
lbid. ¥

Def endant's contention (Def. Br. 9-10) that the governnment's
theory in this case would permt a conviction for the arson of
his counsel's car is wong. The circunstances described in his
hypot heti cal do not indicate that the car itself was used in an
activity affecting comrerce, nerely that its owner engaged in

some commercial transactions. Conpare United States v. Nguyen,

8 United States v. Voss, 787 F.2d 393 (8th Cir.), cert.
denied, 479 U. S. 888 (1986), is not to the contrary. In that
case, the defendant's Section 844(i) conviction was reversed
because the jury had been instructed that it could find him
guilty based solely on the fact that the owners of the subject
bui | di ng had purchased i nsurance from an out-of-state insurer,
wi t hout any evidence that the building itself was insured or
otherwise related to interstate commerce. See Hicks, 106 F.3d at
190-191 (distinguishing Voss); see also United States v.

G ossman, 608 F.2d 534, 537 (4th G r. 1979) (finding interstate
nexus where backhoe that was subject of arson was, inter alia,
i nsured by out-of-state insurance conpany).
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117 F.3d 796, 798 (5th G r.) (upholding Section 844(i) conviction
for arson of van used in rental operation), cert. denied, 118 S.

Ct. 455 (1997); to United States v. Collins, 40 F.3d 95, 99-100

(5th Cr. 1994) (reversing Hobbs Act conviction for theft of car
fromindividual), cert. denied, 514 U S. 1121 (1995).

Def endant's reliance (Def. Br. 6-7) on United States v.

Denalli, 73 F.3d 328 (11th G r. 1996), and United States v.

Pappadopoul os, 64 F.3d 522 (9th CGr. 1995), is simlarly

m spl aced. Both decisions involved Section 844(i) prosecutions
for arsons of private hones. |In Denalli, the only connection to
interstate comerce was the presence of a personal conputer
sonetinmes used by the owner to work at hone. See 73 F.3d at 330-

331. | n Pappadopoul os, it was the hone's connection to an

Interstate natural gas line. See 64 F.3d at 528.

The Hopewel | United Methodi st Church, in contrast, was not a
private home or private autonobile. It was, as discussed above,
a building used by a |ocal organization tied financially and
otherwi se to a nationwi de organi zati on of Churches. The funds
that were collected by the Church flowed, through the national
organi zation, to a variety of activities affecting cormerce. The
Hopewel | United Methodi st Church was therefore a building used in
an activity affecting cormerce, and the application of Section

844(i) to defendant's arson of the Church was constitutional.
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CONCLUSI ON

Def endant's convi ction should be affirned.

Respectful ly subm tted,

Bl LL LANN LEE
Acting Assistant Attorney General

JESSI CA DUNSAY SI LVER
LI NDA F. THOMVE
Att or neys
Departnent of Justice
P. O Box 66078

Washi ngton, D.C. 20035-6078
(202) 514-4706



CERTI FI CATE OF SERVI CE
| certify that copies of the foregoing brief for the United
States as appellee were sent by first class mail, this 30th day

of Novenber, 1998, to:

M. WIIiam Browning
504 Congress Avenue

Suite G 10

Austin, Texas 78701

Li nda F. Thone

At t or ney

Department of Justice

P. 0. Box 66078

Washi ngton, D.C. 20035-6078



