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Pursuant to this Court’s order dated June 26, 2003, the United States files
this response to Plaintiffs’ petition for rehearing en banc. Plaintiffs’ petition seeks

review of the decision in Pace v. Bogalusa City School Board, 325 F.3d 609 (5th
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Cir. 2003), the holding of which was applied to preclude Plaintiffs’ claim in these
consolidated cases. See Johnson v. Louisiana Dep’t of Educ., 330 F.3d 362, 363
(5th Cir. 2003). On May 8, 2003, the United States petitioned for rehearing en
banc in Pace. That petition is currently pending before this Court. In our view,
this Court should grant the petition in Pace and hold in abeyance Plaintiffs’
petition in these consolidated case pending the outcome of en banc proceedings in
Pace.

1. In separate suits, Plaintiffs sued various State agencies, alleging
discrimination on the basis of disability in violation of Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. 794 (Section 504). Section 504 provides
that “[n]o otherwise qualified individual with a disability in the United States * * *
shall, solely by reason of her or his disability, be excluded from the participation
in, be denied the benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance.” 29 U.S.C. 794(a). As part of
the Rehabilitation Act Amendments of 1986, Pub. L. No. 99-506, Tit. X, § 1003,
100 Stat. 1845, Congress enacted 42 U.S.C. 2000d-7, which provides in pertinent
part:

A State shall not be immune under the Eleventh Amendment of the

Constitution of the United States from suit in Federal court for a violation of

section 504 of the Rehabilitation Act of 1973, title IX of the Education

Amendments of 1972 [20 U.S.C. 1681 ef seq.], the Age Discrimination Act

of 1975 [42 U.S.C. 6101 ef seq.], title VI of the Civil Rights Act of 1964 [42

U.S.C. 2000d et seq.], or the provisions of any other Federal statute

prohibiting discrimination by recipients of Federal financial assistance.

42 U.S.C. 2000d-7(a)(1).
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2. The State moved to dismiss Plaintiffs’ Section 504 claims on Eleventh
Amendment grounds in each case in the district court. The district courts denied
the motions and the State filed interlocutory appeals that were subsequently
consolidated in this Court. While these appeals were under submission, another
panel issued its decision in Pace v. Bogalusa City School Board, 325 F.3d 609
(5th Cir. 2003), holding that the Eleventh Amendment precluded the plaintiff’s
Section 504 claims against the State defendants. Applying the Circuit’s prior
decision in Pederson v. Louisiana State University, 213 F.3d 858 (5th Cir. 2000),
the panel held that 42 U.S.C. 2000d-7 “clearly, unambiguously, and unequivocally
conditions a state’s receipt of federal * * * funds on its waiver of sovereign
immunity.” Pace, 325 F.3d at 615. Nonetheless, the panel held that the State did
not knowingly waive its sovereign immunity by applying for and accepting federal
funds. The panel concluded that prior to this Court’s decision in Reickenbacker v.
Foster, 274 F.3d 974 (5th Cir. 2001) and the Supreme Court’s decision in
University of Alabama v. Garrett, 531 U.S. 356 (2001),“the State defendants had
little reason to doubt the validity of Congress’s asserted abrogation of state
sovereign immunity under § 504 of the Rehabilitation Act or Title II of the ADA.”
Pace, 325 F.3d at 616. For that reason, the panel held, “the State defendants did
not and could not know that they retained any sovereign immunity to waive by

accepting conditioned federal funds.” Ibid.



-4 -

On May 5, 2003, the panel in the present consolidated cases issued its
decision, explaining that “[b]ased on the recent decision of this court in Pace v.
Bogalusa City Sch. Bd., 325 F.3d 609 (5th Cir.2003), we vacate and remand with
instructions to dismiss the claims for lack of jurisdiction.” Johnson, 330 F.3d at
363. In particular, the panel found that Plaintiffs’ claims in these cases arose
between 1999 and January, 2001, before the decisions in Reickenbacker and
Garrett, and therefore held that the State had not knowingly waived its sovereign
immunity to Plaintiffs’ Section 504 claims from that period. Id. at 364-365.

3. For the reasons set forth in our petition for rehearing n Pace, the panel
in this case erred in holding that the State did not knowingly waive its sovereign
immunity to Plaintiffs’ Section 504 claims by applying for and receiving federal
funds clearly conditioned on such a waiver. Rather than repeat those arguments
here, we have attached our petition in Pace.

The petition in this case raises the same question of the propriety of the
panel decision in Pace that is presently under consideration in Pace itself.
Accordingly, the Court should grant the petition for rehearing in Pace and hold the
petition in this case in abeyance pending the resolution of any subsequent en banc

proceedings in Pace.
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