No. 98-6532

IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

ETHEL LO S LARRY; DENESE POUNDS,
Plaintiffs-Appellants

UNI TED STATES OF AMERI CA,

| nt ervenor

V.

BOARD OF TRUSTEES OF THE UNI VERSI TY OF ALABANA
AND THE UNI VERSI TY OF ALABAMA AT Bl RM NGHAM

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF ALABANVA

BRI EF FOR THE UNI TED STATES AS | NTERVENOR

Bl LL LANN LEE
Acting Assistant Attorney Genera

JESSI CA DUNSAY SI LVER
SETH M GALANTER
Att or neys
Depart ment of Justice
P. 0. Box 66078

Washi ngton, D.C. 20035-6078
(202) 307-9994




C 1l of 2
CERTI FI CATE OF | NTERESTED PARTI ES
AND CORPORATE DI SCLOSURE STATENMENT
CASE NO. 98- 6532
Board of Trustees of the University of Al abanm
Frank Bronberg, Jr., Esq.
O H. Delchanps, Jr., Esq.
Garry Neil Drunmmond
Jack Edwar ds

Judge John H. Engl and, Board of Trustees of the University of
Al abama

Joseph Fine
Seth M @Gl anter, Esq.
Gordon, Silberman, Wggins & Childs

The Honor abl e Janes H. Hancock, United States District Court
Judge, Northern Division of Al abama

Laura M Hitt, Esq.

Judge Richard L. Hol nes, Board of Trustees of the University of
Al abama

Li sa Huggi ns, Esq.
Dr. Sandral Hullett

Governor Fob James, Board of Trustees of the University of
Al abama

G Dougl as Jones, Esq.
Et hel Lois Larry

Bill Lann Lee, Esq.
Peter Lowe, Esq.

Si dney McDonal d, Esq.
Marybeth Martin, Esg.
John T. diver, Jr.



Denese Pounds

Mart ha Si ms Ranbo
Ann C. Robertson, Esq.
Sharon A. Seel ey, Esq.
Ceorge Shirley

Jessi ca Dunsay Silver, Esq.

Cl eophus Thomas, Jr.
John Russell Thonas

Maury S. Weiner, Esq

C2 of 2

United States Departnent of Justice,

G vil

Ri ghts Divi sion



STATEMENT REGARDI NG ORAL ARGUMENT
The United States does not believe oral argunent is
necessary to resolve the |legal argunent presented. |If this Court
el ects to hear oral argunent, the United States shoul d be

permtted to participate. See 28 U S.C 2403(a).

CERTI FI CATE OF TYPE SI ZE AND STYLE
This brief is printed in 12 point Courier.



TABLE OF CONTENTS

STATEMENT REGARDI NG ORAL ARGUMENT
CERTI FI CATE OF TYPE SI ZE AND STYLE
STATEMENT OF JURI SDI CTI ON
STATEMENT OF THE | SSUE
STATEMENT OF THE CASE .
SUVWARY OF ARGUMENT .
ARGUMENT:
CONGRESS CONSTI TUTI ONALLY ABROGATED STATES
ELEVENTH AMENDMENT | MVUNITY | N THE EQUAL PAY ACT
A Congress Has Unequi vocal |y
Expressed Its Intent To Abrogate The
States’ El eventh Anmendnent Inmmunity In
The Equal Pay Act
B. The Equal Pay Act As Applied To The
States Is An Exercise O Congress’ Power
Under Section 5 OF The Fourteenth Anendnent
CONCLUSI ON

TABLE OF AUTHORITIES
CASES:

Aaron v. Kansas, 115 F.3d 813 (10th G r. 1997)

Abril v. Mirginia, 145 F.3d 182 (4th Gr. 1998) _.

PAGE

w N NP

16



CASES (continued) : PAGE

Blake v. City of Los Angeles, 595 F.2d 1367

(9th CGr. 1979), cert. denied, 446 U. S. 928 (1980) . . 11-12
* (City of Boerne v. Flores, 117 S. C. 2157 (1997)_. . . _passim
Cty of Ronme v. United States, 446 U.S. 156 (1980)_ . _10, 11, 14
Cose v. New York, 125 F.3d 31 (2d CGr. 1997) . . . . . . . . . 6
Corning G ass Wrrks v. Brennan, 417 U.S. 188 (1974) . . . . 8, 14

Crawford v. Davis, 109 F.3d 1281 (8th Cir. 1997)

Del Inuth v. Mith, 491 U.'S. 223 (1989) . . . . . . . . . . . . .5

Detroit Police Oficers’ Ass’'n v. Young, 608 F.2d 671

(6th Cr. 1979), cert. denied, 452 U.S. 938 (1981) . . . 11
Enpl oynent Div. v. Smth, 494 U.S. 872 (19%90) . . . . . . . 8, 9
Fitzpatrick v. Bitzer, 427 U.S. 445 (1976) . . . . . . . . 7, 13
Ex Parte Virginia, 100 U.S. 339 (1879) . . . . . . . . . . . . 7
Fullilove v. Klutznick, 448 U.S. 448 (1980)_. . . . . . . . . _11

@Quardians Ass'n v. Cuvil Serv. Commn, 630 F.2d 79

(2d Gr. 1980), cert. denied, 452 U S. 940 (1981) . . . 11
Hale v. Arizona, 993 F.2d 1387 (9th Gr.),

cert. denied, 510 U.S. 946 (1993)_ . . . . . . . . . . . . b
Hunenansky v. Regents of the Univ. of Mnn., 152 F.3d 822

(8t¢h Cr. 1998)_ . . . . . . . . . . . . . . . . . ... .06
Kahn v. Shevin, 416 U.S. 351 (1974) . . . . . . . . . . . . . 14

* Kinel v. Florida Bd. of Regents, 139 F.3d 1426

(12th Gr. 1998) . . . . . . . . . . . . .. ... .. 12
Larry v. Board of Trustees, 975 F. Supp. 1447

(ND Ala 1997) . . . . . . . . . . . . .. ..... 2 8



CASES (continued) : PAGE

Larry v. Board of Trustees, 996 F. Supp. 1366

(NND. Ala. 1998) . . . . . . . . . . . . . . . . .00 .2
McKennon v. Nashville Banner Publ’'g Co., 513 U S. 352

(1995) _ . . . . . . o4
Meeks v. Computer Assocs. Int'l, 15 F.3d 1013

(11th Gr. 2994)_. . . . . . . . . . . . . . . . . ... . 8
MIls v. Maine, 118 F.3d 37 (1st Cr. 1997) . . . . . . . . . . 6

Mbbhil e, Jackson, & Kansas Cty R R Co. v. Turnipseed,

219 U.S. 35 (1910)_. . . . . . . . . . . . . ... ... 14
Pennsylvania v. Union Gas Co., 491 U S 1 (1989 . . . . . . . 5

Reynol ds v. Alabama Dep’t of Transp., 4 F. Supp.2d 1092

(MD. Ala. 1998), appeal s pendi ng,

Nos. 98-6474 & 98-6600 (11th Cr.) . . . . . . . . . . . 12
* Scott v. Gty of Anniston, 597 F.2d 897 (5th Gr. 1979),

cert. denied, 446 U.S. 917 (1980) . . . . . . . . . . . 11
Scott v. University of Mss., 148 F. 3d 493

(5th Gr. 21998)_ . . . . . . . . . . . . . . . . . ... .6
Seaborn v. Florida, 143 F.3d 1405 (1ith CGr. 1998) . . . . . 12
Sea Servs. of the Keys, Inc. v. Florida, No. 97-4309,

1998 W. 681473 (11th Cr. Qct. 2, 1998 . . . . . . . . . 3
Sem nole Tribe of Florida v. Florida, 11 F.3d 1016

(11th Cr. 1994), aff’'d, 517 U S. 44 (1996) . . . . . . . 5
Seminole Tribe of Florida v. Florida, 517 U S. 44

(1996) .. . . . . . . . . . . . . . . . . . . . . . . _passim
South Carolina v. Katzenbach, 383 U S. 301 (1966)_. . . . . . _10




CASES (continued) :

Thomas v. Louisiana, 534 F.2d 613 (5th Cr. 1976)

Timer v. Mchigan Dep't of Commerce, 104 F. 3d 833
(6th Gir. 1997)

United States v. Gty of Chicago, 573 F.2d 416

(7th Cir. 1978)
United States v. Marengo County Commin, 731 F.2d 1546

(11th Gr.), cert. denied, 469 U S. 976 (1984)
United States v. Virginia, 620 F.2d 1018 (4th Cr.),

cert. denied, 449 U S. 1021 (1980)
Usery v. All egheny County Inst. Dist., 544 F.2d 148

(3d Gr. 1976), cert. denied, 430 U S. 946 (1977)
Usery v. Charl eston County Sch. Dist., 558 F.2d 1169

(4th Gr. 1977) .

Usery v. Turner Elkhorn Mning Co., 428 U S. 1 (1976)_

Ussery v. Louisiana, 150 F.3d 431 (5th CGr. 1998)_.
* Varner v. lllinois State Univ., 150 F.3d 706

(7th CGr. 1998)
Wade v. M ssissippi Co-op. Extension Serv., 528 F.2d

508 (5th Cir. 1976)

Wl son-Jones v. Caviness, 99 F.3d 203 (6th Gr. 1996) _

CONSTITUTION AND STATUTES:

United States Constitution:

Commer ce d ause

Necessary and Proper C ause, Art. I, §8 8, d. 18 .

-jv-

PAGE

16

12

12, 13

11

16

_16

_14

_16

6, 15, 16



CONSTITUTION AND STATUTES (continued):

Fi rst Anendment, Free Exercise C ause

El event h Anrendnent

Fourt eent h Anmendment

Section 1, Equal Protection C ause

Section 5 .
Equal Pay Act, 29 U S.C. 206(d)
Fair Labor Standards Act,
29 U.S.C 203(d)
29 U.S.C. 203(e)(2)(0O
29 U S.C. 203(x)
29 U.S.C. 216(h)

Rel i gi ous Freedom Restoration Act,

42 U.S.C. 2000bb et seq.
Voting R ghts Act,
Section 2, 42 U S. C. 1973(a)
Section 5, 42 U.S. C. 1973c .
28 U.S. C. 1292(hb)
28 U.S.C 1331
28 U.S. C. 2403(a)

LEGISLATIVE HISTORY:

S. Rep. No. 1610, 79th Cong., 2d Sess.
S. Rep. No. 2263, 81st Cong., 2d Sess.
S. Rep. No. 176, 88th Cong., 1st Sess.
H

(1946)
(1950)
(1963)

. R Rep. No. 1714, 87th Cong., 2d Sess. (1962)

PAGE

passim
passim
passim
passim
passim

14
14
14
14



IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCU T

No. 98-6532
ETHEL LA S LARRY; DENESE POUNDS,
Plaintiffs-Appellants
UNI TED STATES OF AMERI CA,
| nt ervenor
V.

BOARD OF TRUSTEES OF THE UNI VERSI TY OF ALABANA
AND THE UNI VERSI TY OF ALABAMA AT Bl RM NGHAM

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF ALABANVA

BRI EF FOR THE UNI TED STATES AS | NTERVENOR

STATEMENT OF JURI SDI CTI ON

Plaintiffs-appellants filed a conplaint in the United States
District Court for the Northern District of Al abama, alleging
that the defendants violated, inter alia, the Equal Pay Act, 29
U S C 206(d). For the reasons discussed in this brief, the
district court had jurisdiction over the case pursuant to 28
U.S.C. 1331 and 29 U.S.C. 216(b).

This appeal is froman order entered on March 20, 1998, as
anended by an order of April 27, 1998. This Court has

jurisdiction over this appeal pursuant to 28 U . S.C. 1292(b).
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STATEMENT OF THE | SSUE
Whet her the Equal Pay Act contains a valid abrogation of
El event h Amendrent i nmunity.
STATEMENT OF THE CASE
1. This suit is a private action brought by enpl oyees of
the University of Al abama agai nst the defendants for nonetary and
equitable relief under, inter alia, the Equal Pay Act, 29 U. S. C
206(d).

2. The defendants noved to dism ss the action for |ack of
subject-matter jurisdiction based on the Suprene Court's decision

in Semnole Tribe of Florida v. Florida, 517 U. S. 44 (1996). The

district court granted the notion on Septenber 15, 1997, finding

t hat Congress did not have the power under Section 5 of the

Fourt eenth Amendnent to enact the Equal Pay Act, and thus did not
validly abrogate El eventh Amendnment inmmunity. See Larry v. Board

of Trustees, 975 F. Supp. 1447, 1449-1450 (N.D. Ala. 1997).

3. On Decenber 19, 1997, the district court granted the
United States |leave to intervene to defend the constitutionality
of the Equal Pay Act's abrogation. See 28 U . S.C. 2403(a). In a

March 20, 1998, opinion, the district court adhered to its

previ ous decision. See Larry v. Board of Trustees, 996 F. Supp.
1366, 1367-1368 (N.D. Ala. 1998).

4. On April 27, 1998, the court certified the March 20
order for imediate interlocutory appeal pursuant to 28 U.S. C

1292(b). This Court granted | eave to appeal on July 22, 1998.
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5. Because the constitutionality of the Equal Pay Act is a

question of law, this Court reviews the issue de novo. See Sea

Servs. of the Keys, Inc. v. Florida, No. 97-4309, 1998 W. 681473,

at *1 (11th Cr. Cct. 2, 1998).
SUVVARY OF ARGUMENT
The El eventh Anendnent is no bar to federal court
jurisdiction over plaintiffs' Equal Pay Act claim Al though

Sem nol e Tribe made new | aw regardi ng Congress' authority to rely

on the Commerce Cl ause to abrogate El eventh Anendnent imunity,
t he opinion expressly reaffirmed prior decisions that Congress
may use the power granted it by Section 5 of the Fourteenth
Amendnent to abrogate a State's El eventh Anendnent imunity.

Li ke other civil rights |egislation, the purpose of the
Equal Pay Act was to conmbat discrimnatory practices that treated
people as part of a class instead of treating each person as an
i ndividual. Congress determned that it was appropriate to
prohi bit unequal pay for equal work between persons of the
opposite sex unless an enployer could show that the differential
was not because of sex. The district court held that such
| egi sl ation was in excess of Congress' power under Section 5 of
t he Fourteenth Amendnent because it did not require plaintiffs to
prove discrimnatory intent. But the Supreme Court and this
Court have both confirmed that Congress nmay prohibit practices
that are discrimnatory in effect under its Section 5 authority.
Consi stent with the five other courts of appeals to address the

question, this Court should hold that the extension of the Equal
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Pay Act to the States may be upheld as a valid exercise of
Congress' power under Section 5 of the Fourteenth Amendnent to
enforce the Equal Protection C ause.
ARGUVMENT
CONGRESS CONSTI TUTI ONALLY ABROGATED STATES
ELEVENTH AMENDMENT | MVUNITY I N THE
EQUAL PAY ACT

The Equal Pay Act prohibits enployers fromdiscrimnating on
the basis of sex regarding wages. 29 U. S.C. 206(d). Enacted in
1963, and extended to the States in 1974, the Equal Pay Act is
generally seen as “part of a wider statutory schene to protect
enpl oyees in the workplace” from “invidious bias in enpl oynent

deci sions.” MKennon v. Nashville Banner Publ'g Co., 513 U. S.

352, 357 (1995).
In determ ning whether this established anti-discrimnation
statute has abrogated States' Eleventh Anendnment immunity to

private suits in federal court, Seminole Tribe of Florida v.

Florida, 517 U S. 44 (1996), articulated a two-part test:

we ask two questions: first, whether Congress has

unequi vocal |y expressed its intent to abrogate the i mmunity;
and second, whether Congress has acted pursuant to a valid
exerci se of power.

Id. at 55 (citations, quotations and brackets omtted).
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A Congress Has Unequi vocally Expressed Its Intent To
Abrogate The States' El eventh Amendnent | nmunity

I n The Equal Pay Act

The district court did not expressly address the first
requirenent. In order to abrogate El eventh Anendnent imunity,
Congress need not nention the Eleventh Anendnent. The statute
need only clearly create a private cause of action against States
and grant jurisdiction to federal courts to hear those cl ains.

See Senminole Tribe, 517 U.S. at 47; Dellmuth v. Miuth, 491 U S.

223, 233 (1989) (Scalia, J., concurring); Pennsylvania v. Union

Gas Co., 491 U. S 1, 13-14 (1989) (plurality); 1d. at 29-30
(Scalia, J., concurring in part and dissenting in part); Semnole

Tribe of Fla. v. Florida, 11 F.3d 1016, 1024 (11th Gr. 1994)

(Congress may “manifest[] its intent to abrogate states
imunity” without “a specific abrogation clause”), aff'd, 517
U S 44 (1996).

As this Court recognized in Thomas v. Louisiana, 534 F.2d

613, 614 (5th Cr. 1976), and Wade v. M ssi ssippi Co- op.

Ext ensi on Service, 528 F.2d 508, 521 n.13 (5th Gr. 1976),

29 U.S.C 216(b), which is the sole nmechanismfor enforcing the
Equal Pay Act, evinces Congress' intent that enpl oyees be
permtted to sue state enployers in federal court and thus

contains the necessary clear statenent.¥ This is consistent

¥ The private enforcement provision of the Fair Labor Standards

Act (upon which the Equal Pay Act is engrafted for enforcenent
(conti nued...)



-6-

with every other court of appeals to address the question.?

Y(...continued)
pur poses) provides that “[a]n action to recover the liability

prescribed in either of the preceding sentences [including
Section 206] may be mai ntai ned agai nst any enpl oyer (including a
public agency) in any Federal or State court of conpetent
jurisdiction by any one or nore enployees for and in behalf of

hi nsel f or thensel ves and ot her enpl oyees simlarly situated.”

29 U.S.C. 216(b). The term“enployer” is defined in the Fair
Labor Standards Act to “include[] a public agency,” which in turn
is defined as “the governnment of a State or political subdivision
thereof” and any agency of a State. 29 U S.C 203(d), 203(x).
The term “enpl oyee” is defined to include “any individual

enpl oyed by a State.” 29 U S.C. 203(e)(2)(C.

2/

See Varner v. lllinois State Univ., 150 F.3d 706, 710-711

(7th Gr. 1998); Scott v. University of Mss., 148 F. 3d 493, 500

(5th Gr. 1998); Hunenansky v. Regents of the University of

M nnesota, 152 F.3d 822, 825 (8th GCr. 1998); Abril v. Virginia,

145 F. 3d 182, 186 (4th Cir. 1998); dose v. New York, 125 F. 3d
31, 36 (2d Gr. 1997); MIls v. Miine, 118 F.3d 37, 42 (1st Crr

1997); Aaron v. Kansas, 115 F.3d 813, 814-815 (10th Cr. 1997);

W1 son-Jones v. Caviness, 99 F.3d 203, 208 & n.2 (6th Cr. 1996);

Hale v. Arizona, 993 F.2d 1387, 1391-1392 (9th GCr.) (en banc),

cert. denied, 510 U. S. 946 (1993).
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B. The Equal Pay Act As Applied To The States Is An
Exercise O Congress' Power Under Section 5 O The
Fourt eent h Anendnent

The second inquiry under Sem nole Tribe addresses whet her

“Congress has the power to abrogate unilaterally the States
imunity fromsuit.” 517 U S. at 59. Here, the Fourteenth
Anendnent is the source of that power. Even after Sem nole
Tribe, Section 5 of the Fourteenth Anendnment enpowers Congress to
abrogate States' Eleventh Amendnent immunity. See Sem nole

Tribe, 517 U S. at 59, 65, 71 n.15; Fitzpatrick v. Bitzer, 427

U S. 445, 456 (1976). Thus if the Equal Pay Act's extension to
the States was appropriate Section 5 | egislation, then the Equal
Pay Act's abrogation is valid.

1. Section 1 of the Fourteenth Anendnent provides that no
State shall “deny to any person within its jurisdiction the equa
protection of the laws,” and Section 5 gives Congress “power to
enforce, by appropriate legislation, the provisions of [the
Fourteenth Anmendnent].” Like the Necessary and Proper C ause
(Art. 1, 88, d. 18), Section 5 is a broad affirnmative grant of
| egi sl ative power:

What ever legislation is appropriate, that is, adapted to

carry out the objects the anendnments have in view, whatever

tends to enforce subm ssion to the prohibitions they
contain, and to secure to all persons the enjoynent of
perfect equality of civil rights and the equal protection of
the | aws agai nst State denial or invasion, if not

prohi bited, is brought within the domain of congressional

power .

Ex parte Virginia, 100 U S. 339, 345-346 (1879).
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The Equal Pay Act prohibits enployers from payi ng workers of
one sex nore than workers of the opposite sex for perform ng

equal work. See Corning dass Wrks v. Brennan, 417 U.S. 188,

195 (1974). Once an enpl oyee has proven equal work and unequal
pay, an enpl oyer bears the burden of persuasion (if it chooses to
nount an affirmative defense) to show the difference is not based

on sex. See id. at 196-197; Meeks v. Conputer Associates Int'l,

15 F. 3d 1013, 1019 (11th Gr. 1994). In essence, Congress has
established a rebuttabl e presunption that unequal pay of opposite
sex enpl oyees for equal work is intentional sex discrimnation,
but permits enployers to rebut that presunption by show ng that
t he actual cause of the disparity is a factor other than sex.

The district court found (975 F. Supp. at 1449-1450) that
because plaintiffs can prevail w thout proving intentional
di scrimnation that would constitute a violation of the Equal
Protection Clause, the statute is beyond Congress' power under
Section 5. In so finding, it seeks to deny Congress of the

authority the Suprene Court recently confirned in Gty of Boerne

v. Flores, 117 S. &. 2157 (1997).%¥

¥ The statute at issue in Gty of Boerne, the Religious Freedom

Restoration Act (RFRA), 42 U S.C. 2000bb et seq., was enacted by
Congress in response to the Suprenme Court's decision in

Enpl oynment Division v. Smith, 494 U S. 872 (1990). Smith held

that the Free Exercise Clause did not require States to provide

exceptions to neutral and generally applicable | anws even when
(conti nued...)



¥(...continued)
those |l aws significantly burdened religious practices. See id.

at 887. In RFRA Congress attenpted to overcone the effects of
Smith by inposing through |egislation a requirenment that |aws
substantially burdening a person's exercise of religion be
justified as in furtherance of a conpelling state interest and as
the | east restrictive neans of furthering that interest. See 42
U.S.C. 2000bb-1. The Court found that in enacting this standard,
Congress was not acting in response to a history of
unconstitutional activity. Indeed, “RFRA's |egislative record

| ack[ ed] exanpl es of nodern instances of generally applicable

| aws passed because of religious bigotry.” Cty of Boerne, 117

S. C. at 2169. The Court found that Congress was “attenpt[ing]
a substantive change in constitutional protections,” id. at 2170,
rather than attenpting to “enforce” a recogni zed Fourteenth
Amendnent right.

In Gty of Boerne the Court found that RFRA was “out of

proportion” to the problens identified so that it could not be
viewed as preventive or renedial. 1d. at 2170. First, it found
that there was no “pattern or practice of unconstitutional
conduct under the Free Exercise Clause as interpreted in Snmth.”
Id. at 2171; see also id. at 2169 (surveying |legislative record).
It also found that RFRA's requirenent that the State prove a
conpelling state interest and narrow tailoring i nposed “the nost

demandi ng test known to constitutional |law and thus possessed a
(conti nued. . .)
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Cty of Boerne specifically reaffirmed that when enacting

remedi al or preventive |egislation under Section 5, Congress is
not limted to prohibiting unconstitutional activity.

“Legi slation which deters or renedi es constitutional violations
can fall within the sweep of Congress' enforcenment power even if
in the process it prohibits conduct which is not itself
unconstitutional.” 117 S. C. at 2163. Moreover, the Suprene
Court cited with approval and reaffirned (ibid.) the holdings of
South Carolina v. Katzenbach, 383 U S. 301, 325-337 (1966), and

Cty of Rome v. United States, 446 U. S. 156, 177 (1980), in which

the Court upheld the constitutionality of Section 5 of the Voting
Rights Act, 42 U S. C. 1973c, which prohibits covered
jurisdictions frominplenenting any el ectoral change that is
discrimnatory in effect. Indeed, it expressly stated that
“Congress can prohibit laws with discrimnatory effects in order

to prevent racial discrimnation in violation of the Equal

¥(...continued)

high “likelihood of invalidat[ing]” many state laws. 1d. at

2171. Wiile stressing that Congress was entitled to “nuch
deference” in determ ning the need for and scope of laws to
enforce Fourteenth Amendnent rights, id. at 2172, the Court found
t hat Congress had sinply gone so far in attenpting to regul ate

| ocal behavior that, in light of the |ack of evidence of a risk
of unconstitutional conduct, RFRA could no |onger be viewed as
renmedi al or preventive. As such, the Court found RFRA

unconstitutional under its Section 5 power. [d. at 2169-2170.
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Protection Clause.” 117 S. . at 2169 (citing Gty of Rone and

Fullilove v. Klutznick, 448 U. S. 448 (1980)).

This Court reached the sane conclusion in Scott v. City of

Anni ston, 597 F.2d 897 (5th Cr. 1979), cert. denied, 446 U.S.
917 (1980). In Scott, this Court held that Title VII's

prohi bition against policies with disparate inpact was a valid
exerci se of Congress' power under Section 5. It rejected the
argunent that Congress could not prohibit unintentional

di scrimnation under its Section 5 power because the Equal
Protection Cl ause only prohibited intentional discrimnation,
expl aining that “Congress is authorized to enact nore stringent
st andards than those provided by the fourteenth and fifteenth
anendnents in order to carry out the purpose of those
anendnents.” [d. at 900. It concluded that “whether the

enpl oyer be private or public, the sane prerequisites to Title
VII liability apply, and discrimnatory purpose need not be

shown.” 1lbid. %

¥  Every other court of appeals to address the validity of the

Title VII disparate inpact standard under Section 5 has reached

the sane conclusion. See @ardians Ass'n v. Guvil Serv. Conmn,

630 F.2d 79, 88 (2d Cir. 1980), cert. denied, 452 U S. 940

(1981); United States v. Virginia, 620 F.2d 1018, 1023 (4th
Cr.), cert. denied, 449 U S. 1021 (1980); Detroit Police

Oficers' Ass'n v. Young, 608 F.2d 671, 689 n.7 (6th Cr. 1979),

cert. denied, 452 U S. 938 (1981); Blake v. Cty of Los Angeles,
(continued. ..)




-12-
Simlarly, this Court has upheld as a valid exercise of
Congress' Section 5 power that provision of the Voting Rights
Act, 42 U.S.C. 1973(a), which prohibits policies that have

discrimnatory “results.” See United States v. Marengo County

Commin, 731 F.2d 1546, 1559 & n.20 (11th Gr.), cert. denied, 469

U S 976 (1984). Most recently, this Court in Kinel v. Board of

Regents, 139 F.3d 1426 (11th Gr. 1998), held that the Americans
with Disabilities Act “was properly enacted under Congress's
Fourteent h Amendnment enforcenment powers,” and thus validly
abrogated El eventh Anendnent inmunity. 1d. at 1433 (Ednundson,
J.); id. at 1441-1444 (Hatchett, C.J., concurring in part);
Seaborn v. Florida, 143 F.3d 1405, 1407 (11th GCr. 1998). This
was so even though the ADA prohibits nore than disparate
treatment. See 139 F.3d at 1449 (Cox, J., dissenting in part).
Congress' power to prohibit sex discrimnation is equally broad.
The district court attenpted to distinguish Scott and the
voting rights cases by noting that the defendants in those cases

were mnunicipalities, not States, and thus involved the Tenth

¥(...continued)
595 F.2d 1367, 1373 (9th Cr. 1979), cert. denied, 446 U. S. 928

(1980); United States v. Gty of Chicago, 573 F.2d 416, 423-424

(7th Gr. 1978); see also Reynolds v. Al abana Dep't of Transp., 4

F. Supp.2d 1092, 1098-1112 (M D. Ala. 1998) (holding that Title
VI disparate inpact standard is valid Section 5 |egislation

after Gty of Boerne), appeals pending, Nos. 98-6474 & 98-6600

(11th Gr.).
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Amendnent, not the Eleventh. But “[t]he Cvil War Anendnents
overrode State autonony apparently enbodied in the Tenth and

El event h Anendnents.” Marengo County, 731 F.2d at 1560-1561

(enphasis added). The legal inquiry in Scott was whether Title
VII's disparate inpact standard was “appropriate” |egislation
under Section 5 to “enforce” the Equal Protection C ause. By
answering that question in the affirmative, the Court al so
resol ved t he question whet her Congress could validly abrogate

El event h Amendrent i mmunity for such conduct. For in Fitzpatrick

v. Bitzer, 427 U.S. 445 (1976), the Court held that Congress
coul d abrogate El eventh Anendnment imunity for any | egislation
“appropriate” under Section 5. It explained that “[w hen
Congress acts pursuant to 8 5, not only is it exercising
| egislative authority that is plenary within the terns of the
constitutional grant, it is exercising that authority under one
section of a constitutional Amendment whose ot her sections by
their owmn terns enbody limtations on state authority.” [d. at
456.

2. To the extent that the district court was suggesting
that the Equal Pay Act suffered fromthe infirmties that led the

Court to invalidate the statute at issue in Gty of Boerne, it

was ni st aken. Unlike Cty of Boerne, in which the Court found

the “legislative record | ack[ed] exanples of nodern instances” of
intentional discrimnation, 117 S. . at 2169, Congress enacted
t he Equal Pay Act based on a record that enployers were

intentionally and systematically paying wonen | ess than nmen for
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equal work.® There was thus a basis in fact for Congress to
conclude that nuch of the unequal pay received by wonen was based
on intentional sex discrimnation. Accordingly, Congress was
permtted to establish a rebuttable statutory presunption that
reflected that finding, and place the burden on the enployer to
show that sone factor other than sex was the reason for the

disparity. See Cty of Rone, 446 U. S. at 214 (Rehnquist, J.,

di ssenting) (Congress has the power under Section 5 to “place the
burden of proving |ack of discrimnatory purpose on” governnent);

cf. Usery v. Turner Elkhorn Mning Co., 428 U. S. 1, 28 (1976);

Mobil e, Jackson & Kansas City R R Co. v. Turnipseed, 219 U. S

35, 43 (1910).

Moreover, unlike the statute at issue in Cty of Boerne,

whi ch was attenpting to expand the substantive neani ng of the
Fourteenth Amendnment by inposing a strict scrutiny standard on
the States in the absence of evidence of w despread use of
constitutionally inproper criteria, the Equal Pay Act is sinply
seeking to make effective the right to be free from sex

di scrimnation in wages by establishing a renedial schene

¥ See S. Rep. No. 176, 88th Cong., 1st Sess. 1 (1963); H. R

Rep. No. 1714, 87th Cong., 2d Sess. 2 (1962); S. Rep. No. 2263,
81lst Cong., 2d Sess. 2, 4 (1950); S. Rep. No. 1610, 79th Cong.,
2d Sess. 2-3 (1946); Corning G ass Wrks, 417 U. S. at 195; see

al so Kahn v. Shevin, 416 U.S. 351, 353 (1974) (finding that

“firmy entrenched practices” made “the job market * * *

i nhospitable to the woman seeking any but the | owest paid jobs”).
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tailored to detecting and preventing those acts (unequal pay for
equal work) nost likely to be the result of such discrimnation.
3. Reviewing these argunents, the Seventh G rcuit recently
uphel d the Equal Pay Act as valid Section 5 |egislation. See
Varner v. Illinois State Univ., 150 F.3d 706 (7th Gr. 1998). It

held that Gty of Boerne conpelled it to “reject the University's

contention that the Equal Pay Act automatically constitutes
i nappropriate legislation nmerely because it proscribes sone
constitutional conduct.” 1d. at 716. Instead, it found that
Congress “had substantial justification to conclude that
pervasive discrimnation existed whereby wonen were paid | ess
than men for equal work.” 1lbid. 1In addition, it found that the
Equal Pay Act was “reasonably tailored” to the harns Congress
sought to redress because after a plaintiff has made out a prina
faci e case, “the broad scope of [the Equal Pay Act's] defenses
protects enployers fromliability when the enpl oyer has sound
reasons for the wage disparities ('any other factor other than
sex'),” and thus permts plaintiffs to win only “when no such
reasons exist.” 1d. at 717. The legislative findings and
tail ored schene I ed the Seventh Crcuit to conclude that the
Equal Pay Act's “scope is [not] out of proportion to the harns
t hat Congress sought to redress.” |bid.

G ven Congress' superior fact-finding ability and the
attendant “wde latitude” to which it is entitled in exercising

its Section 5 authority, Gty of Boerne, 117 S. C. at 2164, the

Equal Pay Act's schene to detect and deter sex discrimnation in
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wages i s an appropriate exercise of Congress' Section 5

authority. In Gty of Boerne, the Suprenme Court reaffirnmed that

“Ii]t is for Congress in the first instance to 'determ n[e]
whet her and what |egislation is needed to secure the guarantees
of the Fourteenth Amendnent,' and its conclusions are entitled to

much deference.” [d. at 2172 (quoting Katzenbach v. Mrgan, 384

U S 641, 651 (1966)). Following this principle, this Court
should join the five other courts of appeals to address the
gquestion and uphold the Equal Pay Act as valid Section 5

| egi slation. See Ussery v. Louisiana, 150 F.3d 431, 435 (5th

Cir. 1998); Vvarner, 150 F.3d at 709-717; Tinmmer v. M chigan Dep't

of Commerce, 104 F.3d 833, 838-839 (6th Cr. 1997); Usery v.
Charleston County Sch. Dist., 558 F.2d 1169, 1171 (4th Gr.

1977); Usery v. Allegheny County Inst. Dist., 544 F.2d 148, 155

(3d Gr. 1976), cert. denied, 430 U S. 946 (1977).
CONCLUSI ON
The district court's judgnment granting the defendants’
notion to dism ss due to El eventh Anendnent i munity shoul d be
reversed.
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