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. CONGRESS CLEARLY ABROGATED IMMUNITY IN 29 U S.C. 216(b)
In Alden v. Maine, 119 S. C. 2240 (1999), the Court held

t hat Congress did not have the power to validly abrogate state
sovereign imunity in state court for clains under the Fair Labor
St andards Act. Before deciding that question, the Court first
held that 29 U S.C. 216(b), the sane enforcenment provision at
issue in this case, "purport[s] to authorize private actions
against States in their own courts.” |1d. at 2246; see also id.

at 2261 (Act "purport[s] in express ternms to subject
nonconsenting States to private suits"). Since the sane clear-
statenent rule is enployed in decidi ng whet her Congress intended
to permt States to be sued in state or federal court, see Hilton

v. South Carolina Pub. Rys. Conmin, 502 U.S. 197, 205-206 (1991),

Al den necessarily holds that Section 216(b) clearly abrogates
States' Eleventh Anendnent imunity to Equal Pay Act suits.!

I'1. CONGRESS HAD THE POANER TO ENACT THE EQUAL PAY ACT UNDER
SECTI ON 5 OF THE FOURTEENTH ANMENDVMENT

In Florida Prepaid Postsecondary Education v. Coll ege

Savi ngs Bank, 119 S. C. 2199 (1999), the Suprene Court held that

Congress' attenpt to abrogate El eventh Anmendnent imrunity for
State violations of the Patent Act was in excess of its Section 5
authority to enact "appropriate"” legislation. The Court

specifically reaffirmed, though, that "'[l]egislation which

! Because of the Act's broad severability provision, see 29

US. C 219, the Court's decision invalidating Section 216(b) as
applied to FLSA suits against States in state court does not effect
the validity of Section 216(b) in this case. See Alewine v. Gty
Council of Augqusta, 699 F.2d 1060, 1069-1070 (11th G r. 1983),
cert. denied, 470 U. S. 1027 (1985); Pearce v. Wchita County, 590
F.2d 128, 131-132 (5th Gr. 1979).
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deters or renedies constitutional violations can fall within the
sweep of Congress' enforcenment power even if in the process it
prohi bits conduct which is not itself unconstitutional and
intrudes into "legislative spheres of autonony previously
reserved to the States,”"" and that "'the |ine between neasures
that renmedy or prevent unconstitutional actions and neasures that
make a substantive change in the governing law is not easy to
di scern, and Congress nust have wide | atitude in determ ning

where it lies.'" 1d. at 2206 (quoting Cty of Boerne v. Flores,

521 U.S. 507, 518, 519-520 (1997)).°2
We agree with defendants (Jt. Supp. Br. 8) that the Court

sinply "reaffirmed its holding in City of Boerne and applied it

to the Patent Remedy Act." Thus, our previous discussion of
Boerne continues to apply, as does this Court's decision applying
Boerne to uphold the Americans with Disabilities Act as valid

Section 5 legislation. See Kinel v. Board of Regents, 139 F.3d

1426 (11th Cr. 1998), petition for cert. filed on ADA questi on,
67 U S.L.W 3364 (Nov. 16, 1998) (No. 98-829). Defendants' nmin

argunment to bring this case within the holding of Florida Prepaid

-- that there was not sufficient evidence of state discrimnmnation
agai nst wonen to justify the Equal Pay Act -- is unavailing.

A. The Court's Conclusion That Wonen Have Been Subject To A

H story O Discrimnatory Treatnment By The States Pretermts The

2 In a conpanion case, College Savings Bank v. Florida Prepaid

Post secondary Education, 119 S. C. 2219 (1999), the Court did not
reach the breadth of Congress' renedial authority because it found
that violations of the statute at issue never could constitute
viol ations of the Due Process C ause.
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Need For Further Inquiry Into The "Evil". Unlike the subject

matter in Florida Prepaid (patent infringenments by States), there

can be no question that States have engaged in a w despread
pattern of unconstitutional sex discrimnation. In J.E B. v.
Al abama, 511 U. S. 127 (1994), the Suprene Court concluded that
"“'our Nation has had a |ong and unfortunate history of sex
discrimnation,' a history which warrants the hei ghtened scrutiny
we afford all gender-based classifications today." [|d. at 136

(citation omtted); see also United States v. Virginia, 518 U S

515, 531-532 (1996). As the Court itself has determ ned that
wonen "have suffered * * * at the hands of discrimnatory state
actors during the decades of our Nation's history," id. at 136,
no additional inquiry on the scope of the problemis necessary
for statutes involving sex discrimnation. (The appropriateness
of the remedial schenme Congress enacted is discussed in Section

C, infra).?

® Defendants suggest (Jt. Supp. Br. 14-15) that the fact that
sonme States prohibit sex discrimnation in wages is relevant. In
Florida Prepaid, 119 S. . at 2208, the Court |ooked to state
remedi es because a procedural due process violationis not conplete
until the State deprives a person of property and denies an
adequate renedy. But a violation of the Equal Protection Clause is
conplete at the tinme the state actor invidiously discrimnates.
See United States v. Raines, 362 US. 17, 25 (1960) ("It 1is,
however, established as a fundanental proposition that every state
official, high and low, is bound by the Fourteenth and Fifteenth
Amendnents. We think this Court has already made it clear that it
follows fromthis that Congress has the power to provide for the
correction of the constitutional violations of every such offici al
wi t hout regard to the presence of other authority in the State that
m ght possibly revise their actions.” (citation onmitted)); see al so
note 8, infra (discussing absence of effective state renedies).
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B. The Relevant Leqgislative Hi story Reflects Wdespread

Discrimnation Against Wonen By States. Assunming that this Court

bel i eves further evidence of discrimnation is required, we
di sagree with the defendants' approach to |egislative history.
Congress need not conpile a legislative record in order to enact
constitutional legislation. But if a court has cause to question
whet her a renedi al schenme is "appropriate,” it may look to all
t he evi dence placed before the Congress to see if it could have
rationally concluded that there was a problem See Fullilove v.
Klutznick, 448 U.S. 448, 477-478 (1980) (plurality).

1. The early 1970s were a tinme when Congress was addressing
t he question of discrimnation against wonen by States. By the
ti me Congress extended the protections of the Equal Pay Act to
all state enployees in 1974, Congress had (1) enacted the
Educati on Amendnents of 1972, which extended a non-discrimnation
prohibition to all education prograns receiving federal funds and
extended the Equal Pay Act to all enpl oyees of educati onal
institutions, see Pub. L. No. 92-318, tit. IX 86 Stat. 373-375
(1972); (2) extended Title VII to state and | ocal enployers, see
Pub. L. No. 92-261, 8§ 2, 86 Stat. 103 (1972); and (3) sent the
Equal Rights Amendnents to the States to be ratified, see S. Rep.
No. 450, 93d Cong., 1st Sess. 4 (1973).

Menbers of Congress, of course, did not hermetically seal
away the information they |learned fromone set of hearings or
debat es when | ooking at anot her proposal on the sane subject. As

Justice Powell noted, “[o]ne appropriate source [of evidence for
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Congress] is the information and expertise that Congress acquires
in the consideration and enactnent of earlier legislation. After
Congress has legislated repeatedly in an area of nati onal
concern, its Menbers gain experience that may reduce the need for
fresh hearings or prol onged debate when Congress agai n considers
action in that area.” Fullilove, 448 U S. at 503. Exam ned in
this light, Congress clearly had before it evidence of a
wi despread pattern of discrimnation against wonen by States.

Congr ess engaged i n extensive hearings® and received reports
fromthe Executive Branch® before |egislating regardi ng sex

discrimnation by States. The testinony and reports contai ned

* See, e.q., Econonic Problens of Wnen: Heari ngs Before the
Joint Econom ¢ Comm, 93d Cong., 1st Sess. (1973) [ Econom c]; Equal
Ri ghts for Men and Whren 1971: Hearings Before Subcomm No. 4 of
the House Comm on the Judiciary, 92d Cong., 1st Sess. (1971)
[ EQual R ghts]; Higher Education Anendnents of 1971: Hearings
Bef ore the Special Subcomm on Educ. of the House Comm on Educ. &
Labor, 92d Cong., 1st Sess. (1971) [H gher Educ.]; Equal Enpl oynent
Qpportunities Enforcenent Act of 1971 Heari ngs Before the
Subcomm on Labor of the Senate Comm on Labor & Public Wl fare,
92d Cong., 1st Sess. (1971) [1971 Senate EEQ|; Equal Enpl oynent
Qpportunity Enforcenent Procedures: Heari ngs Before the General
Subcomm on Labor of the House Comm on Educ. & Labor, 92d Cong.,
1st Sess. (1971) [1971 House EEQ|; Discrimnation Against Wnen:
Heari ngs Bef ore the Speci al Subcomm on Educ. of the Comm on Educ.
& Labor, 91st Cong., 2d Sess. (1970) [Di scrimnation]; Equal
Enpl oynent Opportunity Enforcenent Procedures: Hearings Before the
CGeneral Subcomm on Labor of the House Comm on Educ. & Labor, 91st
Cong., 1st & 2d Sess. (1969-1970) [1970 House EEQ; Equal
Enpl oynment  Opportunities Enforcenent Act: Hearings Before the
Subcomm on Labor of the Senate Comm on Labor & Public Wl fare,
91st Cong., 1st Sess. (1969) [1969 Senate EEQ.

® See, e.g., President's Task Force on Wnen's Rights and
Responsibilities, A Matter of Sinple Justice (Apr. 1970); U. S
Departnent of Labor, Wnen's Bureau, Fact Sheet on the Earni ngs Gap
(Feb. 1970) (reprinted in Discrimnation at 37-75 & 17-19).
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evi dence that such discrimnation was common, ® that State

enpl oyers were discrimnating agai nst wonen in wages,’ and that

6

See, e.qg., Economc at 131 (Aileen C. Hernandez, former nenber
EEQC) (State government enployers "are notoriously discrimnatory
agai nst both wonen and mnorities"); id. at 556 (Hon. Frankie M
Freeman, U S. Commssion on Cvil R ghts) ("State and | ocal
gover nment enpl oynent has | ong been recogni zed as an area i n which
dlscr|n1natory enpl oynment practices deny jObS to wonen and mnority
workers."); Discrimnation at 46 (PreS|dent s Task Force on Wnen's
Rights and Responsibilities) ("At the State level there are
nunmerous laws * * * which clearly discrimnate against wonen as
aut ononous, mature persons."); id. at 48 (urging extension of Title
VI to state enployers and finding that "[t]here is gross
di scrimnation against wonen in education"); id. at 302 (Dr.
Berni ce Sandl er, Wonen's Equity Action League) (noting i nstances of
enpl oynment di scrimnation by state-supported universities); 1d. at
379 (Prof. Pauli Mirray) ("in light of the overwhel m ng testinony
here, clearly there is

* * * g pattern or practice of discrimnation in many educati onal
institutions"); id. at 452 (Virginia Allan, President's Task Force)
(noting "the growing body of evidence of discrimnation against
worren faculty in higher education"); Equal Rights at 269 (Dr.
Bernice Sandler) ("there is no question whatsoever of a massive,
pervasive, consistent, and vicious pattern of discrimnation
agai nst wonen in our universities and colleges"); id. at 479 (Mary
Dublin Keyserling, National Consunmers League) ("It is in these
fields of enploynent [of state and | ocal enpl oyees and enpl oyees of
educational institutions] that sone of the nost discrimnatory

practices seriously limt wonen's opportunities.”); id. at 548
(Citizen's Advisory Council on the Status of Wnen) ("nunerous
distinctions based on sex still exist in the l|aw' including

"[d]iscrimnation in enploynent by State and | ocal governnents").

" See Discrimination at 301 (Dr. Bernice Sandler) ("Salary

di screpanci es abound. ok Nunmer ous national studies have
docunent ed the pay differences between men and wonen with the sanme
academc position and qualifications."); id. at 645 (Peter

Mii rhead, Departnent of Health, Education and Welfare) ("the
I nequities are so pervasive that direct discrimnation nust be
considered as p[l]aying a share, particularly in salaries, hiring,
and pronotions, especially to tenured positions"); id. at 971-973
(Hel en Astin) (one of types of discrimnation "nost frequently
encountered” was "differential salaries for nen and wonen with the
sanme training and experience"); id. at 1034-1036 (Al an Bayer &
Hel en Astin) (enpirical study of recent doctoral recipients reports
that "[a]Jcross all work settings [including public universities],
fields, and ranks, wonen experience a significantly | ower average
acadenmi c incone than do nen in the acadenm c teaching |abor force

(conti nued. . .)
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exi sting renedi es were inadequate.® In the Committee Reports to

(. ..continued)
for the sane anount of tine. Wthin each work setting, field, and
rank cat egory, wonen al so have | ower salaries."); 1971 House EEO at
486, 489 (Mdern Language Association) (in survey of college
professors, half frompublic colleges, "salary differences between
men and worren full-time faculty nmenbers are substantial™ even "at

equi val ent ranks in the sane departnents”); id. at 510 (Dr. Ann
Scott) (National Organization for Wnen) ("It is within these
categories [exenpted from the Equal Pay Act, including state

governnents], however, that wonen suffer sonme of the worst
di scrimnation.").

There was also detailed testinony about the discrimnatory
salary practices of specific public universities, including a
report fromthe Departnent of Health, Education and Wel fare fi ndi ng
that at the University of Mchigan "wonen are in many cases getting
| ess pay than nmen with the sane job titles, responsibilities, and
experience. * * * Equally alarming is the docunented tendency
toward giving nmen higher starting salaries than wonen in the sane
job classifications.”™ Hi gher Educ. at 298; see also id. at 274-
275; Discrinmnation at 151, 159 (Dr. Ann Scott) (survey of State
University of New York "found--we analyzed [wages] in terns of
degr ee, age, and sex--we discovered a clear pattern of
di scrimnation. For instance, wonen in the same job categories,
adm nistrative job categories, with the sane degrees as nen
recei ved considerably |l ess noney as a group, and as the sal aries
i ncrease so does the gap."); id. at 1225 (Jane Loeb) (" Conpari son
of the salaries of male and femal e academ ci ans at the University
[of Illinois shows that f]or all 84 matched pairs of respondents,
t he mean sal aries reported for 1969-70 were $11, 880.38 for nen and
$10, 461. 05 for wonen. These data strongly suggest that nen and
wonen w thin the same departnents, holding the sane rank, tend not
to be paid the sane salaries: wonen on the average earn | ess than
men."); id. at 1228 (Sal ary Study at Kansas State Teachers Col | ege)
("Wonmen full-time faculty nenbers experience w de discrimnation
t hroughout the college in matters of salaries for their respective
academ c ranks."); Equal Rights at 268 (Dr. Bernice Sandler) ("At
the University of Arizona, wonen who were assistant and associ ate
professors earned 15 percent less than their male counterparts.
Wonen instructors and full professors earned 20 percent less.");
ibid. (in a "conprehensive study at the University of M nnesota,
wonen earned less in college after college, departnment after
departnent--in sonme instances the differences exceeding 50
percent.").

® Prior to the extension of the Equal Pay Act and Title VII to

the States, sonme state enployers were governed by federal non-
di scrimnation requirenments as a condition for receiving federa
(continued...)



- 8-
vari ous provisions, Congress noted the "scope and depth of the
di scrim nation" against wonen, and that "[njuch of this
discrimnation is directly attributable to governnental action
both in maintaining archaic discrimnatory laws and in
perpetuating discrimnatory practices in enploynment, education

n9

and ot her areas. Simlarly, individual menbers of Congress

(... continued)
contracts or certain types of funds. However, these provisions and
private suits under the Equal Protection C ause were described as
ineffective in stopping the discrimnation. See D scrimnation at
26 (Jean Ross, Anerican Association of University Winen) ("[A]s in
the case of [racial mnorities], the additional protective acts of
recent years, such as the Equal Pay for Equal Wrk Act and the
Civil Rights Act are required and need strengthening to insure the
equal protection under the |law which we are prom sed under the
Constitution.”); id. at 304 (Dr. Bernice Sandler) (even if
Fourt eenth Amendmrent wer e i nterpreted to pr ohi bi t sex
di scrimnation, legislation "would be needed if we are to begin to
correct many of the inequities that wonen face"); 1970 House EEO at
248 (Dr. John Lum ey, National Education Association) ("W know we
don't have enough protection for wormen i n enpl oynent practices.");
Senate 1969 EEO at 51-52 (WIlliamH Brown Il1, Chair, EEOCC) ("nost
of these [State and | ocal governnental] jurisdictions do not have
effective equal job opportunity prograns, and the |imted Federal

requirenents in the area (e.g., 'Merit Systens' in Federally aided
prograns) have not produced significant results."). Nor were
effective state renedies avail able. See Higher Educ. at 1131

(study by Anerican Association of University Wnen reports that
even state schools that have good policies don't seemto follow
them; Discrimnation at 133 (WI ma Scott Hei de, Pennsyl vani a Hurman
Rel ati ons Conm ssion) (urging coverage of educational institutions
by Title VII because "[o]nly a couple States have or currently
contenpl ate any prohibition of sex discrimnation in educational
institutions"); 1969 Senate EEO at 170 (Howard dickstein, U S.
Commi ssion on Civil Rights) (sonme states' laws did not extend to
State enpl oyers).

° H R Rep. No. 554, 92d Cong., 1st Sess. 51 (1971) (report for
Educati on Amendnents); S. Rep. No. 689, 92d Cong., 2d Sess. 7
(1972) (report on the Equal Ri ghts Anendnent); see also H R Rep.
No. 238, 92d Cong., 1st Sess. 4 (1971) (report for Title VII finds
"there exists a profound econom c discrimnation against wonen
wor kers"); id. at 19 ("Discrimnation against mnorities and wonen
inthe field of education is as pervasive as discrimnation in any

(continued. . .)
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made clear that they had concluded that sex discrimnation in

wages by States was a serious problem® for which current

°(C...continued)
other area of enploynment.”); H R Rep. No. 359, 92d Cong., 1st
Sess. 5-6 (1971) (Separate Views) (report for ERA finding that
"wonen as a group are the wvictinme of a wde variety of
discrimnatory [state] laws" including "restrictive work |aws");
id. at 11 (minority views of Rep. Celler) ("D scrimnation against
wonen does exist. O that there is no denial.").

0 Many nmenbers of Congress relied on the information reported
in the Departnent of Labor's Fact Sheet, which had found |arge
di fferences i n nedi an wages bet ween nen and wonen full -ti nme workers
in very general occupational groupings. While the Fact Sheet
cautioned that these figures "do not necessarily indicate that
wonmen are receiving unequal pay for equal work," because of the
breadth of the categories used, it noted that even "within sone of
these detailed occupations, nen usually are better paid. For
exanple, ininstitutions of higher education in 1965-66, wonen ful
professors had a nedian salary of only $11,649 as conpared wth
$12,768 for nmen. Conparable differences were found at the other
three levels [associate professors, assistant professors, and
i nstructors]."” D scrimnation at 18. Menbers of Congress
deternmined that "these differences [in nmedian pay of nen and wonen
prof essors] do not occur by accident. They are the direct result
of conscious discrimnatory policies.” |d. at 434 (Rep. Mnk); see
al so 118 Cong. Rec. 5805 (1972) (Sen. Bayh) (figures show that
"those wonen who are pronoted often do not receive equal pay for
equal work."); id. at 4818 (Sen. Stevenson) ("There are sone who
woul d say that much of this discrimnation is caused by [l ack of
equal education]. * * * But the conparative figures | gquoted above,
for conparative ranks and salaries within educational institutes *
* * pelie such sinplistic explanations.").

Menbers of Congress credited different studies and testinony
in reaching the sane conclusion, rejecting other possible
expl anations for the disparities. See 117 Cong. Rec. 39, 250 (1971)
(Rep. Geen) ("Qur two volune hearing record contains page upon
page citing the pervasiveness of this discrimnation [against
wonen] in our society and in our institutions."); 118 Cong. Rec.
5804 (1972) (Sen. Bayh) ("Over 1,200 pages of testinony docunent
t he massi ve, persistent patterns of discrimnation agai nst wonen in
the academc world."); id. at 5805 (Sen. Bayh) ("According to
testinmony submtted during the '1970 [Di scrim nation] Hearings,'
the University of Pittsburgh calculated that the University was
savi ng $2,500, 000 by paying wonen | ess than they would have paid
men with the sane qualifications."); id. at 1840 (Sen. Javits)
("Not only is this applicable to mnorities; it is also applicable

(continued. . .)
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| awswer e ineffective.' Indeed, even after Title VIl had been
extended to the States, the Chair of the EEOCC agreed that State
and | ocal governnments were "the biggest offenders” of Title VII's
prohi bition on sex discrimnation and that "[w] e have a great
deal of problens both with educational institutions and State and

| ocal governnents."'? This is consistent with the assessnent of

(... continued)

on the ground of sex. The commttee report reflects that very
clearly interns of the differentiation not only between nenbers of
mnorities and others * * * by States and their | ocal subdivisions,
but also, it applies to wonen where, based upon overall figures, it
IS obvious that sonething is not right in terns of the way in which
the alleged concept of equal opportunity is being adm nistered
now. "); id. at 1992 (Sen. WIllians) ("[T]his discrimnation does
not only exist as regards to the acquiring of jobs, but that it is
simlarly prevalent in the area of salaries and pronotions where
studi es have shown a well-established pattern of unlawful wage
differentials and di scrim natory pronotion policies.");
Discrimnation at 740 (Rep. Giffiths) ("Nunerous studi es docunent
the pay differences between nmen and wonen with the same academc
rank and qualifications.").

1 See 118 Cong. Rec. 274 (1972) (Sen. MGovern) ("weak,
i neffective tools the Federal Governnment is [currently] using to
conbat” discrimnation agai nst wonen); Discrimnation at 235 (Rep.
May) (without the extension of |laws to educational institutions
"there is no effective legal way to get at them"); id. at 745
(Rep. Giffiths) (referring to Equal Pay Act: "W nust use every
avai l abl e tool and nechanism to conbat sex discrimnation which
irrationally and unjustly deprives mllions of people of equa
enpl oynent opportunities sinply because of their sex."); id. at 750
(Rep. Heckler) (Fourteenth Anmendnent "has not been effective in
preventing sex di scrimnation agai nst teachers in public school s");
Equal Rights at 85, 87 (Rep. Mkva) (extension of Title VII to
States and Equal Pay Act to professionals "needed interimto and
supplenental to" ERA and is "inplenentation under the 14th
amendnent"); 118 Cong. Rec. 4931-4932 (Sen. Cranston) (enpl oyees of
educational institutions "are, at present, wthout an effective
Federal renmedy in the area of enploynment discrimnation").

2 Econonmic at 105-106; see also EEOCC, 2 Mnorities and Wwnen in
State and Local Governnent 1974: State Governnents iii (1977)
("The 1974 data reveal that * * * even when enployed in simlar
positions, [mnorities and wonen] generally earn |ower salaries

(conti nued. . .)
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Congress that the "well docunented"” record reveal ed "systemc[]",
"ranpant,” "w despread and persistent,” and "endem c" sex
di scrimnation by States,' which "persist[ed]" despite the fact
it was "violative of the Constitution of the United States."'
As Senator Bayh expl ai ned, the evidence showed that "a strong and
conprehensi ve neasure is needed to provide wonen with solid | ega
protection fromthe persistent, pernicious discrimnation which
IS serving to perpetuate second-class citizenship for Anmerican

worren. " 118 Cong. Rec. 5804 (1972).

12(. .. continued)
t han whites and nmen, respectively.").

13118 Cong. Rec. 3936, 5804 (1972) (Sen. Bayh) ([d]iscrimnation
against females on faculties and in admnistration is well
docunented"); Discrimnation at 3 (Rep. Geen) ("too often
di scrim nation against wonmen has been either systematically or
subconsciously carried out" by "State l|legislatures”); id. at 235
(Rep. May) ("[S]ex discrimnation in the colleges and universities
of this Nation * * * it seens to ne, that it is running ranpant!");
118 Cong. Rec. 4817 (Sen. Stevenson) ("Sex discrimnation,

especially in enploynment, is not new. But it is w despread and
persistent."); Equal Rights at 95 (Rep. Ryan) ("Discrimnation
| evied agai nst wonmen does exist; in fact, it is endemc in our

society."); see also 118 Cong. Rec. 5804 (1972) (Sen. Bayh) ("It is
difficult to indicate the full extent of discrimnation against
wonen today."); id. at 5982 (Sen. Ganbrell) ("In ny study of the
proposed equal rights amendnent to the Constitution, | have becone
aware that wonen are often subjected to discrimnation in
enpl oynent and renuneration in the field of education."); id. at
4817 (Sen. Stevenson) ("grave problem of discrimnation in
enpl oynent agai nst wonen"); Discrimnation at 738 (Rep. Giffiths)
("The extent of discrimnation against wonen in the educationa
institutions of our country constitutes virtually a national
calamty."); 1id. at 750 (Rep. Heckler) ("D scrimnation by
universities and secondary schools against wonen teachers is
wi despread."); Equal Rights at 55 (Sen. Ervin) ("No one can gai nsay
the fact that wonen suffer many di scrimnations in [the enpl oynent]
sphere, both in respect to the conpensation they receive and the
pronotional opportunities available to them™").

4118 Cong. Rec. 1412 (1972) (Sen. Byrd).
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2. Even if limted only to the hearings focused on extending
the Equal Pay Act to the States, defendants fail to note the ful
range of evidence Congress heard on the subject. Congress heard
testinmony that state enployers, particularly public colleges and
uni versities, were persistently paying wonen | ess than nmen for
the sane job, |eading one Congressnman to say the evidence showed
that "sex discrimnation is rather pervasive."' |ndeed, we
t hi nk defendants' di scussion of the evidence nakes our case for
us. They appear to concede (Jt. Supp. Br. 13) that the evidence
supports the inference that professors and teachers were

subjected to wage discrimnation at state schools, but argue that

' To Anend the Fair Labor Standards Act: Hearings Before the
General Subcomm on Labor of the House Comm on Education & Labor,
91st Cong., 2d Sess. 550 (1970) [1970 FLSA] (Rep. Burton).
Congress heard testinony that because nobst public enpl oyees were
exenpted fromthe Equal Pay Act, wages for wonen "are nost often
|ower than their male counterparts.” Fair Labor Standards
Anendnents of 1971: Hearings Before the Subcomm on Labor of the
Senate Comm on Labor & Public Welfare, 92d Cong., 1st Sess. 292-
293 (1971) [1971 FLSA] (Judith A Lonnquist, National O ganization
for Wnen); see also Fair Labor Standards Anendnents of 1973:
Hearings Before the Subconm on Labor of the Senate Conm on Labor
& Public Wl fare, 93d Cong., 1lst Sess., pt. 2, 46a (1973) (National
Feder ati on of Busi ness and Prof essi onal Wonen's C ubs) (coverage of
state enployers "is sorely needed"). In addition to general
testinony supporting the proposition that unequal pay for equa
wor k was pervasive at universities and coll eges, see 1971 FLSA at
321 (Dr. Bernice Sandler), 350 (Alan Bayer & Helen Astin), 363
(Hel en Bain, National Education Association), 747 (Jean Ross,
Ameri can Associ ation of University Whnen), state universities were
specifically identified as violators, see id. at 322 (evi dence from
University of Arizona, University of M nnesota, and Kansas State
Teachers Col |l ege that "[w onen are sinply paid | ess than their mal e
counterparts”), 747 (University of Mnnesota); 1970 FLSA at 477-478
(WIlma Scott Heide, National Organization of Wonen) ( SUNY Buffal o,
University of Maryland and University of Pittsburgh), 558 (Sal ary
Study at Kansas State Teachers Col | ege).
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ot her enployers were doing it too.'* But we do not need to show
that state enpl oyers are worse than other enployers. It is
sufficient to show that they were no better, given the undi sputed
evi dence Congress gathered that there was "a serious and endem c
probl em of enploynment discrimnation in private industry.”

Corning d ass Wrks v. Brennan, 417 U.S. 188, 195 (1974)."

C. The Equal Pay Act's Coverage And Standards Are

Proportionate To The "Evil". Congress targeted the Equal Pay Act

at a discrete problem discrimnatory distinctions in wages
bet ween nen and wonen performng the sanme job. Wiile shifting

the burden of persuasion after an enpl oyee has shown "equal work

1 Wile defendants point (Jt. Supp. Br. 14) to testinony that

wage di scrimnation was not a problemin public schools, there was
al so evidence to the contrary, see 1971 FLSA at 317 (Dr. Ann Scott,
Nat i onal Organi zation for Wonen) ("discrimnation of salaries paid
to woman teachers pervades the entire public school systent); Equal
Rights at 548 (Citizen's Advisory Council on the Status of Wnen)
("nunerous distinctions based on sex still exist in the |aw
i ncluding "[dJual pay schedules for nen and wonmen public schoo
teachers"); 1971 Senate EEO at 433 (National Organization for
Wnen) ("For exanple, in Salina, Kansas, the salary schedule
provi des $250 extra for male teachers; in Biloxi, Mssissippi, nen
recei ve an additional $200."), which Congress apparently chose to
credit, see Equal Rights at 115 (Rep. Abzug) (there is a "very
ranmpant area of sex discrimnation in enploynent--enploynent inthe
public school systeni).

7 Because Florida Prepaid addressed a recently enacted statute,

It did not address whether post-enactnent evidence can be used to
support the constitutionality of a statute. Cf. Ensley Branch

NAACP v. Seibels, 31 F.3d 1548, 1565-1568 (11th G r. 1994).
Because we believe that sufficient evidence existed at the tine of
the Equal Pay Act's extension to the States in 1974, we have not
mar shal | ed such evi dence. Nonet hel ess, we note that a district
court recently concluded that there was strong evidence that
Al abama systemcally discrimnated against wonen enployees,
i ncl udi ng payi ng wonen | ower rates than nen for the same work. See
Shuford v. Alabama State Bd. of Educ., 897 F. Supp. 1535, 1562- 1563
(MD. Ala. 1995).




-14-

on jobs the performance of which requires equal skill, effort,
and responsibility, and which are performed under simlar working
conditions,” 29 U S.C. 206(d)(1), the enployer nmay avoid
liability by showing that its decision was “based on any ot her
factor other than sex.” 29 U S.C 206(d)(1)(iv) (enphasis
added). In nost cases, then, an enployee will only prevail when
the reason for the wage differential is sex. Even those who have
espoused a narrow vi ew of Congress' Section 5 authority have not

suggested that this is inappropriate. See Gty of Rone v. United

States, 446 U.S. 156, 214 (1980) (Rehnquist, J., dissenting)
(Congress has the power under Section 5 to "place the burden of
proving lack of discrimnatory purpose on" governnent); Kinel
139 F. 3d at 1446 (Cox, J., dissenting in part) (Congress nay
"tweak procedures, find certain facts to be presunptively true,
and deem certain conduct presunptively unconstitutional").
Contrary to defendants' suggestion (Jt. Supp. Br. 18),
Section 5 s requirenent that |egislation "enforce" the Equal
Protection Cl ause does not require Congress to enact the | east-

restrictive alternative. For exanple, in Oegon v. Mtchell, 400

U S 112 (1970), while the Court agreed that there was little
evidence that literacy tests were unconstitutional in every
state, it concluded that Congress had the authority to deal with
the issue on a nationw de basis. See especially id. at 283-284
(opinion of Stewart, J.); see also Fullilove, 448 U S. at 483
(plurality); id. at 501 n.3 (Powell, J., concurring). Mboreover,

this is not a case like Gty of Boerne where the legislation's
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"[ s] weepi ng coverage ensure[d] its intrusion at every | evel of
governnment, displacing |aws and prohibiting official actions of
al nost every description and regardl ess of subject matter." 521

U S at 532; see also Florida Prepaid, 119 S. C. at 2210 (patent

| egi slation applies to an "unlimted range of state conduct").
Instead, this act is targeted at the pay of nen and wonen wor ki ng
substantially simlar jobs, an area where there was substanti al
evi dence of a pervasive and persistent problem of constitutional
di nensi on. '8

Respectful ly subm tted,

Bl LL LANN LEE
Acting Assistant Attorney General

JESSI CA DUNSAY SI LVER
SETH M GALANTER
Att or neys
Depart nent of Justice

8 The Act's renedial provisions are also tailored to restore the
enpl oyee to the position he or she would have been in absent the
di scrim nation. Unlike Title VII, which permts conpensatory
damages, injunctive relief, and prejudgnent interest, Equal Pay Act
relief is confined to doubl e back pay. See 29 U S.C. 216(b). Wile
defendants persist (Jt. Supp. Br. 17-18, 19) in calling the Equal
Pay Act's doubling provision "punitive," the Suprene Court has hel d
that this noney is "conpensation, not a penalty or punishnment” and
serves as renuneration for "danages too obscure and difficult of
proof,"” Overnight Motor Transp. Co. v. Mssel, 316 U S. 572, 583-
584 (1942), as well as a substitute for prejudgnent interest, see
Brooklyn Sav. Bank v. O Neil, 324 U. S. 697, 715-716 (1945). Nor do
they note the district court's discretion to not award these
damages if the enployer's "act or omssion giving rise to such
action was in good faith and that he had reasonabl e grounds for
believing that his act or om ssion was not a violation of the"
Equal Pay Act. 29 U S. C 260.
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