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I

APPELLEES STATEMENT OF FACTS | NACCURATELY CHARACTERI ZES THE
EVI DENCE | N SEVERAL KEY RESPECTS

Appel | ees’ Statenent of Facts (Br. 4-18)' creates several
significant m sinpressions regardi ng aspects of the Gadsden
school system W identify these inaccuracies in the order that

they appear in the fact section of appellees’ brief.

' “Br. __" refers to page references to defendants-appell ees’

brief. “US. Br. _" refers to page references to the Opening
Brief of the United States.
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1. Bi-Racial Committee. Appellees maintain (Br. 6-7) that

t he Board “provided significant cooperation in working with the
bi-racial comrittee” by furnishing the commttee with extensive
docunentation and materials. Citing to the testinony of M.
Gertie Lowe, a nmenber of the Bi-Racial Advisory Comrittee and its
chairperson in 1997 (R 380 at 206, 207),? appellees claim(Br.
6) that various nenbers of the Board and the ad hoc conmittee of
the Board “nmet with the bi-racial coonmittee to respond to their
guestions.”

Ms. Lowe’s testinony does not support appellees’
contentions. M. Lowe testified in detail about the difficulties
the Bi-Racial Advisory Commttee had in neeting with and
obtaining information fromthe Board. For exanple, she stated
(R 380 at 191, 199, 198, 197):

[1]f we requested information fromthe schoo
board, sonetines * * * we would * * * have to cal
[our] neeting off because we had nothing * * *
because we woul d receive our infornation sonetines
two or three nonths | ate.
* * * * *

[We didn’t get to neet often with [the

Board], it felt [as if] we were being ignored.

*x * % * *

[We very seldomsaw Dr. Taylor * * *,
* * * * *

Sonme questions were answered. Sonme answers
we received were very vague. They did not go into
detail to answer the questions * * *,

* * * * *
I f you asked a direct question, you were never
given a direct answer.

2In conformity with Eleventh Circuit Rule 28-4, "R _" refers to
the entry nunber of a pleading on the district court docket
sheet. Because the docket sheet does not delineate the vol une
nunbers, we are unable to cite to the vol une nunber.
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Ms. Lowe also testified that these problens continued even after
the creation of an ad hoc committee of the Board. She stated
(R 380 at 199, 200):

[We * * * had but one neeting. | heard
sonebody say today several, and that is not true.
* * * * %
[We didn’t get answers. You coul d nake
[requests], but you didn’t receive the answers.
* * * * *
There has not been very nmuch acconpli shed
since the creation of this board because it
seens |ike there was no willingness to do anything.

In fact, during the pendency of the decree, plaintiffs repeatedly
expressed their concerns regarding the Board s | ack of
responsi veness to the Advisory Conmttee s requests and
suggestions (R 359 at 15).°3

Furthernore, as to appellees’ claim(Br. 6-7) that “[t] he
Board attorney nmet with the [Bi-Racial] conmttee and showed them
every piece of paper that was being kept pursuant to the consent
decree,” Ms. Lowe explained (R 380 at 208):

[I]t was just a lot of raw data. * * * [I1]f you

wanted a specific itemsuch as the nunber of

absent ees, say, at Cory School, we didn't know

where to find [it. Things were] not | abeled

[or kept] in a nmanner that we could just go in

** * g file cabinet or * * * [in] al phabeti cal

order or sonmething |like that, where we could
really find what we were | ooking for.

> The United States in its initial brief relied primarily on the
sworn testinony presented at the unitary status hearing. Because
appellees rely on statistics filed in papers submtted to the
district court in support of their notion for unitary status and
argue that such information was properly considered by the
district court (Br. 3-4), we simlarly rely on data contained in
our response filed with the district court (R 359) in this reply
bri ef.
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Ms. Lowe’s testinony is not unique. As outlined in our initial
brief (US. Br. 13-14, 37), both Dr. Watts, a forner nenber of
the Board, and Ms. Betty Robinson, a nenber of the Bi-Racial
Advi sory Conmittee, detail ed the nunerous problens that the
Advi sory Conmmittee had with the Board in neeting and obtaining
necessary information (R 380 at 236-240, 243-245, 251, 214-216,
218- 222, 225-227).

2. Milti-CQultural Curriculum Appellees cite to the

testinmony (R 380 at 162) of Gesna Littlefield, a nenber of a
commttee to ensure the inclusion of African-Anerican studies in
the curriculum and maintain that “African- Areri can studi es are

taught in all grades through the nmulti-cultural aspects of the

t ext books and the curriculumcenter where African-American books,
tapes and other materials are present for teachers to utilize in
the classroont (Br. 8 (enphasis added)). They m scharacterize
Ms. Littlefield s testinony.

Ms. Littlefield testified that the comm ttee had
established a specific African-Anerican studies curriculumfor
grades 5, 8, and 11 but has not yet done so for grades 1 through
4, 7, 9, 10, and 12 (R 380 at 162). She expl ained that teachers
fromall grades are nonethel ess “encouraged” to use the resources
in the nmulti-cultural curriculumcenter but “are not required to
do so” (R 380 at 163).

Ms. Littlefield s testinony does not support defendants’
assertion that African-Anerican studies are actually being taught

in all grades. |If anything, it inplies the opposite and
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establishes that a nmulti-culturalismprogramhas not yet been
devel oped, as required, for a mpjority of the grades.

Mor eover, Ms. Robinson’s testinony denonstrates that there
is no mechanismto ensure that African-Anerican studies is
actually being taught. She explained that after hearing contrary
runors, she attenpted to confirmwhether the multi-culturalism
curriculumrequirement of the consent decree was bei ng enforced.
Dr. Taylor responded that there “wasn’t any way that he could * *
* make sure that this was being done” (R 380 at 219).

3. Cultural Sensitivity. Appellees argue (Br. 10-11) that

t he school system as a whole has exhibited sensitivity towards
diversity “fromthe very beginning of Dr. Bishop s invol venent
with the Board” and “that a culture of honesty and openness
exists within the Systemregarding the plans that he has
devel oped.” There is anple evidence in the record to establish
ot herwi se, and even appel |l ees’ own expert did not convincingly
support their claim

At the hearing, Dr. Bishop was asked whet her “conm tnent
ha[ d] been exhi bited by the Gadsden School Board” to cul tural
sensitivity and the prograns he proposed (R 380 at 145). He
responded, based on his observations of the Board during a
sensitivity training session in the sunmer of 1998 (R 380 at
145) :

| believe the Board, as | saw themon that Friday

ni ght and Saturday when we conducted the

[sensitivity] workshop, | believe they woul d say

let’s do it again and let’s see where we are and

where we need to go. So | think the comm tnent
is there.
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As to the receptivity of the faculty and staff within the
school systemas a whole to Dr. Bishop’s prograns and proposals
he testified (R 380 at 117 (enphasis added)):

There were several attitudes * * * expressed
* * *  As with any group, there were sonme who said,
you know, what’s wrong with what we’ ve been doi ng?
There was a reaction fromthose who were partici-
pating who said there is a |lot wong with what
we’ ve been doing. And there were sone who said
we need to change things.

W tried to develop a culture, if you will,
t hrough our discussion that would | ead to openness,
honesty, and a docunent that the people who have
to inplenent the plan * * * would be commtted to
them And | think we cane to that particular
cul ture.

Contrary to Dr. Bishop’s tentative assessnent, which was
admttedly based only on approximately six visits to the entire
school system (R 380 at 117), Dr. WAtts unequivocally stated
t hat nmenbers of the Board were not genuinely concerned about
their obligation to desegregate and conply with the requirenents
of the consent decree. She testified (R 380 at 251, 256):

There were so many instances [in] serving on the
Board [in which] | had an opportunity to hear ny
col | eagues di scuss matters that showed clearly
that they were insensitive and indifferent.

* * * | felt that the Board basically was
indifferent * * * | was unable * * * to
engender sensitivity on the part of ny coll eagues
on the board to deal with some of those matters.

* * * * %

[ Rlaci sm and problens within the school
system [ have] becone institutionalized. [It is]
worse than * * * when | first came on the
Boar d.

Dr. Watts al so pointed out that it was she who recogni zed the
need to hire an expert to conduct sensitivity training. She

expl ained (R 380 at 251-252):
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* * * | asked for Dr. Bishop. | didn’t ask

for himspecifically. | asked for soneone to

come and talk to the Board because | felt unless

t he superintendent and the Board had sone

sensitivity training, * * * whatever the court

ha[ d] requested of us would never occur * * *,
The Board s | ack of sensitivity is also evidenced by its reaction
to Dr. WAtt’s suggestion to consider renam ng the Nathan
Bedf ord Forrest M ddl e School (see U S. Br. 30).

4. Quality O Education. Appellees maintain (Br. 12-15)

that the conversion of Litchfield H gh School to a magnet program
has “inproved the racial popul ation percentages” within the
school and the quality of education (Br. 13). To support their
clainms, appellees rely in part on the testinony of Dr. Ed
Ri chardson, Al abama Superintendent of Education, and M. Richard
Edwar ds, a parent whose children attended Litchfield High in the
1970s, 1980s, and 1990s (R 380 at 168). The testinmony of both
W t nesses contradicts appel |l ees’ clains.

Dr. Richardson agreed that Litchfield H gh "has noved * * *
in [the] direction"” of "racial[] isolat[ion]" over the years (R
380 at 93). Since entry of the consent decree, no significant
desegregati on has occurred and the school remains 90% Afri can-
American (R 380 at 93; R 359 at 8).

Wth regard to the necessity of the State’s assunption of
supervi sion over Litchfield, he explained (R 380 at 92):

[ YJou are obviously saying the school has failed

in sone way. And no matter, you can sit here and

say, well, I was [in the] 38th percentile [as to

test scores] all along [or] whatever the percentile

was, but the fact that you intervened spoke
| oud and cl ear.
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Appel l ees cite (Br. 14) M. Edwards’ testinony as evidence
that all courses available within the school systemare “offered”
to Litchfield students, since they are permtted to travel to
ot her schools to take courses not given at their school. M.
Edwar ds, however, testified that such a solution is unworkabl e,
and as a result, his daughter was forced to transfer from
Litchfield (R 380 at 169-170). He explained (R 380 at 174,
181, 182):

[A] policy * * * was in place so that kids [from
Litchfield] could travel back and forth * * *
to take courses. * * * [Tlhat['s] * * * a very
difficult situation for any kid, * * * the
mechanics or the logistics of doing that is
al nost i npossi bl e.
* * * * %
It was not * * * a very easy [option that]
t he average high school student is going to be
able to do * * *,
*x * * % %
understand that * * * offering a course
n orcing students to travel between schools
] * * * the easiest manner for the system but
* * Tare] there * * * not * * * other options.

M. Edwards also testified that the quality of education
at Litchfield H gh has deteriorated over the 15 or 20 years that
his children attended the school. Conparing Litchfield in
earlier years to its current status, he testified (R 380 at 168,
176) :

[Black in the '70s and '80s [it] was a different
type of high school. * * * There seened to be a
sense of teacher involvenent nore so than there
currently is. * * * There were prograns that kids
were able to get involved with across the board.
And t hose things seenmed to have deteriorated over
the years * * *,

* * * * %
[ T] he education[al] opportunities changed, and they
went down.
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M. Edwards al so noted that there were substantial differences in
attitudes towards the students at Litchfield and other high
schools within the Gadsden school system which have a
significantly higher percentage of white students. He expl ai ned
(R 380 at 173):

Now, | had * * * a discussion with sonme of
the officials at Litchfield H gh School. And
during that discussion it becane apparent that
there were sone things that were different. * * *
[ T] here was an expression or feeling that the
children at Litchfield H gh School, this cane
fromthe people that | was tal king with, were not
really ready to go into an honors English type
cour se.

He stated that when his daughter transferred and took honors
Engl i sh at Gadsden H gh School (R 380 at 174, 177):

She perfornmed quite well. Kelly nmade nostly A's
all the tine.

* * * % %

| noticed when she went to Gadsden Hi gh

School, there actually was a change in her

attitude about what she was bei ng exposed

to, what was being taught, and even in the

presentation of sone of the materials * * *,

She was a changed person, and | think that

that did her good.

Moreover, as outlined in our opening brief (U S Br. 9-11,
34-35), M. Edwards is not the only witness who testified
about the inadequate educational opportunities at Litchfield as
conpared to other high schools with a significantly higher
percentage of white students (R 380 at 59-60, 232-234).

Appel l ees also cite (Br. 15) the fact that 50% of al
students receiving a diploma or certificate of credit during the
1998- 1999 school year were African-Anmerican. However, the

percentage of African-Anerican students receiving |l ess rigorous



-10-
academ c diplomas is disproportionately high and the percentage
awar ded advanced di pl omas is disproportionately |low. For
exanpl e, while African-Anerican students were 54% of the
district’s graduating seniors in 1999, they conprised 73% of the
students graduating with a certificate of credit and 80% of the
students graduating with occupational diploms (R 359 at 26).
At Gadsden High, 13% of the African-Anerican graduates and 40% of
the white graduates received advanced academ c di pl onas, despite
the overall racial conposition of 46% African-American and 52%
white graduates (R 359 at 25). In addition, 100% of the
graduates receiving the |l ess rigorous academ ¢ di pl omas
(certificates of credit and occupational diplomas) at Gadsden
were African-Anerican students (R 359 at 26). The drop-out
rates for African-Anerican students at Emma Sansom and Gadsden
Hi gh Schools are al so disproportionate to their enroll nment at
t hose schools (R 359 at 25).

5. Extra-Curricular Activities. Appellees acknow edge (Br.

15-16) that certain sports are not offered at Litchfield. They
do not mention that there are also a nunber of other extra-
curricular activities offered at Gadsden and Emma Sansom Hi gh
School s that are not offered at Litchfield, including Math Team
Heal th Occupations of America, a newspaper staff, Spanish

Nat i onal Honor Society, JROTC, a conpetitive academ cs team
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Drama Cl ub, Psychology O ub, Art Cub, or a yearbook community
(R 359 at 31).°

Appel l ees also allege (Br. 16) that “if student interest is
shown in an extracurricular activity not already established at
LHS, the Board woul d nmake every effort to insure that it is
provided.” The Board apparently has no established procedures
for Litchfield students to note their interest and does not
solicit their views. According to the Board, no such procedures
have been devel oped “'due to the voluntary status of such
activities'” (R 359 at 31 (quoting Board letter dated Septenber
15, 1999, at 6)).°

6. Discipline. Citing to the hearing transcript (R

380 at 40), appellees claim(Br. 16) that "the Board nmet with its
principals to discuss alternative discipline nmethods" recomrended
by its expert Dr. Stephen Arnstrong. Although the testinony
reflects that Dr. Arnstrong "nade [a] presentation to the school

board," the testinony does not indicate that the Board, or any of

* At middle schools, many activities offered at predom nantly
white schools are not offered at majority black schools (R 359

at 34-35). For exanple, at Ceneral Forrest M ddle School, which
is 64%white, 21 extracurricular activities are offered (R 359

at 35-36). In contrast, at Cory Mddle School, which is only 13%
white and is the feeder school to Litchfield Hi gh, only eight
extracurricular activities are offered (R 359 at 34-36).

> The consent decree requires the Board to “devel op and

i npl ement effective school -based plans for * * * affirmatively
recruiting * * * black students to enroll in * * * elective
courses and prograns and in activities related to such courses
and prograns” (R 311 at 6).
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its menbers, net with principals to discuss discipline nethods
(R 380 at 40).°

Appel | ees al so mi scharacterize (Br. 17) the testinony of M.
Gertie Lowe when they maintain that “she took no issue with the
fact that the students placed in the alternative school ought to
have been renoved fromthe regul ar classroom” Ms. Lowe stated
that she did not “nean to inply” that students at the alternative
school had not m sbehaved (R 380 at 202). Nonethel ess, she
unequi vocal |y stated that she was concerned “whet her black kids
were the only kids that was [sic] getting expelled from school,
because we didn’'t see anybody else there” (R 380 at 193, 202).
Ms. Lowe’s apprehension about the racial conposition of the
alternative school was al so expressed by Dr. Watts and confirnmed
by Dr. Taylor, as well as by statistics in the record showi ng a
di sproportionate percentage of African-Anerican students at the
alternative school (R 380 at 41, 49-50, 244, 254-255; R 359 at
22; see U S. Br. 6-7, 28-29).

Mor eover, appellees unfairly fault (Br. 17) Ms. Lowe for her
| ack of know edge about the specifics of the curriculumat the
alternative school. She explained that, in response to parents

conplaints, she visited the alternative school and had serious

¢ Several tines during his testinony, Dr. Taylor stated

that “we” spoke or nmet with principals (R 380 at 43, 49, 50,

52). He never, however, suggested that “we” referred to nenbers
of the Board. He also stated that he had not | ooked at Dr.
Arnstrong’ s report “in two years,” that he was “not famliar with
it in detail at this point,” could not “recall [its] specifics,”
and did not “recall what actually was recommended” (R 380 at 41,
48) .
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guestions about whether the instruction was “adequate” so that
students woul d be able “to keep up with the[ir] class once they
returned to the main school systenf (R 380 at 192-193, 195, 203-
204). Wen she or the Bi-Racial Committee inquired about the
deficiencies, she expl ained, “[s]one questions were answered” but
nost often they received “vague” responses, replies that “did not
go into detail to answer the questions that [she] had requested,”
“raw data that didn't make sense,” or no answers at all (R 380
at 197, 196, 200). Additionally, appellees offered no evidence
regarding the alternative school’s curriculum or information
that contradicted the district court’s finding that the
“alternative schools are different fromand inferior to the other
schools” (R 378 at 7).

7. Good-Faith Conpliance. Appellees’ msjudge (Br. 17-18)

their alleged good-faith conpliance with the consent decr ee.

They assunme Dr. Taylor’s testinony is fact, ms-characterize what
he said, and ignore significant testinony that does not conport
with his concl usions.

For exanple, citing to his testinony (R 380 at 38),
appel | ees assert (Br. 17) that “[t]here is no provision of the
consent decree that the Board has not conplied with.” Dr.

Tayl or, however, nerely testified that he was not “aware” of any
provi sion of the decree with which the Board had not conplied (R
380 at 37 (enphasis added)). Because it is undoubtedly possible

for appellees to be out of conpliance without Dr. Taylor’s
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knowing it, his testinony on its face does not establish
conpliance with the terns of the decree.

Contrary to appellees’ assertion that they have conplied
with all of the provisions of the consent decree, there is anple
evi dence that both the Board and Bi-Racial Advisory Conmittee
| acked sufficient information, which made it “inpossible * * * to
deci de whether * * * [the Board was] making any progress toward
achieving the goals of the consent decree” (R 380 at 237). For
exanple, Dr. Watts, a forner menber of the Board, testified about
the lack of neaningful information and anal ysis to assess
conpliance (R 380 at 236-238):

[ E] ach board nenber received boxes of data, but it
was raw data. There [were] no aggregates. There
was no descriptive material * * *.  You could not
see an anal ysis of whether or not there was any
di fference between when it [the consent decree]
was initiated.

[We had * * * data[, but it] was never
broken down * * * so there was no way we coul d
| ook at the variables to see whether we were
better |ast year than we were the year before.

*x * * % %

[I]n ternms of whether or not there's
a problemw th certain groups in your
popul ati on, certain school or age groups
or certain discipline problens that were
in the school system whether or not there
was any change in status of students from
one point to the next point, we never
did have that kind of data. Nor did we
ever have those kinds of discussions
even though it was request ed.

*x * * % %

[I]t’s one thing for you to have
di scussions, but it’s another thing for you
to | ook at outconme data. And when you did
not have that, it was just a nmatter of someone
sayi ng what they were projecting to do.

Dr. Watt’s testinony regarding the | ack of nmeaningful data to
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assess conpliance is consistent with the testinony of M.
Robi nson and Ms. Lowe (R 380 at 208, 225-226, 240).

Mor eover, while the Board apparently naintai ned raw data
about a variety of significant issues |ike student discipline, it
failed to analyze the informati on adequately to determ ne whet her
its policies were furthering the goals of the decree and
desegregation (R 359 at 15; R 380 at 46). The Board al so
failed to aggregate nmuch of the data by race and thus could not
consi der whether it was naki ng adequate progress (R 359 at 24-
25).

Appel l ees al so maintain (Br. 18) that the school system was
in conpliance with the decree, because Dr. Taylor “reviewed all
Board policies.” Contrary to Dr. Taylor’s opinion, M. Lowe
testified (R 380 at 200):

]f you don't see a problem you can’t correct
it]. [We were told there was not hi ng wong
th our school system nore than one tine.
When specifically asked about the Committee's efforts regarding
the Board's “existing * * * and new * * * policies to advance
desegregation,” M. Betty Robinson, a nenber of the Bi-Racial
Commttee, replied (R 380 at 227):

| think we tried. But to ne, the biracia

conmmi ttee was never, never did what the

consent decree asked us to do because

we always ran into cl osed doors.

As to the inplenentation of policies, Ms. Robinson testified (R
380 at 217, 225-226):

[1]n the beginning, we talked to everybody [who]
was dealing wth different aspects of the policy
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book, because we had sonme question about how
it was inplenented.
[ J]ust because [policies] are witten down,

* * * doesn’'t nmean * * * that they are being

followed or * * * inplenented.
*x * * % %

[ The Board] gave us a whole | ot of
information * * * that wasn’t really saying
anyt hi ng.

*x * * * *

It * * * didn’'t prove whether the policies on the
book were wor ki ng.

Dr. Watts also testified that during her tenure, the Board
“never reviewed the policy manual” (R 380 at 240). Accordingly,
the record contradicts Dr. Taylor’s opinion and appel | ees’
claimthat the Board conplied in good faith with the terns of the
consent decr ee.
[
THE DI STRI CT COURT FAI LED TO APPLY THE CORRECT LEGAL
STANDARD VWHEN | T CONCLUDED THAT THE GADSDEN SCHOCOL
DI STRI CT WAS UNI TARY AND NO LONGER I N NEED OF
COURT SUPERVI SI ON

Appel | ees argue (Br. 21, 22) that because “it [was]
clear that the only issue before the court was whether the System
had achieved "unitary status'” and the court “[d]eclared the

Systemto have [a]chieved '[u]nitary status, t he court
necessarily applied the correct standard in reaching its
decision. Appellees’ claimis illogical and inaccurate.

The fact that the subject of the pleadings, hearing,
opi nion, and order is whether the Gadsden school system has
achieved unitary status is no guarantee that the court applied

the correct legal standard in naking its determ nation. Contrary

to appellees’ claim (Br. 21-23), there is nothing in the court’s
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opi nion or order denonstrating that the court actually assessed
-- consistent with controlling case | aw -- whether appell ees have
elimnated the vestiges of the discrimnation to the extent
practicable, conplied with the provisions of the decree, and
denonstrated a consistent pattern of good-faith commtnent to
desegr egat e.

To the extent that appellees rely (Br. 24-32) on the
district court’s findings to argue that the court enpl oyed the
correct |legal standard, they are m staken. The nere fact that
the district court nade findings about certain aspects of the
school system does not establish that it applied the requisite
| egal standard.

Nor is it obvious, as appellees suggest (Br. 22-23), that
the court understood what findings were required for it to
concl ude that the school system had achieved unitary status. To
the contrary, the court acknow edged (R 378 at 3) that "there is
sone di spute about what exactly the Gadsden Board is required to
prove in order to obtain the relief it seeks" and that it was
"hard to get a handle on" "the essentials of what would entitle
t he Gadsden Board to be relieved of" court supervision. |ndeed,
it noted that "unitary status" is an "illusive[]," "nmurky"
"concept" (R 379 at 3-4). Consequently, even though the court
was aware that it had to deci de whether the school system was
unitary, its opinion reflects that it was uncertain about the

correct way to nmake that determ nation



-18-

Appel | ees al so erroneously argue (Br. 27) that “it is
inplicit and self-evident that [the court] specifically found
that the Board elimnated vestiges of discrimnation to the
extent possible because [it] specifically held that the Board
conplied with the consent decree.” Compliance with the decree
and elimnation of the vestiges of past discrimnation to the
extent possible are not one and the sane. Rather, each is a
separate el enent of the determ nation of whether a school system
has achieved unitary status. A district court nust find both
t hat defendants have “elim nated the vestiges of past
discrimnation to the extent practicable and * * * in good faith
fully and satisfactorily conplied with * * * the desegregation

plan.” United States v. CGeorgia (Troup County), 171 F.3d 1344,

1347 (11th G r. 1999) (enphasis added). 1In short, the district
court’s opinion is devoid of any indication that it applied the
correct legal standard in dismssing this case.

[11

THE DI STRI CT COURT' S FI NDI NGS DEMONSTRATE THAT THE SCHOOL SYSTEM
'S NOT ENTI TLED TO A DECLARATI ON OF UNI TARY STATUS

Nor, contrary to appellees’ contention (Br. 24-32), do the
district court’s findings establish that appellees have net their
burden of establishing that they have elimnated the vestiges of
discrimnation to the extent practicable, conplied with
provi sions of the consent decree, and denonstrated a good-faith
comrtment to the desegregation process.

Appel | ees ignore the fact that half of the court’s findings

denonstrate that the Board s conduct and practices in at |east
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five significant areas have been inadequate. The court found:
(1) the Board's efforts with regard to “increas[ing]
bl ack enroll ment in advanced classes” is a “matter
of legitimate debate;”
(2) the Board's relationship with the Bi-Racia
Comm ttee had been |l ess than “optimal for obtaining
t he appropriate anount of input from black parents;”
(3) the status of the alternative school was
deficient since “[t] he percentage of black students
* * * gsent to [the] so-called "alternative school s’
is higher than the percentage of white students * * *
[and i]n material respects, [the] alternative schools
are different fromand inferior to the other schools;”

(4) the Board's efforts to “attract nore bl ack
t eachers have been | ess than successful ;” and

(5) “course offerings at the schools that have the
hi ghest percentage of black students” are insufficient,
since they “are not as varied or as advanced as in the
schools with a higher percentage of white students.”
(R 378 at 4, 6-7). Consequently, the district court’s findings
denonstrate that under the requisite standard, its supervision
shoul d not have been term nated.
IV
THE EVI DENCE DCES NOT SUPPORT A FI NDI NG THAT DEFENDANTS HAVE
COVPLI ED W TH THE CONSENT DECREE | N GOOD FAI TH AND HAVE
ELI M NATED THE VESTI GES OF DI SCRI M NATI ON TO THE EXTENT
PRACTI CABLE
In Section | of this brief, we denonstrated that appell ees’
statenent of the facts does not accurately reflect the record in
this case. In this Section of our reply brief, we address a
nunber of argunents advanced by appell ees in support of their
assertion that the evidence denonstrates that they are entitled

to a declaration of unitary status.
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1. School Policies. Appellees argue (Br. 37-39) that they

have no discrimnatory policies and they enforce all rules in an
unbi ased manner. The record refutes their claim

For exanpl e, appellees refuse to recognize that there is a
racial problemw th regard to the adm nistration of discipline
wi thin the school system It is undisputed that African-American
students are expelled and required to attend the alternative
school at a nuch higher rate than white students (R 380 at 41,
192-194, 244, 254-255; R 378 at 7; R 359 at 22). Moreover, Dr.
Ri chardson, the Al abama Superintendent of Education, testified
that Litchfield s students “are probably the nost well behaved
hi gh school students in one place at one tinme |I’ve ever seen” (R
380 at 82). The statistics, along with Dr. Richardson’s
testinony, are strong evidence that in the two high school s that
have significant white student popul ations, Gadsden Hi gh (51%
African- Aneri can) and Emma Sansom (38% Afri can- Anerican),
African- Aneri can students are expelled and ot herw se di sciplined
at much higher rates than white students (R 365 at 7, 43; R 359
at 8). In addition, according to Dr. Taylor, defendants never
bothered to review individual files to determ ne whether white
and mnority students who commt the sanme infraction receive the
sane penalty (R 380 at 46).

Appel l ees also fail to recognize that certain policies of
theirs are contrary to the ternms and overall purpose of the
consent decree. For exanple, a policy that requires only

students fromLitchfield H gh, which is nore than 90% Afri can-



-21-
Anerican, to travel to another high school to take certain
advanced courses is plainly burdensone and has a di sproportionate
i npact on African-Amrerican students.’

That policy is also contrary to the explicit terns of the
decree. The consent decree requires “equitable * * * academ c
and enrichnent classes and prograns * * * at each school * * *”
(R 311 at 5-6 (enphasis added)). Thus, a policy requiring only
Litchfield students to travel to another school to take advanced-
| evel courses unavail able at their school is not in conpliance
with the decree and is overly burdensone to African-Anerican
students.

To the extent that appellees fault (Br. 37) plaintiffs for
the Board's failure to nodify its policies, they m splace the
bl ane. The hearing testinony is replete with exanples of the
Board’ s rejecting or ignoring suggestions and specific requests
made by both the Bi-Racial Advisory Coormittee and Dr. Watts, a
menber of the Board (see also R 359 at 15, 17 (noting the
Board’s “outright” rejection of many of the recommendati ons nade
by the Advisory Comrittee as “being too difficult or cost
prohibitive”)). Thus, there is no basis to believe that the
Board woul d have responded favorably to plaintiffs’ suggestions
to change certain policies. 1In any event, plaintiffs did
previously request the Board to reviewits policies to determ ne

what nodifications, if any, were necessary (R 359 at 4 & n.5

" According to defendants’ own statistics, only 20 white
students attend Litchfield H gh School (R 365 at 8).
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(citing Reply to Second Annual Report Concerning the
| mpl enmentation and Status of, as Well as Conpliance Wth Each and
Every Provision of the Consent Order of This Court, filed with
the district court on Cctober 20, 1997)).

2. Discipline. Appellees naintain (Br. 41) that they

“di sagree[] with the assertions by Dr. Watts and Ms. Lowe that
[99% of [the] students who are expelled [and] sent to [the]
alternative school are African Anerican.” They do not, however,
offer any statistics to contradict Dr. Watt’s or Ms. Lowe’s
statenents or reveal the percentage of African-Anmerican and
mnority students who attend the alternative school. They also
do not offer evidence to contradict the district court’s finding
that the alternative school is “different fromand inferior to

t he other schools” (R 378 at 7).

3. Special Education. Appellees maintain (Br. 42) that Dr.

Watt's testinony (R 380 at 250) that 90% of the students
designated nentally retarded are African-Anmerican is inaccurate.
They fail to report what they consider to be the accurate
statistics to this Court and thus fail to refute the data
presented to the court establishing that disproportionate
per cent ages of African-American students are in the specia
education program and | abel ed nentally retarded.

The United States presented statistics in the court bel ow
t hat denonstrate that while the district-wi de racial conposition
of the student body for the 1998-1999 school year was 54% African

Anerican, 43% white, and 3% ot her races, 61% of the students in
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speci al education program were African-Anerican and 38% were
white (R 359 at 6, 27-28). Additionally, 74% of those
designated nentally retarded were African-Anerican students while
only 26% of white students were so | abeled (R 359 at 28).°%
4., Quality O Education/Litchfield Hi gh School. Appellees

assert (Br. 43), without citation to the record, that “[t] he

evi dence is uncontradi cted that any di screpancies in course

of ferings between [Litchfield and high schools with substantially
hi gher percentages of white students] are due to the size of the
respecti ve schools and not because of race.” Their claimis

i naccur at e.

It is beyond dispute that Litchfield, whose students are 90%
African-Arerican, offers fewer electives, advanced courses, and
extracurricular activities than other high schools with
significantly higher percentages of white students (R 359 at 31-
36). As a magnet school, Litchfield should offer superior and
greater academ c and extracurricul ar opportunities, and yet
appel | ees have failed to identify a single course, program or

activity that is offered exclusively at Litchfield.

® The disparities at certain schools are even greater. For
exanpl e, at Gadsden Hi gh School, which has a student body that is
51% Afri can- Aneri can, bl ack students conprise 73% of the
referrals to special education (R 359 at 27-28). Moreover, 85%
of those students are designated nentally retarded (R 359 at
28). Simlarly, at Jesse Dean Smth Elenentary School, where 28%
of the students are African Americans, they constitute 45% of
those referred to special education. Moreover, 46% of the
African- Ameri can students in special education are designated
mentally retarded, while only 21% of white students are so
| abel ed (R 359 at 28-29).
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In arguing that all inequities at Litchfield are due
exclusively to its small size (Br. 13-14, 15, 43, 45-46),
appel l ees ignore the possibility that Litchfield s limted
educational offerings and inferior academ c status undoubtedly
af fect the nunber of students who desire to attend the school.
For, why would an academically gifted student of any race choose
to attend Litchfield, which provides fewer course selections and
activities, is on academ c probation, and m ght require himor
her to travel between schools to take certain advanced courses,
when there are superior alternatives. Consequently, even though
Litchfield is designated to be a nagnet school, it is not equal
and certainly not academ cally superior to other high schools
wi th substantially higher percentages of white students.
Accordingly, it remains a vestige of discrimnation.

5. &ood-Faith Commtnent To And Conpliance Wth The Consent

Decree. Finally, defendants’ attitude in failing to recognize
the necessity of change and good-faith conpliance is clearly
reflected in the papers they filed with the district court when
seeking unitary status. The consent decree provides “that the
Gadsden City School D strict has not achieved unitary status and
shal |l inplenment the provisions set forth below to address

vesti ges and areas of non-conpliance” (R 311 at 2).

Nonet hel ess, when seeking term nation of court supervision,

def endants mai ntai ned that the consent decree never declared that
the systemwas not unitary and inposed only a single affirmative

obligation -- related to student transfers -- upon the Board.
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They clainmed (R 365 at 2):

[T]his Court’s 1995 Consent Order does not state
that the Systemis not unitary in any specific area,
nor does the 1995 Order mandate any specific actions
be taken by the Board, except for the Mnority to
Majority (hereinafter “Mto-M) policy which was
i npl enented by the Board. Rather, the 1995 O der
requires the Board to assenble, maintain and produce
docunentation regarding certain areas therein set
forth [and a]Jfter the Board conmplies with these
docunent ati on provisions, the Oder provides that
the Board may petition for unitary status.

Accordingly, as recently as nine nonths ago, appellees refused to
recogni ze their obligation to desegregate and conply with the
specific requirenments of the consent decree.
CONCLUSI ON
The order of the district court declaring the Gadsden school

systemunitary, dismssing the case, and term nating court
supervi sion should be reversed and the case renanded.
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