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STATEMENT REGARDI NG ORAL ARGUMENT
Thi s appeal presents questions of interpretation of the

Supreme Court’s recent decision in Jones v. United States, 120 S.

Ct. 1904 (2000). The United States agrees with appellants that

oral argunment would be hel pful to the Court.
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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCU T

No. 98-6241-BB
UNI TED STATES OF AMERI CA,
Plaintiff-Appellee
V.
ALAN CDOM & BRANDY NI COLE BOONE
Def endant s- Appel | ant s

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF ALABANVA

BRI EF FOR THE UNI TED STATES AS APPELLEE

STATEMENT OF JURI SDI CTI ON
Since this is an appeal froma final judgnment in a crimnal
case, the jurisdiction of this Court is based upon 28 U S.C
1291.
STATEMENT OF THE | SSUES
1. \Whether, in light of Jones v. United States, 120 S. C

1904 (2000), a church is a "property used in interstate or
foreign commerce or in any activity affecting interstate or
foreign commerce” within the neaning of 18 U S.C. 844(i); and if
so, whether the statute's application to the arson of St. Joe
Bapti st Church is constitutional.

2. Wether the indictnent was unconstitutionally vague as
failing to specify a predicate felony with respect to the

conspiracy to violate 18 U. S.C. 844(h)(1).
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3. Wether Odomis conviction for violation of 18 U. S. C
844(h) (1) should be reversed as inconsistent with his acquittal
on the two counts that were specified in the indictnment as the
predi cate of fenses for that violation.

4. \Wether the order of restitution inposed on defendant
Boone exceeded the |oss attributable to the conduct that forned
t he basis of her conviction.

STATEMENT OF THE CASE

A. Course O Proceedings And Di sposition Bel ow

A federal grand jury sitting in the Southern District of
Al abama i ssued a ten-count indictnment charging defendants Brandy
Boone, Al an Odom and Kenneth Cumbie, along with two others,?
with violations of 18 U S.C. 371 (conspiracy to commt an offense
against the United States); 18 U. S.C. 247(a)(1) (damage to
religious property because of the religious character of that
property); 18 U S.C. 247(c) (damage to religious property because
of the race of any individual associated with that property); 18
U S.C 844(h)(1) (use of fire or an explosive to commt a felony
prosecutable in federal court); 18 U S.C. 844(i) (damage or
destruction "by neans of fire or an explosive, [of] any * * *
property used in interstate or foreign commerce or in any
activity affecting interstate or foreign comerce"); and 18

US.C 2 (aiding and abetting an of fense agai nst the United

¥ The other two defendants, M chael Wods and Jereny Boone,
pled guilty prior to trial.
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States) (R2-34).% The conspiracy count (Count One) charged the
four substantive crines as objects of the conspiracy (R2-34-1-2).
Counts One to Five related to the burning of the St. Joe Bapti st
Church in Little River, Al abama, on June 30, 1997 (R2-34-1-7).%

Following a jury trial, Odomwas convicted of conspiracy to
violate 18 U S.C. 844(i) and 844(h)(1) (Count 1); and, on two
separate counts (Counts 4 and 5), of violating and attenpting to
violate both of those statutes (R2-147-2-3). Brandy Boone and
Kennet h Cunbi e were convicted only on the conspiracy count (Count
1), and of conspiring to violate only 18 U.S.C. 844(i) and 18
US.C 844(h)(1) (R2-147-3-5). As to the convictions regarding
St. Joe Baptist Church, Odom was sentenced to inprisonnment for a
total termof 180 nonths -- 41 nonths on Count 1, 60 nonths on
Count Four to run concurrently with Count One, and 120 nont hs on
Count Five to run consecutively to Counts One and Four (R2-170-
2).¥ He was assessed $400 and ordered to nmake restitution,
jointly and severally with codefendants Brandy Boone, Kenneth
Cunmbi e and others, to St. Joe's Baptist Church in the amount of
$96, 836 (R1-170). Brandy Boone and Kenneth Cunbi e were each

Z References to "R -_- " are to the volume nunber, docket
entry nunber and (where applicable) to the page nunber or page
range of the original docunent in the record.

¥ Counts Six to Ten involved the arson of a separate
church, Tate Chapel A ME. (R2-34-7-13). Trial of those counts
was severed (R2-103), and Gdom s conviction on Count N ne of
violating 18 U.S.C. 844(i) is not involved in these appeals.

¥ H's Section 844(i) sentence as to Count N ne, involving
t he burning of Tate Chapel, runs concurrently with his sentence
as to Count Four, involving St. Joe Baptist Church (R2-170-2).
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sentenced to 41 nonths inprisonment and to three years of
supervi sed rel ease (R2-167). They were each assessed $100 and,
as noted above, shared joint and several liability with Gdom and
others for restitution to St. Joe's (R2-167).

Al'l three defendants filed tinmely notices of appeal (R2-164
(OGdom; R2-165 (Boone)). Cunbie, however, filed a notion to
di sm ss his appeal, which was granted by this Court on July 14,
2000.

B. Statenment O The Facts

On the night of June 30, 1997, the defendants and others
were drinking |large quantities of beer at a party in the hone of
Dennis and Daniel Gentry in Little River, Al abama, a snal
comunity in northern Baldwin County, a predonminantly rura
county in southern Al abama (R5-271, 290-294).%

Around 10 or 11 p.m, a nunber of the partygoers, including
the defendants, left the party in three vehicles with the purpose
of finding an abandoned car and setting it on fire (R5-271).

Def endant Cunbi e and two ot hers had burned an abandoned car on
the side of the road just four days prior to June 30. Defendant
Odom rode in Brandy Boone's car, a blue Toyota, to a nearby gas
station, where he filled a small plastic bottle with gasoline
drai ned fromthe punp hoses (R5-271-272). In the car with OCdom
were Jessica Perry and M chael Wods, who was driving (R5-272,
436). Cunbie was driving his black Ford Ranger, in which Brandy

¥ References to the transcript cite to the volunme nunber in
the original docket and the page or page range of the transcript.
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Boone and Jereny Boone were also riding, and Patrick Redditt
drove his truck, in which two other individuals who are not
charged in the indictnent were also riding (R5-436). These two
ot her vehicles met up with Gdom s vehicle at the gas station, and
the three vehicles went off in search of the abandoned car.

After they were unable to find the abandoned car, the three
vehi cles pull ed up al ongsi de each other at an intersection (R5-
273-275). Wiile there, Boone said, "Let’s burn the nigger
church" (Govt. Exh. 44 (Boone's statenent); R4-177; R5-276-277,
337, 345). Al three vehicles went down Tommy John Earle Road to
St. Joe’s Baptist Church (R5-277, 337-338). M chael Wods, a
def endant who pled guilty to two counts of the indictnment, kicked
in the church’s back door, poured the gasoline on a couch and
used Gdomis lighter to light the gasoline (R5-277-278). They got
back into their cars, but another individual, Patrick Redditt,
made Whods go back and put out the fire (R5-279-281). Although
all of the participants drove away, Wods went only about 200
yards and then turned back (R5-282). He and Gdomre-entered St.
Joe Baptist and set the curtains on fire with Odomis |lighter (R5-
283). They went back to Gentry’'s house, but Wod |ater returned
to watch the church burn (R5-283-284).

Reverend Joe L. Dees, Sr., the pastor of St. Joe Bapti st
Church for the past 10 years and a nenber for the past 35 years,
testified that the church was organi zed in 1886 (R4-133, 138).
The buil ding that was burned was conpleted in 1960 (R4-133). The

church has 21 nmenbers, all of whom are residents of Al abama, and



- b -
the congregation is predom nantly black (R4-137-138). The church
hol ds regul ar worshi p services one Sunday a nonth, Sunday school
cl asses on a weekly basis, and Bi bl e studies and prayer neetings
one night each week (R4-138). 1In addition, regular choir
practices and rehearsals and occasional funerals are held at the
church (R4-139).

The church had hymal s and Sunday school nmaterials that were
purchased fromthe National Baptist Publishing Board in
Nashvill e, Tennessee (R4-141-142, R6-478-479; Govt. Exh. 52).

The parties stipulated that the propane used to heat St.
Joe's Baptist Church was purchased in Stockton, Al abama, but the
originating source for the propane gas cane from M ssi ssi ppi; the
propane gas used to heat St. Joe's crossed state lines; and the
propane gas was used by St. Joe's in the functioning of their
religious activities (R6-479).

The church receives periodic financial contributions from
i ndi viduals in another state (R4-142).

Reverend Dees and each of the church nenbers are nenbers of
the First Eastern Shore M ssionary Baptist Church Association
(R4-142-143, 148; CGovt. Exh. 51). St. Joe's pays dues to that
Associ ation (see Govt. Exh. 50); Reverend Dees and ot her nenbers
of the congregation attend neetings of the Association (R4-143);
and Reverend Dees participates in the election of officers of the
Associ ation (R4-144-145, 149). The Association is a nenber of
the Al abama State Convention, which, in turn, is part of the

Nat i onal Baptist Convention, U S. A (R4-150). The Association
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pays dues that come fromthe local churches to the state
convention (R4-150-151). In turn, the state convention finances
t he national convention (R4-152).

C. Jury Instructions On Interstate Conmerce

The jury was instructed on interstate commerce as fol |l ows
(R7-787-788):

The term"in or affects interstate conmmerce” neans
the religious real property purchases, sells, or uses
goods or services that originated or canme from out of
state or conducts activities which involve comerce or
travel across state |ines.

There has been an agreenent between the Parties
that the gas in the propane tank was purchased outsi de
the State of Alabama * * * and in the State of
M ssi ssi ppi and crossed state lines in interstate
comerce and that the hymal s were purchased in
Tennessee and crossed state lines to reach St. Joe
Baptist Church in Little R ver, Al abama.

You are instructed that based on this stipulation
and the undi sputed evidence of the church's affiliation
wi th a national church organization, the Court charges
you that this is adequate to allow you to make a
finding that the church was engaged in interstate
conmer ce.

After retiring to deliberate, the jury sent out a note
aski ng whether, as to Count One (Section 371 conspiracy), they
had to rule or make a decision on each el enent of each count (R7-
829). After consultation with counsel, the judge prepared new
jury verdict forns that required the jury to indicate
affirmatively, as to each possible object of the conspiracy,
whet her the defendant was guilty or not guilty.

On Novenber 3, 2000, the jury returned a verdict convicting
Odom of conspiracy to violate 18 U. S.C. 844(i) and 844(h)(1);

and, in two separate counts, of violating and attenpting to
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violate both of those statutes. Brandy Boone and Kenneth Cunbie
were convicted only on the conspiracy count, and of conspiring to
violate only 18 U.S.C. 844(i) and 18 U S.C. 844(h)(1).
SUMWARY OF THE ARGUVMENT

Thi s appeal involves a challenge to the constitutionality of
18 U.S.C. 844(i), as applied to the facts of this case. 1In
addi tion, both defendants raise a nunber of argunents concerning
the validity of their convictions under 18 U S.C. 844(h)(1) and
under 18 U. S.C. 371 for conspiracy to violate that statute. As
set out nore fully below, the convictions under both statutes
shoul d be affirned.

In Part 1(A), we address the principles denonstrating that
this case differs fromthe conviction under 18 U S.C. 844(i) for

arson of a private residence that was at issue in Jones v. United

States, 120 S. C. 1904 (2000). W discuss the legislative
evi dence that Congress intended to protect churches under Section
844(i) and then denonstrate that churches, unlike owner-occupied
resi dences, are engaged in activity that is properly
characterized as comrercial within the nmeaning of the statute.
Thus, the decision in Jones does not control this case.

In Part 1(B), we argue that Section 844(i) is constitutional
as applied to the convictions in this case. First, we

denonstrate that this Court's holding in United States v.

Dascenzo, 152 F.3d 1300 (1998), that only a m ninmal connection
bet ween the property at issue and sone aspect of interstate

commerce is required to make out that elenent of the statute,
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remai ns viable after Jones as to property, such as a church, that
is engaged in comerce. In addition, we show that the decisions

in United States v. Lopez, 514 U S. 549 (1995), or United States

v. Murrison, 120 S. . 1740 (2000), are fully consistent with
application of Section 844(i) to the circunstances of this case.
Unl i ke here, neither of those cases involved an attack on an
institution involved in conmerce.

W then discuss the jury instruction concerning interstate
comerce that was given at trial. Although that instruction is
i nconpl ete and possibly msleading in light of what the Court has
now held in Jones, any error that might exist is harnm ess. Based
upon the general nature of churches in regard to commerce and the
speci fic connections to interstate comrerce established in the
record, no rational jury could have acquitted the defendants on
the basis that the interstate conmerce nexus was lacking in this

case. United States v. Neder, 197 F.3d 1122 (11th Cr. 1999),

cert. denied, 120 S. C. 2717 (2000). W argue, however, that if
this Court disagrees with our subm ssion and reverses the
conviction for error in the jury charge, it should remand for a
retrial under an instruction that woul d be proper under Jones.

In Part 11, we address Boone's challenge to her conviction
under 18 U. S.C. 844(h)(1). In Part I1(A), we argue that the
district court properly denied Boone's notion to dismss the
i ndi ctment on grounds of vagueness, because the indictnment set
out a sufficient statenment of the facts and circunstances to

i nform her of the offense charged, and she has denonstrated no
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prejudice to her fromthe all eged vagueness. United States v.

Cole, 755 F.2d 748 (11th Cr. 1985); United States v. Chilcote,

724 F.2d 1498 (11th Cir. 1984). In addition, Boone has not
denonstrated plain error in the om ssion fromthe indictnent of
specification of the predicate of fenses for her conviction, under
Count One, for conspiring to use fire to commt a felony
prosecutable in federal court, 18 U S.C. 844(h)(1). United
States v. Johnson, 982 F.2d 1192 (8th Gr. 1992); United States

v. Zavala, 839 F.2d 523 (9th Cir.), cert. denied, 488 U S. 831
(1988).

In Part 11(B), we argue that any inconsistency between her
conviction for conspiracy to violate 18 U . S. C. 844(h)(1) and her
acquittal of conspiracy to violate 18 U S.C. 247 is not grounds

for reversal. United States v. Powell, 469 U S. 57 (1984). The

rule that inconsistent verdicts are not grounds for reversal
because they are likely to be the product of conprom se or lenity
by the jury does not permt a case-by-case, specul ative
assessment of the reasons why a particular jury may have rendered
its verdict.

In Part 111, we argue that, for the same reasons, Odom s
Count Five conviction for use of fire to commt a federal felony,
in violation of 18 U S.C. 844(h)(1), should not be reversed as
inconsistent with his acquittal on the two counts specified in
Count Five as predicate felonies. That result is not altered

because the jury was charged that it had to find Gdomguilty of
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those predicate felonies in order to convict himunder Section
844(h)(1). Powell, 469 U S. at 68.

In Part 1V, we argue that Boone has failed to neet the
substantial burden of proving that she withdrew fromthe
conspiracy after the first fire set at St. Joe Baptist Churchh
was extingui shed and before the second fire was set. United
States v. Finestone, 816 F.2d 583 (11th Cr. 1987), cert. denied,
485 U. S. 972 (1988). Thus, the district court's order requiring
Boone to pay over $96,000 in restitution, jointly and severally
Wi th her co-conspirator defendants, to St. Joe's does not exceed
the loss attributable to her conduct and is, therefore, neither
error nor plain error. Ceasing her own activity in the
conspiracy after the first fire was extinguished is insufficient
where she failed to take any affirmative steps to di savow or
defeat the object of the conspiracy and either conmuni cated her
intention to her co-conspirators or disclosed the illegal schene

to | aw enforcenent officials. United States v. Hogan, 986 F.2d

1364, 1375 (11th Cr. 1993). Her failure to do so is especially
significant where it was her idea to "burn the nigger church" as
an alternative to the original plan to burn a vehicle.
ARGUVENT
I

ODOM S AND BOONE' S CONVI CTI ONS FOR VI OLATI NG 18 U. S. C.
844(i) SHOULD BE UPHELD

Section 844(i) of Title 18 provides in relevant part:
[w hoever maliciously danages or destroys, or attenpts

to danage or destroy, by neans of fire or an expl osive,
any building vehicle, or other real or personal
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property used in interstate or foreign comrerce or in any
activity affecting interstate or foreign comrerce

* * %

shall be guilty of a federal crine. Defendant Odom argues (Br.
15-16) that the evidence was insufficient to prove that St. Joe
Bapti st Church was "used in interstate or foreign commerce or in
any activity affecting interstate or foreign conmerce.”
Def endant Boone argues (Br. 16-27) that 18 U. S.C. 844(i) could
not constitutionally be applied to the arson of St. Joe Bapti st
Church. Those argunents are erroneous.

A. Churches Engage In Activity That Is Properly

Characterized As Commerce Wthin The Meani ng
O Section 844(i)

In Russell v. United States, 471 U S. 858, 859 (1985), the

Suprene Court held that the | anguage of 18 U. S.C. 844(i)
"expresses an intent by Congress to exercise its full power under
the Conmerce C ause."” After examining the |egislative history of
Section 844(i), the Court in Russell noted that Congress wanted
to cover bonbings of places of worship under 18 U. S.C. 844(i).
See Belflower v. United States, 129 F.3d 1459, 1462 (11th Cr

1997) .

As initially introduced in the House of Representatives,
H R 16699, one of the two bills fromwhich Section 844(i)
energed, applied to the destruction by expl osives of property
“used for business purposes by a person engaged in conmerce or in

any activity affecting commerce.” Explosives Control: Hearings

on HR 17154, HR 16699, H. R 18573 and Rel ated Proposals

Bef ore Subcomm No. 5 of the House Comm on the Judiciary, 91st
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Cong., 2d Sess. 31 (1970) (1970 Hearings). During hearings on
the bill, Representative Rodi no asked a Departnent of Justice
representative whether the | anguage of HR 16699, quoted above,
woul d cover the bonbings of police stations, churches,
synagogues, or religious edifices. The Departnent of Justice
official stated that he did not think it would. 1970 Hearings at

56. It was suggested later in the hearings that |eaving out the

words "for business purposes” woul d broaden the legislation to

cover "a private dwelling or a church or other property not used
i n business.” 1970 Hearings at 300. The phrase “for business
pur poses” was not included in the bill reported by the House
Judiciary Commttee. The House Report stated:

Section 844(i) proscribes the malicious damagi ng or
destroyi ng, by neans of an explosive, [of] any buil ding,
vehicle, or other real or personal property used in
Interstate or foreign conmmerce or in any activity affecting
Interstate or foreign commerce. Attenpts would al so be
covered. Since the termaffecting [interstate or foreign]
“conmerce” represents “the fullest jurisdictional breadth
constitutionally perm ssible under the Comrerce Cd ause,”
NLRB v. Reliance Fuel Corp., 83 S.C. 312, 371 U. S. 224,
226, 9 L.Ed.2d 279 (1963), this is a very broad provision
covering substantially all business property. Wile this
provision is broad, the commttee believes that there is no
question that it is a perm ssible exercise of Congress['s]
authority to regulate and to protect interstate and foreign
commerce. Nunerous other Federal statutes use simlar
| anguage and have been constitutionally sustained in the
courts.

H R Rep. No. 1549, 91st Cong., 2d Sess. 69-70 (1970).
Representative McCul |l och stated that the provisions of Section
844 had been drawn largely fromH R 16699 but that the House
Judiciary Comm ttee had “extended the provision protecting

interstate and foreign commerce fromthe malicious use of
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explosives to the full extent of [Congress’s] constitutional
power.” 116 Cong. Rec. 35,198 (1970).

After reviewing this legislative history, the Court in
Russell stated that "after considering whether the bill as
originally introduced woul d cover bonbings of police stations or

churches, the bill was revised to elimnate the words 'for

busi ness purposes' fromthe description of covered property.”
Russell, 471 U.S. at 860-861 (footnotes omtted). The Court
summari zed the legislative history as suggesting that "Congress
at least intended to protect all business property, as well as
sone additional property that mght not fit that description, but

per haps not every private hone." 1d. at 862. See United States

v. Gines, 142 F. 3d 1342, 1346 (11th Cr. 1998), cert. denied,
525 U.S. 1088 (1999).¢
In Jones v. United States, 120 S. C. 1904 (2000), the Court

was cal |l ed upon specifically to consider whether the arson of an
owner - occupi ed private residence would violate Section 844(i).

The Court in Jones construed the term"used in an activity

¥ Congress has subsequently recogni zed the fact that
churches engage in activities that are comercial in nature in
connection wth the enactnent of the Church Arson Prevention Act
of 1996, Pub. L. No. 104-155, 110 Stat. 1392 (1996). See, e.4q.,
142 Cong. Rec. S7909 (daily ed. July 16, 1996) (Sen. Faircloth)
(provision of day care and social services); 142 Cong. Rec. S6522
(daily ed. June 19, 1996) (Sen. Kennedy) (aid to the honel ess,
ot her social services). See also Church Burnings: Hearings on
The Federal Response to Recent Incidents of Church Burnings in
Predom nantly Bl ack Churches Across the South Before the Senate
Comm on the Judiciary, 104th Cong., 2d Sess. 37 (1996) (appendi X
to the prepared statenent of Janmes E. Johnson and Deval L
Patrick) (describing nunmerous ways in which the activity of
churches affects interstate commerce).
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af fecting commerce” to nean "active[ly] enploy[ed] for commerci al
pur poses, and not nerely a passive, passing, or past connection
to commerce." |d. at 1910. Evidence had been introduced at
trial in Jones proving that the property was used as coll ateral
to secure an out-of-state nortgage; the residence was covered by
an out-of-state casualty insurance policy; and the dwelling
received natural gas from sources in another state. The Court
concl uded, however, that in the ordinary neaning of the word
"used," a private, owner-occupied residence is not "used" in the
"activity" of receiving natural gas, a nortgage or an insurance
policy. |Ibid. Observing that such connections with interstate
commerce are shared by nearly every building in the United
States, the Court determ ned that the statute should not be
construed in a way that would so radically alter the federal -
state balance in the prosecution of crimes w thout a very clear
i ndi cation that Congress had such an intention. |d. at 1912.

Significantly, in Jones, the Court reiterated its
recognition in Russell that Congress did intend to cover sone
property that mght not fit wthin the category of business
property, including churches and ot her places of worship. Jones,
120 S. C. at 1909 & n.5.

The Court stated that the "proper inquiry" in determning
whet her a particular property is used in comrerce or in an
activity affecting conmmerce "'is into the function of the
building itself, and then a determ nation of whether that

function affects interstate commerce. Jones, 120 S. Ct. at
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1910 (quoting United States v. Ryan, 9 F. 3d 660, 675 (8th G

1993) (Arnold, C J., concurring in part and dissenting in
part)).

Because of the fundanmental differences between the function
of an owner-occupi ed residence and a church, the decision in
Jones does not control the outconme in this case. In contrast to
an owner-occupi ed home that is used solely for residential
pur poses, a church engages in activities that properly can be
characterized as comrerce wthin the nmeaning of Section 844(i).

All churches, including St. Joe Baptist Church, provide
services not only to their own nenbers but also to the public at-
| arge, including travelers fromother states who may find

t hensel ves in the comunity and want to worship or take part in a

religious activity while there. See Katzenbach v. Mdung, 379
U S 294, 300 (1964). The evidence in the record concerning the
relationship of St. Joe Baptist Church to the National Bapti st
Convention, through the regional and state conventions,
denonstrates the interstate nature of the services offered by a
church. An individual traveling fromout of state m ght choose a
church to attend based upon its affiliation with a particul ar
nati onal church organi zation

While a church is first and forenost a buil ding that
functions as the center of a congregation’s religious activities,
a church is also simlar to other non-residential properties,
such as nuseuns, that are supported by a conbination of

menber ship fees and contributions and provide services both to
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contributing nenbers and to transient non-nmenbers. St. Joe's,
for exanple, received periodic contributions fromindividuals who
resi de in another state.

In addition, in order to provide services, these enterprises
purchase materials, such as the instructional naterials and
hymmal s purchased by St. Joe’s, fromout-of-state suppliers.
Those materials are not purchased for individual consunption as
are simlar materials purchased by owners of residential
property; rather, those materials purchased by churches are
necessary for the provision of religious education and worship
services available to nenbers of the public who choose to visit
and avail thenselves of the services provided.

The fact that St. Joe’'s is not a for-profit business does
not foreclose coverage under Section 844(i), because Congress’s
power under the Commerce Clause is not |limted to protection of
for-profit business activities. For exanple, the Sixth Crcuit
has uphel d a conviction under Section 844(i) for arson of a
college dormtory on a finding that the coll ege was engaged in

t he busi ness of providing educational services. United States v.

Sherlin, 67 F.3d 1208, 1212-1214 (1995), cert. denied, 516 U.S.
1082 (1996).

B. Section 844(i) Is Constitutional As Applied
To The Facts O This Case

This Court has held that Section 844(i) is facially
constitutional. United States v. Gines, 142 F.3d 1342, 1346

(1998), cert. denied, 525 U. S. 1088 (1999). Boone argues,

however (Br. 24-27), that the statute is unconstitutional as
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applied to this case, because the United States did not prove the
requi site interstate comrerce nexus.
1. Because A Church Engages In Comercial Activity In
A Way That An Owner-Cccupi ed, Private Residence

Does Not, Section 844(i) Requires Only A M ni ma
Effect On Interstate Commerce

The law in this Crcuit is that while "the statute requires
that the property involved in the arson have sonme effect on
interstate commerce: no requirenment of 'substantial effect' is

set out." United States v. Dascenzo, 152 F.3d 1300, 1304 (1998).

Anticipating the Suprenme Court's holding in Jones, this Court in
Dascenzo di stingui shed between the arson of a private hone and
the arson of a comercial property. 152 F.3d at 1302-1303.
Accordingly, in cases involving arsons of properties used for
comerci al purposes, the governnment is required to establish only
m ni mal connecti on between the property at issue and sonme aspect
of interstate commerce. |1d. at 1303. That hol ding recogni zes

t he "bedrock principle of nodern Comrerce C ause jurisprudence
that Congress nay regul ate a category of activity whose nmany

i nstances, taken together, substantially affect interstate

commerce."” United States v. Robinson, 119 F. 3d 1205, 1214 (5th

Cr. 1997), cert. denied, 522 U S. 1139 (1998) (citing Katzenbach

v. McCung, 379 U.S. 294, 300-301 (1964)).7

” The shortcoming in Jones was not that there was
i nsufficient evidence of interstate comrerce, but that there was
no evidence of commercial activity. |If there is no evidence of
commercial activity, the aggregation principle does not add
anything to the anal ysis.
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Contrary to Boone's contention (Br. 17-27), nothing in

United States v. Lopez, 514 U S. 549 (1995), or in Jones, calls

into question the validity of that principle as applied to this
case. As this Court held in Dascenzo, 152 F.3d at 1303 & n. 6,
"Lopez does not affect the constitutionality of statutes which
expressly require an effect on cormerce as an el enent of the
crime.” Unlike the Gun-Free School Zones Act of 1990, 18 U.S.C
922(q)(1)(A), involved in Lopez, Section 844(i) is limted to
arsons of buildings that are used in interstate conmerce or in
any activity affecting interstate conmmerce. The church at issue
here, and churches generally, are enconpassed within that
definition. Boone is thus incorrect in asserting (Br. 18) that
appl yi ng the aggregation principle here "would, in effect, give
Congress the Commerce Cl ause power to regulate all arsons.”
Moreover, the Court in Lopez noted that it was necessary to
"pile inference upon inference" in order to justify the Gun-Free
School Zones Act under the Commerce O ause. 514 U. S. at 567.
The Court expressed concern not only about the | ocal and
nonconmmer ci al character of schools but al so about the attenuated
connection between the protected buil dings (schools) and the
prohi bited activity (gun possession). 514 U S. at 564-68. This
case is unlike Lopez in both respects. First, unlike a publicly
supported school, a church conducts a private econom c enterprise
that constitutes commerce within the neeting of the statute. And

second, burning a church has an i medi ate and direct inpact on
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the church, requiring none of the inferences needed to establish
the inpact on a school of gun possession in the vicinity.

Nor does the decision in United States v. Mrrison, 120 S.

Ct. 1740 (2000), affect the viability of this Court's holding in
Dascenzo. In Morrison, the Court held that Congress | acked the
authority under the Commerce Cl ause to provide a federal civil
renedy for victinms of gender-notivated violence in the Violence
Agai nst Wonen Act of 1994 (VAWA), 42 U.S.C. 13981. The Court
"reject[ed] the argunment that Congress may regul ate noneconomnic,
violent crimnal conduct based solely on that conduct's aggregate
effect on interstate comerce.” 1d. at 1754; see also id. at
1751 ("thus far in our Nation's history our cases have upheld
Commerce Clause regulation of intrastate activity only where that
activity is economic in nature"). As the Court inplicitly
recogni zed in Jones, Congress has the authority to protect as
well as to regulate "property currently used in conmerce or in an
activity affecting comerce.” 120 S. C. at 1912; cf. NLRB v.
Jones & Laughlin Steel, 301 U S. 1, 36-37 (1937) ("The

fundanmental principle is that the power to regulate commerce is
the power to enact 'all appropriate legislation' for its
"protection or advancenent' * * * to adopt neasures 'to pronote
its growth and insure its safety’ * * * "to foster, protect,
control, and restrain.' * * * That power is plenary and may be
exerted to protect interstate conmerce 'no matter what the source
of the dangers which threaten it.'") (citations omtted). The

violence crimnalized by the VAWA was an attack agai nst a person,



- 21 -

not a commercial institution. The Court determ ned that the
connecti on between such attacks and interstate commerce was too
attenuat ed and woul d nake federal crinmes out of virtually al
violent crime and many other areas of traditional state
regul ation. Morrison, 120 S. CG. at 1752-1753. No such concerns
arise fromthe application of Section 844(i) to the arson of a
building that is actively used in comercial activities, since
the effect on interstate commerce is quite direct.

2. The Jury Instruction Did Not

Anti ci pate The Subsequent Deci sion
In Jones, But Any Error |s Harml ess

Al t hough defendants do not specifically challenge the jury
instructions in their appeals, the jury charge on interstate
commerce in this case was arguably m sleading, in light of the
subsequent decision in Jones. The decision in Jones established
t hat an owner-occupi ed private residence does not becone a
property used in commerce or an activity affecting interstate
commerce nmerely by virtue of the fact that it receives natura
gas from anot her state, provides collateral for a nortgage from
an out-of-state lender, or is the subject of insurance from an
out-of-state insurer. Thus, if the instruction suggested to the
jury that the statute covers any building that receives products
or conducts activities across state |lines, that would be an
i ncorrect statenent of the |law after Jones.

But unlike the owner-occupied, private residence in Jones, a
church engages in activities that properly can be characteri zed

as conmercial within the neaning of Section 844(i). A church is
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established for the purpose of providing services for its nenbers
-- in the formof a place, a | eader, and equi pnent for worship,
as well as other social services -- for which the nenbers pay by
maki ng contributions. Although those contributions are largely
vol untary, menbers of the church understand that the church
cannot provide services w thout financial support and are,
t herefore, encouraged to contribute in accordance with their
neans.

Mor eover, a church makes these services avail able not only
to menbers but al so to nonnenbers, including travelers from out
of state. A church is therefore nore akin to the rental property
in Russell than the private residence in Jones. |In light of that
fundamental difference between the activities of a church and the
activities of an owner-occupied, private residence, the court's
instructions correctly informed the jury that the various
interstate transactions of the church were sufficient to support
a determnation that the commerce of this church had the
Interstate character required by the statute.

To be sure, the instructions did not spell out the
di stinction between churches and owner-occupi ed, private
resi dences, because the trial occurred prior to the decision in
Jones. But that omission, if error, was harmess.¥ This Court

has hel d that an erroneous jury charge entitles a defendant to

¥ Error ininstructing the jury would be characterized as

"trial error” subject to harm ess error analysis. See Mlntyre
v. Wllianms, No. 99-1089, 2000 W. 873301 (11th G r. June 30,
2000); United States v. Burgess, 175 F.3d 1261, 1266-1267 (11lth
Cr. 1999).
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reversal of his or her conviction and renmand for a new trial on
the count in question only when a reasonable |ikelihood exists

that ""the jury applied the instruction in an inproper manner.'

United States v. Quinn, 123 F.3d 1415, 1428 (11th Cr. 1997)

(quoting United States v. Chirinos, 112 F.3d 1089, 1096 (1l1lth

Cr. 1997), cert. denied, 522 U S. 1052 (1998), and citing other
cases).?

In addition to the general principle, discussed at pp. 16-
17, supra, that churches engage in activities that are properly
characterized as comerce wthin the nmeaning of Section 844(i),
the interstate conmerce nexus was established here by evidence
concerning the relationship between St. Joe Baptist Church and
t he National Baptist Convention, its purchase of materials
necessary to provide services to its nmenbers from out-of-state,
and its receipt of contributions fromindividuals residing in
anot her state. Based upon that evidence and under instructions
required by Jones, no rational jury could have acquitted the
defendants on the basis that the governnent failed to prove that
the church was used in interstate cornmerce or an activity

affecting interstate commerce. See United States v. Neder, 197

F.3d 1122, 1129 (11th Cr. 1999), cert. denied, 120 S. C. 2717

(2000) (governnment nust show that evidence is so overwhel m ng

¥ This Court enploys de novo review when deternining
whet her the district court msstated the | aw when instructing the
jury or msled the jury to the prejudice of the defendant.
United States v. Chandler, 996 F.2d 1073, 1085 (11th Cr. 1993),
cert. denied, 512 U S. 1227 (1994).
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that no rational jury, properly instructed on el enent of an
of fense, could have acquitted).

In the alternative, if this court were to conclude that the
jury charge as given was m sl eading and requires reversal, then
t he case should be renmanded for retrial under a proper
i nstruction addressed to the issue created by Jones -- the
di stinction between a church and an owner-occupi ed, private
resi dence for purposes of the interstate conmerce el enment of 18

US C 844(i). United States v. Munt, 161 F.3d 675, 678 (1llth

Cir. 1998); Quinn, 123 F.3d at 1428. The only count affected by
such a reversal and remand woul d be Count Four, as Odom s
convi ction on Count Five was not challenged on this ground, and
t he convictions of Gdom and Boone on Count One were based not
only on 18 U.S.C. 844(i), but also 18 U S.C. 844(h)(1), to which
no Comrerce Cl ause chal | enge has been rai sed.
Il

ANY | NCONSI STENCY BETWEEN BOONE' S CONVI CTI ON FOR

CONSPI RING TO USE FIRE TO COW T A FEDERAL FELONY, IN

VI OLATION OF 18 U.S. C. 844(h)(1), AND HER ACQUI TTAL ON

THE TWDO COUNTS OF DAMAGE TO RELI G OQUS PROPERTY UNDER 18

U S.C 247, IS NOT GROUNDS FOR REVERSAL

Def endant Boone rai ses two i ssues concerning her conviction
under Count One of the indictnent for conspiring to violate 18
US. C 844(h)(1). First, she contends that the indictnment was
vague as to the elenents of the offense. Second, she argues that

the jury’ s verdict convicting her of that offense was

i nconsi stent with her acquittal of conspiring to damage religious
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property, in violation of 18 U S. C. 247(a)(1) and (c). Neither
of those argunents warrants reversal of her conviction.
A The District Court Properly Found That The

I ndi ct mrent WAs Not Vague As To The El enents
O The O fense

An indictnment nust be sufficiently specific to informthe
def endant of the charge against her in order to satisfy the

guarantee of the Sixth Amendment. United States v. Ranps, 666

F.2d 469, 474 (11th Cr. 1982). An indictnent neets that
requirenent if it sets forth the essential elenents of the crine.

United States v. Cole, 755 F.2d 748, 759 (11th Cr. 1985). An

"indictment for conspiracy to conmt a crimnal offense is not
required to be as specific as a substantive count.” 1bid.
(citation omtted). |If the indictnent sets forth the offense in

t he | anguage of the statute, it nmust be acconpanied with such a
statement of the facts and circunstances as will informthe
accused of the specific offense, com ng under the general

description, with which he is charged.'"™ Haming v. United

States, 418 U. S. 87, 117-118 (1974) (quoting United States v.

Hess, 124 U.S. 483, 487 (1888)). This Court has held that
"practical, rather than technical, considerations govern the
validity of an indictment[, and] [minor deficiencies that do not
prejudi ce the defendant” are not grounds for reversing a

conviction." United States v. Chilcote, 724 F.2d 1498, 1505

(1984).
On defendants’ pre-trial notions for dism ssal of the

i ndictnment, the district court found that the indictnent
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"sufficiently inforns the defendants of the charges they face
[and] * * * charges sufficient facts and circunstances to permt
t he defendants to present a defense in this case" (R2-125-4).
The court also considered and rejected the specific contention
that the indictnent was vague, uncertain, indefinite, and
anbi guous, stating that the indictnent "all eges facts, dates,
pl aces, and violations of specific statutory provisions" (R2-125-
1-2). Boone does not allege any prejudice to her fromthe
al | eged vagueness of the indictnent.

Boone raises for the first tine on appeal the argunent that
t he conspiracy count of the indictnment (Count One) is vague,
because the governnent failed to specify a predicate felony with
regard to the charge of conspiracy willfully to use fire to
commt a felony prosecutable in a court of the United States, in
violation of 18 U.S.C. 844(h)(1). Accordingly, this Court
reviews her claimonly for plain error. "For the Court to
correct plain error: (1) there nust be error; (2) the error nust
be plain; and (3) the error mnmust affect substantial rights."

United States v. Stevenson, 68 F.3d 1292, 1294 (11th Cir. 1995).

A plain error is an error that is "obvious" and is "clear under

current law." United States v. Hunphrey, 164 F.3d 585, 587 (11th

Cir. 1999) (quoting United States v. dano, 507 U S. 725, 734
(1993)). Wien an error is not raised in the district court, the
deci sion whether to correct it is within the sound discretion of
this Court. Qano, 507 U.S. at 732. This Court should not

exercise that discretion unless it "'seriously affect[s] the
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fairness, integrity or public reputation of judicial
proceedings.'" Ibid. (citations omtted).
There is no requirenent that the predicate fel onies be
specifically listed in the indictnment, so |long as the defendant

has actual notice of the charges. United States v. Johnson, 982

F.2d 1192, 1197 (8th Cir. 1992). In the anal ogous context of an
i ndi ctment charging that a defendant engaged in a continuing
crimnal enterprise in violation of 21 U S.C. 848, courts have
held that the failure to list the predicate felonies is not
grounds for reversal of a conviction where the defendant has
denonstrated no prejudice resulting fromthe failure of the
indictment to "spell out [the prosecution’s] theory in further

detail."” United States v. Zavala, 839 F.2d 523, 527 (9th Cr.),

cert. denied, 488 U S. 831 (1988).
In United States v. Becton, 751 F.2d 250, 256-257 (8th G

1984), cert. denied, 472 U S. 1018 (1985), the court of appeals
rejected the defendant’s claimthat the indictnment was

i mperm ssibly vague where it did not list the specific violations
of federal narcotics |law constituting the alleged continui ng
crimnal enterprise. The court held that due process my be
satisfied so long as the defendant has actual notice of the
charges. 751 F.2d at 256. The court noted that other counts of
t he indi ctnent gave the defendant adequate notice of the
underlying felonies and, furthernore, that the defendant failed
to "allege that any of the felonious activities proved at trial

took himby surprise.” |Ibid. See also Zavala, 839 F.2d at 527
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(no due process probl em where defendant vigorously contested the
counts that were central to the trial, and his defense was not
hi nder ed) .

In this case, Count One of the indictnment sets forth all of
t he underlying facts concerning the three felonies which the
governnment charged that the defendants conspired to conmit by the
use of fire, in violation of 18 U S.C. 844(h)(1). Those felonies
are intentional damage to religious real property in and
affecting interstate conmerce based on its religious character,
18 U.S.C. 247(a)(1l); intentional danage to religious real
property because of the race and col or of individuals associated
withit, 18 U S.C. 247(c); and malicious damage by fire of a
building used in interstate conmmerce, 18 U. S.C. 844(i). The
def endants knew that they were charged with conspiring to set
fire to St. Joe Baptist Church on a particular date. 1In
addition, two of the predicate felonies were specified in Count
Fi ve, which charged a substantive violation of 18 U. S.C.
844(h) (1), and the third was charged as a separate substantive
count, Count Four. Boone does not claimthat she was surprised
by any of the felonious activity proved at trial, nor that she
was unable to nount a defense as to those felonies. Accordingly,
her claimthat the district court erred in refusing to dism ss
the indictnment as vague shoul d be rejected.

B. The Inconsistency O The Jury’s Verdict Is
Not A Reason For Reversal

Boone al so argues that the jury' s verdict was inconsistent

because she was convicted for conspiring to violate Section
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844(h) (1) but was acquitted of conspiring to violate 18 U S. C
247(a) (1) and (c), which were specified as the predicate felonies
for the Section 844(h)(1) violation el sewhere in the indictnent
(see Count 5, R2-34-6-7). Boone acknow edges (Br. 31), citing
United States v. Funt, 896 F.2d 1288, 1293 (11th Cr. 1990), and

United States v. Church, 955 F.2d 688, 695 (11th Cr.), cert.

denied, 506 U. S. 881 (1992), that inconsistent verdicts are not
grounds for reversal. Relying on this Court’s statenent in Funt
that inconsistent jury verdicts are not "necessarily" cause for
reversal, she argues that this case is distinguishable from Funt
and Church. She contends that the district court "apparently
agreed" that the verdict was inconsistent and that it erroneously
attenpted to make it consistent by resolving the alleged

19 She clainms that the

anbiguity of the indictnent agai nst her.
district court should have applied the rule of lenity to resolve

the ambiguity in her favor instead. This reasoning is flawed.

1 Even if the district court agreed that the verdict was
i nconsistent (Br. 31), that fact would not add anything to the
anal ysis, since the Suprene Court has refused to reverse
convi ctions based on inconsistencies conceded by the United
States. See United States v. Powell, 469 U S. 57, 61 n.5 (1984).

1 Boone’' s suggestion that the judge should have applied a
rule of lenity in interpreting the alleged anbiguity in the
i ndi ct ment about the predicate felonies for the conspiracy to use
fire in the comm ssion of a federal felony ignores the fact,
acknow edged in Powell, that the inconsistent verdict was |ikely
to have been a product of juror lenity in the first place.
Moreover, while the rule of lenity is applicable in construing a
crimnal statute, see, e.qg., Lewis v. United States, 445 U S. 55,
65 (1980) ("touchstone"™ of the rule of lenity "is statutory
anbiguity"), Boone points to no case requiring a district court
to apply a rule of lenity to the interpretation of an indictnent.
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The rule stated by this Court in Funt and Church was based

upon the Suprenme Court’s decision in United States v. Powell, 469

U S 57 (1984). In Powell, the Court exam ned the continued

validity of its holding in Dunn v. United States, 284 U. S. 390

(1932), that a defendant convicted on one count could not attack
his conviction as inconsistent with an acquittal on another
count, in light of decisions in a nunber of courts of appeals

t hat had begun to "carve exceptions out of the Dunn rule.”
Powel |, 469 U. S. at 63-64. In reaffirmng the rule in Dunn, the

Court st ated:

[1]nconsistent verdicts -- even verdicts that acquit on
a predicate offense while convicting on a conpound
of fense -- should not necessarily be interpreted as a

wi ndfall to the Governnent at the defendant’s expense.

It is equally possible that the jury, convinced of

guilt, properly reached its conclusion on the conmpound

of fense, and then through m stake, conprom se, or

lenity, arrived at an inconsistent conclusion on the

| esser of fense.
Id. at 65. Since the governnent cannot appeal an acquittal under
t he Doubl e Jeopardy Clause, "it is hardly satisfactory to all ow
the defendant to receive a newtrial on the conviction as a
matter of course.” [bid. The Court concluded, therefore, that
i nconsi stent verdicts should not be reviewable, and it rejected,
"as i nprudent and unworkable,” a rule that would permt an
i ndi vidual i zed assessnent of the reason for the inconsistency,
since it would be based either on "pure specul ation" or woul d
require a court to inquire into the jury's deliberations. 1d. at

66. Thus, Boone's contention that the circunstances of this case
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permt an exception fromthe general rule is contrary to the | aw
announced in Powel| .

Accordi ngly, Boone’s conviction for conspiracy to use fire
to commt a federal felony should be affirnmed.

1]

ANY | NCONSI STENCY BETWEEN ODOM S CONVI CTI ON FOR

VI CLATION OF 18 U. S.C. 844(h)(1) AND H S ACQUI TTAL ON

THE TWO COUNTS SPECI FI ED I N THE | NDI CTMENT AS PREDI CATE

OFFENSES FOR THAT VI OLATION IS NOT GROUNDS FOR REVERSAL

Qdom argues (Br. 17-21) that his conviction under Count Five
of the indictnment (R2-34-6-7) for using fire to commt a felony
prosecutable in a court of the United States, in violation of 18
U S.C 844(h)(1), cannot stand, because it is inconsistent with
his acquittal on the two counts of violating 18 U S.C. 247 that
were specified in Count Five as the predicate felonies for the
844(h) (1) violation (see R2-34-7). This is the only challenge he
makes to his conviction under Count Five.

The argunents made in Part |1, supra, which denonstrate that
i nconsi stency of a verdict is not grounds for overturning a

conviction, are fully applicable here and will not be repeated.

Mor eover, the Suprenme Court in United States v. Powell, 469 U S

57, 67-68 (1984), rejected creating an exception based upon the

preci se situation at issue here. The Court noted that the

defendant in Dunn v. United States, 284 U S. 390 (1932), was
acquitted both of unlawful possession and unl awful sal e of

unl awful |iquor but was convicted of maintaining a nuisance by
keepi ng unl awful liquor for sale at a specified | ocation.

Powel |, 469 U.S. at 67-68. The Court noted that Dunn could not
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have been convicted on the nui sance count w thout finding that he
possessed or sold liquor. 1bid.

Odom nakes the additional argunent that reversal is
warranted in his situation, because the court instructed the jury
that it nust acquit on Count Five unless it found the defendant
guilty under Counts Two or Three, or both. He acknow edges (Br.
20), however, that the Supreme Court in Powell held that an
i nconsi stent verdict is not grounds for reversal even where the
district court instructs the jury that they nust find the
defendant guilty of a predicate offense in order to convict on a
conpound of fense. The Court in Powell stated that "[a]lthough
such an instruction mght indicate that the counts are no | onger

i ndependent, if inconsistent verdicts are neverthel ess reached

those verdicts are still likely to be the result of m stake, or
lenity, and therefore are subject to the Dunn rationale." 469
U S at 68.

Accordingly, Gdom s conviction for using fire to commt a
felony prosecutable in the courts of the United States shoul d be
uphel d.

|V

THE RESTI TUTI ON ORDER ENTERED AGAI NST DEFENDANT BOONE

SHOULD BE AFFI RMED, BECAUSE THERE |'S NO EVI DENCE THAT

SHE W THDREW FROM THE CONSPI RACY BEFORE THE CHURCH WAS

BURNED

Def endant Boone argues (Br. 32-36) that the district court
exceeded its authority in finding her liable, jointly and

severally with co-conspirators Odom Cunbie, and M chael Wods,

for over $96,000 in restitution to St. Joe Bapti st Church,
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pursuant to 18 U.S.C. 3663. As Boone admits (Br. 32 n.5), she
did not object to the restitution order at sentencing, and,
therefore, the legality of this portion of her sentence is
reviewabl e only for plain error.

The basis for this argunent is Boone's claim (Br. 32) that
the record shows that she withdrew fromthe conspiracy before
def endant Odom and others returned to the church a second tine
and set the church on fire. Wthdrawal is an affirmative
def ense, which the defendant has the burden of proving, and that

burden is substantial. United States v. Finestone, 816 F.2d 583,

589 (11th G r. 1987), cert. denied, 485 U S 972 (1988). It is
not sufficient nmerely for a defendant to cease his activity in a

conspiracy. United States v. Young, 39 F.3d 1561, 1571 (11th

Cr. 1994); United States v. Hogan, 986 F.2d 1364, 1375 (1l1th

Cr. 1993); United States v. LeQuire, 943 F.2d 1554, 1564 (1l1th

Cr. 1991), cert. denied, 505 U S. 1223 (1992). The well -

established law in this Court requires that in order to withdraw

fromthe conspiracy, and thus to avoid further liability for his
or her actions, a defendant "nust prove that he undert ook
affirmati ve steps, inconsistent with the objects of the
conspiracy, to disavow or to defeat the conspiratorial

obj ectives, and either conmuni cated those acts in a nmanner
reasonably cal cul ated to reach his co-conspirators or disclosed
the illegal scheme to |law enforcenent authorities.” Hogan, 986

F.2d at 1375. Boone has failed to show that she neets that test.
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Wiile it is true that Boone left the vicinity of St. Joe
Baptist after Patrick Redditt insisted that M chael Wods put out
the first fire that was set and that she nay not have anti ci pated
that Odom and others would return to the church and set a second
fire, she remains liable for their actions, because she failed to
take any affirmative steps to di savow the objective of the
conspiracy let alone to comruni cate such a di savowal in any way
to the other participants and co-conspirators. The record does
not reveal any such steps, and Boone points to no evidence of any
steps, that she took to persuade the others to abandon the plan
to burn the church or that she otherw se took actions that m ght
have thwarted the | ater realization of that plan. See R5-281
(testinony of Mchael Wods that no one except Patrick Redditt
di scouraged himfromburning St. Joe Baptist). Boone admts (Br.
35) that she did not conmunicate the schene to | aw enforcenent
officials, but she submts (Br. 35) that by |eaving the church
after the first fire was extingui shed and not returning, she took
"an affirmative step inconsistent with the objects of
conspiracy." Wuat she did, however, was nothing nore than cease
her own participation in the schene. That is not sufficient to

establish withdrawal fromthe conspiracy. United States v.

LeQuire, supra.

The absence of any affirmative steps on her part is
particularly significant, because it was Boone who suggested
burning the church after the defendants could not find the car

they originally set out to burn. Her initial incitenent to "burn
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t he ni gger church" renmi ned operative, because she took no steps
to counternmand that proposal.

Accordingly, the restitution order entered by the district
court does not exceed the loss attributable to her conduct and
her co-conspirators’' conduct.

CONCLUSI ON

For the foregoing reasons, the convictions on all counts
should be affirnmed. Alternatively, if the Court determ nes that
the jury charge requires reversal as to charges under 18 U S. C
844(i), then Odom s conviction on Count Four, the only count
affected by that determ nation, should be remanded for retrial
under an instruction addressed to the issue created by the
i nterveni ng decision in Jones.

Respectful ly subm tted,

BI LL LANN LEE
Assi stant Attorney General

JESSI CA DUNSAY SI LVER
MARI E K. MELDERRY
Att or neys
Departnent of Justice
P. O Box 66078
Washi ngton, D.C. 20035-6078
(202) 514-3068

2/ The convictions on Count One can stand, because the jury
found not only a conspiracy to violate Section 844(i), but also
Section 844(h)(1), to which no Commerce Cl ause chal | enge has been
rai sed.
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