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INTRODUCTION AND SUMMARY

The issue before the Court is whether a servicemember may sue the State of
New Mexico in state court under the Uniformed Services Employment and
Reemployment Rights Act (USERRA), 38 U.S.C. 4301 et seq. That issue breaks
down into three questions for this Court to consider: 1) Whether Congress
subjected all States to suit in state court when it amended USERRA, or only States
that consent to suit; 2) Whether Congress has the authority to subject Statesto suit
In state court without their consent when it legislates pursuant to its War Powers;
and 3) Whether New Mexico consented to suit. We urge this Court to conclude
first that Congress, in 38 U.S.C. 4323(b)(2), plainly subjected all Statesto suit in
their state courts — not just those that consent to suit, and second, that Congress
does have the authority to subject States to suit under its Article | War Powers. If
it reaches those conclusions, this Court will not need to decide — and so this brief
does not address — whether New Mexico has consented to USERRA suitsfiled in
state court.

Congress used its power to subject States to suit in state court when it
enacted Section 4323(b)(2), which provides: “In the case of an action against a
State (as an employer) by a person, the action may be brought in a State court of
competent jurisdiction in accordance with the laws of the State.” Neither the text

of this provision, nor its history, nor common sense, support the notion that it is
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meant to apply only to the States — just one by New Mexico’ s reckoning — that
consent to suit. Instead, the statute’ s text and history, and logic, very clearly
demonstrate that Congress intended to give servicemembers the right to sue state
employersin state court.

This Court should hold that Congress has the authority under its War Powers
to authorize private USERRA suits against state employers. Because the Founding
Fathers did not want the federal government to be limited in its ability to wage
war, the Constitution delegates war powers to the national government exclusively
and prohibits States from going to war without the approval of Congress (except in
very limited circumstances). Where exclusive power is given to the Federa
Government, States' sovereignty — including immunity to private suit —is
subordinate to national authority.

INTEREST OF THE UNITED STATES

The United States has a strong interest in defending USERRA’s
congtitutionality. The Secretary of Labor has substantial administrative and
enforcement responsibilities under USERRA, 38 U.S.C. 4321-4333, and has
promulgated regulations implementing the statute, 20 C.F.R. Pt. 1002. The
Attorney General enforces USERRA in court against state and private employers.
38 U.S.C. 4323. The United States has intervened in several federal USERRA

casesin order to argue that Congress has constitutional authority, under its War
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Powers, to authorize private individualsto bring USERRA claims against state
employers. See, e.g., Weaver v. Madison City Bd. of Educ., No. 5:11-cv-03558
(N.D. Ala.), and Mclntosh v. Partridge, 540 F.3d 315 (5th Cir. 2008)."
ARGUMENT
A SERVICEMEMBER HASA RIGHT TO SUE THE STATE OF NEW
MEXICO IN STATE COURT UNDER USERRA REGARDLESS OF
WHETHER THE STATE CONSENTSTO SUIT
A.  Legal Framework
This case presents alegal issue that requires this Court to interpret both the
Uniformed Services Employment and Reemployment Rights Act (USERRA), 38
U.S.C. 4301 et seq., and the United States Supreme Court’s Eleventh Amendment
sovereign immunity jurisprudence.? Since the relevant part of the statute was
enacted in response to developmentsin the Supreme Court’ s sovereign immunity
jurisprudence, we discuss sovereign immunity jurisprudence first.
1. The Eleventh Amendment of the United States Constitution has long

been understood to affirm that, in general, States retained their immunity when

they joined the union. Pennhurst Sate Sch. & Hosp. v. Halderman, 465 U.S. 89,

! Asthisissueisapurely legal one, and the parties briefs recount the factual
and procedural history of this case, this brief does not include a“summary of
proceedings’ section. See Rule 12-213(B) NMRA.

> The United States agrees with the parties that this Court should review de
novo the purely legal issue raised in this case.
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97-99 (1984). Thisimmunity includes immunity to “asuit brought by a citizen
against hisown State.” 1d. at 98; seealso Hansv. Louisiana, 134 U.S. 1, 10
(1890). There are two circumstances in which a State may, despite its sovereign
immunity, be sued by an individual. Thefirst iswhen the State consents to the
suit: States can clearly be sued by individualsin either state court or federal court
If they consent to the suit. Pennhurst State Sch. & Hosp., 465 U.S. at 99. The
second is when Congress validly abrogates state sovereign immunity. But
Congress's authority to override state sovereign immunity is limited, and the
Supreme Court’ s understanding of those limits has evolved in recent years.

There are four relevant stages in the evolution of the Supreme Court’s
sovereign immunity jurisprudence. During the first stage, which lasted at |east
through the early-1990s, it was widely held “that Congress has the authority to
abrogate States' immunity from suit when legislating pursuant to the plenary
powers granted it by the Constitution.” Pennsylvania v. Union Gas Co., 491 U.S.
1, 15(1989). In Union Gas, the Supreme Court concluded that Congress has the
power to alow individuals to sue States when it enacts legidation under the
Commerce Clause. Id. at 23.

The second stage came when the Supreme Court overruled Union Gasin
Seminole Tribev. Florida, 517 U.S. 44, 66 (1996). The Court stated that “[t]he

Eleventh Amendment restricts the judicial power under Articlelll, and Article |
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cannot be used to circumvent the constitutional limitations placed upon federal
jurisdiction.” Id. at 72-73. At the time, courts interpreted this statement to be a
categorical rule that no Article I power could provide valid authority for Congress
to subject States to suit by private individuals.

The third stage in this evolution broadened the sovereign immunity
protected by the Constitution. The Supreme Court, in Alden v. Maine, 527 U.S.
706, 741 (1999), considered “[w]hether Congress has authority under Article | to
abrogate a State’ s immunity from suit in its own courts,” and decided that it does
not. Id. a 745 (“[T]he States do retain a constitutional immunity from suit in their
own courts.”). The Court thus held that the same limits on Congress's authority to
subject States to suit that apply in federal court also apply in state court. Id. at 754-
759.

Finaly, the fourth stage came with the Supreme Court’ s decision in Central
Virginia Community College v. Katz, 546 U.S. 356 (2006). In Katz, the Supreme
Court ruled that at least one Article | power, the Bankruptcy Clause, can provide a
basis for subjecting States to suits by individuals. Id. at 362-363. The Supreme
Court thus made clear that, despite statements in both Seminole Tribe and Alden
that indicate that no Article | power may ever provide avalid basis for Congressto

authorize private suits against States, that is, in fact, not the rule.
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2. USERRA was enacted during the first stage in the sovereign immunity
jurisprudence timeline. It generally prohibits employment discrimination against
members of the armed forces and ensures their reemployment after active duty.
When it was first enacted, it gave federal and state courts jurisdiction over all
USERRA actions, including actions against a state employer. See Uniformed
Services Employment and Reemployment Rights Act of 1994, Pub. L. No. 103-
353, § 2, 108 Stat. 3149, 3165, amended by the V eterans Programs Enhancement
Act of 1998, Pub. L. No. 105-368, § 211(a), 112 Stat. 3315, 3329 (providing that
“[t]he district courts of the United States shall have jurisdiction” over al USERRA
actions, including suits against a State employer). At that time, there was no
guestion that Congress had the authority to enact the provision.

But there was some question about Congress' s authority once the second
stage began with the Supreme Court’ s decision in Seminole Tribe. USERRA was

enacted pursuant to Congress's Article | War Powers,® and Seminole Tribe

* Itisclear that USERRA was enacted pursuant to Congress's War Powers.
USERRA protects members of the armed forces from employment discrimination
and grants them aright to reemployment when they return from military service.
Congress's stated purpose in enacting this statute was “to encourage noncareer
service in the uniformed services by eliminating or minimizing the disadvantages
to civilian careers and employment which can result from such service.” 38 U.S.C.
4301(a)(1). That purposeisdirectly relevant to Congress's War Powers authority.
Cf. Johnson v. Robison, 415 U.S. 361, 376 (1974) (legislation providing
educational benefits to veterans “is plainly within Congress’ Art. I, 8 8, power ‘to
raise and support Armies'”). Federal courts of appeals have uniformly held that

(continued...)
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indicated that Congress lacked authority to subject States to suit when acting
pursuant to an Article | power. Indeed, applying Seminole Tribe, some federal
district courts held that USERRA’ s provision subjecting state employersto suit in
federal court was unconstitutional. See Velasquez v. Frapwell, 994 F. Supp. 993
(S.D. Ind. 1998), vacated in part, 165 F.3d 593 (7th Cir. 1999); Palmatier v.
Michigan Dep’t of Sate Police, 981 F. Supp. 529 (W.D. Mich. 1997).

Congress viewed States' assertions of sovereign immunity to USERRA
claimsin the wake of Seminole Tribe as a particular threat to national security. In
1998, Congress responded by amending USERRA. See H.R. Rep. No. 448, 105th
Cong., 2d Sess. 6 (1998). The House Report stated that the cases dismissing
USERRA claims on sovereign immunity grounds “threaten not only along-
standing policy protecting individuals employment right, but also raise serious
guestions about the United Stateq]’'] ability to provide for a strong national
defense.” 1d. at 5. The Report explained further that the proposed |egidation was

“to assure that the policy of maintaining a strong national defenseis not

(...continued)

Congress enacted USERRA, and its predecessor laws, pursuant to its War Powers.
See, e.g., Bedrossian v. Northwestern Mem'| Hosp., 409 F.3d 840, 843 (7th Cir.
2005); Diaz-Gandia v. Dapena-Thompson, 90 F.3d 609, 616 (1st Cir. 1996);
Reopell v. Massachusetts, 936 F.2d 12, 15-16 (1st Cir.), cert. denied, 502 U.S.
1004 (1991); Ped v. Florida Dep't of Transp., 600 F.2d 1070, 1080-1081 (5th Cir.
1979); Jennings v. Illinois Office of Educ., 589 F.2d 935, 937-938 (7th Cir.), cert.
denied, 441 U.S. 967 (1979).
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Inadvertently frustrated by States refusing to grant employees the rights afforded to
them by USERRA.” 1bid.

The amendment replaced the original enforcement and jurisdictional
provision with language that provides successive distinct statements of jurisdiction
for different kinds of cases. The provision states:

(1) Inthe case of an action against a State (as an employer) or a

private employer commenced by the United States, the district courts

of the United States shall have jurisdiction over the action.

(2) Inthe case of an action against a State (as an employer) by a

person, the action may be brought in a State court of competent

jurisdiction in accordance with the laws of the State.

(3) In the case of an action against a private employer by a person, the
district courts of the United States shall have jurisdiction of the action.

38 U.S.C. 4323(b). Under Subsections 4323(b)(1) and (3), federal courts are given
jurisdiction over suits against non-state parties and over suits brought by the
United States against state employers. Section 4323(b)(2) authorizes suits by
private individuals against state employers in state court.

The developmentsin the Supreme Court’ s sovereign immunity
jurisprudence that occurred in the third and fourth stages described above directly
affect the USERRA enforcement provision Congress enacted in response to
Seminole Tribe. First, under Alden, it isnow clear that a State’ s constitutional
sovereign immunity is the same for suitsin state court asit isfor suitsin federa

court; asaresult, if Congress lacks the power to subject States to private federal
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USERRA suits, it aso lacks the power to subject them to private state-court
USERRA suits. In other words, while Congress was concerned after Seminole
Tribe about its authority to subject Statesto suit under its War Powers, it
reasonably thought it could sidestep the issue by authorizing suit in state courts
rather than in federal court. After al, Seminole Tribe did not purport to impose
any limit on Congress' s authority to authorize suit in state courts. But Alden made
this attempt to avoid the impact of Seminole Tribe ineffective by revealing that
States enjoy the same constitutional sovereign immunity in state court as in federal
court.

Second, it is however now also clear in view of Katz that Seminole Tribeis

not an absolute bar to Congress' s subjecting States to suit when acting pursuant to
an Article | power. Congress clearly thought that it was, or at least that it very

likely was, when it amended USERRA in 1998.* That was the whole reason for

* During a hearing before the House Committee on Veterans' Affairs that
ultimately led to the 1998 amendment of USERRA'’ s enforcement provision, one
member of Congress specifically argued that Seminole Tribe would not apply to
statutes enacted pursuant to Congress's War Powers. See Hearing on USERRA,
Veterans Preference In the VA Education Services Draft Discussion Bill: Hearing
Before the Subcomm. on Educ., Training, Emp’t, and Hous., 104th Cong., 2d Sess.
19-20 (1996) (statement of Rep. Buyer). The witness, George Washington Law
Professor Jonathan Seigel, responded “personally, | find the argument that you’ ve
just made quite persuasive,” and opined that “if any of Congress’ Article | powers
carry with them the ability to abrogate states' sovereign immunity, certainly, the
military powers should befirst onthelist.” Id. at 20.
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the amendment. Now, however, we know that at least one Article | power, the
Bankruptcy Clause, can supply avalid basis for Congress to subject States to
private suit. Other Article | powers, such as the Commerce Clause, plainly may
not be used to subject Statesto private suit. This Court should conclude that the
War Powers, like the Bankruptcy Power, give Congress the authority to subject
States to private suit.

These devel opments mean that, in the end, it turns out there was really no
need for Congress to have limited private suits against States to state court. After
Alden, it is clear that Congress's authority to subject States to private suit is the
samein state court asit isin federal court. Asexplained below, Katz provides a
compelling basis to conclude that Congress has authority under its War Powers to
subject States to suit. But Katz does not alter Alden and therefore that conclusion
necessarily applies to Congress's authority in both state and federal court. Thus, if
Congress were to revisit theissue in light of Alden and Katz, it could once again
authorize private USERRA suits against States in both state and federal court.

It is accordingly instructive that Congress has recently considered amending
USERRA to give servicemembers the right to sue state employersin federal court
aswell asin state court. Two billsintroduced during the 112th Congress proposed
replacing the current Section 4323(b)(2) with aprovision that reads. “In the case

of an action against a State (as an employer) by a person, the action may be
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brought in the appropriate district court of the United States or State court of
competent jurisdiction.” See S. 3233, 112th Cong. § 2(a)(2) (2012); H.R. 6015,
112th Cong. 8§ 2(a)(2) (2012). While the 112th Congress did not act on these
proposals, they may be reintroduced and acted upon during the 113th Congress.

3. The Supreme Court has frequently explained that determining whether
Congress has abrogated state sovereign immunity requires atwo-part inquiry.
Courts must decide whether Congress has made “its intention to abrogate
unmistakably clear in the language of the statute” and whether Congress acted
“pursuant to avalid exercise of its power.” See Nevada Dep’'t of Human Res. v.
Hibbs, 538 U.S. 721, 726 (2003). Both parts of the test are satisfied here, and we
discuss them in turn.

B.  Section 4323(b)(2) Subjects All Sates To Private Suits In State Court, Not
Only States That Have Consented To Suit

Section 4323(b)(2) of Title 38 provides “In the case of an action against a
State (as an employer) by a person, the action may be brought in a State court of
competent jurisdiction in accordance with the laws of the State.” New Mexico

argues that the words “in accordance with the laws of the State” are a caveat that
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means that Congress only intended servicemembers to be able to sue to enforce
USERRA rights against state employersif they live in a State that consents to suit.”
The argument fails for severa reasons. First, the plain text of Section
4323(b)(2) does not support it. The most natural reading of the provision asa
wholeisthat it provides that the suit “may be brought in a State court,” but that the
litigant is responsible for filing the suit in the correct state court and must comply
with the applicable procedures and rules when filing. Legidlative history supports
thisreading. The House Report’ s section-by-section analysis describes Section
4323(b)(2) as “codify[ing] existing law that provides that state courts have
jurisdiction to hear complaints brought by persons alleging that the State has
violated USERRA.” See H.R. Rep. No. 448, 105th Cong., 2d Sess. 6 (1998).
Second, New Mexico's strained reading of Section 4323(b)(2) interprets
Congress's 1998 amendment of USERRA as accomplishing precisely the opposite

of what Congress intended. The clear, and expressly stated, purpose of the

amendment was to ensure that state-employed servicemembers would continue to

> This erroneous interpretation of the statute was first tentatively advanced
in dicta by the Alabama Supreme Court and has been adopted by three other state
court since. See Larkinsv. Department of Mental Health & Mental Retardation,
806 So. 2d 358, 363 (Ala. 2001); see also Smith v. Tennessee Nat’| Guard, No.
M2012-00160-COA-R3CV, 2012 WL 3249600 (Tenn. Ct. App. Aug. 8, 2012);
Anstadt v. Board of Regents of Univ. Sys. of Ga., 693 S.E.2d 868 (Ga. Ct. App.),
reconsideration denied (Apr. 7, 2010), cert. denied (Oct. 4, 2010); Janowski v.
Division of Sate Police, 981 A.2d 1166 (Del. 2009).
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be able to enforce their USERRA rights after Seminole Tribe. It accordingly
makes no sense to conclude that Congress changed the law to provide that States
can only be sued if they choose to be. Indeed, if this were Congress'sintent, there
would have been no reason to limit suits against States to state court because a
State that waives its sovereign immunity can clearly be sued in federal court as
well.

New Mexico acknowledges that, in its 1998 amendment of the statute,
Congress was attempting to avoid the “ Seminole problem” (Br. 15). If thisistrue,
and it is, then Section 4323(b)(2) cannot be interpreted to give servicemembers a
right they indisputably had before and after Seminole Tribe in both state and
federal court — the right to sue a State that consents to the suit. The way that
Congress was attempting to avoid the “ Seminole problem” when it enacted Section
4323(b)(2) was to give servicemembers aright to sue in state court. As explained
above, Seminole Tribe seemed, at the time, to indicate that War Powers, because
they arein Article I, could not be used to subject States to private suit in federal
court. Seminole Tribe did not, however, say anything about Congress's authority
to subject States to suit in state court. So it made perfect sense for Congressto
suppose they still had authority to subject States to private USERRA suits in state
court, even if they did not have the same authority in federal court. Indeed, the one

federal court of appeals to address Congress's War Powers authority to subject



-15-
States to suit stated — in an opinion that was vacated after Congress amended the
statute — “since the Eleventh Amendment does not bar suits against states in state
courts, * * * [the plaintiff] could have brought his USERRA suit in an Indiana state
court.” Velasquezv. Frapwell, 160 F.3d 389, 394 (7th Cir. 1998), opinion vacated
in part, 165 F.3d 593 (7th Cir. 1999) (emphasis added).

Indeed, even the Alabama Supreme Court, where this argument originated,
did not seem to be actually convinced that Section 4323(b)(2) gives States carte
blanche to choose whether to be subject to USERRA suits. It said only that
Section 4323(b)(2) “arguably” includes deference to state laws dealing with waiver
of immunity from suit, and “[t]o the extent that” thisistrue, the provision is
congtitutional. Larkinsv. Department of Mental Health & Mental Retardation,
806 So. 2d 358, 363 (Ala. 2001).

This Court should reject New Mexico’s strained reading of the Section
4323(b)(2) that is so at odds with the reason for its enactment and which
effectively rendersit anullity.

C.  Acting Pursuant To Its War Powers, Congress Validly Subjected States To
Private USERRA Suits

1. In Katz, the Supreme Court based its conclusion that the Bankruptcy
Clause authorizes Congress to subject States to private suit on a historica analysis.
It examined the intent of the Founding Fathers in drafting and including the

Bankruptcy Clause in the Constitution, the understanding of the States in ratifying
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the Constitution, as well as early congressional efforts to exercise authority under
the Clause. Katz, 546 U.S. at 362-373. The Court concluded that States largely
ceded their authority in the area of bankruptcy to the national government, and
thereby gave up thelr immunity to certain private suits. 1d. at 373, 377-378. In
other words, as to certain bankruptcy proceedings, “the States agreed in the plan of
the Convention not to assert [sovereign] immunity.” Id. at 373. Thus, the Court
ultimately held that:

The relevant question is not whether Congress has “abrogated” States

immunity in proceedings to recover preferentia transfers. The

guestion, rather, is whether Congress' determination that States should

be amenabl e to such proceedings is within the scope of its power to

enact “Laws on the subject of Bankruptcies.” We think it beyond
peradventure that it is.

Id. at 379 (citation and footnote omitted).

2. A historical anaysisof the origin of Congress's authority to “declare
War,” to “raise and support Armies,” to “provide and maintain a Navy,” and to
“[r]equlat[e] * * * theland and naval Forces’ leads to the same conclusion. The
Founding Fathers plainly did not want the nation to be limited in its ability to wage
war. For that reason, the Constitution delegates war powers to the national
government exclusively and prohibits States from making war absent consent of
Congress (except in very limited circumstances). In addition, the individual States

never possessed war powers and therefore could not retain sovereignty in that area.
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a. The Founding Fathers recognized the unique importance of the power to
wage and prepare for war and the need for that power to be uninhibited. All the
powers enumerated in Article | are important to the government’ s effectiveness
and vitality, but Congress' s War Powers are qualitatively different. The very
survival of the nation depends directly on Congress's ability to exercise its War
Powers. Having just fought a bitter war for independence, the Founding Fathers
were painfully aware that the nation’ s existence depended on its ability to raise and
support an army and anavy. In order to create a central government strong enough
to defend the nation, the Founding Fathers opted to locate all of the War Powers
within the federal government, allotting certain powers to Congress and others to
the President. The Founders understood the danger of limiting the nation’s ability
to wage war; as Alexander Hamilton wrote in Federalist No. 23 “The
circumstances that endanger the safety of nations are infinite, and for this reason
no constitutional shackles can wisely be imposed on the power to which the care of
itiscommitted.” The Federaist No. 23, at 149 (Clinton Rossiter ed., 1961). He
alsowrote: “[1]t must be admitted * * * that there can be no limitation of that
authority[,] which isto provide for the defense and protection of the community[,]
In any matter essential to its efficacy — that is, in any matter essentia to the
formation, direction, or support of the NATIONAL FORCES.” Id. at 149-150.

Similarly, in Federalist No. 41, James Madison stated: “Security against foreign
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danger is one of the primitive objects of civil society. It isan avowed and essential
object of the American Union. The powers requisite for attaining it, must be
effectually confided to the federal councils. * * * Itisin vain to oppose
constitutional barriersto the impulse of self-preservation.” The Federalist No. 41,
at 252-253 (Clinton Rossiter ed., 1961).

The Constitution’s framework evidences the Founders' intent to give the
War Powers exclusively to the national government and to prevent interference by
the States with those powers. The Constitution gives Congress the authority to
“declare War,” to “raise and support Armies,” to “provide and maintain a Navy,”
and to “[r]egulat[g] * * * theland and naval Forces.” U.S. Const. Art. I, 88, CL.
11-14. The Constitution aso explicitly forbids any State, except when invaded or
in imminent danger, from engaging in war without the consent of Congress. “No
State shall, without the Consent of Congress, * * * engage in War, unless actually
invaded, or in such imminent Danger as will not admit of delay.” U.S. Const. Art.
I, 810, Cl. 3.

This exclusive national authority regarding war supersedes state sovereignty,
including a State’ s sovereign immunity to individual lawsuits. The clearest
evidence of thisisfound in the Federalist Papers. In Federalist No. 81, Alexander
Hamilton wrote:

It isinherent in the nature of sovereignty not to be amenable to the
suit of an individual without its consent. Thisisthe general sense, and
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the general practice of mankind; and the exemption, as one of the
attributes of sovereignty, is now enjoyed by the government of every
State in the Union. Unless, therefore, thereis a surrender of this
immunity in the plan of the convention, it will remain with the States.
* * * The circumstances which are necessary to produce an alienation

of State sovereignty were discussed in considering the article of
taxation, and need not be repeated here.

The Federalist No. 81, at 486-487 (Clinton Rossiter ed., 1961). The Supreme
Court has adopted Hamilton’sview. In Hansv. Louisiana, 134 U.S. 1, 18-20
(1890), it cited this passage in full, and concluded that it was in accord with the
views of James Madison and John Marshall. Indeed, this passage from Federalist
No. 81 has become central to the Supreme Court’ s Eleventh Amendment
jurisprudence, and the court has cited it dozens of times. See, e.g., Sossamon v.
Texas, 131 S. Ct. 1651, 1657 (2011); Alden, 527 U.S. at 716-717. Thus, in view of
the Founders, immunity to private suit is afundamental aspect of States
sovereignty.

But, Hamilton also clearly stated that that immunity is not absolute, and he
allowed that it may, in certain respects, have been surrendered “in the plan of the
convention.” The Federalist No. 81, at 486-487 (Clinton Rossiter ed., 1961).
Hamilton did not explain in Federalist No. 81 what is necessary to effect such a
surrender, but instead referred to a previous discussion of “[t]he circumstances
which are necessary to produce an alienation of State sovereignty,” which isfound

in Federalist No. 32. See Katz, 546 U.S. at 377 n.13; see al'so Seminole Tribe, 517
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U.S. at 145-146 (Souter, J., dissenting). In Federalist No. 32, Hamilton discussed

the three circumstances in which the Constitution gives exclusive authority to the

national government and effects a corresponding “alienation of State sovereignty”:

[A]s the plan of the convention aims only at a partial union or
consolidation, the State governments would clearly retain all the rights
of sovereignty which they before had, and which were not, by that act,
exclusively delegated to the United States. This exclusive delegation,
or rather this aienation, of State sovereignty, would only exist in three
cases. where the Constitution in express terms granted an exclusive
authority to the Union; where it granted in one instance an authority to
the Union, and in another prohibited the States from exercising the
like authority; and where it granted an authority to the Union, to
which asimilar authority in the States would be absolutely and totally
contradictory and repugnant.

The Federalist No. 32, at 194 (Clinton Rossiter ed., 1961). The War Powers
plainly fall into the second category: In Articlel, Section 8, the Constitution
delegates the War Powersto Congress and in Article |, Section 10, it prohibits the
States from “exercising the like authority.” 1d. at 194. And Federalist No. 81
tells us that this “alienation of State sovereignty” includes a“surrender” of
Immunity “to the suit of an individua.” The Federaist No. 81, at 486-487
(Alexander Hamilton) (Clinton Rossiter ed., 1961). Under the design of the
Constitution as understood by the Founders, States' sovereign immunity gives
way in the face of the national government’s exclusive authority in the War

Powersarea. Thus, asin the area of bankruptcy, “Congress’ determination that
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States should be amenabl e to such proceedings [that is, to private suit] iswithin
the scope of its’ War Powers. See Katz, 546 U.S. at 379.

In keeping with the Founders’ intent and the Constitution’s design, the
Supreme Court has long recognized the unique importance of Congress' s War
Powers and has repeatedly declared that later amendments should not be
construed to limit those powers. In Lichter v. United Sates, 334 U.S. 742, 781
(1948), the Court asserted that:

[T]he power has been expressly given to Congress to prosecute war,

and to pass all laws which shall be necessary and proper for carrying

that power into execution. That power explicitly conferred and

absolutely essential to the safety of the Nation is not destroyed or

impaired by any later provision of the constitution or by any one of

the amendments.

Moreover, in Casev. Bowles, 327 U.S. 92, 102 (1946), the Court concluded that
Congress' s War Powers are not limited by the Tenth Amendment, in spite of the
fact that the Tenth Amendment was enacted after Articlel. To hold otherwise,

the Court reasoned, would render “the Constitutiona grant of the power to make

war * * * inadequate to accomplish its full purpose.” Ibid.% see also Rostker v.

Goldberg, 453 U.S. 57, 67 (1981) (“[T]he tests and limitations [of the

® When the Supreme Court later revitalized the Tenth Amendment in
National League of Citiesv. Usery, 426 U.S. 833, 855 n.18 (1976), overruled on
other grounds, Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S.
528 (1985), it did not overrule Case v. Bowles. Indeed, it stated that “[n]othing we
say in this opinion addresses the scope of Congress’ authority under its war
power.” lbid.
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constitution] to be applied may differ because of the military context.”). The
Court has also repeatedly noted that it “give[s] Congress the highest deferencein
ordering military affairs.” Loving v. United Sates, 517 U.S. 748, 768 (1996);
accord Weiss v. United Sates, 510 U.S. 163, 177 (1994); Rostker, 453 U.S. at 64-
65, 70. See also United Statesv. O’ Brien, 391 U.S. 367, 377 (1968) (“The
constitutional power of Congress to raise and support armies and to make all laws
necessary and proper to that end is broad and sweeping.”); Northern Pac. Ry. Co.
v. North Dakota, 250 U.S. 135, 149 (1919) (“The complete and undivided
character of the war power of the United Statesis not disputable.”).

This evidence of the unique importance and exclusivity of the War Powers
compares favorably to the evidence the Supreme Court relied on in Katz. In Katz,
the Court relied significantly on the Founders’ recognition of the problem of
overlapping jurisdiction in the area of bankruptcy and, consequently, of the need
to establish uniform law in that area. 546 U.S. at 363-369. But the Founders
exclusivity concern was even more pronounced in the war powers area. Itis
important, as the Court in Katz pointed out, that persons not be held responsible
in one State for a debt that has already been discharged in another. It isfar more
important to ensure that the States will not interfere with the national
government’s ability to “declare War,” to “raise and support Armies,” to “provide

and maintain aNavy,” and to “[r]egulat[e] * * * the land and naval Forces.” U.S.
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Const. Art. I, 8 8, C1. 11-14. The Court considered the founding generation’s
concern about the problem of overlapping jurisdiction in the area of bankruptcy
evidence of arecognition, inherent in the plan of the Constitutional Convention,
that state sovereign immunity must take a back seat to the need for uniformity.
See Katz, 546 U.S. at 372-373. Similarly, the Founders' clear recognition of the
need for uniformity and singular national authority in the area of war reveals their
intent that Congress not be hampered in the exercise of its War Powers by States’
sovereign immunity claims.

b. Additionally, unlike most other powers enumerated in Article |, neither
the States, nor the colonies before them, ever possessed any war powers. In United
Satesv. Curtiss-Wright Export Corp., 299 U.S. 304 (1936), the Court explained
that war powers were at no time an attribute of state sovereignty:

As aresult of the separation from Great Britain by the colonies, acting

as aunit, the powers of external sovereignty passed from the Crown

not to the colonies severaly, but to the coloniesin their collective and

corporate capacity as the United States of America. Even before the

Declaration, the colonies were aunit in foreign affairs, acting through

a common agency — namely the Continental Congress, composed of

delegates from the thirteen colonies. That agency exercised the

powers of war and peace, raised an army, created a navy, and finally

adopted the Declaration of Independence.

Id. at 316. Thus, the Court reasoned that:

[T]he investment of the federal government with the powers of

external sovereignty did not depend upon the affirmative grants of the

Constitution. The power to declare and wage war, to conclude peace,
to make treaties, to maintain diplomatic relations with other



- 24 -

sovereignties, if they had never been mentioned in the Constitution,

would have vested in the Federal government as necessary

concomitants of nationality.

Id. at 318. The Court made similar statements in Penhallow v. Doane’'s
Administrators, 3 U.S. (3 Dall.) 54, 80 (1795). In discussing whether the
Continental Congress had the authority to convene atribunal with appellate
jurisdiction over a state court of admiralty prior to the ratification of the Articles of
Confederation, Justice Patterson declared:

In Congress were vested, because by Congress were exercised with

the approbation of the people, the rights and powers of war and peace.

* * * |f it be asked, in whom, during our revolution[ary] war, was

loged [sic], and by whom was exercised this supreme authority? No

one will hesitate for an answer. It waslodged in, and exercised by,

Congress; it was there, or no where; the states individually did not,

and with safety, could not exerciseit. * * * Thetruth is, that the

States, individually, were not known nor recognized as sovereign, by

foreign nations, nor are they now.
Id. at 80-81.

The Supreme Court made clear in Seminole Tribe that the Eleventh
Amendment is intended to embody “the background principle of state sovereign
immunity.” 517 U.S. at 72. Asthe opinionsin Curtiss-Wright and Penhallow
make clear, whether war powers were transmitted directly from the Crown to the
colonies collectively or from the Crown to the people and then to the Continental

Congress, war powers never belonged to the States. Because the States never

possessed any war powers, they cannot have expected to retain any such authority
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as an aspect of their sovereignty when they joined the Union. Indeed, Federalist
No. 32 explained that States “retain all the rights of sovereignty which they before
had, and which were not, by that act, exclusively delegated to the United States.”
The Federaist No. 32, at 194 (Alexander Hamilton) (Clinton Rossiter ed., 1961)
(emphasis added). For this reason, even apart from the Constitution’s alienation of
States' sovereignty in the war powers area, immunity to the exercise of Congress's
authority under the War Powers cannot be part of the “background principle of
state sovereign immunity.” Seminole Tribe, 517 U.S. at 72.

3. Accordingly, because of the unigue nature of Congress's authority under
the War Powers, Congress may — if it wishes — subject States to private suits under
those powers without violating States' sovereign immunity. This means that
Congress had the power to subject States to private USERRA suits in both federal
and state court. As explained above, p. 6, supra, in Alden the Supreme Court ruled
that States have constitutionally protected sovereign immunity in state court as
well asin federal court. 527 U.S. at 751-754. Alden also made clear that a State’s
constitutional sovereign immunity is subject to the same limitations in state court
asexist in federal court. 1d. at 754-756. Specifically, just likein federa court, a
State may be sued in state court if it consentsto the suit or if Congress subjected
States to suit and had the constitutional power to do so. Thus, because, as

explained above, Congress's War Powers provide it avalid basis for subjecting
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States to lawsuits by individuals, it follows that Congress may subject Statesto suit
in either state or federal court or both. That means Section 4323(b)(2), which
subjects States to private suits in state court to enforce USERRA, isa
constitutional exercise of Congress's War Powers.

4. Most of the cases New Mexico cites did not address directly the War
Powers argument made here. The few that did decided the issue incorrectly.

Before Katz, the Alabama Supreme Court addressed the War Powers
argument. Larkinsv. Department of Mental Health & Mental Retardation, 806 So.
2d 358 (Ala. 2001). The court ruled that the United States Supreme Court’s
decision in Alden “forecloses, on constitutional grounds, resort to Article | asthe
basis for subjecting the State of Alabamato suit in a state court.” Id. at 362-363.
In Janowski v. Division of State Police, 981 A.2d 1166, 1170 (Del. 2009), the
Supreme Court of Delaware adopted Larkins' “holding that that |egislation could
not abrogate state sovereign immunity, because Congress passed that law pursuant
toits Article I, Section 8 war powers.” The court did not cite or discuss Katz. As
New Mexico points out (Br. 17), a Georgia appeals court cited Seminole Tribe for
the proposition that “ Congress cannot generally abrogate state sovereign immunity
using powers authorized prior to the enactment of the Fourteenth Amendment,
including war powers.” Anstadt v. Board of Regents of Univ. Sys. of Ga., 693

S.E.2d 868, 871 n.14 (Ga. Ct. App.), reconsideration denied (Apr. 7, 2010), cert.
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denied (Oct. 4, 2010). But, in reality, Seminole Tribe said nothing at al about
Congress' s War Powers authority. In short, none of the state cases New Mexico
cites address the argument we have made above.

The merits of the War Powers argument have been addressed only once
since Katz was decided, in a magistrate judge’ s report and recommendation that
was adopted by the District Court for the Northern District of Ohio without review
because neither party objected to it. Risner v. Ohio Dep’t of Rehab. & Corr., 577
F. Supp. 2d 953, 956 (N.D. Ohio 2008). In Risner, the magistrate reasoned that the
Katz exception to the general rule that Congress lacks authority to subject Statesto
private suit when acting pursuant to its Article | powers “isanarrow one.” Id. at
963. He then concluded that “[t]his caseis an USERRA action and not a
bankruptcy case, thus, this narrow exception does not apply.” lbid. Itiscertainly
true that the Katz exception is narrow, but, as explained above, the reasons for
applying it in the War Powers context are very strong — even stronger than the
reasons for making an exception in the bankruptcy context. Moreover, in Risner,
the Magistrate also noted that Katz relied on historical evidence, and stated that the
plaintiff in that case had not identified comparable historical evidence to support a
similar exception for War Powers legidation. The United States has identified

such evidence.
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The War Powers argument was a so addressed by the Seventh Circuit in an
opinion issued long before Katz that was later vacated in relevant part. Velasquez
v. Frapwell, 160 F.3d 389 (7th Cir. 1998), opinion vacated in part, 165 F.3d 593
(7th Cir. 1999). That decision rejected the War Powers argument in part because
“[i]t salot ssimpler to have arule that the Eleventh Amendment appliesto all
federal statutes based on Article | than to have to pick and choose among the
numerous separate powers conferred on Congress by that article.” Id. at 394.
After Katz, thisis clearly not ajustification for rejecting the War Powers argument
set out above. Other bases for this pre-Katz vacated opinion are also unpersuasive,
asisthe reasoning of the unpublished pre-Katz district court opinion that New
Mexico cites, which ssimply relied on Seminole Tribe's statement that Congress
cannot abrogate state sovereign immunity pursuant to an Article | power. See
Rotman v. Board of Trustees of Mich. State Univ., No. 1:96-cv-088, 1997 U.S.
Dist. LEXIS 10754, at *6-7 (W.D. Mich. June 19, 1997).

This court accordingly must decide this important issue by applying Katz
and sovereign immunity jurisprudence generally to determine whether Congress's
War Powers supply constitutional authority to subject States to private suit. We

urge this court to conclude that they do.”

’ Because Congress validly subjected States to suit in state court when it
enacted Section 4323(b)(2) and did not premise such suits upon state consent, New
(continued...)
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CONCLUSION
This Court should hold that New Mexico is not immune to a private
USERRA suit filed under 38 U.S.C. 4323(b)(2) in state court and, accordingly,
should exercise jurisdiction over this case.
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Mexico is subject to suit whether it has consented to suit or not. The United States
takes no position on the consent issue. Of course, if New Mexico has consented to
suit, then the suit may be maintained even if the Court concludes that Congress did
not validly subject States to private USERRA suit in state court.
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