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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCUI T

No. 98-5913
TAMWY STEVENS,
Plaintiff-Appellant
V.
PREM ER CRUI SES, | NC.
Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF FLORI DA

SUPPLEMENTAL BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE

Pursuant to this Court’s Order dated Novenber 19, 1999, the
United States submits this brief, as am cus curiae, concerning
plaintiff’s standing to pursue injunctive relief.

STATEMENT OF THE CASE

Plaintiff Tamy Stevens alleges that she was discrimnated
agai nst on the basis of her disability in connection with a
crui se she took on defendant’s vessel in May 1998. On Novenber
30, 1998, the district court held that plaintiff |acked standing
to seek injunctive relief because she “[had] not alleged that she
[woul d] be a passenger in the future” (R 11 at 2).Y Stevens
filed a notion for reconsideration in which she tendered a
proposed anmended conplaint that cured the defect identified by

the district court. Stevens’ anended conplaint alleges that

¥ “R " refers to the district court docket nunber of the
record on appeal. “PCBr._ " refers to Premer’s brief as
appel | ee.
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Stevens “woul d go on another cruise on the Big Red Boat, if not
for the Defendant’s |ack of accomnmodation for her disability” (R
13, Exh. B at 2). Stevens also subnmitted a sworn affidavit that
stated that she “would like to take another cruise in the near
future” (R 13, Exh. A). The district court refused to permt
Stevens to anend her conplaint, holding that even assum ng she
had standing to seek injunctive relief, her conplaint did not
state a claimunder the ADA (R 15 at 1-2).
ARGUMENT
STEVENS HAS STANDI NG TO SEEK | NJUNCTI VE RELI EF UNDER THE ADA

A St evens’ Anended Conpl aint Sufficiently Al eges Her Standing
To Pursue Injunctive Relief

In order to establish standing, a plaintiff nust satisfy
three elenents. First, there nust be an “injury in fact,” i.e.,
the invasion of a legally protected interest that is (a) concrete
and particularized and (b) actual or inmnent, not conjectural or

hypot hetical. See Lujan v. Defenders of Wldlife, 504 U S. 555,

560 (1992). Second, there nust be a causal connection between
the injury and the conduct conplained of —the injury nust be
fairly traceable to the chall enged action of the defendant and
not the result of sone independent action of a third party not
before the court. [Ibid. Third, it nmust be likely, as opposed to
nmerely speculative, that the injury will be redressed by a
favorabl e decision. 1d. at 561.

Prem er has only questioned whether Stevens can establish
the second part of the first elenent, i.e., whether her injury is

either “actual” or sufficiently “inmnent” to confer on her
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standing to seek prospective relief.? Because Stevens can
obtain only injunctive relief through the ADA, she nust establish
that there is a “real or imrediate threat that [she] will be
wonged again.” Gty of L.A v. Lyons, 461 U S. 95, 102, 111
(1983).

In Defenders of Wldlife (Defenders), the Suprene Court

exam ned the requirement that an injury be “actual or imm nent”
for purposes of seeking injunctive relief. There, a coalition of
envi ronnent al groups sought to enjoin the Secretary of Interior
to promul gate regul ations appl yi ng the Endangered Species Act to
federally assisted projects in foreign countries. See Defenders,
504 U.S. at 558-559. 1In opposition to the governnent’s notion
for sunmary judgnent, the plaintiffs identified only two

organi zati on nmenbers who would allegedly be injured in the future
by the Secretary’s failure to apply the Act abroad. One nenber
testified by affidavit that she intended to go to Egypt to
observe the habitat of the endangered Nile crocodile, and that
the habitat was threatened as a “result of the [United States’]
role in overseeing the rehabilitation of the Aswan H gh Dam”

Id. at 563. However, she did not specify when she intended to go

to Egypt, and she had not visited the affected area since 1986.

Z It is not disputed that Stevens has alleged all of the other
necessary elenents to obtain standing. Her allegation that
Prem er charges persons with disabilities nore for an
“accessi bl e” cabin and that The Big Red Boat is not accessible to
persons with disabilities in a variety of ways establishes the
requisite “injury in fact.” The injury is caused by Prem er, not
by any third party. And an injunction requiring Premer to
correct the violations will redress the alleged injury.
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See ibid. The other nenber testified that she intended to return
to Sri Lanka to observe the habitat of two endangered species
whose habitat was threatened by a federally funded project there.
See ibid. She had not been to the affected area since 1981,
however, and when pressed in a deposition, she was not able to
esti mate when she mght return because of a civil war in the
country. See id. at 563-564. She could only say that she woul d
return “[i]n the future.” 1d. at 564.

Under these circunstances, the Court concluded, the nmenbers’
mere profession of an “intent” to return to the affected area “in
the future” was not sufficient to wthstand the governnent’s
nmotion for summary judgnent on standi ng.

Such “some day” intentions —w thout any description of

concrete plans, or indeed even any specification of when the

sonme day will be —do not support a finding of the "actual

or immnent” injury that our cases require.

Ibid.¥ As explained in nore detail bel ow, Defenders does not

require dismssal of this action.

1. Stevens Is Not Required To Specify In Her Conplaint
When She Is Likely To Take A Cruise

At oral argunent, Judge Ednondson suggested that Stevens’
anended conpl aint mght be defective in |ight of Lujan v.
Defenders of Wldlife, 504 U S 555, 564 (1992), because Stevens

¥ Justices Kennedy and Souter, whose votes were necessary to
formthe six nmenber ngjority on this point, concurred separately.
They noted that while it mght seemunfair to require the

organi zati on nenbers to provide nore detail as to when they would
return to the affected areas, such a requirenent was justified in
this case because (1) it was not reasonable to assune that the
menbers woul d be visiting the sites on a regular basis; and (2)

t he nenbers had not visited the sites since the projects
commrenced. See id. at 579 (Kennedy, J., concurring in part).
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merely alleged that she intended to take another cruise with
Prem er. Her anended conpl aint does not specify when she intends
to take such a cruise.

Putting aside the question of how specific plaintiffs mnust
be about future plans to use an ADA-covered facility for purposes
of withstanding a notion for summary judgnment,? the cited
| anguage in Defenders is not applicable on a notion to dism ss.

See Lucas v. South Carolina Coastal Council, 505 U S. 1003, 1012

n.3 (1992). In Defenders, the governnment had noved for summary
judgnent, and therefore the plaintiffs could no | onger rest on
“mere allegations” of future injury. See Defenders, 504 U S. at
561. At the summary judgnent stage, standing requires the
nonmovi ng party to put forward “specific facts,” see ibid., from
whi ch a reasonable trier of fact can conclude that the injury is
“certainly inpending,” see id. at 567 n.3. Despite an anple
opportunity to develop the factual record, the plaintiffs in

Def enders had failed to give any specific indication of when they

intended to return to geographic |ocations several thousand m|les

¥ In our view, where, as here, the facility is a commerci al

enterprise that regularly provides cruises and markets themto
menbers of the general public, a plaintiff need not be as
specific about their future plans as the Court suggested was
necessary for the nore unusual voyage contenpl ated by the
plaintiffs in Defenders. For exanple, a plaintiff who shops in a
mall or retail store, or who attends sporting events in an arena,
shoul d generally not be required to detail concrete plans as to
when they intend to next use the facility. See, e.q., Aw F.
Robertson, Standing to Sue Under Title Il O the ADA, 27 Colo.
Law. 51, 54 (1998); Colorado Cross-Disability Coalition v.

Her manson Fam ly Ltd. Partnership I, No. 96-2490 (D. Col 0. Aug.
5, 1997) (reproduced in addendum; Johanson v. Hui zenga Hol di ngs,
Inc., 963 F. Supp. 1175, 1176 (S.D. Fla. 1997). That issue is not
yet presented in this case, however
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away other than to say that they would do so “in the future.”
Under those circunstances, the Court found, a reasonable trier of
fact could not find that it was |ikely, as opposed to nerely

“conjectural or hypothetical,” that the threatened injury would
occur.

At the pleading stage, however, a plaintiff is not required
to set forth specific facts concerning when the threatened injury
is likely to occur. See Lucas, 505 U.S. at 1012 n.3. On a
nmotion to dismss, “general factual allegations of injury
resulting fromthe defendant’s conduct” are sufficient, for the
court nust “'presunfe] that [the] general allegations enbrace

those specific facts that are necessary to support the claim'”

Def enders, 504 U.S. at 561 (quoting Lujan v. National Wldlife

Fed' n, 497 U S. 871, 889 (1990)).

Lucas illustrates this principle. 1n Lucas, a devel oper
chal l enged a South Carolina statute that prohibited himfrom
bui | di ng per manent habitabl e structures on his beachfront
property. See Lucas, 505 U.S. at 1007. The devel oper all eged
that he intended to build single famly units on the property,
but his conplaint “made no allegations that he had any definite
pl ans” to do so. |d. at 1043 n.5 (Bl acknun, J., dissenting).
Nevert hel ess, the Court held that Lucas’ conpl aint adequately
alleged injury in fact. See id. at 1012 n.3. [In dissent,
Justice Blackmun argued that in [ight of the Defenders decision,
| ssued just two weeks before, Lucas | acked standi ng because he

did not have any concrete plans to build on the property or to



- 7 -

sell it. See id. at 1043 n.5. The Court acknow edged that the
factual situations in the two cases were anal ogous. See id. at
1012 n. 3. It held, however, that the Defenders |anguage on which
Justice Blackmun relied only applied on summary judgnent, not at
t he pl eadi ng st age.

Lujan, since it involved the establishment of injury in fact

at the summary judgnent stage, required specific facts to be

adduced by sworn testinony; had the sane challenge to a

qeneralized allegation of injury in fact been nade at the
pl eadi ng stage, it would have been unsuccessful .

| bid. (second enphasis added).
Simlarly, the Suprene Court’s decisions in Pennell v. Gty
of San Jose, 485 U S. 1 (1988), and Chandler v. Mller, 520 U S

305 (1997), nmeke clear that, at |east at the pleading stage, a
plaintiff need only nake a generalized allegation of future
injury in order to proceed with a claimfor injunctive relief.

In Pennell, the Court held that plaintiffs had standing to
chal l enge a rent control ordinance that permtted the city to

di sall ow rent increases that exceeded ei ght percent based, anong
ot her things, on the econom c hardship to the tenants. The
conplaint did not specify when or whether the owners intended to
raise the rents nore than ei ght percent, nor did the conplaint
set forth any facts that woul d suggest whether it was |ikely that
a tenant woul d object to an increase or that an increase would be
di sal l oned. See Pennell, 485 U S. at 6. Nevertheless, the Court
held that the plaintiffs’ allegation that their properties were
“subject to the terns of” the ordi nance coupled with their

representations at oral argunment that the property owners had
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many tenants who coul d clai meconomc hardship froman increase
were sufficient to withstand a notion to dismss for |ack of
standing. See id. at 7-8. The Court found that assum ng these
all egations were true, it was not nerely “unadorned specul ati on”
that the Ordinance would be enforced against the plaintiffs. 1d.
at 8. Simlarly, in Chandler, the Court held that a plaintiff’'s
action to enjoin a CGeorgia law requiring candi dates to submt to
a drug test was justiciable based on the plaintiff’s
representation that he intended to seek elective office again,
even though the candidate did not specify when he intended to
run.®¥ See Chandler, 520 U.S. at 313 n.2; Chandler v. Mller
No. 96-126, 1997 W. 19002, at *3-*4 (Jan. 14, 1997) (transcript
of oral argunent).

Furthernore, the |l ower courts that have consi dered
plaintiffs’ standing to enforce Title Ill of the ADA have held
that a conplaint is sufficient to withstand a notion to dismss
if it merely alleges that the plaintiffs intend to use the
facilities again. Courts have not required the plaintiffs to

specify the tine frame in which they intend to use the

¥ Although in Chandler the issue was framed in terns of

noot ness rather than standing, the pertinent inquiry in that case
—whether the injury was sufficiently likely to recur that the
claimfor injunctive relief was justiciable —is

i ndi stingui shable fromthe issue presented here. See Church v.
Gty of Huntsville, 30 F.3d 1332, 1338 n.2 (11th Gr. 1994)
(“IMootness is nerely "the doctrine of standing set in a tine
frame: The requisite personal interest that nmust exist at the
commencenent of the litigation (standing) nust continue

t hroughout its existence (npbotness).'”) (quoting United States
Parole Commin v. Geraghty, 445 U.S. 388, 397 (1980)); accord
Arizonans for Oficial English v. Arizona, 520 U. S. 43, 68 n.22
(1997).
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facilities. See, e.qg., Aikins v. St. Helena Hosp., No. 93-3933,

1994 WL 794759, at *3 (N.D. Cal. Apr. 4, 1994); Johanson v.
Hui zenga Hol dings, Inc., 963 F. Supp. 1175, 1176-1177 (S.D. Fl a.

1997). See al so I ndependent Living Resources v. Oregon Arena

Corp., 982 F. Supp. 698, 707 n.4 (D. O. 1997).

Under the standards established in the cases cited above,
Stevens’ allegation that she will take another cruise with
Premier if the necessary nodifications are made certainly
establ i shes that she has a “personal stake in the outconme” of

this lawsuit, Cty of L.A v. Lyons, 461 U S. 95, 101 (1983), and

is nore than sufficient to withstand a notion to dismss. In
addition, Stevens’ allegation does not require this Court to
engage i n “unadorned specul ation”, see Pennell, 485 U S. at 8§,
concerni ng whether Stevens is realistically threatened by

Prem er’s conduct. The cruise Stevens alleges she will take is a
nodest trip of a few hundred nmiles of a type that mllions of

Aneri cans take every year. See Douglas Frantz, Getting Sick On

the H gh Seas: A Question of Accountability, N.Y. Tines, Cct.

31, 1999, at Al. Moreover, Stevens took such a cruise |ast year.
Under these circunstances, requiring Stevens to allege nore

detail would be inconsistent wwth the principle that the

conpl aint nust be construed liberally in favor of the conpl ai ning

party, see Pennell, 485 U. S. at 7, and woul d i npose a hei ghtened

pl eadi ng requirenent in contravention of Rule 8(a) of the Federal

Rul es of Civil Procedure. See Leatherman v. Tarrant County

Narcotics Intelligence & Coordination Unit, 507 U S. 163 (1993).
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Furt hernore, Stevens cannot reasonably be expected to purchase
tickets or make concrete plans to take another cruise with
Premier at this point because she does not yet know when or
whet her Premer will cease its allegedly discrimnatory practices
and nmake its vessels accessible to persons with disabilities.¥

None of the cases cited in this Court’s Order of Novenber
19, 1999, conpels a different result. The decision in Mausolf v.
Babbitt, 85 F.3d 1295, 1297, 1301-1302 (8th Cr. 1996), and the
divided opinion in Animal Legal Defense Fund, Inc., v. Espy, 23

F.3d 496, 498, 499-501 (D.C. G r. 1994), both concerned the
show ng required at the summary judgnent stage, after plaintiffs
had had an opportunity to submt affidavits. Neither case
addressed what al |l egations nust be made in a conplaint.? In San

Di ego County Gun Rights Commttee v. Reno, 98 F.3d 1121, 1127-

1128 (9th Cr. 1996), the court found insufficient plaintiff’s
nmere allegation that they intended to violate a provision of a
chal I enged federal gun control |aw where there was no indication

of what conduct the plaintiffs intended to engage in or when, and

& | ndeed, requiring Stevens to take such steps would require
Stevens to subject herself to the very injury that the ADA was

i ntended to prevent. Section 308(a)(1l) of the ADA nakes cl ear
that a person with a disability need not “engage in [the] futile
gesture” of using a facility that he or she knows does not conply
with the ADA as a precondition to seeking injunctive relief. 42
U S. C 12188(a)(1l). See also Jankey v. Twentieth Century Fox
Film Corp., 14 F. Supp. 2d 1174, 1180 (C.D. Cal. 1998); 136 Cong.
Rec. E1913 (June 13, 1990) (statenent of Rep. Hoyer).

u In addition, in Animal Legal Defense Fund, the plaintiff had
vol untarily abandoned research six years previously, 23 F.3d at
500-501, a fact that rendered her claimthat she woul d resune
research | ater nore specul ative.
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there had been no previous prosecutions under the Act. In this
case, by contrast, Stevens has specified her future conduct,
taking a cruise, and Prem er does not contest that, absent
judicial intervention, Stevens would be subjected to the sane
al l egedly discrimnatory conditions on her future cruise.
2. Alternatively, Stevens Affidavit, Stating That She

Wul d Take A Cruise “In The Near Future,” Sufficiently
Al |l eges That Her Injury Is |nmnent

Al ternatively, Stevens’ anended conplaint, when read in
conjunction with her affidavit proffered at the sane tine,

sufficiently alleges that her threatened injury is “inmmnent.”

Al t hough future harm nmust be “immnent,” immnence “is * * * a
sonewhat elastic concept * * * 7 Lujan v. Defenders of

Wlidlife, 504 U S. 555, 564 n.2 (1992). It must be applied in
light of its purpose, “which is to ensure that the alleged injury
is not too speculative” to erode the case or controversy

requi renent of Article Ill. [bid.

Even for purposes of wthstandi ng summary judgnment or
prevailing on the nerits, a plaintiff is not required to show
that the harmw Il occur imediately. See R C_v. Nachnman, 969
F. Supp. 682, 698 (MD. Ala. 1997), aff’d, 145 F.3d 363 (11th
Cr. 1998) (Table). |In Adarand Constructors, Inc. v. Pena, 515

U S 200, 211 (1995), for exanple, the Court held that the
plaintiff only needed to establish that the injury was likely to
occur “sometinme in the relatively near future.” The Court found
that the plaintiff had standing to challenge an affirmative

action programwhere it appeared, based on past experience, that
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the plaintiff would bid on one of the applicable contracts within

the next year. See id. at 212. Simlarly, in Lynch v. Baxl ey,

744 F.2d 1452, 1457 (11th Cir. 1984), this Court found standing
to seek injunctive relief where the plaintiff was not currently
det ai ned but had been subjected to the involuntary conmm tnent
procedures he was challenging twice in the last three years.¥

Here, plaintiff’'s affidavit stating that she would like to
take a cruise “in the near future” (R 13, Exh. A), sufficiently
all eges that her injury is immnent for purposes of alleging
standing. It is not relevant that this statenent does not appear
I n the amended conplaint. Courts may and shoul d perm:t
plaintiffs to expand on the allegations in their conplaint at
oral argunment or in affidavits, when determ ni ng whether the
plaintiff has sufficiently alleged standing. See Pennell v. Cty
of San Jose, 485 U.S. 1, 7-8 (1988) (finding that plaintiffs

adequately all eged standing based in part on representations at

oral argunment); Warth v. Seldin, 422 U S. 490, 501 (1975)

(stating that the trial court may permt the plaintiff to supply
by affidavit additional allegations that support standing).
B. Even If This Court Determ nes That Plaintiff’s Amended

Conpl ai nt Does Not Sufficiently Al ege Standing, Any Defect
Can Be Cured Through An Anendnent Pursuant To 28 U.S. C. 1653

Alternatively, if this Court were to determ ne that Stevens
conpl ai nt does not sufficiently allege standing because it does

not say when she will go on another cruise, that defect can be

¥ The above precedent thus requires rejection of Premier’s
argunent that Stevens does not have standi ng because she “is not
presently on a [cruise] ship” (PC Br. 13).
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cured through an anendnent to the conplaint. 28 U S. C 1653
provides that: “[d]efective allegations of jurisdiction may be
anended, upon terns, in the trial or appellate courts.” This
statute “all ows appellate courts to renedy inadequate

jurisdictional allegations.” Newran-Geen, Inc. v. Al fonzo-

Larrain, 490 U S. 826, 832 (1989). Anendnents pursuant to this
provi sion should be allowed freely “so as to effectuate Congress’
intent in enacting [Section] 1653 —to avoid dism ssals on
technical grounds.” Mller v. Davis, 507 F.2d 308, 311 (6th Cr
1974); accord &oble v. Marsh, 684 F.2d 12, 17 (D.C. Cr. 1982).

An amendnent may be tendered pursuant to 28 U . S.C. 1653 after

oral argument. See, e.qg., Henenway v. Peabody Coal Co., 159 F.3d
255, 257 (7th Cir. 1998).

Rel ying on 28 U S.C. 1653, courts have pernmtted plaintiffs
to anend their conplaints on appeal in cases where the plaintiff
initially did not sufficiently allege the facts necessary to

support standing. See, e.qg., DKT Memi| Fund, Ltd. v. Agency for

Int’l Dev., 810 F.2d 1236, 1239 (D.C. Cir. 1987); cf. Gllis v.
United States Dep't of Health & Human Servs., 759 F.2d 565, 571

n.9 (6th Cr. 1985). In DKT Menorial Fund, for exanple, the

court permtted counsel for appellants to anend the conplaint to
add an affirmative allegation that there was a causal connection
between their clained injury and the policy they were seeking to

enjoin. See DKT Memi| Fund, 810 F.2d at 1239. Simlarly, in

Chandler v. Mller, 520 U S. 305, 313 n.2 (1997), the Court

invoked 28 U.S.C. 1653 in finding that the plaintiff’'s suit was
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justiciable based on his representation, during oral argunent,
that he intended to seek elective office in the future. And in

Pennell v. Cty of San Jose, 485 U.S. 1, 7 (1988), the Court

found that plaintiffs had standing based in part on factual
representations their counsel had nmade at oral argunent.

The above cases make clear that courts should freely permt
counsel to cure defects in the allegations of standing. |If this
Court believes that an amendnent to the conplaint is necessary,
it should pernmit Stevens to cure the defect on appeal, rather
than frustrate Section 1653's goal of avoiding dismssals on
purely technical grounds. It appears that Stevens has at al
times acted in good faith. Wen the district court determ ned
that her conplaint was defective because it did not allege that
Stevens intended to take another cruise, she pronptly submtted
an anended conplaint that cured the defect. Neither the district
court nor Prem er, however, suggested that Stevens was required
to specify when she intended to take another cruise. As we have
denonstrated, pp. 4-11, supra, Stevens coul d have reasonably
assuned, based on the applicable case |law, that including such
detail in her anended conpl ai nt was not necessary. Any error by
Stevens was clearly inadvertent and she should not be precluded

fromcorrecting it now See DKT Memi| Fund, 810 F.2d at 1239.

We understand that Stevens has tendered a proposed anended
conplaint alleging that she will take a cruise with Prem er
within the next year if Premer brings its vessels and policies

into conpliance with the ADA. Assuming this Court finds the
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anmendnent to be necessary, such an allegation is plainly
sufficient to establish that Stevens will be threatened with
injury “in the relatively near future.” See Adarand

Constructors, Inc. v. Pena, 515 U. S. 200, 211 (1995). Gven the

advance planning often required to take a vacation, including the
time that nust be allowed for Stevens to obtain the necessary
relief fromthe court to make Prenmier’s vessels accessible to

her, see Honig v. Doe, 484 U. S. 305, 322 (1988), an allegation

that Stevens will take a cruise within the next year is nore than
sufficient to establish that she faces an “inmnent” injury
sufficient to confer standing to seek injunctive relief.
CONCLUSI ON

For the reasons stated above and in the United States’
previous briefs in this case, the district court's order of
di sm ssal should be reversed and the case remanded wth
instructions to grant Stevens |leave to file an anmended conpl ai nt.

Respectful ly subm tted,

Bl LL LANN LEE
Acting Assistant Attorney Ceneral

JESSI CA DUNSAY SI LVER
TI MOTHY J. MORAN
Att or neys
Departnent of Justice
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(202) 514-3510
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