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IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 09-3680
MINDY JAYE ZIED-CAMPBELL,
Plaintiff-Appel lant
V.
ESTELLE RICHMAN, et al.,

Defendants-Appellees

ON APPEAL FROM THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

BRIEF FOR INTERVENOR UNITED STATES

STATEMENT OF JURISDICTION
The district court had jurisdiction over plaintiff’s claims pursuant to 28
U.S.C. 1331. This court hasjurisdiction pursuant to 28 U.S.C. 1291.
QUESTIONS PRESENTED
1. Before determining whether Title Il of the Americans with Disabilities
Act validly abrogates the States' Eleventh Amendment immunity, should this
Court review the district court’s finding that plaintiff had produced insufficient

evidence to support her Title Il claim?
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2. IsTitlell acongruent and proportional response to the constitutional

problems that it remedies, in the context of the provision of socia services?*
STATEMENT OF THE CASE

1. Plaintiff Mindy Jaye Zied-Campbell has multiple disabilities, including
paranoia and bipolar disorder. Complaint 5 §/10-11. She alleges that, when she
moved to Pennsylvania and sought to apply for public benefits, state and local
officials failed to accommodate her disabilitiesin avariety of ways, such as by
requiring her to appear for an in-person interview notwithstanding that her
disabilities make it difficult for her to communicate in such a setting. Complaint 9-
11 91 26-28. She further alleges that state and local officials singled her out for
discriminatory treatment because of her disability in various ways, including
holding her “to a more stringent criteria than they would any other person”
applying for benefits. Complaint 15 §41. Asaresult, she aleges, defendants
deprived her of basic procedural safeguards such asthe right to afair hearing,
Complaint 10-11 1] 27-29, and intentionally deprived her of benefitsto which she
was entitled, Complaint 21 60. Moreover, plaintiff allegesthat, after she

complained about her poor treatment, the defendants retaliated against her by

! Asused in this brief, the term “social services’ covers programs that
provide services to persons who are economically disadvantaged or have other
special needs. Examplesinclude welfare benefits and other need-based public
financia assistance, as well as various forms of training.
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depriving her of certain benefits she had been receiving, such as discounted
electricity service and veterans benefits. Complaint 13 134, 14 1 37.

Plaintiff brought claims against the defendants, in their official and personal
capacities, pursuant to Section 504 of the Rehabilitation Act of 1973, 29 U.S.C.
794, see Complaint 24-25 Y 67-75; Title Il of the Americans with Disabilities Act
(ADA), 42 U.S.C. 12131 et seq. (Title I1), see Complaint 26-28 1 76-87; and the
ADA'’s anti-retaliation provision, 42 U.S.C. 12203, see Complaint 28-30 1|1 88-95.
She alleged that she met the “essential eligibility requirements to receive the
benefit” of the programsin question. Complaint 26 § 77. Nonetheless, she
aleged, “[s]olely because of her disability,” she had been “excluded from effective
participation in the public assistance program” and her benefits had been “denied
and/or unnecessarily delayed.” Complaint 25 1 69. Plaintiff sought damages,
injunctive relief, and attorney’ s fees. Complaint 30-31.

2. In March 2007, the district court dismissed plaintiff’s damages clams
under Title I on sovereign immunity grounds. See Zied-Campbell v. Richman,
No. 1:04-cv-0026, 2007 WL 1031399 (M.D. Pa. Mar. 30, 2007). Adopting a
magistrate’ s report and recommendation, the district court found that Title Il did
not validly abrogate the States' sovereign immunity “to the extent that it regulates
Pennsylvania's duty to accommodate disabled individuals in the context of its

welfare system and receipt of benefits.” Id. at *11. The court acknowledged that
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Congress demonstrated a sufficient “history and pattern of discrimination” against
individuals with disabilities to trigger its authority to pass prophylactic legislation
pursuant to Section Five of the Fourteenth Amendment. Id. at *9. Nonetheless,
with respect to cases involving welfare benefits, the district court found that Title
Il is not congruent and proportional to that history, asis required for legidation to
be passed validly pursuant to that authority. Id. at *11.

The district court distinguished, in two ways, the Supreme Court’s holding
that Title Il validly abrogates sovereign immunity in the context of accessto the
courts, see Tennessee v. Lane, 541 U.S. 509 (2004). First, Lane found that failure
to provide access to courts implicates a number of constitutional guarantees
beyond equal protection, including the fundamental right to due process in court
proceedings. 541 U.S. at 523, 532-533. By contrast, “the case at bar does not
implicate afundamental constitutional right,” the district court reasoned, because
“an individual has no interest protected by the Due Process Clause merely in
applying for welfare benefits,” but only in retaining benefits that already have been
granted. Zied-Campbell, 2007 WL 1031399, at *6, *10. Accordingly, the court
concluded that, in the welfare context, Title I1’s requirements “exceed what is
required by either the Equal Protection or Due Process Clauses.” Id. at *10.
Second, the district court found, the plaintiff failed to point to “evidence of a

pattern of discrimination or denial of due process specifically in connection with
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the receipt of welfare benefits by the disabled.” 1d. at *7 (citation omitted). Inthe
district court’s view, that further distinguished this case from Lane, where
Congress and the Supreme Court pointed to examples of state discrimination in the
very context at issue. Id. at *10.

The district court’ s finding that a federal law was unconstitutional did not
concretely affect the proceedings before it, because plaintiff was entitled to pursue
the same damages remedies under the Rehabilitation Act, as well as prospective
relief under TitleIl. See Zied-Campbell, 2007 WL 1031399, at *1 n.3, *2 n.4.
After discovery, the magistrate judge recommended that the district court grant
summary judgment to defendants on all counts, because plaintiff had failed to
adduce evidence to support her allegations of wrongdoing. See Report and
Recommendation, Doc. 86 (Aug. 6, 2007). For example, the magistrate found that
defendants established, and plaintiff failed to rebut, that she was not eligible for
cash assistance because her income wastoo high, id. at 15-16; seeaso id. at 25-26
(loss of food stamps for same reason); that plaintiff “refused to comply” with clear
eligibility rules requiring her to seek aid from her husband, id. at 16-17; and that
defendants' temporary finding that plaintiff was not disabled, far from constituting
evidence of irrational animosity, simply adopted a determination made by the
Social Security Administration, id. at 19.

The bottom line, the magistrate found, was that plaintiff had received all the
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benefits to which she was entitled, and had received certain benefits even though
she was not entitled to them. Doc. 86 at 32-33, 46. Accordingly, the magistrate
concluded, plaintiff was not “otherwise qualified for participation in the program,”
as required to make out a claim for disability discrimination under either Title Il or
the Rehabilitation Act. Id. at 37-38. Nor, the magistrate found, was there evidence
that defendants denied the plaintiff accommodations such as awaiver of face-to-
face interviews; to the contrary, defendants had granted them. 1d. at 40. And the
magi strate found no evidence that defendants had retaliated against plaintiff in any
cognizable way. Id. at 45-46.

Plaintiff did not object to this report and recommendation. Accordingly, the
district court adopted it without further review and entered judgment in favor of
defendants. Order, Doc. 134 (Aug. 13, 2009). Itisfrom thisfinal order that
plaintiff now appeals.

SUMMARY OF ARGUMENT

1. While plaintiff asks this Court to review the district court’s finding that
Title 11 of the Americans with Disabilities Act does not validly abrogate sovereign
immunity under the circumstances of her case, this Court should not reach that
guestion, because nothing turns on its resolution. As the Supreme Court held in

United Satesv. Georgia, 546 U.S. 151 (2006), under traditional principles of
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congtitutional avoidance, a court should decide whether plaintiff has made out a
Title Il claim before deciding the validity of Title |1’ s abrogation of immunity.

In granting summary judgment to defendants, the district court ruled, and
plaintiff does not contest in her opening brief, that she failed to adduce evidence
sufficient to maintain a Title 11 claim. Unless and until this Court reverses that
finding,? it should not reach the constitutional question of the validity of Titlell’s
abrogation of sovereign immunity, a question that is purely academic under the
circumstances of thiscase. To the contrary, if this Court affirms the district court’s
summary judgment ruling, it should vacate the district court’s abrogation ruling,
which was made without following the procedure the Supreme Court mandated in
Georgia.

2. Should this Court nonethel ess reach the question, it should find that Title
[l validly abrogates the States’ sovereign immunity with respect to claims alleging
disability discrimination in the provision of socia services. Asthe Supreme Court
held in Tennessee v. Lane, 541 U.S. 509, 524 (2004), Title |1 was enacted “against
a backdrop of pervasive unequal treatment in the administration of state services
and programs, including systematic deprivations of fundamental rights.” That
history, the Court held, authorized Congress to enact prophylactic legisation to

protect the rights of people with disabilities to receive “public services’ generally

% The United States takes no position on this evidentiary question.
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on an equal footing, seeid. at 528-529, including but not limited to public benefits
and other social services. And contrary to the district court’s finding, Titlel1’s
requirements, as applied to social services and in general, represent a congruent
and proportional response to that record of discrimination.

In this context, Title |1’ s requirements — that States grant reasonable
accommodations to applicants for social services, and that they otherwise refrain
from discrimination on the basis of disability — are carefully tailored to protect
against the proven risk of unconstitutional discrimination in the provision of social
services, while respecting the States’ legitimate interests. In particular, Titlel|
protects the equal protection and procedural due process rights of individuals with
disabilities who apply for social services. States have a constitutional obligation to
ensure that all applicants for socia services have the opportunity to be heard, and
Title 1l implements that constitutional right for individuals with disabilities,
establishing reasonable uniform standards for treating requests for
accommodations in contexts where unfettered discretion has, in the past, led to
irrational and invidious discrimination. The district court found otherwise only by
erroneously holding that individuals enjoy no procedural due process rights when
applying for socia services unless the government has aready determined that
they are entitled to those services. See Zied-Campbell v. Richman, No. 1:04-cv-

0026, 2007 WL 1031399, at *7,*23 (M.D. Pa. Mar. 30, 2007).
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These targeted prophylactic and remedial measures, judged against the
backdrop of pervasive unconstitutional discrimination that Congress found in the
provision of social services, asin other areas of governmental services, represent a
good-faith effort to make meaningful the guarantees of the Fourteenth
Amendment, not an illicit attempt to rewrite them. Accordingly, Congress validly
abrogated the state defendants’ sovereign immunity with respect to claims
involving the provision of socia services.

ARGUMENT
|
THIS COURT SHOULD NOT RULE ON THE VALIDITY OF TITLE II’S
ABROGATION OF SOVEREIGN IMMUNITY BEFORE DETERMINING
WHETHER PLAINTIFF HAS ATITLE Il CLAIM

1. This Court should not rule on the constitutional question whether Titlel|
of the Americans with Disabilities Act validly abrogates sovereign immunity under
the circumstances of this case until it decides whether the district court correctly
adopted the magistrate' s report and recommendation finding that plaintiff failed to
adduced evidence to support her claims. If the district court found correctly — and

the United States, while taking no position on this question, observes that plaintiff

neither filed objections with the district court nor argues now that the district court
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erred in this regard® — then this Court should not reach a constitutional question
that is unnecessary to the disposition of this appeal.

The Supreme Court in United Satesv. Georgia, 546 U.S. 151 (2006),
mandated a procedure for lower courts to follow when confronted with a claim of
Eleventh Amendment immunity in a caseinvolving TitleIl. In Georgia, the state
defendants argued that Title |1, as applied to corrections programs, failed to validly
abrogate States’ Eleventh Amendment immunity. The Court, after holding that
Title 1l validly abrogates that immunity for any claims that also constitute
congtitutional violations, declined to decide any further questions about Titlel1’s
validity. Instead, it remanded for lower courts to determine first whether the
plaintiff had in fact alleged any valid Title 1 clams that did not also state
constitutional violations. Id. at 159.

In doing so, Georgia set forth athree-step process for deciding how
Eleventh Amendment immunity challengesin Title |1 cases should proceed.
Courts must first determine “which aspects of the State’s aleged conduct violated
Titlell.” Georgia, 546 U.S. at 159. If Titlell wasin fact violated, a court next
should determine “to what extent such misconduct also violated the Fourteenth

Amendment.” Ibid. Finally, and only if a court finds that a State’ s “ misconduct

* Of the seven questions plaintiff presents for this Court’s consideration in
her opening brief, none relates to the district court’ s grant of summary judgment.
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violated Title Il but did not violate the Fourteenth Amendment,” it should reach the
guestion “whether Congress's purported abrogation of sovereign immunity asto
that class of conduct is neverthelessvalid.” Ibid.*

Accordingly, this Court has correctly held that Georgia requiresit, before
deciding the abrogation question, to determine “if any aspect of the [state
defendant’ s] alleged conduct forms the basisfor aTitle I clam.” Bowersv.
NCAA, 475 F.3d 524, 553 (3d Cir. 2007). Only after deciding that question in the
affirmative — and ascertaining that the plaintiff’s claim did not also state a
constitutional violation — did Bowers move on to decide that Title 11 wasa
proportionate and congruent response to the history of constitutional violationsin
education and so validly abrogated sovereign immunity in that context. Id. at 553-
955.

Under Georgia and Bowers, this Court may not decide the validity of Title
[1's abrogation of sovereign immunity in this context unless and until it finds, first,

that defendants’ conduct “formsthe basisfor aTitlell clam,” Bowers, 475 F.3d at

* Shortly after Georgia, the Sixth Circuit held that a complaint failed to state
aTitlell violation, but nonetheless went on to hold aso that Title |1 did not validly
abrogate sovereign immunity in that context. See Haasv. Quest Recovery Servs.,
Inc., 174 F. App’'x 265 (6th Cir. 2006). The Supreme Court granted certiorari,
vacated, and remanded for reconsideration. Haas v. Quest Recovery Servs., Inc.,
549 U.S. 1163 (2007); seeid. at 1163 (Ginsburg, J., concurring) (“The United
States points out that had the Sixth Circuit attended to [ Georgia], it might not have
reached the [abrogation] question.”).
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553, and second, that such conduct does not also form the basis for a constitutional
claim, id. at 553-554. Thisruleisin keeping with the “fundamental and
longstanding principle of judicia restraint” that “courts avoid reaching
constitutional questions in advance of the necessity of deciding them.” Lyng v.
Northwest Indian Cemetery Protective Ass n, 485 U.S. 439, 445 (1988).
Moreover, this constitutional avoidance principleis at its apex when courts address
the constitutionality of an Act of Congress, “the gravest and most delicate duty”
that courts are “called upon to perform.” Rostker v. Goldberg, 453 U.S. 57, 64
(1981) (citation omitted); accord Northwest Austin Mun. Util. Dist. No. One .
Holder, 129 S. Ct. 2504, 2513 (2009).

Accordingly, this Court first should determine whether the district court
correctly dismissed plaintiff’s claims on the basis that no evidence was adduced to
support them. Only if this Court reverses that ruling, and decides that plaintiff has
adduced evidence of conduct that constitutes aviolation of Title 11, should it decide
whether Title Il validly abrogates sovereign immunity in this context.

2. Becausethe district court failed to follow the procedure mandated by
Georgia and Bowers, this Court should vacate the district court’s decision holding
that Title Il does not validly abrogate sovereign immunity. Before ruling on the
validity of Title |1’ s abrogation, the district court failed to determine whether

plaintiff’s allegations stated a Title |1 violation. Accordingly, this Court should
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vacate the district court’s constitutional determination, which was unnecessary

then — because plaintiff maintained an identical claim under Section 504 of the

Rehabilitation Act® — and is even more unnecessary now, because the district court

> In Bowers, this Court found it necessary to decide whether Title I validly
abrogated sovereign immunity for claims related to public education,
notwithstanding that the plaintiff in that case maintained a substantively identical
claim under Section 504. Thedistrict court had dismissed both claims and the
plaintiff sought to reinstate both on appeal. Under such circumstances, this Court
found, remanding the case without reviewing the dismissal of the Title Il claim
would be to “in effect prune away [plaintiff’s] Title Il claim” against the plaintiff’s
wishes. Bowers, 475 F.3d at 550.

This case presents different circumstances. Review of the district court’s
ruling with respect to the validity of Title II’s abrogation could not lead to
reinstatement of a dismissed claim unless this Court aso reverses the district
court’ s grant of summary judgment.

Moreover, the district court never should have issued aruling on the
abrogation question in the first place. Defendants sought, and the district court
improperly granted, what amounted to an advisory opinion as to whether, if
plaintiff ultimately prevailed, she would be entitled to damages under her Title 1
clam in addition to her Section 504 claim. Not only did this determination have
no practical impact on the case, but it did not even dismiss plaintiff’s Title Il claim,
which proceeded with plaintiff seeking injunctiverelief. While state defendants
are entitled to an immediate sovereign immunity determination where such
immunity may protect them from being sued, see Puerto Rico Aqueduct & Sewer
Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 144-145 (1993), they have no such
entitlement to a gratuitous constitutional determination that has no practical impact
on whether a case or even a claim can proceed. See Bennett-Nelson v. Louisiana
Bd. of Regents, 431 F.3d 448, 455 (5th Cir. 2005) (declining to reach Title 1
abrogation question after finding that defendants had waived immunity for
substantively identical Section 504 claim); cf. Vermont Agency of Natural Res. v.
United Sates, 529 U.S. 765, 779 (2000) (declining to decide Eleventh Amendment
guestion that would not advance the “ultimate issue” of “whether unconsenting
States can be sued”).
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has determined that plaintiff cannot support the allegations that underlie her Title 11
clam. See, e.g., Buchanan v. Maine, 469 F.3d 158, 173 (1st Cir. 2006) (court may
not reach abrogation question where summary judgment record makesiit clear that
Titlell claimfails). “Previously, when lower courts have unnecessarily reached
Issues concerning the constitutionality of the ADA’s abrogation of sovereign
Immunity, the offending portions of their decisions have been vacated on appeal.”
Brockman v. Texas Dep't of Criminal Justice, No. 09-40940, 2010 WL 3926860,
at *5 (5th Cir. Sept. 30, 2010); accord Zibbell v. Michigan Dep’'t of Human Servs.,
313 F. App’'x 843, 847-848 (6th Cir. 2009). This Court should do the same.
I
TITLE Il VALIDLY ABROGATES THE STATES’ SOVEREIGN
IMMUNITY WITH RESPECT TO CLAIMS INVOLVING THE
PROVISION OF SOCIAL SERVICES

Should this Court nonethel ess reach the question, it should reverse and hold
that Title |1 of the Americans with Disabilities Act validly abrogates the States
sovereign immunity with respect to claims involving the provision of socia
services. Title Il was enacted “against a backdrop of pervasive unequal treatment
in the administration of state services and programs, including systematic
deprivations of fundamental rights.” Tennesseev. Lane, 541 U.S. 509, 524 (2004).
Accordingly, it is settled that Congress was within its authority pursuant to Section

Five of the Fourteenth Amendment to pass prophylactic legidation to protect the
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right of people with disabilities to receive public services on an equal footing.
Ibid. Congress's response —to bar overt discrimination on the basis of disability
and require reasonable accommodations with respect to al public services,
including the social services at issue here — was congruent and proportional to that
record of discrimination.

1. Asapreliminary matter, and as the district court recognized, see Zied-
Campbell v. Richman, No. 1:04-cv-0026, 2007 WL 1031399, at *8-9 (M.D. Pa.
Mar. 30, 2007), the only question here is whether Title |1 is congruent and
proportional to the discrimination it remedies, as all other requirements for
abrogation are satisfied. Although the Eleventh Amendment ordinarily renders a
State immune from suitsin federal court by private citizens, Congress may
abrogate that immunity so long as it “unequivocally expresse[g] its intent to
abrogate that immunity” and “act[s] pursuant to avalid grant of constitutional
authority.” Kimel v. Florida Bd. of Regents, 528 U.S. 62, 73 (2000). Thereisno
guestion that Congress unequivocally expressed its intent to abrogate the States
sovereign immunity with respect to claims under the ADA. See 42 U.S.C. 12202;
Lane, 541 U.S. at 518. Similarly, it is settled that “Congress can abrogate a State’s
sovereign immunity when it does so pursuant to avalid exercise of its power under
8 5 of the Fourteenth Amendment to enforce the substantive guarantees of that

Amendment.” Lane, 541 U.S. at 518.
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As Lane squarely held, the long and broad history of official discrimination
suffered by individual s with disabilities authorized Congress to exercise that
Section Five authority to protect their constitutional rights with respect to all public
services and programs. Lane, 541 U.S. at 524; accord Bowersv. NCAA, 475 F.3d
524, 554 & n.35 (3d Cir. 2007). Moreover, where it confronts such a history,
Congressis not limited to barring actual constitutional violations. It “may enact
so-called prophylactic legislation that proscribes facially constitutional conduct, in
order to prevent and deter unconstitutional conduct.” Nevada Dep’t of Human Res.
v. Hibbs, 538 U.S. 721, 727-728 (2003). In particular, Congress may ban
“practices that are discriminatory in effect, if not in intent,” notwithstanding that
the Equal Protection Clause bans only intentional discrimination. Lane, 541 U.S.
at 520.

What Congress may not do is pass legidation “which alters the meaning of”
the constitutional rights purportedly enforced. City of Boernev. Flores, 521 U.S.
507, 519 (1997). “[T]he line between measures that remedy or prevent
unconstitutional actions and measures that make a substantive change in the
governing law is not easy to discern, and Congress must have wide latitude in
determining whereit lies.” 1d. at 519-520. The ultimate question is whether there
Is “a congruence and proportionality between the injury to be prevented or

remedied and the means adopted to that end.” 1d. at 520. Put another way, “the
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guestion is not whether Title |1 exceeds the boundaries of the Fourteenth
Amendment, but by how much.” Constantine v. Rectors & Visitors of George
Mason Univ., 411 F.3d 474, 490 (4th Cir. 2005).

2. Thedistrict court did not explain — nor isthere avalid explanation —why
its abrogation analysis myopically focused only on the history of state provision of
the sort of welfare benefits sought by the plaintiff in this case, rather than looking
at the broader category of social services.® Titlell is sweeping legislation that
remedies along history of societal discrimination across a great number of
activities undertaken by public entities. Congress need not, and cannot, lay a
historical predicate justifying every idiosyncratic application such alaw may have
for individual litigants. Rather, the question for a court is whether Congress acted
in amanner calculated to remedy and prevent unconstitutional conduct by
government officials within broad categories of public services and programs.

Laneillustrates this principle well. The plaintiffsin that case both were
paraplegics who contended that courthouses were inaccessible to individuals who
relied upon wheelchairs. See Lane, 541 U.S. at 513. Asaresult, one plaintiff
alleged that he was unable to appear to answer charges against him, while the other

alleged that she could not perform her work as a court reporter. Id. at 513-514.

® Itistruethat plaintiff did not argue otherwise, but the constitutionality of
an Act of Congress cannot depend on the arguments made by individual plaintiffs,
who often are pro se or otherwise not in aposition to make all available arguments.
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The Supreme Court did not limit the abrogation question before it to either the
specific judicial services (such as criminal adjudication) alleged to be inaccessible
or the particular sort of access sought (wheelchair access to a courtroom). Rather,
it framed the question broadly, with respect “to the class of cases implicating the
accessibility of judicial services.” Id. at 531.

Accordingly, the Court found relevant to its analysis a number of
constitutional rights not implicated by the plaintiffs' clams. Neither of the Lane
plaintiffs alleged that he or she was excluded from jury service or subjected to a
jury trial that excluded persons with disabilities. Neither was prevented from
participating in civil litigation, nor did either allege a violation of First Amendment
rights. The nature of plaintiffs disabilities did not implicate Title |1’ s requirement
that government, in the administration of justice, make available measures such as
sign language interpreters or materiasin Braille. Y et the Supreme Court broadly
considered the full range of constitutional rights and Title Il remedies potentially at
issue in the broad “class of cases implicating the accessibility of judicial services.”
Lane, 541 U.S. at 531.

Similarly, in Bowers, this Court properly looked at Title 11’s application “in
the context of public education,” 475 F.3d at 555, not in the narrow context of
intercollegiate sports eligibility in which Bowers arose. In that context, other

courts correctly have declined to focus their inquiries on the narrow sub-category
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of public education, such as community colleges, at issue in the particular cases
before them. See Toledo v. Sanchez, 454 F.3d 24, 36 (1st Cir. 2006) (rejecting
argument that Congress was required to show history of discrimination in higher
education in particular).

Following Lane and Bowers, this Court should determine the congruence
and proportionality of Title Il within the entire “class of cases’ involving state
provision of social services. SeelLane, 541 U.S. at 531. That isthelevel of
generality at which Congress legislated in enacting Title 11, and it isalso the level
of generality at which many state agencies operate. For example, defendant
Pennsylvania Department of Public Welfare “ offers awide variety of supports and
services to maintain or improve the quality of life for older Pennsylvanians and
other adultsin need of assistance.” See Pennsylvania Department of Public
Weltare, For Adults, available at http://www.dpw.state.pa.us/foradults/index.htm
(last visited February 7, 2011). Such services include not only cash assistance, but
also other public benefits (such as medical and nutritional assistance), substance
abuse services, mental health services, homeless services, and more. Ibid.

Under the district court’s mode of service-by-service analysis, the agency
might be liable for itsinaccessibility when an individua with a disability seeks
housing, but not when that same individual seeks cash assistance. Lane avoided

precisaly such aresult by adjudicating the abrogation question with respect to the
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entire class of casesinvolving al judicial services. And not only are these various
social services often provided by the same state or local entity (sometimesin the
same facilities), but their accessibility implicates ssimilar constitutional concerns
and isfacilitated through similar Title || remedies, such that they are sensibly
considered together with respect to the validity of Title |1’s abrogation of state
sovereign immunity.

3. Titlell enforces not only the Equal Protection Clause, but also “avariety
of other basic constitutional guarantees, infringements of which are subject to more
searching judicial review” than rational basis. Lane, 541 U.S. at 522-523. Inthe
particular context of social services, Title Il not only ensures that individuals with
disabilities are treated even-handedly, but it also protects their rights guaranteed by
the Due Process Clause of the Fourteenth Amendment.

a. Title!l remediesthe pervasive denial of equal protection rights of
individuals with disabilities in the provision of socia services. Before enacting
Title 1, Congress documented along history of such discrimination across a broad
range of social services. The district court found otherwise only because it (1)
improperly limited its search to discrimination regarding “state welfare systems
and the receipt of welfare benefits,” Zied-Campbell, 2007 WL 1031399, at *9; and
(2) looked only at certain committee reports, seeid. at *10. As described above,

the court should have evaluated the validity of Title |1’ s abrogation of sovereign
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immunity with respect to social services more broadly. The district court also
should have looked at the entirety of the remarkably extensive record before
Congress regarding disability discrimination, arecord that included 13 hearings
and anumber of official reports. See Lane, 541 U.S. at 516; id. at 527 (relying on
report by the United States Civil Rights Commission). In particular, any court
adjudicating this question must take into account the evidence compiled by the
Task Force on the Rights of Empowerment of Americans with Disabilities, a body
appointed by Congress that took written and oral testimony from numerous
individuals with disabilities from every part of the country as to the obstacles they
faced. Seeid. at 527 (relying on Task Force's “numerous examples of the
exclusion of persons with disabilities from state judicial services and programs”).’
Had the district court looked at this full record, it would have seen pervasive past
discrimination in the context of social services.

For example, Congress heard testimony that individuals with avariety of

disabilities were denied public housing and excluded from homeless shelters. See,

’ This brief cites certain submissions compiled by the task force and
submitted to Congress. These submissions (along with many others) were lodged
with the Supreme Court in Board of Trustees of the University of Alabama v.
Garrett, 531 U.S. 356 (2001), and catalogued in Appendix C to Justice Breyer’s
dissent in that case. Justice Breyer’s dissent cites to the documents by State and
Bates stamp number, see Garrett, 531 U.S. at 389-424, a practice we follow in this
brief. The documents cited herein also are attached for this Court’s conveniencein
an addendum to this brief.
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e.g., Oversight Hearings on H.R. 4498, Americans with Disabilities Act of 1988:
Hearing Before the House Comm. on Educ. & Labor at 229 (1988) (Oversight
Hearings) (statement of James Brooks of the Disability Law Center) (homeless
person with AIDS “denied public housing due to people’s primitive values towards
people with AIDS").® It heard testimony that social service agencies
“discriminate[d] against people with traumatic brain injury because of their
disability.” Id. at 50 (statement of llona Durkin). And it heard multiple witnesses
testify about discrimination by vocational rehabilitation agencies. See, e.g., id. at

39 (statement of Linda Pelletier); id. at 119, 122 (statement of Cathie Marshall).’

® See also Oversight Hearings at 50 (statement of [lona Durkin) (individuals
with traumatic brain injuries “are kicked out of the homeless sheltersif they can
even get in”); DE 322 (Addendum at 7) (exclusion of persons with mental illness);
CA 216, 223 (Addendum at 5,6) (exclusion of wheelchair users); M| 967-968
(Addendum at 23-24) (shelters not accessible to wheelchair users, forcing them to
sleep on the streets or check into a nursing home; the writer compared the latter
option to “being incarcerated”); NE 1034 (Addendum at 25) (no shelter space for
abused or homel ess persons with physical handicaps). One submission to the Task
Force complained that public housing authorities maintained avery limited stock
of accessible housing, which they then rented indiscriminately rather than
reserving them for individuals who needed such apartments. KY 711 (Addendum
at 15).

® One employee of avocationa rehabilitation facility described at length
how his agency would “dogmatically adhere” to “inflexible standards, with no
thought given to accommodations where needed,” and so ended up discriminating
against the very people it was meant to serve. KY 713 (Addendum at 16); accord
HI 473 (Addendum at 9) (rehabilitation counselor reports that state social workers
regularly “limit the choices and opportunities of disabled persons,” including by
making decisions on behalf of mentally competent people without any legal

(continued...)
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Submissionsto the Task Force by individuals with disabilities further
revealed discrimination by state and local socia service agencies. The Task Force
was told that it was “a common practice’ by some agencies, instead of making
their facilities accessible, to see clients with disabilities at their homes or in
separate government buildings, a practice that “further reinforces the isolation and
powerlessness of the disabled community.” KY 724-725 (Addendum at 18-19).
Oneindividual complained about “the ‘gaps’ in our socia programs,” whereby
programs that were supposed to serve individuals with disabilities allowed many to
“fall ‘through the cracks'” by declaring them ineligible for specious reasons.’® AR
156 (Addendum at 4). Another reported that women who participated in a

disability workshop “were called in and given sex classes,” at which they were told

(...continued)

authority to do so). Seealso AL 27 (Addendum at 1) (man denied vocational
rehabilitation services, despite high test results, because of his cerebral palsy); Hl
456 (Addendum at 8) (state employment services office denied interpreter to deaf
person); HI 482 (Addendum at 10) (vocational service agency refused to provide
further assistance after person with disability failed “job readiness’ exam that
“several experts’ agreed was improperly constructed and administered by a non-
gualified person); MD 789 (Addendum at 21); (vocational rehabilitation agents
failed to help deaf people find jobs). A newspaper article submitted to the task
force documented the manner in which the rehabilitation services system
“emphasizes closing client cases rather than providing adequate client services.”
MI 963 (Addendum at 22).

0 See, e.g., NH 1056-1057 (Addendum at 26-27) (people with head injuries
have “a difficult time getting benefit[s] because of lack of knowledge on the part of
agency staffs’; they are “put on waiting lists to receive services that clearly the law
has set down that they should be receiving”).
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“that we should be sterilized because we are retarded.” 1L 553 (Addendum at 11).
And a state employment office told a woman with a social work degree that it “did
not ‘ place people in my condition,”” and that she should seek vocational
rehabilitation instead. KY 723 (Addendum at 17).

Congress also had before it numerous examplesin case law of state and local
governments making decisions in the provision of social services that were
motivated by “irrational prejudice” against persons with disabilities. See, e.g., City
of Cleburnev. Cleburne Living Ctr., 473 U.S. 432, 450 (1985) (no rational basis
for denying permit for home for individuals with developmental disabilities); id. at
461-464 (Marshal, J., concurring in part and dissenting in part) (explaining how
“the mentally retarded have been subject to alengthy and tragic history of
segregation and discrimination that can only be called grotesque’) (interna
guotation marks and citation omitted). Indeed, the “judiciary itself has endorsed
the basis for some of the very discrimination subject to congressional remedy,”
Lane, 541 U.S. at 534-535 (Souter, J., concurring), such as by upholding the
compulsory sterilization of people with developmental disabilities, see Buck v.
Bell, 274 U.S. 200 (1927). In many cases, the manner in which States provided
social services to individuals with disabilities was to unnecessarily institutionalize
them, a practice that the ADA specifically sought to end. See Olmstead v. L.C. ex

rel. Zimring, 527 U.S. 581, 599 (1999).
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Moreover, while it was not required to compile arecord at such alevel of
specificity, Congress had before it ample evidence that state welfare offices were
Inaccessible to individuals with disabilities. For example, “[m]any Maryland state
offices, departments of social services, places where people must go for food
stamps, welfare, or other needs,” were not accessible to deaf persons because they
offered no means for making an appointment other than by phone call. MD 787
(Addendum at 20)."* Wheelchair-bound persons could “not get transportation to,
or access into, food stamps and Medicaid offices.” KS 674 (Addendum at 14). A
woman with arespirator was denied access to a state Division of Medical
Assistance. AK 63 (Addendum at 2). And Congress heard testimony that
“applications for various types of public assistance are almost never availablein
media which a nonprint reader can use.” Oversight Hearings at 49 (statement of
Ellen M. Telker). Consequently, “ablind person may sign releases, consent forms
or applications for assistance without understanding or adequately considering the
ramifications of the act, possibly waiving important legal rights.” 1bid.
Additionally, Congress had before it evidence that it was unnecessarily difficult for
individuals with disabilities to claim the social security and other public benefits to

which they were entitled. For example, one disability benefits recipient was

1 Accord AK 71 (Addendum at 3) (deaf individuals denied access to state
services due to lack of sign language interpreters).
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improperly classified as non-disabled by a state agency on amission to reduce the
number of people receiving benefits, and so lost her benefits until her
Congressman interceded on her behalf. 1A 661-662 (Addendum at 12-13).

Not only were such discriminatory practices common, but their
consequences were particularly grave in this context. See Lane, 541 U.S. at 523
(appropriateness of Section Five legislation turns not only on the pervasiveness of
discrimination, but also on the “gravity of the harm [the |aw] seeks to prevent”).
Congress heard testimony that individuals with disabilities were unusually
dependent on state socia services, making them particularly vulnerable to the
failure of such state agencies to provide them access. For example, in 1980, fully
two-thirds of working-age individuals with disabilities had no employment.
National Council on the Handicapped, On The Threshold Of Independence 13
(1988), available at
http://www.ncd.gov/newsroom/publications/1988/pdf/threshol d.pdf (last visited
February 7, 2011)." Accordingly, income support and medical benefit programs
“provide the basic necessities of life for many severely disabled people, aswell as

the only hope for a comparatively independent existence.” National Council on the

2 This report was one of two that Congress commissioned from the
National Council on the Handicapped, an independent federal agency, in the years
preceding the ADA’s enactment. See Rehabilitation Amendments of 1984, Pub. L.
No. 98-221, Titlel, § 141(a), 98 Stat. 17, 26-27; Rehabilitation Act Amendments
of 1986, Pub. L. No. 99-506, Title V, § 502(b), 100 Stat. 1807, 1829.
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Handicapped, Toward Independence: An Assessment Of Federal Laws And
Programs Affecting Persons With Disabilities—With Legidative
Recommendations C-2 (1988), available at
http://www.eric.ed.gov/PDFSED301010.pdf (last visited February 7, 2011).

b. Inthe context of social services, Title |1 protects due process rights as
well. Courts have long recognized the procedura due process rights of those
entitled to receive essential public benefits such as welfare. See Goldberg v. Kelly,
397 U.S. 254, 261-262 (1970). “The fundamental requisite of due process of law
Isthe opportunity to be heard.” 1d. at 267 (citation omitted). And that
“opportunity to be heard must be tailored to the capacities and circumstances of
those who areto be heard.” Id. at 268-2609.

Individuals with disabilities are particularly susceptible to violations of due
process, because processes that permit others to be heard may not be adequate for
them. Many court decisions have recognized this, including with respect to
individuals with mental illness applying for public benefits — almost precisdly the
same facts at issue here. See, e.qg., Parker v. Califano, 644 F.2d 1199, 1203 (6th
Cir. 1981) (unsuccessful applicant for socia security benefits denied due processiif
the denial was because her mental illness prevented her from understanding
process and fully representing her interests); Young v. Bowen, 858 F.2d 951, 955

(4th Cir. 1988) (same). It isunsurprising that courts are frequently called upon to
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evaluate the fairness of agency processin this context, because a disproportionate
number of recipients of welfare and other cash assistance have mental disabilities.
See Ann Marie Rakowski, Just Who Do You Think You’'re Talking To? The
Mandate For Effective Notice to Food Stamp Recipients with Mental Disabilities,
37 Colum. J.L. & Soc. Problems 485, 485-491 (2004). Indeed, notwithstanding the
passage of the ADA, widespread complaints persist that state and local procedures
fail to ensure that individuals with disabilities receive fair treatment in seeking
social services. See, eg., id. at 509-516 (describing New Y ork litigation regarding
this question).

The district court incorrectly reasoned that Congress could not legislate to
prevent such widespread due process violations because, in itsview, “an individua
has no interest protected by the Due Process Clause merely in applying for welfare
benefits.” Zied-Campbell, 2007 WL 1031399, at *6. Evenif the district court
were correct —and it was not — that constitutional due process rights attach only
after a State already has determined that an individual is entitled to socia services,
its conclusion regarding Title I’ s validity would be wrong. The district court
improperly limited its analysis to the particular facts of this case—an initial
application for public benefits — instead of the broader context of the provision of

socia services.
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Even under the district court’s view of due process rights, Congress
permissibly protected such rights for those individual s with disabilities who
aready have been found eligible for benefits. That the accommodations thus
required also happen to benefit those who have not yet been found entitled, such as
plaintiff in this case, does not make them ill-fitted to the constitutional problem
Congress confronted. The question at hand is whether Title Il is a congruent and
proportional response to constitutional violations in the context of social services
in general, not whether it remedies a constitutional violation under the narrow facts
of this case.

But in any case, due process rights are implicated even as Title 11 appliesto
the facts of thiscase. It istrue that, until entitlement has been found, an individual
has no due process right to receipt of the benefit itself. However, the individua
does have a due process right to fair adjudication of his or her claim to the benefit.
SeelLuyjanv. G & G Fire Sporinklers, 532 U.S. 189, 196 (2001) (explaining the
distinction, and holding that ability to bring breach-of-contract suit satisfied
constitutional requirements); American Mfrs. Mut. Ins. Co. v. Qullivan, 526 U.S.
40, 62 (1999) (Ginsburg, J., concurring) (drawing same distinction, and clarifying
that “due process requires fair procedures for the adjudication of respondents’
claimsfor workers' compensation benefits, including medical care”). That is

because the claimisitself property that receives the protections of due process.
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Logan v. Zimmerman Brush Co., 455 U.S. 422, 429-431 (1982); Tulsa Prof’|
Collection Servs., 485 U.S. 478, 485 (1988). Asclearly stated by the very case
relied upon by the district court, modern Supreme Court jurisprudence in this area
thus distinguishes “between the remedy itself,” to which an applicant has no due
process right, “and a claim to the remedy,” with respect to which the applicant
does have due process rights. Pappasv. City of Lebanon, 331 F. Supp. 2d 311,
320 & n.13 (M.D. Pa. 2004).

Accordingly, an applicant such as plaintiff may not have a constitutional
right to receive a state benefit, but she does have the right to a“meaningful
opportunity to be heard,” Lane, 541 U.S. at 532 (citation omitted), when applying
for it. And individualswith disabilities have suffered the pervasive denia of that
right in the context of socia services.

4. Titlell of the ADA iswell tailored to protect the equal protection and due
process rights described above without infringing on the States’ legitimate
prerogatives. Itisa“limited” remedy that is “reasonably targeted to alegitimate
end” in the context of social services, just as Lane found it to be in the context of
judicial services. Lane, 541 U.S. at 531-533. Title Il prohibits only discrimination
“by reason of * * * disability,” 42 U.S.C. 12132, and so States retain the discretion
to exclude persons from programs, services, or benefits for any lawful reason

unrelated to disability. Moreover, Title 11 “does not require States to employ any
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and all means” to make social services accessible for people with disabilities, but
rather requires only certain “*‘reasonable modifications’ that would not
fundamentally alter the nature of the service provided.” Lane, 541 U.S. at 531-532
(quoting 42 U.S.C. 12132(2)).

a. Asapplied to discrimination in the social services context, Titlell’s
requirements serve a number of important and valid prophylactic and remedial
functions. The statute requires a number of concrete actions by States that directly
protect due processrights. In this context, Title Il requires, for example, that
public entities provide (1) interpreters for the hearing impaired; (2) assistance for
those whose disabilities make it difficult to complete applications for social
services, and (3) physical access to government buildings that provide socid
services. See, eg., 42 U.S.C. 12131(2) & 12132; 28 C.F.R. 35.130, 35.150,
35.160, 35.161. These requirements ensure that persons with disabilities are
afforded a “meaningful opportunity to be heard,” Lane, 541 U.S. at 532 (citation
omitted), before being denied social services.

Title 11 also prevents violations of equal protection. Not only doesit directly
bar overt discrimination, but its requirements serve to detect and prevent difficult-
to-uncover discrimination that could otherwise evade judicia review. See 42
U.S.C. 12101(a)(5) (describing “various forms of discrimination,” including but

not limited to “outright intentional exclusion,” to which individuals with
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disabilities are subject). When individual public officials make discretionary
decisions, asthey often must do in this context, thereis areal risk that those
decisions will be based on unspoken, irrational assumptions, leading to “subtle
discrimination that may be difficult to detect on a case-by-case basis.” Hibbs, 538
U.S. at 736. By prohibiting insubstantial reasons for denying accommodations to
persons with disabilities, Title Il prevents covert discrimination against disabled
applicants. See Lane, 541 U.S. at 520 (Congress has authority “to enact
prophylactic legidation proscribing practices that are discriminatory in effect, if
not intent”).

Furthermore, a*“proper remedy for an unconstitutional exclusion” does not
simply “bar like discrimination in the future,” but also “aims to eliminate so far as
possible the discriminatory effects of the past.” United Statesv. Virginia, 518 U.S.
515, 547 (1996) (citation and internal punctuation marks omitted). A simple ban
on overt discrimination would have frozen in place the effects of States’ prior
official exclusion and isolation of individuals with disabilities, under which
persons with disabilities were invisible to government officials and planners,
resulting in inaccessible buildings and impassabl e procedures. Removing barriers
to integration caused by past discrimination is an important part of accomplishing
Title II’s goal of reducing stereotypes and misconceptions that risk constitutional

violations throughout government services.
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That Title 11 requires States to take certain actions that the Constitution itself
would not compel does not make it a disproportionate response. Having identified
aconstitutional problem, Congress was entitled to pass prophylactic legidlation that
requires state social service agencies to reasonably accommodate individua s with
disabilitiesin general, not ssmply in those encounters in which a due process or
equal protection violation otherwise would occur. For example, the Supreme
Court upheld the Family and Medical Leave Act asavalid exercise of Section Five
authority, notwithstanding that the FMLA — meant to remedy the long history of
employment discrimination against women — requires the “ across-the-board”
provision of family leave to men and women alike. See Hibbs, 538 U.S. at 722-
723, 7135-731.

b. Title Il accomplishesthese critical objectives while minimizing the
burden of compliance on States. Public entities need not “compromise their
essential eligibility criteriafor public programs.” Lane, 541 U.S. at 532. Rather,
they retain the power to set eligibility standards, and an individual with a disability
must meet such standards “ before he or she can even invoke the nondiscrimination
provisions of the statute.” Constantine, 411 F.3d at 488.

Nor does Title Il require States to “undertake measures that would impose
an undue financial or administrative burden.” Lane, 541 U.S. at 532; see

Olmstead, 527 U.S. at 603-605 (describing limitations on State’ s responsibility);
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accord Constantine, 411 F.3d at 488-489. For example, Title 11 requires adherence
to certain architectural standards only for new construction and aterations, when
facilities can be made accessible at little additional cost. 28 C.F.R. 35.151. By
contrast, a public entity need not engage in costly structural modification for older
facilitiesif it can make services accessible in other ways, such as “relocating
services to aternative, accessible sites and assigning aides to assist persons with
disabilitiesin accessing services.” Lane, 541 U.S. at 532.

These important limitations on the scope of Title Il “tend to ensure
Congress' means are proportionate to ends legitimate under 8 5.” Constantine, 411
F.3d at 489 (quoting City of Boerne, 521 U.S. at 533).

5. Finadlly, the validity of Title II’s application to the social services context
must be viewed in light of the broader purpose and application of the statute.
Congress found that the discrimination faced by persons with disabilities was not
limited to afew discrete areas, such as the provision of socia services. To the
contrary, Congress found that persons with disabilities have been subjected to
systematic discrimination in a broad range of public services. See 42 U.S.C.
12101(a)(3). Asharmful asdiscrimination iswhen felt in just one place, it isthat
much worse when it manifestsin every part of society. Individualswith
disabilities, Congress found, suffered from the “kind of ‘class or caste’ treatment

that the Fourteenth Amendment was designed to abolish.” Plyler v. Doe, 457 U.S.
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202, 216 n.14 (1982).

Title 11’ s application to the provision of social services, thus, is part of a
broader remedy to a constitutional problem that is greater than the sum of its parts.
It operates not in isolation, but in conjunction with Title I1’s application to
courthouses, education, and all other public services and programs. Before
enacting Title |1, Congress compiled a voluminous record of official discrimination
against individuals with disabilitiesin virtually every public service or program
imaginable. See Lane, 541 U.S. at 528 (noting “the sheer volume of evidence
demonstrating the nature and extent of unconstitutional discrimination against
persons with disabilities in the provision of public services’). Inresponse to that
record, it required public entities to take reasonable measures in every context to
ensure that individuals with disabilities can be full participants.

Ending discrimination in one context is part of ending it in others, both by
putting a stop to irrational stereotypes and by laying the foundation for greater
participation by individuals with disabilities in other areas. See Association for
Disabled Ams,, Inc. v. Florida Int’| Univ., 405 F.3d 954, 959 (11th Cir. 2005)
(“Discrimination against disabled students in education affects disabled students
future ability to exercise and participate in the basic rights and responsibilities of
citizenship, such as voting and participation in public programs and services.”). In

particular, many social services permit individuals with disabilities to live more
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independently, join the workforce, and otherwise integrate into the larger
community. Cf. Olmstead, 527 U.S. at 600 (unnecessary segregation of
individuals with disability is discrimination, in part because it “ perpetuates
unwarranted assumptions that persons so isolated are incapable or unworthy of
participating in community life”). TitlelI’s application to social servicesisjust
one part of amuch larger project, which itself is a proportional and congruent

response to the myriad of constitutional violations it remedies.™

3 The Court in Lane did not examine the congruence and proportionality of
Title 1l asawhole because it found that the statute was valid Section Five
legislation as applied to the class of cases beforeit. Similarly, because Titlell is
valid Section Five legidation as applied to discrimination in social services
programs, this Court need not consider the validity of Title Il asawhole. It
remains the position of the United States, however, that Title Il asawholeisvalid
Section Five legislation because it is congruent and proportiona to Congress's goal
of eliminating discrimination on the basis of disability in the provision of public
services— an areathat Lane determined is an “appropriate subject for prophylactic
legislation.” Lane, 541 U.S. at 529.
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CONCLUSION
This Court should vacate — or, in the alternative, reverse —the district court’s
order finding that Title 1 of the ADA does not validly abrogate sovereign
Immunity.
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Assistant Attorney General
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Mr. Justin Dart

c/o Vocational Rehabilitation Service
1608 13th Avenue South, Suite 201
Birmingham, AL. 35256.

Dear Mr. Dart:

I regret that I will be unable to speak at the Public
Forum which is being held in Birmingham on August 16, 1988.
I would, however, like to submit my written testimony

to you in the form of this letter.

In June 1977 I went to try td get Vocational Rehabilitation

. Services, but the Counselor said he could NOT help me because

I had Cerebral Palsy. This made me very angry because after
he told me this he went ahead and gave me all of his test
which I scored very high on. Even after seeing the test
results he still said that he could not help me because I
have Cerebral Palsy. After-enrolling at Jefferson State
Junior College in 1982 several of the advisors started trying
to get me help from Vocational Rehabilitation Service, but

to no avail. '

In the spring of 1981 I first started going to Jefferson State

I was riding what was at that time a Positive Maturlty bus. This
bus took me for a quarter and a half, but all at once "they"
Positive Maturity stopped and said they could not take me anymore
because the school was so far out. This caused me to have to
make other arrangements regardlng transportation, which was a
headache

On August 4, 1988 in the Birmingham Post Hearld I was referred to
a a Cerebral Palsy "victim" instead of an individual who. has
Cerebral Palsy. ' :

Thank you for your tiﬁe and consideration regarding this
testimony. If you have any questions, please feel free to
contact me at the follow1ng address and telephone number:

“Mlke Holsombeck

5224 Georgia Road
Birmingham, AL. ‘35212
(205) 592—7061

Sincerely,

7(,(,/:,(, //@/50 /LLLL(’ /x//

Mlke Holsombeck



- Dear Justin:

look elsewhere. (i.e., no

- 3710 Woodland Drive, Suite 900 3550 Airport Way, Suite 3

Anchorage, AK 99517 Fairbanks, AK 99709
Toll Free: (800) 478-4488 (907) 479-7940
(907) 24844777

9¢7 6th st., S.W., Apt. 516C
Washington, D.C. 28282

January 18, 1989 %7£§v )
Justin Dart ////kxwgl&ﬁllxﬂ’L7<éaxbg

As a long time friend and advocate of I Living
Centers and civil rights for persons who experienc dlsablllty I
would like to share with you an article about a different type,of
discrimination. : ;

Bonnie is not "sick" but because she uses a respij
Alaska State Division of Medical Assistance (an &gency  that
administers attendant services) and a numbér of residential

programs across the United States have denied Bonnie access to -

their programs.

after 14 years Bonnie decided to leave the nursing facility
she had resided in and continue her education outside the state.
Academically she has been accepted into at least ten university
graduate programs but as soon as the schools learn about her use
of a respirator, they begin making excuses for why Bonnie should
"skilled care™ on campus, liability for -
her health, etc.) C ' ‘

As I stated arnd you can probubl\ tell by reading the enclosed
article, Bonnie is not sick, she iz however being discriminated
against because she uses a ventilator. She considers her
ventilator "adaptive equipment” and is more aware of her health
caxe needs then anyone. ' ' : ‘

here are schocls with suppert systems around the coun rj that
pt Bonniée as a student but they do not offer the progran
interested in. She asks "why must I just attend a school
c deal with my respirator?, what about eqgual oppertunity

N—
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& VOTE FOR JUSTICE.

1 URGE THE CONGRESS TO ?NRCT AND TBE PRESIDENT TO SUPFOET AND TC
SIGH, LEGISLATION SUCE AS THE AMERICANS WITH DISABILITIES ACT OF
1ege, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS CF HANDICAF.

1 FURTHBERMORE URGE TBE ESTAELISHMENT Cf TBOSE BASIT SERVICES AND
BUMAN SUFPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOFLE " WITn DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL ° FOR INDEPENDENCE, PROJ”CTI 1TY AND
QUALITY OF LIF; IN TEE MZINSTREAM OF SOCIETY.

HAVE' PERSONALLY EXPERIENCED AND/OR OBSERVED - THE FOLLOWING
FISCRI MIIATION AGAINRST PEQFLE UITH DISABILITIES:

ﬁ@m « 19 W%MW%
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We disabled people also face discrimination in other modes of Trans-
portation. When I, and some of my clients, have attempted to ride the
the Greyhound bus lines, we have been told that we could not travel on
their buses without an attendant. This is true even if the disabled
person is perfectly capable of traveling alone. Therefore, if we want
to travel alone, we are banned from using one of the most, economlcal
.means of transportation. In addition, the Greyhound company discrimi-
nates against those in wheelchairs by not having llft—equlpped buses.

-

Another incident’ of discrlmlnatlon happened to me when I recently went
to the Long Beach airport. I made arrangements with United Airlines
to get assistance on and off the plane at that airport. The customer
representative approved these arrangements. When I got to the airline
ticket counter, the actual carrier turned out to be United Express.

The agent at the ticket counter told me that, even though I had made
prior arrangements, they had no facilities to assist me into the plane.

However, my experience pales in comparison to that of a client of mine,
on her recent trip from Los Angeles to Tokyo. When she confirmed her
travel arrangements with United Airlines to travel alone, an airline _
employee assured her that these plans would be satisfactory. My client
was not informed by the airline employee that she was not allowed to
travel without an attendant until she was actually on the plane! In
addition, when she arrived at her lavover destination, her daughter

was required to lift her into an airport wheelchair, instead of the
airline personnel doing it. Finally, for the majority of the two-hour
layover, she was forced to sit in a chair in the airport waiting area.
"This was extremely difficult to do because of the balange problem -
related to her disability. She was not allowed to use an airport wheel-
chair because, she was told by an airport enployee, it might be required

for another purpose.  Although, there were many available in the wheel-
chair conce551on stand.

A number of our agency's clients have been discriminated against by
various businesses in the area. One of them was denied access to a
store simply because she was in a wheelchair. Another client was denied
access to a fast-food restaurant because she was also in a wheelchair.

Another area where our clients have experienced discrimination is in
the area of housing. One client was denied the opportunity to rent an
apartment simply because of a mobility impairment. In addition, another .
one of our clients who is in a wheelchair was denied the possibility

of renting an apartment, even though she was willing to do any accessi-
bility modifications herself. '

The homeless disabled that we serve have also faced great discrimi-

nation in our community. <eny..of-the-shslters-iRspuknarea,swhich. are
supposed, to. -be ~accessiblertovalis types“ofmdisabilities ~:havesrefused

~to- serve, those in:wheelchalfsl* The staff at these shelters have said

that those who use wheelchairs could not be accomodated in cases of

emergency. However, during times of calm, these places are supposed
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A VOTE FOR JUSTICE.

J URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION.SUCH AS THE 'AMERICANS WITH DISABILITIES ACT OF
1988, WHICH ~WILL EFFECTIVELY PROTECT ALL PERSONS "WITH
DiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. -

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE‘BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH "WILL ENABLE ALL PEOPLE WITH DISABILITIES TO

ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

I HAVE PERSONALLY EXPERIENCED ‘AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES
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votejust.2
vote just

A VOTE FOR JUSTICE.

] URGE THE CONGRESS TO ENACT, ANP THE PRESIDENT TO SUPPORT AND TO
SIGN, LEGISLATION.SUCH AS THE 'AMERICANS.WITH DISABILITIES ACT OF.
1988, WHICH WILL -EFFECTIVELY PROTECT ALL PERSONS "WITH
DiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE- ALL FPEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. ’

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
" DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: :
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A VOTE FOR JUSTICE.

"1 URCGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO

SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT OF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN .SUPPORT  SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY _
LIFE, AND WHICHE WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR = FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND

QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED 'AND/OR OBSERVED- THE FOLLOWING |
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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A VOTE FOR JUSTICE.

1 URGE THBE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO
S1GN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT oF
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHBERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE TBEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY.

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
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"y :;uperv:QEF gave MG mMOr@ work Than anyone efze taday. 1 kAnow ’ }
the oThers are paid saor® Than me. Wny ao I have To ~ark harder to
kaeaep ay JO007 ' : '

] went to a disability conference and the hotel wouldn "t let me
check in pecause [ didn't have & credit card. No one will give me
one when they know I work at a warkshop. :

I went to the theater and they said I couldn’t stay. They
wouldn‘t let me sit in the aisle because my chair would Slock it.
They w~ouldn’'t leT me transfer because then ] couldn’'t move fast
if thare wera. a fire. I'm furiocus! Il know the fire code. They
dan ‘t. - ' ' -

When | went to rent a car the sales person read. through. the
various insuranca cptions very quickly, and  then expected an
immediate response. I can’'t process oral information gquickly. I
askead tc read the palicy for myself and the sale=x person sighed
and gave me .a logk that really embarrassed me. .

~ 1 went ﬁc a restaurant and the menu was put together like a boogk.
The menu used long fancy words. Because I'm LD 1 coulan’t ruag .
. i

it.
My paratrangit bus was 45 minutes late. I lost centrol af @y

tladder since there was na accessible bathroom at the mall. . And
I had timed ay trzp =0 Carefully! :

3 ' AII the women {n &y workshop waere called in and Qiven sax
" 'classes. They tald us that we should be sterilized becausec ~e are

retarded. That’s not right. : AR

I broke my leg and went ta tn- hospital. They wouldn 't ‘call an
thatearpreter. ’

My friend has to be in the hospital fcr several weeks and dsked
if the hospital had closad capticned TV. He was- tcld he was crazy
to expect such special truatnnnt. : .

- I went ta a hearing on the ‘schoal budget. ko 1ﬁt-rpri£af.fr left.

1 want to a'larqu dcpartncnt'ltarcvand wanted to use the restroos
but it is not ac:cssiblu.

I wantad tg use the subaay but the alavatar ~was out c4 crdar and
I had to go to ancther station.

I want tao sat 1n a raftaurant but could nat qat in-because it isx
{inaccessible. .
I eizsed getting a package. . again. Since I can‘t qetA ta thc.

mailbax becausa of the_gteps and the kid wha cChecks for ma was

sick I didn-” t kno« there wes a packnqu. It wman sent back. .

My parking space was taken again’ byval pickup. I called the

sanagement. Nothing. [ called the police ta ticket. Tny sald
theay would. The truck has been thera for thraee days. I still have
na parking. I want to puncture his tires!
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Justin Dart, Chairperson - Congr8551cnal Task Force ADA
September l% 1988 Page 4 of 8

I filed a complaint with the Igwa Civil Rights Commission and after an
investigation on my complaint the Iowa Civil Rights Commission stated
they could naot assist an this matter because I did not follcw proper
grievance praocedures through my Union.

In 1873 the Social Security Administraticn found through the decision
of the State Disability Determination Services that the limitations
caused me by mental illness were consldersd “disabling." Caonsequently I
was awarded SSOI bhenefits that were retroactive to 1972. In 1974, after:
2 years of DI benefits I was eligible for Social Security Medicare
benefits. Medicare Part A and B along with my private health care plan
helped defrag the ccst of my medlcal care over the years.

However, in 1380 the U.S. Congress ordered a step up in Social
Security’s reviews of disability claims. And in 1881 Marien Hanssen
fFrom Iowa’'s 00S determined that medical evidence showed that I was nao
longer disabled and my benefits were terminated as were the the
benefits of tens of thousands of other disabled persons across the
Nation. It was later found through Joint Hearinmgs held by the U.S.
House and Senate that many disabled persons were be unjustly "kicked

of F* the disability rolls. It was fFound that the DOS’s were in fact
disregarding medical evidence presented them in order to fFulfill a
directive from SSA to "cut"” DI benefits. Hearings also showed that
although persons working within the SSA and DDS were aware of such
directive they so testified at these hearings that they did not know .
where the directive originated. Because of this discriminatory practice
many disabled persons were made to suffer needless hardships.

In 1893 I developed heart problems that involved hospitalization in
ICU. Also in 13983 my wife miscarried and in both cases the physiclans
felt these medical incidents could be related to the strees we were

" Forced to undergo in the lose of my DI benefits.

12
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Justin Dart, Chairperson - CDﬂgrESSlOﬂal Task Force ADA

.September 1% 1988 Page 5 of S

In 1881 Marien Hanssen requested medical evidence From me to be used by
the DDS in it's determination of my continued periocd of disahility.
When such evidence was forwarded to her she used the evidence against .
me by re-wording it’s contents. Physicians reported ane thing and she
would construe another, Far example;

Pbyszczan. ”He can only take care hzs oONn every day needs and do
'such things as simple household chores.”

Hanssen:  “evidence shows that you can think, communicate and
follow siaple directions. Evidence also shows that

: you can do unskilled labor.” .

Physician: “he can do such things as get a hair cut...”

Hanssen: "evidence shows that you are capable of travelzng
around the community.”

In 18982 my family and I were fortunate to gain the assistance of
Congressman Tauke's aoffice in the guidance of the steps that had to be
taken in order for me to regain my DI benefits. The Congressman and his
Caseuorker, Carole Snodgrass, assisted us in the gathering of medical
evidence to present to the Administrative Law Judge hearing my appeal.
(a copy of the ALJ’'s decision is enclosed). My hearing was held on
March 8, 1982 and the Judge ruled in my favor. At that hearing the

- Judge reached over and shut off the tape recorder and told those

present that he wanted to make remarks off the record. 'In thaose remarks
he told me, my Family and friends in part: "aFter seeing a medical
record such as your's there is no doubt in my mind what-so-ever about
gou nnt beipng able to dg suhstantial gainful activity. By the word
'activity' I mean employment." at this point the Jjudge picked up a hand
Full of my medical records From the box they were in and laid them on
the table saying; "when I see such a medlcal history I can only sadlg
say that what they (e:
you criminal dnd should be handled as such. You have been made to
suffer Teedlessly over the past months and I want you to know that I am

' Drderlng that you be rELnstated to benefits.

It was during this time that the Congress was holding hearings on the
issues that surrounded the disabled and their logses of benefits.
Congressman Tauke used my case as he prepared his statement to the
House Select Committee On Aging. -In 1983 when he made his statement
before the Committee he made mention of my case by saying in part; “"he
enjoys good periods of mental health in which he wishes to cffer his
services to the community. Yet he fears doing so because the SSA may
misconstrue these volunteer services as employmant..." And I do hold

13
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_ These things sincerely happened! They are the types of things
which prevent men and women who happen to have disabilities from

being productive members of our communities. They are the types of

things which prevent disabled individuals from working and living

" independently. I want to thank particulariy Congressman Major Owen

and Senator Lowell Weiker for their interest in the Americans With
Disabilities Act. I want to thank Justin Dart, Jr. for his com-
mittment of time and financial support in an effort to assist the _
disabled in their fight for equality. It is quite ob.ious offi-
cials of the United States Department of Education did not have
sense enough to pay heed to Mr. Dart's concern. Hopefuliy our
elected officials in the United States Congress will do a little
better. I also wish to thank Mr. Dart for his moving and spirited
presentatién last week at the annual convention of the American
Council of the Blind'in_Little‘Rock, Arkansas. I am pleased that
this organizétion has a representative serving with Mr. Dart on the
National Task Force to research discrimination against the disabled
in America. Through Mr. Dart's contact, well over Z,OOO'blind and
visually impaired individuals were impacted by the difference the
Americans With Disabilities Act could make in their lives. On be-
half of the American Council of the Blind, the Center for Independent
Living for which I work, and on my own behalf as a disabled indi-

.vidual, I continue to offer assistance to the taskforce about the
‘passage of this much needed law.

I must, however, close with a somber note. As we advocate
together to at last obtain. equal rights for all disabled individuals,
we must remember thst we still have a very long way to go if we are
to realize full enforcement of the civil rights laws wé'already
have. As long as our national monuments are not fully accessible
to all of those having disabilities, as long as the Social Se-
curity Administration has the ludicrous'audacity to continue to
provide blind and readihg disabled recipients with notices about
their benefits instead of print rahte' than large priﬁt, Braille,
or other means as they would choose, as long as persons who are in
wheelchairs cannot get transportation_to, or access into, food

stamps and Medicaid offices, as long as blind, visually impaired,

-and other reading disabled individuals are unable to read food stamps

PRI IR W 2PN~ 1SS - B e ] -
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Kan Duncan.
216 Cherokee Parkway
Louisville, Ky. 40204

My narme is James Kenneth Duncan, my neck was broken sixteen (i)
years ago at the C. 5-6 level | have a :Jls bility and | use an electric
wheelchair as a tool for freedom and inderendence. Compared o friends
and other people with disabilities | have been very Jucky (if lucky can be
used to discribe anyone who has been Jlucmmmatfad aganst), the
discrimination | have faced is the kind of discriminaticn those of us with

' drabﬂltles face everyday.

To attend a class at the University of Kentucky | was forced to use a.
loadmg ramp, to get inand out of a building, whose grade was so steep
that someone had to held on to the back of my chair so | could safely go

. down it and someone to push me up the ramp after class because my
electric chair would not pull it. Once inside someone had to unlock an
elevator usually with garbage in it, so | could get to class. At the University -

of Louisville a professor did not ke the accessble classroom we were
assigned, so he had my classmates carry me up three flights of stairs to a
classroom he liked, this was not only dangercus but humiliating. During a
fire drill | was carried down stairs because the only ramp was on the other .
side of the building At a movie theater in E-town | was put in a smell office Y
- or | could not watch the show, at restaurants in Louisville | have been )
moved back into dark corners and while shopping with friends | have been
ignered or treated ke, beause have any disability, | must have a speach,
hearing and mental disability. Then of course usually | am farrced te md@ on
busy streets befauba: there aren r:ur‘bcuts or the curbeuts are not tup
to cede. :

There is acessible public housmg penple with physical disabilities
cannot rent because "able bodied people are renting them or they are
not on an accessible fixed bus raute, of course many of these so called |
accesskle apartments are not up to code. Finally hei ing treated as less
then equal or human is the worst discrimination )

Solutions - courts accept we are covered under the fourteenth

. amendment, make public transit and commen carriers provide o
aCCGQSIbﬂIty that is not unequal, demeaning or humiliating. Build adaptable
housing, both public and private, with adaptable public housing prioritized
for people with physical disabilities and recognize us as peaple with
disabilities, respect our abilities and don't put up barriers to our
mdependenca. '
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The main problem seems to be, that in trying to conduct all acﬁioné in a
purely non~discriminatory manner, the DES is actually being discriminatory -

.to a large number of disabled people simply by requiring them to conform

to the same rules and procedures as everyome else, while refusing to make
reasonable accommodations for speclal needs. For example, recently I accom-
panied one ‘of our clients to the local DES to fill out c¢ertification paper-—
work for the Job Training'Partnership Act (JTPA). He was in the process of
applying for a slot in a local Nurse's Aide training course. We were told

.by the employment counselor that he (client) would have to take a test prior

to being allowed to £ill out the papers. When I questloned him (employment
counselor) about this test, I was told that it was a new requirement. The
problem was, that since the cllent had limited comprehension of the written
word, he would score much lower tham his actual capability. He was however,
able to understand those same words when verbalized. I suggested to the

' employment counselor that I be allowed to read the questions and was turned

down. He stated that the individual being tested had to do it in written
form. Now this may seem to be a very minor and insignificant incident that

' warrants no special consideration. But, I submit that when we dogmatically
adhere to these inflexible standards, with no thought given to accommodations .

where needed, or to the effects they can produce, then we have in fact comn-
tributed to an act of discrimination against a disabled person, albeit un-
intentional. But whether intentional @r not, the effect is the same.

Let's face facts! ‘A large percentage of the people we serve have difficulty
doing some of the things which we so-called "normal" people hardly give a
second thought to. omething as simple as filling out an application for
employment (for you or I) cam be tremendouly difficult or impossible for

" "some of our clients. But yet, the DES and almost all employers require that,

one be completed before any consideration for employment is granted. Since...

- the application itself is the first step in the screening out process, how

does one hope to compete? We all know, or should realize that the hiring pro-
cess itself ~ - contrary to what the law says it should be, or what employers
claim it Is - - 1s in fact, not an-unbilased selection procedure. Rather, it
is a process of elimination, rejecting that which does not measure up to
standard by making clear distinctions between individuals. Any dictiomary
will define this as — discrimination. In and of itself, the .term"discrimi-
nation" (as I understand the term) is not a bad thing. We use it everytime

we choose one course of action over another, or choose one person over another
for a particular function. Discrimimation in ‘this sense is gquite simply, a
selection between alternatives. However, whem it is used to make a clear
distinction between individuals on the basis of factors that have absolutely
no bearing on one's ability to do a job, and if this results in that person
being excluded from further consideration, then a wrong has been dome. One
might ask at this point, " What does that have to do with applicatioms, in
regard to disabled ﬁersons?" -To:answer_that question, allow me to digress

a bit. '

'
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DISCRIMINATION. DIARY

Howard County, Maryland, has four or five large libraries of
which only ane has TDD since 1976. Maost of the time this ane is’
not accessible either. When we dial the No. we get a recording
that asks us to leave our name, number and message; they will call
us back. That seldom happens. They use volunteers to answer the
TDD and use that as an excuse for not calling us back. It seems
- since .TDD 1s there for more than ten years, the expense of making
this acessible could have been worked into their budget long since.
In reality, we deaf in HDmard County are left without library
service. :

‘I wanted to call the Patuxent Institution - a prison - to drop
of f books for the library there. The Tetterhead provide & TDD Na.
to call but when I called, I found mysglf in contact with the State
Police, who asked me whether this is an emergency. I said "No"
because I was trying to reach the librarian in the prison and why
am I talking with the police. I was told that all Maryland state
letterhead has the same - police - number on the letterhead. Ue
are made to feel that we are abusing an emergency number. The
deaf inmates in the prisun*have_nc access to 7DD at all.

Many Maryland state offices, departments of social services,
places where people must go for food stamps, welfare, or other
needs - where appointment is needed - are not accessible on TDD.

" Many places do advertise or list a TDD number but do not answer
this phone when we  try to call there. We lave to ask a hearing
person to call on voice to alert them of a TDD caller. Even the
Better Business Bureau, In Baltimore, has a negative attitude on
TDD, and do not have it 8551ly available for calls. Some places
use the excuse that the TOD is out of order which can only be due
 to rust from lack of use because they have not ansuwered that phone.
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Clients and counselors agree:

Rehab system must improve

BY DEBORAH ADAMS RORABACK
Free Press Special Writer

Letters and phone calls from both
rehabilitation clients and counselors
further document what ] brought out in
my series: The present rehab. services

. system empha-
sizes closing client
cases rather than
providing ade-
quate client ser-
vices.

This letter
came from the
mother of a 21-
year-old wonman
who has multiple
sclerosis: -

“My daughter sought support from
Michigan Rehab in order to take some
basic college courses at the local com-
munity college, and they managed to
convince her that she could not suc-
ceed. Instead, she was placed at Good-
will Incustries, where she sorted and
siz.d donated clothes in a dimly lit,
windowless and dirty room. It was
guite an experience for my daughter.
She came face to face with the grim
realltles of being haudlcapped n chhx-
gan.’

Is this just an isolated case? Are
other clients being similarly discour-
aged?

A young man with a severe form of
arthritis wrote: “Now | know I am not
alone. It seemed unfair to me that MRS
(Michigan Rehabilitation Services)
would make me attend school full time

Roraback

. and participate in college work study

besides, when | am physically unable to
handle full-time work. Both MRS and
the state are still in the dark ages.
Please tell me some of the better states
for attending school for the handi-
capped, as I can't wait for reform.”
With the Rehabilitation Act of
1973, Congress mandated that dis-
abled people be the chief architects of
their own rehabilitation programs. Re-
hab clients are often not aware of their

ams Roraback reported on the ex-
periences of clients and practices of

1 counselors with vocational rehabili-

tation programs in Michigan, Since
her series ran, the State of Michi-

1 gan has gotten more federal money

for Michigan Rehabilitation Ser-
vices and the Michigan Commission
for the Blind. Roraback, who lives is
Dearborn, is a handicapper with
multiple sclerosis who is completirig
her master’s degree in social work
at the University of Michigan. This
is her follow-up report.

—~— Jim Neubacher

Earlier this year, Deborah Ad- -

rights as rehab services consumers.

Attorney Timothy Cock of the Pub-
lic Interest Law Center of Philadelphia
advises, “Find the training program
you want and then go to your VR
{vocational rehabilitation) agency and
ask them to sponsor you. If they say the
program you desire is sornehow ‘inap-
propriate,’ immediately ask to appeal
that decision. Further, the client’s
IWRP form (Individual Written Reha-
bilitation Program) serves as the point
of protection for the client in the
system. The handicapped person
doesn't have to (accept) that form
unless it accurately reflects what they
want for themselves in terms of a
rehabilitation program.”

Rehab ‘counselors who contacted
me expressed frustration with a sys-
tem that uses case-closure numbers to

assess job performance. More than one -

counselor told me he had been denied
vacation time because his production
numbers were low. One counselor said,
“Perhaps it’s time for our agency to re-
evaluate and redefine our mission and
change from a closure-oriented system
to a quality-service-provision system.”

He suggested the creation of district _

consumer advisory councils to give the
agencies (Michigan Rehabilitati~- Ser- .
vices and Michigan © 'the

Blind) -~ , 1on

service
Accc fi,

the reh: T
nized the 7 g
are devel .

. Beginning .
-program ft
. 1973 Rehi

must have

‘council madc
-handicappers

Michigan's  eewctt Liv-
ing Council (¢ ., nas been meeting
since last September and is developing
afive-year plan to address independent
living needs of handicappers. SILC is a
joint council established by MRS and
MCB, whose membership includes
agency representatwes and rehab-
agency-appointed consumers: It re-
mains 1o be seen if SILC will be a
meaningful voice for rehab services
consumers in Michigan,

In addition to more consumer in-
volvement, there is a need for the
rehab agencies to employ more handi-
cappers to ensure adequate represen-
tation,

“It's almost patronuzing ... . We
are an agency run by a significant
number of TABs (Temporarily Able
Bodied) for handicappers . . ." said one
MRS employe. This counselor sug-
gested the agencies hire more handi-
cappers in the future.

I'm hoping all involved get together
to discuss these issues and work to get
the consumers more involved, which
will improve services. It will also result
in consumers becoming more active in
securing state dollars for these agen-
cies, translating 1nto additional federal
dollars.

The provision of quality rehabilita-
tion services is a basic issue, an impor-
tant issue, to disabled and non-disabled
persons alike. '
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VQtejust.Z
votejust

A VOTE FOR JUSTICE,

1 URGE THBE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO -
SIGN, LEGISLATION SUCH AS THE AMERICANS VWITH DISABILITIES ACT OF
1988, WHICH WILL  EFFECTIVELY PROTECT ALL PERSONS WITH
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY

1 HAVE. PERSONALLY EXPERIENCED AND/OR. OBSERVED THE FOLLOWING
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES:
-/ . .
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Testimony of Michele Anderson, Exec. Dir.
New Hampshire Chapter-National Head Injury Foundation
Regarding Discrimination Against
Individuals'with Head Injury

I. Introduction

A. Head Injury is the new kid on the block.
B. Only recognized 2 years ago as a disaiblity by

Social Security
C. This population often has a difficult time getting

benefit because of lack of knowledge on the part of
agency staffs.

II,_Naturé of head injury makes self advocacy difficult

A. Families are ashamed and discriminate against loved -
one; however, Foundation founded by families and pro-
fessionals wanting to see change -

B. Highly recovered head injured individuals will bring
their 1issues to you in the future

IIT1.Brain injured without mobility : : -
' : issues.

Have same physical access1b111ty/as other individuals
w1th moblllty problems

A.

IV Transportatlon

A. Most of the system in general is descrlmlnatory for all
disabled.

B. N.H. I-L Center, until recently, did not have a van
’ ' . able to carry disabled persons who are mobile; there
are head injured with vision difficulties, head injured
with neurclogical problems which preclude driving;
head ‘injured who must take medications for seizures
~and may not drive until seizure-free for one year.
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Discrimination Against Ind1v1duals With Head Injuny <§;L §>\\Q

Page Two

V. Discrimination within Developmental Services

A. Only families and consumers who scream the loudest
get heard when it comes to receiving services ’
B.  Head 1nJured individuals are put on waiting lists
to receive services that clearly the law has set
down that they should be receiving.
C. N.H. is a state which shows fiscal responsibility
but often social irresponsiblity in meeting its
obligation under the law. This state has a surplus
of funds, and a situation of ‘waiting lists is cer-
tainly out of line.
D. Head injury is a young movement, and it will become. a
more forceful one in verbalizing these dlsc1nn1natory

practices. .
V1. Discrimination by the Independent LiVing Movement
A. Lost Part A funds because fed. regg.-requiré:

--application:
--medical release’
--signature from a physician certifying disaiblity
--financial information
Just to receive the servcies of

--information and referral
--education about head 1nJury
--support groups
- Each of these tremendously changes the quality of life
for head injured individuals and their families. For them to jump
through 10 bureaucratic hoops in order for our.agency to receive
funds to enhance and enable their independence is clearly ludicrous.

VI. Rehabilitation Discrimination

‘A. A person mmedicaid or other medical insurance is not
receiving the rehabilitation services necessary for
the highest recovery possible. Policies or rules and
regulations only allow payment of traditional medical
models.

B. Head injured need services asoon as possible after an
. accident in the non-medical areas of:
* 1. cognitive rehabilitation
2. Psychological guidance, including behavior mgmt

C. Physical therapies and ADL training need to be more inter
and for much longer periods than most policies allows.
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