IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

NORFOLK DIVISION
)
UNITED STATES OF AMERICA, )
) .
Plaintiff, )
)
V. )
' )
CITY OF CHESAPEAKE, VIRGINIA, )
)
Defendant. )
)
)

CONSENT DECREE

FILED

JUN 15 2007

- CLERK, U.S. DISTRICT GOURT

NORFOLK, VA

Civil Action No. 2:06-cv-415 (E.D. Va.)

" This action was brought by the United States of America (“United States”) against the

City of Chesapeake;-Virginia-(“City**)to-enforce the provisions-of Title VII-of the-Civil-Rights

Act of 1964 (“Title VI™), 42 U.S.C. § 2000¢ gt §&q., as amended. This Court has jurisdiction of

this action under 42 U.S.C. § 2000e-6, 28 U.S.C. § 1343(a)(3) and 28 U.S.C. § 1345.

In its Complaint, the United States alleges that the City has engaged in a pattern or

practice of discrimination on the basis of race and national origin, in violation of Section 703(a)

- -of Title-VI5-42-U-8.€:-§ 2000e-2(a):-The-United-States-does-not-dispute-that; upon-an-——. - .-

appropriate showing, an employer could use a job related basic mathematics skills test in a

manner that is consistent with Title VII. However, the United States alleges that the City’s use of

the mathematics component of the National Police Officer Selection Test (“POST”) as a pass/fail

screening device in the selection process for the position of entry-level police officer with the




City has had é disparate impact against African-American and Hispanic applican’;s and has not
been shown to be job related for the position in question and consistent with business necessity,
as required by federal law. The United States” Complaint does not include any allegations of
intentional discrimination under Title VII and is not based upon any individual charges or |
complaints of discrimination. |

The City: (1) denies that it has violated Title VII; (2) denies that its use of the POST
mathematics test discriminated against African-American or Hispanic applicants; (3) asserts that
the City’s police officers use basic mathematics skills as part of their job; and-(4) asserts that its
use of the POST mathematics test is job related for the position m question and consistent with
business Inecessity Nevertheless, the United States and the City, desiring that this action be
settled by an appropriate Consent Decree (“Decree”), and without the burden and expense of
protracted litigation, agree to the jurisdiction of this Court over the parties and the subject matter
of this-action.-The-United States-and-the City further agree to-the- entry—-ef—t-hiS—Decree-aS--ﬁnal 3
and binding between themselves as to the issues raised in the United States” Complaint in this
cése. Subject ;to the Court’s approval of this Decree, the parties waive hearings and findings of
fact and conclusions of law on all issues, except as to the following, which the parties admit and
th:ch the Court finds: |

-~ +(a) - In-June2004;-the United States-began-a formal investigation to-determine whether

the City’s employment practices in its Police Department complied with Title VIL



®)

©

(d)

)

Since at least March 1, 2001, the selection process used by the City in the
screening and selection of applicants for hire into the position of entry-level police
officer in the City’s Police Department has included the administration of a
professionally developed written examination, the POST.

Between March 1, 2001 and January 1, 2006, the City administered three (3)
components of the POST, described by the test’s creator, Stanard & Associates,
Inc., as a reading comprehension test, a grammar test, and a mathematics test.

At Teast between March 1, 2001 and January 1, 2006, regardless of how well
applicants scored on the reading comprehension and grammar components of the
POST, the City required that applicants score at least éeventy pércent (70%).on
the mathematics component of the POST in order to be considered for hire as

entry-level police officers.
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Between-March-1,2001 and January 1,2006; the City-administered-the POST

mathematics component to approximately eight hundred sixty-five (865) white
applicants and two hundred eighty-five (285) African-American applicants.
While the parties’ respective experts have used different methods of measuring

the disparity between the pass rates of African Americans and whites on the

- mathematics-component-of-the POST, thereis no-dispute that, between March 1,

2001 and January 1, 2006, African-American applicants passed the mathematics
component at a lower rate than white applicants and that the disparity in pass rates
was statistically significant. The United States asserts that the disparity between

the rate at which African-American applicants passed the mathematics component



®

(8

and the rate at which white applicants passed the mathematics component is
equivalent to 10.29I units of standard deviation (“SD”). The City asserts that the
disparity is equivalent to 7.00 SD.
Between March 1, 2001 and January 1, 2006, the City administered the POST
mathematics component to sixty-one (61) Hispanic applicants. There is no
dispute that betﬁeen March 1, 2001 and January 1, 2006, Hispanic applicants
passed the mathematics component of the POST at a lower rate than white
applicants and that the disparity in pass rates was statistically significant. The
United States asserts that the disparity bcmrcen.lthe rate at which Hispanic
applicants passed the mathematics component and the rate at which white
applicants passed the mathematics component is equivalent to 5.17 SD. The City -
asserts that the disparity is equivalent to 4.50 SD. @
~Thelower pass rates of African=American-and-Hispanic-applicants on-the POST -
mathematics component ultimately resulted in an estimated shortfall of hires of
African-American and Hispanic applicants; The shortfall is an estimate of the
additional number of African-American and Hispanic applicants that would have

been hired had African-American and Hispanic applicants passed at the same rate

--as-white-applicants-—The-United-States>-expert-estimated-that-the-shortfall-in.-

African-American hires was five (5), and the shortfall in Hispanic hires was three
(3). The City’s expert estimated that the shortfall in African-American hires was

between four (4) and five (5), and the shortfall in Hispanic hires was two (2).



(h)  The City has adopted a new method of scoring the POST in a manner that is
acceptable to both parties, as provided in Parégraph 13 of this Decree, below.
 Inresolution of this action, and with the consent of the parﬁes, IT IS THEREFORE ORDERED,
ADJUDGED AND DECREED as follows:
L DEFINITIONS AND PARTIES
1. The parties to this Consent Decree are the United States, through the United States
Department of Justice, and the City of Chesapeake, Virémia (“City”).
2., “Backpay” refers to a monetary award that represents the value of some or a]l of the
wages that a claimant would have received from the City if the claimant had been hired by the
City for an entry-level police officer position at or about the claimant’s presumptive hire date (as
defined by Paragraph 7 of this Decree, below).
3 “Claimant” refers to any African-American or Hispanic applicant who: (1) took the POST
between March-1,2001 and-January-1,-2006-as-part-of the-selection-process-for-the entry-level
police officer position with the City; (2) between Marcﬁ 1, 2001 and January 1, 2006, received a
score of less than seventy percent (70%) on the mathematics component of the POST, and
received a score of at least seventy percent (70%) on the reading comprehénsion component and
at least seventy percent (70%) on the grammar component of the same administration of the
~POST; -and{%—)ﬁmel—y-sabnﬁts—--a claim form indicating that the claimant is interested in being
considered for individual relief under this Decree.
4, “Date of entry” of the Decree refers to the date on which the Court orders entry of

the Decree at or following the Fairness Hearing on the Consent Decree described in Section IV of

this Decree, below.




5. “Days” refers to calendar days unless business days are clearly specified in the context of
a specific provision of this Decree.

6. “Individual relief ” refers to monetary relief in the form of a backpay award and/or an
offer of priority hire, with retroactive seniority (as defined by Paragraph 8 of this Decree, below),
that a claimant may be offered pursuant to the terms of this Decree.

s “Presumptive hire date” for any claimant refers to the earliest date of hire of any applicant
to whom the City administered the POST on or after the date_ on which the claimant failed the
POST.

8. “Retroactive seniority” refers to the right of a claimant who is hired by the City as a
priority hire pursuant to the terms of this Decree and successfully completes the police training
academy to receive seniority credit for the time period between the clai:ﬁant’ s presumptive, hire

date and the date on which the claimant actually begins employment with:the City as a priority

‘hire. Such seniority shall be used-only for:future pay-status, future accrual-of vacation-and:sick

leave, pension benefits (to the extent that back contributions by the City to the Virginia
Retirement System (“VRS”) are allowed by state law and policy and regulation),
layoffs/reductions in work force, and eligibility for retirement, continuatibn of health benefits on

retirement and payment for unused sick leave. Notwithstanding anything to the contrary in this

*“Paragraph;, nothing in-this Decreeshall-be-construed-to-obligate-the City-to-provide-pension-or - -

other retirement benefits to a claimant who receives retroactive seniority under this Decree,
except to the extent that such non-VRS benefits would be provided by the City had the claimant
actually begun employment in the City’s police department on the claimant’s retroactive seniority

date. However, the City shall take all reasonable administrative actions allowed by state law,

H




policy and regulation (including contributions for pensions) to ensure that each claimant who
receives retroactive seniority under this Decree will receive from the VRS the pension and other
retirement benefits the claimant would have received had the claimant begun employment on the
claimant’s retroactive seniority date. |
9. “Title VII” refers to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq.,
as amended. |
IL. PURPOSES OF THIS DECREE
10.  Under this Decree, the City agrees that it will:
(@  complywith Title VII in its hiring of police officers; and
(b)  provide, as appropriate-under the teﬁaas of this Decree, monetary relief and/or
priority hiring relief with retroactive seniority to qualified claimants who were
denied employment with the City due to the employment practices challenged by
© ~the United States inthiscase:
Il GENERAL INJUNCTIVE RELIEF
11.  The City, its employees, supervisors, and agents, jointly and severally, are enjoined from
engaging in any act or practice in its éntry-level police officer selection procedures that

unlawfully discriminates on the basis of race or national origin, in violation of Title VII, against

R any A‘ﬁ‘itanﬂmeri'C'anS'or‘Hi‘Sp'ani'CS:“" e i .._.“_.._...._..._. i .5 A T R S RS S

12..  Since approximately January 2006, the City began using the POST in a fully
compensatory manner, i.e., averaging the scores on the reading comprehension, grammar and
mathematics components of the POST, with a cut-off score as low as sixty-six percent (66%) as

part of the City’s entry-level police officer selection process.

7



13 As the parties have agreed, and as the Court approves by-entry of this Decree, if the City
wishes to contifiue to use the POST as part of itsiscreening or selection process to hité entry-level
police officers, the City shall continte to use the POST in & --ﬁiﬂy-’c’ofnﬁénsatory'maiﬁner‘@ii, it
shall average an applicant’s scores on the various‘componeits of the POST (i.¢., reading” -
c@iﬁp'reheﬁjsitsﬁ;- grammar ‘and mathematics)), and:the City’shall use only.an overallcut-off'score
n6 highér thih sixty-six percent:(66%)x+ wotos o Lue det sl mmy 8 b thus Pagre s

14, WhllethlsConsent]f)ecreeremamsmeffect,th601tyItsemployees ssupervisors, and

ry-levél police officers; any test™

of mathematics skills that Tesulis in‘a disparate impact and is ot job'related for the entry-level

“"To-that end, if the City wishes to

police officet position and-consistént with businessnecessi

use; in the selectionof entry-level police officers, anytest of miaffiematics skillsior-abilities, other

15.
provisions of this-Decree. This individual’s responsibilities shall include, butnot be limited to,

(S

the following:
oo (@) ensuting that the-City fully-implements and-complies with-all paragraphs-of this — .-
Decree, ands o TP Lo v sarch Vot e Jhoedmr

(b)  receiving complaints of discrimihation on the basis of race or national’origin in

thé screening, selection and iring o police officers in the City’s Police:

Departmenti-+st. i el G 70T {0GTE BuAd i alal o ST R



this Decree), along with a cover letter in the form set forth in Appendix C to this
Decree; and
(b)  to all sworn employees in the Chesapeake Police Department, via hand delivery at
the place of employment of each such individual, or as an attachment to each such
individual’s regularly distributed paycheck information, along with a cover letter
in the form set forth in Appendix D to this Dec;ree. ;
At or before the time notices are provided pursuant to subparagraph (a) of this Paragraph, the
City shall provide tothe United States a list stating the last known-address of each individual to
whom such notice is being sent. At or before the time notices are iarovided pursuant to
subparagraph (b) of this Paragraph, the City shall provide to the United States a list of the
individuals to whom notice is being provided pursuant to subparagraph (b).
19.  The City shall publish notice, in a form substantially the same as that set forth in
.App'endix-E-to*this-Becree;-i.n-the-W—ednesd-ay;-Fr-iday--andSunday—edj-tions—ef—t-he-Virg;_m'- ian-Pilot:-
The published notice shall appear with a headline in bold typeface, surrounded by a dark border,.
shall be no smaller than six (6) inches by ten (10) inches in size, and shall be placed in the local -
news section or other prominent location agreed to by the parties. All such newspaper notices

shall be published during one (1) week concluding no later than six (6) weeks prior to the date set

forthe Faimess-Hearing-on-the-Consent-Decree: ¢ e e e
20.  No later than ten (10) days prior to the Fairness Hearing on the Consent Decree, the
United States and the City shall file a response to all objections timely filed with the Court that

also have been timely received by the United States and the City.
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V. ENTRY OF THE CONSENT DECREE
21.  Ifthe Court determines that the terms of this Decree are fair, reasonable, equitable and
othemise consistent with federal law, the Court shall enter the Decree at or following the
Fairness Hearing on the Consent Decree.
VI. INDIVIDUAL RELIEF

A. The Settlement Fund
22.  Within fifteen (15) days from the date of entry of this Decree, the City shall
propose to the United States a federally insured financial institution in'which an-account shall be -
opened and into which the Settlement Fund shall be deposited pursuant to Paragraph 23 of this
Decree, below.
23.  Within thirty (3 0) days from the date of entry of this Decree, the City shall deposit into_ an
account in a federally insured financial institution agreed upon by the parties the sum of Sixty- &
Five -Thou-s-and—-Del-Lars—(S‘éﬁ;099-.—00)—{-’5]33-1‘-8ettlement—Fundfi),—-to--satisﬁy—any-and-all--claims--by-.thc o
United States for backpay. -
24.  The Settlement Fund, including any interest that accrues thereon, shall be distributed by
the City to claimants entitled to backpay under this Decree, as provided in Section VI, subsection
1, of this Decree, below. Any portions of the Settlement Fund remaining in the account after the
-payment-9f—al-l-olaim5-and_1:edist1:ibuti.onsaunder_this.D.ec::ee.shalL::exzcx:Lb.éék.to_the._City,. S
25: | The City shall pay all federal, state and local taxes and other contributions that normally
are paid by employers and that are due on any backpay award paid to a claimant, including, but

not limited to, the appropriate employer’s contributions to Medicare and the Social Security fund.

11



No such taxes or contributions shall be deducted from the Settlement Fund, the interest that
accrues on the Settlement Fund, or any claimant’s backpay award.

26.  The City shall, to the extent required by law, withhold from each claimant’s backpay
award all appropriate federal and state income taxes and any other required employ;eé
withholdings or deductions. Such amounts shall be deducted by the City from each claimant’s
backpay award and shall be paid by the City from the Seftlement Fund account.

27. The détermination that a claimant is eligible for individual -moﬁetary relief, and the
amount of individual monetary relief for which'a claimant is €ligible; shall bé within'the'scle
discretion-of the United States. However, no-claimant shall be awarded backpay in an amount
greater than five thousand dollars ($5,000.00).

ibility for Individual Relief

B.  Preliminary Eli

28.  Individuals preliminarily eligible for relief under this Decree shall include each African.
A A DG W e e e e
(@ took the POST as part of the City’s selection process for entry-level police
officers between March 1, 2001 and January 1, 2006; a_nﬁ
(b)  received a score of less than seventy percent (70%) on the mathematics
component of the POST, and received a score of at lé?,st.seventy percent (70%) on
~ -——-the reading comprehension-component-and-seventy-percent-(70%)-on-the-grammar
component of the same administration of the POST. |
Each .such individual is listed in Appendix B to this Decree. Such individuals need not seek
priority hiring relief or accept an offer of employment with the City in order to receive an award

of monetary relief. In order to receive priority hiring relief, each individual seeking priority hire

12



relief must meet the criteria described in subparagraphs (a) and (b) of this Paragraph, above, and
have received scores oﬁ the POST components (at the time that the individual took the POST
between March 1, 2001 and January 1, 2006, and failed the mathematics ‘oomponent of the
POST, but passed the reading comprehension and grammar componér_xts of the POST) that
resulted in an overaﬂ a{rcrége score of at least sixty-six percent (66%).

29. Wlthm th.u'ty (3 0.).-_.day_g from the date of entry of this Decree, the City shall send a copy of
the Notice ;)f Ently ofConsentDecrec and Interest in Relief form, set forth in Appendix F to this
‘Decreée, via certified U.S: mail'to the last known address of each individual preliminarily eligible

for relief, as descnbed m Paragraph 28 of this Decree, above.

C. Clalmants .-;to_: Submlt Interest in Relief Form
30. Inorder tolbé_;oﬂsid;ed for relief under this Decree, a claimant must submit a completed
and signed Interest in Relief form to the United States. A claimant shall be deemed to have
'submitted"a-coml;leted;and~signed -Interest--in—Relief=f0m1-.-i-f=1ﬂlt-h-at—-f01=m--is-:«(—l—)-—pest—m'arked-w-iﬁlin
sixty (60) days from the date of entry of this Decree by the Court; and (2) submittedin
accordance with the instructions accompanying the Interest in Relief form and the provisions of
this Decree.
31.  Any claimant who fails to submit a completed and signed Interest in Relief form to the
o ——Uni-ted—States—Within—-si—)e_ty—(tid)—da—ys-fr0m~the—datwﬂenhy—of—ﬂais_]l)ecree_by._the_C.ouﬁrab.sentﬁ. .
Showing of good cause, .sha.ll be deemed to have waived any right to be considered for individual
relief under this Decree. The determination that a claimant has shown good cause shall be within

the sole discretion of the United States, subject to review by the Court.

13




D.  United States to Make Initial Determination
of Claimants’ Eligibility for Individual Relief

32. Within one hundred twenty (120) days from the date of entry of this Decree by the Court,
the United States shall provide to the City a list that identifies all indiviiiuals preliminarily
eligible fer relief who have submitted an Interest in Relief form to the United States. The list
required by this Paragraph sha]l indicate the type(s) of relief, if any, for which the United States

has detemnned each such claimant is .e11-g1hle, and each such claimant’s presumptive hire date, as

defined in Paragraph 7 of this Decree, above.

33.  The City may, during'the snxty (60) days following the date on which the United States
provides to the City tﬁe liet required by Paragfa_ph 32 of this Decree, above, require any claimant

that the United States deems e]igiBle for priority hire relief to appear for and cooperate in any %

selection procedure (except the clannant shall not be required to take the POST) designedto .

allow the Clty to evaluate the clalmant’s quahﬁca’aons for the posmon of entry—level pohce g

officer in the City’s Police Department, using the lawful, objective selection procedu.res in use by
the City at the time the claimant is processed for the priority hire position with the City. The City

shall make reasonable efforts to accommodate claimants in scheduling such selection procedures.

34.  No later than one hundred eighty (180) days from the date of entry of this Decree, the

Cxty shall provide to the United States, in writing, all objections it has to the entitlement of a.ny

claimant to priority hiring relief as determined by the United States. Any such objection shall

state all grounds for the City’s contention that the claimant is not eligible for priority hiring relief

and shall identify all witnesses with knowledge of facts supporting the City’s contention. On the

14




date on which it provides to the United States any:such objections, the City also shall provide to
the United:States copies of all documents relating to or supporting the City’s objections. In
addition, the City.shall make available for interview (to bé conducted in Chesapeake, Virginia)
all officials, :agimts_ -and employees-of the City with knowledge of facts supporting the City’s
objections-within seven (7) days after the United States so requests. The parties shall thereafter
maike good faith efforts to resolye any objections and to:réach agreement regarding the identities.
of'the:claimants:entitled to priority hiring relief: :Any.dispute- which the parties:cannot-resolve
involving priority hiritig relief ;.§hal'l'.ib'é‘-‘-_l’ﬁéﬁdh‘;té‘d’»by='thei=‘€.0urf?»hziviﬁg jurisdiction over this case.

F.: ! Filing .of Relief Awards List " 05 pryEy

35.1c ‘Within two:hundred ten (210)-days-from:the:date of entry of this- Decree by the:Court, the
United:States shall file with the Court.a:Relief:Awards:Liist:stating, for eachrindividual:listed in

Appendix B'to this:Decree, -:whethera:the_:qiaimant-iﬁmeiysncmmed an Interest in Relief form, the

claimant’s Tace/national origin;-the:type(s)-of relief-sought by:the-claimant; the type(s)-of relief. -

In-addition, for each claimant the United States deems:eligible for backpay, the Relief Awards
List shall state'the -amount of the Settlement Fund(not to.exceed five thousand-dollars - -

(85,000.00) per individual) that the United:States has-determined should be-awarded to the ™

--claimant-~TheUnited-States-shall simultaneously-serve-a.copy-of the Relief Awards Listonthe .. ... . ... .

36. . For purposes of the Relief Awards List, the United States shall:determine each claimant’s
share of the total amount of ‘backpay (not to exceed five.thousand dollars ($5,000.00) per

individual)in a manner that is reasonable and equitable in relation to the claimant population and

15

sh



Individual Relief and Objection form, set forth in Appendix G to this Decree, as well as a letter,
set forth in Appendix H to this Decree, notifying the individual of the United States’ relief
determinations regarding the individual’s eligibility for relief under the Decree, the reasons for

| any determination that the individual is ineligible for any form of relief, the proposed amount of
backpay to be awarded to the individual, and whether the City has objected to a determination by
the United States that the individual is entitled to priority hiring relief.

40.  Claimants who object to the United States’ proposed relief determinations may file
obj‘e'-cti'on;s ‘that comiply with the followinig: "

(a) Objections shall state the objector’s name, address and telephone number; set
forth a description of the objector’s basis for disputing the United States’ relief
determination; include copies of any documentation supporting the objections;
state the name and address of the objector’s counsel, if any; and state whether the;

- ‘objector ~wishes-the--opportunity*to--be-*ﬁeard—in—eourt—at—the—F—airness——I-Iearing-- on
Ir'idividual Relief;

(b)  Objections shall be submitted by filing the original with the Court at the following

address:

Clerk of the United States District Court for the
Eastern District of Virginia

AN e B Ho fiman-United-States-Courthouse oo o

600 Granby Street
Norfolk, Virginia 23510

(¢)  Objectors also must mail a copy of any objection to the United States Department

of Justice and the City at the following addresses:
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Chesapeake Police Settlement Team
U.S. Department of Justice
Civil Rights Division
Employment Litigation Section
950 Pennsylvania Avenue, N.W. — PHB Room 4040
Washington, D.C. 20530; and
Darlene P, Bradberry, Bsq.
Breeden, Salb, Beasley & DuVall, P.L.C.
555 East Main Street, Suite 1210
Norfolk, VA 23510-2234
(d) Objections must be filed no later than thirty (30) dayé prior to the date set for the
* Fairness Hearing on Tndividual Relief.” The post-mark-date on'the-objection shall
be the date of submission.
41.  No later than:five:(5) days:prior to the date set for the Fairness Hearing on Individual
Relief, the United States and the City shall file with the Court, and serve on the objecting party, é.
reply to each timely objection. &

H. e _A

42. At or following the Fairness Hearinig on Individual Relief, the Court shall determine
which, if any, objections to the United States’ relief determinations, as stated in the Relief

Awards List filed pursuant to Section VI, subsection F of this Decree, above, are well-founded.
The Court shall then approve the Relief Awards List as submitted or, if the Court finds any

e Q B eetion(s—)—well—feunded,-shall—amcnd—i-t-to-adj'ustihaamounLam‘Lnature_oflheleﬁéfio_b.e_ .
awarded to the claimants consistent with such finding(s), while maintaining, to the extent
possible, the proportionate amount of backpay awarded to all other claimants (but not to exceed
five thousand dollars ($5,000.00) per individual). The list approved by the Court will be the

Final Relief Awards List.
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43.  The Court shall find that any objection regarding the amount of backpay to be awarded to
a claimant is well-founded only if the amount is not reasonable and equitable in relation to the
total number of claimants eligible for monetary relief and the total amount of mc;netary relief to
be awarded under this D'gcr_ee, but, in accordance with the provisions of this Decree, will ensure
that no indi.vidual.ié ﬁwafdcd backpay in anamount gré_az;c-er.:than five thousand dollars
($5,000.00).

44,  The Court s';]_"ia':ll..ﬁnd‘:that any objection,. mcludmgany ij'ection made by the City,

proves by a prcponderance of the ev1dence that at the tunc the claunant failed the mathematics

component of . Q:S'-I;‘,--but-.passéd\'-the readmgc _ __._nsmn'and grammar components of the .
POST, the clalmant was not quahﬁed for the posmon of entry—]evel pollce officer in the City’s
Police Dcpartment usmg the lawful, ob_] ectwe selectlon procedures in use by the City at that time, ,

oris- nottunenﬂy quahﬁed as- of the date-of: the Fa.lmess Hearmg on Indlwdual Reliefusingthe . -

lawful,” obj ective 'seIe'ctI'On procedures then in u56'-‘by"the"C1ty: ‘T 'additlc)ﬁ,' the Court 'shall find
that an obj ect;ion, including an objection made by the C1ty, regardmg a claimant’s eligibility for

evidence that the claimant failed to cooperate in or to appear for the administration of a measure

--or-evaluation-of-one-of the-claimant’s-qualifications,-as-allowed by Paragraph 33 of this Decree, .. L

above.

L Payment of Monetary Relief Awards

45.  No later than thirty (30) days after the Court determines at or following the Fairness

Hearing on Individual Relief each claimant’s eligibility for relief under this Decree, the United
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States shall mail, via certified U.S. mail, notices of the monetary relief awards to all claimants
determined by the Court to be entitled to monetary relief, as stated in the Final Relief Awards
List, at their current or last known address. Each notice shall include:

(a)  astatement of the amount of the monetary relief award for that claimant as stated

on the Final Relief Awards List and an explanation of the time limit for
acceptance of the monetary rchcf offer;

(b)  an Acceptance of Réﬁcf..AWard and Release of Claims, as described in Paragraph
" 46 of this Decree, below; and

() ranywithholding forms provided by the City that it deems necessary to-comply
with its W1thholdmg obhgatlons under law.

46.  As acondition for the recelpt of amonetary relief award, each claimant otherwise entitled
to monetary rehef as indicated in the Fmal Rehef Awards List shall be requlred to execute a copy
of the Acceptance of Relief Award and__'Rclcase of Claims form, set forth in Appendix I to this

Decree, and return it to the United S‘tates no later than thirty (30) days after the United States

maﬂs the notlces reqmred by Paragraph 45 of t]us Decree above The date of return to the %

United States shall be the postmark date. A faﬂure to accept a monetary relief award and to
return the executed Acceptance of Relief Award and Release of Claims and withholding forms -
within the time allowed shall constitute a rejection of the offer of relief and shall release the |

United States and the City from any further obligation under this Decree to make a monetary

rellef award to that mdawdual

47.  No later than forty-five (45) days after the United States mails the Acceptance of Relief

Award and Release of Claims forms and other materials as required by Paragraph 45 of this
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Decree, above, the United Statés shall forward to the City all executed Acceptance of Relief

Award and Release of Claims and withholding forms it receives.

48.  If any claimant listed on the Final Relief Awards List rejects a relief award, the United

States shall reallocate the amount of monetary relief allocated to that claimant on the Final Relief

Awards List to those claimants who timely returned Acceptance of Relief Award and Release of

Claims and withholding forms, in a manner designed to allocate the tc;ta'l amount of monetary

relief available in the Settlement Fund, while preserving the relative proportions of the claimants’

shares of the'Settlemerit Fiund as-stated’on the Final Relief Awards List; but no individual shall

be awarded an amount exceeding five thousand dollars ($5,000.00). The United States shall

amend the Final Relief Awards List to reflect any such reallocation and provide a copy of the

amended Final Relief Awards List to the City (or inform the City that no amendments are

required) no later than forty-five (45). days after the United States mails the materials required by .

'Paragraph‘-éiﬁ-of-this-]3ecre&,-abov:e.—If-the.-Final—-P:el-ief—A%wards%ist—-is—modiﬁed«pursuanﬁe-t:nis +

Parggraph, the United States shall file a copy of the amended Final Relief Awards Tist with the

Court. |

49.  No later than thirty (30) days after the United States provides to the City the amended

Final Relief Awards List or informs the City that no amendments are required, the City shall mail
~a-monetary relief-award-check-to-each-claimant listed-on-the Final Relief Awards List as eligible ..

to receive a monetary award who has timely retumed an executed Acceptance of Relief Award

and Release of Claims and withholding forms. The amount of each such claimant’s check shall

be the amount stated for the claimant on the Final Relief Awards List, as amended pursuant to

Paragraph 48 of this Decree, above, less all appropriate taxes and other amounts required to be
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withheld by law. The City shall forward to the appropriate government agency such taxes and
other amounts required to be withheld by law. The employer’s share of any applicable payroll or
other taxes shall not be deducted from any amount of monetary relief to be paid to any claimant
under this Decree.

50.  No later than thirty (30) days Ialﬂcr the United States provides to the City the executed
Acceptance of Relief Award and Release qf Claims and withholding forms and the amended

Final Reliéf Awards List (or notice that no amendment is required), the City shall provide to the
United States a copy of each monetary relief award check mailed to a claimant pursuant to
Paragraph 49 of this Decree, above, along with a statement indicating the amounts withheld from
each such check and the purpose.of each withholding.

o 0;:16 hundred twenty (1.20)' days after the City mails the last monetary relief award check -
required by Paragraph 49 of this De.qree, above, the City shall provide to the United States a list
of all checksthat-have-beenreturned tothe-City-undeliverable and-of-any-other-checks-that-have .
not been cashed, as well as'a statement of the amount of funds remaining in the Settlement Fund
account. Unless the United States determines that the amount of monetary relief represented by
the returﬁed and/or uncashed checks is de minimis, that amount will be redistributed as directed

by the United States in a manner consistent with the provisions of this Decree. Whether the

- -amount-of monetary relief represented-by-the returned-checks-is-de-minimis-shall-be-withinthe - - — ..

sole discretion of the United States.
52.  One hundred eighty (180) days after any redistribution of monies in the Settlement
Fund account, as provided for in Paragraph 51 of this Decree, above, the City shall provide the

United States with a final accounting of the monies still remaining in the Settlement Fund
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account. Thirty (30) days after such accounting is provided to the United States, the monies
remaining in the Settlement Fund account shall revert back to the City.

J. Priority Hiring with Retroactive Seniority and Contributions to the Pension Fund
53.  Within ninety (90) days after the Court rules on the claimants’ eligibility for priority
hiring relief at or following the Fa.imess Hearing on Individual Relief, the City shall hire as entry-
level police officers m-ﬂlé-Chcsapeake Police Department a total of up to eigﬁt (8) claimants

whom the Court has approved as eligible for priority hiring relief as indicated on the Final Relief

Awards List. In'making its'priority hire decisions; the City shall‘attempt to provide priority

hiring relief'to both African-American and Hispanic claimants.

54, The City shall extend conditional offers of employmentin writing to claimants who

are eligible for priority hiring relief as indicated on the Final Relief Awards List until eight (8)
priority hires -ha_,ve been made or the Final Relief Awards List has been exhausted, as defined by &
“Paragraph 55 of this Decree;below. -Only an offer that results-in-the-participation-of-a-claimant =
eligible for priority hiring relief in a‘_e"least the first day of the policé training academy will count

as a priority hire.

55.  For purposes of Paragraph 54 of this Decree, above, the Final Relief Awards List

shall be exhausted when all claimants who are eligible for priority hiring relief as indicated on

- the Final Relief AwardsList-have-met-one-of thefollowing-conditions:-(a)-have been-hired-as— -~ - — -

priority hires pursuant to this Decree; (b) have rejected an offer of priority hire; (c) have failed
the post-offer medical or psychological examination regularly required of new entry-level police
officers with the City; or (d) based on information discovered by the City after the City provides

its objections to the United States, as set forth in Paragraph 34 of this Decree, above, at the time
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the claimant took and failed the mathematics component of the POST, but passed the reading
comprehension and grammar components of the POST, the claimant was not eligible for the
entry-level police officer position with the City using the lawful, objective selection criteria used
by the City at that time. Ifthereisa di;p};t_g-sbe’fween-the parties regarding whether a claimant
wasvelig.ibie .f0r the entry—levél _poiic.'e'o%ﬁ:c'ér\'-pbls'iﬁén:with the City using the lawful, objective
selection cntena used by the City at the ‘t}IﬂB the apphcant took and failed the mathematics
component of the POST, but passed: the readmg comprehensmn and grammar components of the

"POST, the parties shall submltthcdlsputetothe Courtpursua.nt to Paragraph 62 of this Decree,

below. In resolvmg any such chsputc the Court shall find that the claimant was eligible for the
position, unless the Clty establishes by a: preponderance of the-evidence that the claimant did not .
- meet the lawful,: obg ective selection cgtgi-._lau__sedfb_y the City at the time the claimant took and

failed the matilemat-ics component of the POST,butpassed the reading comprehension and ;A

* gramumar components of the POST: — SRS )
56. W1thm one hundred twenty (120) days after the'"Com“c rules on the claimants”
eligibility for p_nonty hiring relief at or follown__lg- the eq_p_l____ess Hearing on Individual Relief, the
City shall provide to the United States a copy of each written offer of priority hire made pursuant

to this Decree, the name and date of hire of each claimant hired as a priority hire pursuant to this

= —Becree,—and*rstatemen‘rofthefeas011(8)Jdn_y—cl—aimant—listed~as~e1—i—gi—b1e—fef—pﬁeﬁt—y—hi-ﬁng—rel-ie-f-en--- e

the Final Relief Awards List was not hired, along with all available documentation of such
reason(s).
57.  On the date on which a claimant who was hired as a priority hire under this Decree

successfully completes the police training academy, the City shall credit the claimant with
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retroactive seniority in the police officer position as of the claimant’s presumptive hire date as
stated on the Final Relief Awards List, as amended pursuant to Paragraph 48 of this Decree,
above, and make all pension contributi_onsfonsi:st_ent with Paragraph 8 of this Decree, above.
VIL -RE-qoimK:E-EgmG.ANDrc.oMr;-mGE.MOMTo.Rmc

58. _Thﬁhityishéll-:mﬁintain al_l.gf the followmgrecords, as defined in Title 42.1, Section 77

of the Code of Virginia of 1950, as amended, for the life of this Decree:

" (ﬁ)a-llapphca“@mf@feﬂtl‘y1€V'31p01106ofﬁcerpomtmnsmtheCItysPohce
Department; |
(b) alldocumen’es relatmg tothescrecmng, evaluation or selection of applicants for
_the entry-level pohceofﬁcerposmon,

(©) all records relating to the d;v@_lgpn;gmxand%or validation of any selection practice

(d)  all documents relating to written or verbal complaints made by any person or
organization regarding discrimination in hiring of police officers on the basis of
_ raceor nati_qna_l_origin;

(e)  all documents relating to the evaluation or selection of claimants to be offered

priority hire and/or to the employment of claimants hired as priority hires under

this Decree; and
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6 all.other documents relating to the City’s compliance with the requirements of this
Decree, including but not limited to documents relating to the payment or award

of individual relief to any claimant under this Decree.

59. Except as otherwise provided in this Decree, for the duration of the Decree, the City will
make available to the United States, no later than thirty (30) days after the United States so
requests in Wntmg,any records maintained in accordance Wit_h Paragraph 58 of this Decree,

above, and any addi‘gj:bna] documents relating to any dispute arising under the Decree.

readable fom_1,at.
61.  Within thirty (30) days after the United States so requests in writing, the City shall make

available for interview (to be conducted in Chesapeake,Vlrglma) by the United States any agent,

- employee or ofﬁcial- of'the City who the United States re'aséﬁhab'ly-;believes has knowledge of

Informatlon necessary to venfy the Clty s comphance \mth " he terms of this Decree or to resolve

a dispute arising under thlS Decree. This obhgat:ton shall remaln for the duration of this Decree.
VIII. DISPUTE RESOLUTION

62.  The parties-shall attempt in good faith to resolve informally-any disputes that arise under

this Decree. If the parties are unable to resolve the dispute expeditiously, either party may submit

the disputed issue to the Court for resolution.
IX. DURATION OF DECREE

63.  This Decree shall be dissolved and this action shall be dismissed, without further order of

the Court, upon the occurrence of the later of the following two (2) events:
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(a)  the passage of twelve (12) months from the date of entry of this Decree;

(b)  the full implementation of all individual relief as contained in Section VI of this
Decree, including, but not liinitedlto, payment of backpay to all claimants eligible
for relief, crediting by the City of retroactive seniority to all claimants receiving
priority hiring relief, and payment by the City of the appropriate pension amounts

to all claimants hired as priority hires.

X. COSTS AND FEES

64.  Except as set forth in this Decree, each party shall bear its own costs and expenses
incurred as a result of obligations imposed by this Decree, including the cost of all notification

and publication procedures.

65.  Each party shall bear its own costs, expenses, and attorney’s fees incurred in this e
litigation, including those incurred in resolving any dispute that may arise under this Decree. i

XI. MISCELLANEOUS o

66.  For the duration of this Decree, the Court shall retain jurisdiction over this Decree for the
purpose of resolving any disputes or entering any orders that may be appropriate to implement

the Decree. |

~67. Except as otherwise provided in thi S'D‘;;r;rq?ja:ﬂ‘db‘cumenm' required to-bedelivered under -
this Decree to the United States by the City shall be sent to the attention of:

Chesapeake Police Settlement Team

U.S. Department of Justice Civil Rights

Division Employment Litigation Section—PHB 4040
950 Pennsylvania Ave., NW Washington, D.C. 20530
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68. Any documents required to be delivered under this Decree by the Umted States to the

City shall be sent to the attention of:

Darlene P. Bradberry, Esq.

Breeden, Salb, Beasley & DuVall, P.L.C.
555 East Main Street, Suite 1210
Norfolk, Virginia 23510

It is so ORDERED, this (-[ ﬂ‘day of QW‘—" , 2007.
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AGREED AND CONSENTED TO:

For Plaintiff United States:
WAN J. KIM
Assistant Attorney General

Civil Rights Division
) ——

DAVID J. PALMER
Chief
Employment Litigation Section

S T

e REEND RDORERE. oo v e
SONYA A. RAO

SHARON A SEELEY

MICHAEL J. ALEXIS [VA Bar No. 43796]
ELIZABETH A. SPECK

Trial Attorneys

U.S. Department of Justice

Civil Rights Division

Employment Litigation Section

950 Pennsylvania Avenue, N.W.

4
For Dgfepdant City of Chesapeake, VA:

_ SRADBERRY
555 East Main Street, Suite 1210

DARLENE B/)

“Norfolk; Virginia 23510 -

Télephone: (757) 622-1111
Facsimile: (757) 622-4049

Office of the City Attorney
306 Cedar Road
Chesapeake, VA 23322
Telephone: (757) 382-6586

Facsimile:  (757) 382-8749

Patrick Henry Building, Room 4036
Washington, D.C. 20530
Telephone: (202) 514-6269
Facsimile: (202) 514-1005
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